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LORD DENNING M R. 


Lord Denning M. R. visited Madras on the 17th and 18th December, 1963. 
The entire Bench and Bar had the privilege of extending Lady Denning and Lord 
Denning a very warm welcome, to which they were naturally entitled It was not 
just the visit of a judicial dignitary, who generally goes unnoticed by the ordinary 
man. The professional fraternity and others interested ın law and justice were 
enthusiastic in receiving the distinguished visitors 


It has often been said that Lord Denning 1s a controversial personality. "That 
seems to be the price which every scholar judicial statesman has to pay in any free 
country—and there is nothing wrong about it. I had occasion to see him ın the 
Madras Chief Justice’s Dinner at the Rajaji Hall on the 17th andın the Madras 
Advocate-General’s Dinner at the New Woodlands on the 18th. He impressed me 
as a person disarmingly unconventional and absolutely sincere ‘To him, nothing 
can come in the way of undiluted justice. His unconventionality is there in his 
writings and in the many umportant judicial pronouncements made by him thus 
far. All the same, he 1s one of the most eminent of Judges of the Anglo-American 
countries in recent years. He has come up by sheer dint of merit and hardwork. 
He is now Master of the Rolls ın the British Judicial hierarchy He may in his 
own right become the Lord Chief Justice. If he should career through still further, 
may be, he becomes the Lord Chancellor, the head of the Judiciary cum No 2 in 
the British Cabinet. There may be nothing to surprise any one, if that event should 
happen In fact such a consummation will be the most welcome to those interested 
in personal freedoms and liberties 


" Lord Denning’s visit to this country was really overdue. Such delay that 
was caused 1n his coming over was for reasons beyond his control. A mere tart, 
Miss Chrisfine Keeler, was responsible for the major political scandal a few months 
ago, which not only abruptly terminated the promising political career of Profumo 
but also dragged down his political chief, Macmillan. It was that which Lord 
Denning was called upon to enquire into and report. He did From what we 
have heard of what he did there, he was “ quite the nicest Judge even to Miss Mandy 
Rice-Davies ”. The interest that the public evinced ın the enquiry was such that 
Her Majesty’s Stationery Office had to be opened at midnight to sell the Denning 
Report, quite an unusual thing to do even in that country. Its not that Denning 
became great by his Report on the Keeler scandal. He had become great nel. 
earlier, on his own Therefore, ıt was, Her Majestys Government called upon him 
to make the enquiry. May be, incidentally the Report just added a lttle more 
to his already tall judicial stature and this was inevitable in his case. 


In the speeches he made on those two days he emphasised the importance of 
mastery over the language for a lawyer. This was natural for a highly literary 


e[1964, 


Judge. In abe has been re-elected President of the English Literature Society, 
7 London, which in itself marks him out as undoubtedly a master of that language. 
He charmed those assembled because he was learned both 1n law and in letters. 


Lord Denning while here, rightly emphasised the basic unity of the Common- 
wealth—an associati8n of ‘‘ 'keminded nations,’’. The pattern of the legal profession 
and the Judiciary 1n the Commonwealth countries is the same. He was earnest that 
lawyers of India and lawyers of England, Judges of India and Judges of Entland 
should as often as possible exchange views, to their mutual advantage. He was 
keen to have a two way flow 1n this respect. Hus admiration for the Indian Judi- 
ciary and the Indian Bar was at once appropriate and sincere Obviously, he was 
referring in his speech on the 18th night to the decision of the Court of Appeal in 
Regifa v. Governor of Brixton Prison, ex-parte Soblen!, where the proposition was 
laid down by that Court that a request for the return of an alien by a foreign Govern- 
B ment does not fetter the discretion of the domestic Government to deport him, rely- 

s ing upon a décision of the Indian Supreme Court ın Hans Muller v Superintendent, 

© Presidency Fail, Calcutta*, This ıs a beautiful instance of judicial comity in recent 

years. If more and more of Indian precedents come to be accepted by the higher 

- Judxiary in England, to the extent the Indian Judiciary ıs already relying upon 

English precedents, the tie between India and England 1s bound to get stronger 

and that to the great good of the two countries which Destiny has somehow willed 
to remain together for long long years. 


N. ARUNACHALAM, M.A., M.L., Advocate, Madras. 


® 
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ADOPTION BY A DAUGHTER-IN-LAW AND DIVESTING. 


By . 
. J. Duncan M. DERRETT. 
° School of Oriental and African Studies, Umversity of London; 


The case of Venkalakshm: Ammat v Jagannathan (Mainor)! came to hand very 
recently, though ıt was decided some while ago It represents the last phase of the 
work of the late K. V. Venkatasubramania Ayyar, whose forcefulness as an adyocate 
was equalled only by his notoriously encyclopedic knowledge of the Hindu Law 
in allits aspects. As on several previous occasions, our much to be lamented col- 
league here also failed to persuade the Court that the Anglo-Hindu law was in need 
ofamphficationand repair, Justices Anantanarayanan and Veeraswami resisted. his 


contention that the decision of the Supreme Court ın Gurunath v. Kamalaba:? left a” 


crack into which a wedge might be inserted, but, one might playfully suggest, as a 
consolation prize they allowed him to persuade them that where his opponent must 
succeed he could succeed only to a limited extent. The case of Venkalakshiti is 
therefore something of a monument to a particular aspect of his work : but it would 
be unfair to say that 1twasa monument to his learning, of which there are better 
examples ? The Court was notinformed of Sahebrao Madhavrao v. Rangrao Dadarao* 
which was decided in Bombay in 1960, nor of the somewhat less important, but 
naturally significant case of Mukta Narahari v. Mukta Ranah®, decided ın Hyderabad 
by a Full Bench. Nor does one see any trace of reference to Pandurang Bhau v. 
Changunaba:, a Bombay case of the year 1944 whichissignificant Partly asa result 
of this omission we remain unclear as to the final view of the Madras High Court 
upon the rights of a daughter-in-law and of a mother-in-law to adopt, under the old 
system (which still provides material for costly lingation) ; and for other reasons we 
are faced with an incorrect decision as to the rights of a son adopted by the daughter- 
in-law in the circumstances propounded. 


To sum up the mattcz before we go any further, Venkalakshmi s (ats submitted) 
correctly decided on the right of a daughter-in-law to adopt while her widowed 
mother-in-law is alive, and upon the effect this has on the mother-in-law’s nght to 
adopt (it is extinguished). Too this extent Venkalakshmi! ıs a more correct guide than 
Sahebrao's case,4 which will some day have to be overruled Since Bombay has 
enormous experience of adoption cases this 1s very significant, and is, to put it-popu- 
larly, a feather in Madras’ cap. Onothe other hand, the proposition that the valid- 
dy adopted son cannot divest holders of his grandfather's property 1s entirely mis- 
conceived, firstly because all male issue are similarly placed, and secondly because a 
distinction between coparcenary property and self-acquired property is not relevant 


* for this purpose. Let us look into these two topics separately. 


M —J— M ——————————————————————M 


1 ALR. 1963 Mad 316. In fairness ıt must be noticed that although Krashnamurth: Vasudeorao 
Deshpande v Dhruwaraj, (1961) 2S CJ 582 (1961) 2 MLJ (SC) 152 (1961) 2 An WR. (SC) 
152- A.L.R. 1962 S.C 59 :64 Bom L R. 165 (SC) was decided on May Sth, 1961, reports of that 
decision may not have been available when our instant case was argued before the Madras High 


Court judges. 

2. (1955) 1 M.L J. (SC) 91: (1955) SCJ 178 (1955) 1 An WR (SC) 9l. 

3, Ishould point to Lakshminarasamma v Rama Brahmam, (1950) 1 MLJ 350: (1950) Mad, 
1084, as a worthy memorial. ° 


4. (1960)63BomLR 411. At para, 151 `of my Introduction to Modern Hindu Law, (Bombay, 
I cite this case as an authority for the proposition that both m@her-in-law and daughter-in-law might 
adopt. Further study of the subject convinces me that this is wrong such a situation could hardly ever 
arise (see below) 


5. AIR. 1957 Hyd. 1 (FB). 
6. ALR. 1945 Bom, 164; LL.R, (1945) Bom, 487, 46 Bom,L,R 913, 


rie 


fl ` 
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In Pose: case! F had a son S and a wife, W. S married SW. S died, d 
leaving SW surviving him, 1n 1925 SW was on bad terms with F and was main- 
- tained separately from hım In 1944 F died, leaving W surviving him. In 1952 
SW validly adopted X. In 1953 W purported to adopt Y The questions were 
(i) whether SW had the right to adopt so long as W lived, and (u) 1f she had, what 
properties of F might the adopted son take? It was argued for W and Y that where 
a son predeceases his father the duty to provide for the spiritual benefit of àncgstors 
returns to the father, and on his death passes to his widow. Thus W alone would 
have a right to adopt. F being the sole surviving coparcenar at Mitakshara law, 
all the coparcenary property would pass to W, as likewise F’s separate property 
(subject to the rights of SW under the Hindu Women's Rights to Property Act, 1937, 
to the extent that 1t was applicable in Madras), and it would be curious if the holder 
for the time being of the family property should not be the one to adopt. The source 
of information on this subject, Gurunath’s case?, made 1t clear that the interposition of 
a grandson or the son's widow, competent to continue the line by adoption, brought 
the mother's power of adoption to an end. In that case the widow adopted the 
“plaintiff about thirty years after the death of the son's son. The deaths in the 
family were as follows —the father, purported adoptive father, died in 1890, the 
= fathér's son and daughter-in-law died ın 1913, and the grandson died unmarnied ın 
191f, Because the duty of providing for religious benefit for ancestors had passed to 
the son and his widow and finally to the son’s son, there was no revival of the grand- 
e mother’s right to adopt. In Venkalakshmi’s case*, Gurunath’s case? was sought to be 
distinguished on the ground that here the senior member of the family had survived 
the junior. Their Lordships rightly refused to accept the distinction, mainly upon 
the ground that the principle behind adoption was (before the Hindu Adoptions 
and Maintenance Act, 1956) the need on the part of ancestors for spiritual benefit. 
Thus the presence of the daughter-in-law, who was competent to provide by adop- 
tion for the spiritual benefit of her deceased father-in-law as well as that of her 
husband, would be fatal to the mother-in-law’s right to adopt. The rato of Gurunath’s 
case*, therefore, was applicable to this case also. They asked the most pertinent 
question, what would happen if the mother-in-law adopted ? Here we see the res- 
sults of the inadequate presentation of the legal position In the judgment of 

Veeraswami, J , we find the following (page 331) :— 


** It is true enough that when a son's widow makes an adoption to him during 
the lifetime of his father, there could be no question of the deceased son or his adopted 
son offering spiritual benefit to the father or grandfather who is alve. But what 
about the soul of the husband who has predeceased his father and who will propitiate 
it? Itis certainly not the father, whose religious duty 1s to his departed ancestors, 
and riot to his son. Pindasor oblations offered by the father and ceremonies per- 
formed by him do not seem to enure to the benefit of the soul of his departed son. ” 


Thus the daughter-in-law was held competent to adopt X, and once the purpose of 
adoption had been satisfied, and spiritual benefit had been secured to F, there 
- — was no longer any possibility of W’s adopting. 


° But the question remains, 1s it invariably true to say that a widow cannot adopt 
(under the old system) while any competent daughter-in-law (or grand daughter-in- 
law for that matter) lives? The Supreme Court case referred to above gives us to 
understand that this isso. This would, as has been noted often enough, lead to the 
inconvenience that 1f such a daughter-in-law died without adopting, or she adopted 
and then both she and the adopted son died, the mother-in-law would be deprived 
for ever of her power of adopting, with sad effects, both in human and economic 
terms. This was faced squarely by the Supreme Court, and their Lordships made no 

ps of their view that we must apply stare decisis and 1t would be up to Parlament 
to remedy the matter—which & shortly afterwards did for all adoptions after the 
enactment of the statute referred to. When a daughter-in-law has adopted, so 





>- 1. AIR 1963 Mad 316. 
— 2 (1955) I ML]. (S G) 91 (1955) SCJ 178 (1955) I An WR (SQ) 91, 


ve. 


i 
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continuing the line of her deceased husband, it follows that her fathei -in-law, whether 
alive or dead, is not without male issue, so that neither he, nor his widow after his 
death can adopt. This ıs stated in so many words ın G G Sarkar Sastri’s Hindu 
Law of Adoption (1916 edition, page 264)» cited verbatim 1n our judgment at page 
329 column 2. This brings us to the question whether, if any daughter-in-law 1s 
alive, whether or not she ıs the widow of the last son to die, the mother-in-law 1s 
disentitled’to adopt; and the further question whether, when a daughter-in-law 
has adopted the mother-in-law is in all cases disentitled to adopt From what we 
hdve seen so far the answers to both questions ought to bein the affirmative. This 
is what we may reasonably suppose from Venkalakshmu’s case 1 


In Mukta Narahari v Mukta Rajah? F died leaving a widow, W, and a son, $, 
and SW, the widow of a pre-deceased son Up till his death 5$ was ın a positien to 
give spiritual benefit to F, ın fact for eleven years. SW might have been concerned 
about the spiritual benefit of her husband, but she took no action. Nor did she 
take any action after the death of her brother-in-law, S$ As she Was inactive W 
adopted X to The Full Bench of the Hyderabad High Court held that this came 
within the rule in Gurunath’s case,’ and that the presence of SW was fatal to any claim 
to adopt on the part of her mother-in-law, W. The adoption was thus invalid. 
The rule enunciated by the Supreme Court was not confined to cases where ghe 
“interposition” spoken of was that of the widow of the last surviving son, the son in 
whom the family's property had last vested. Indeed, as was discussed properly in 
Venkalakshmv's case, considerations of property arenotrelevantin this context ‘The 
further question, whether the adoption by Wwas relevant when SW wished to 
adopt, was not taken up for discussion in the Hyderabad case. 


The Hyderabad Full Bench had necessarily to distinguish two Bombay cases 
which at first sight would seem to be opposed to their view of the law Though 
both of them were decided before Gurunath v Kamalabai$ they were attempts to apply 
exactly the same rule as that enunciated therein. In Anant Govind v Dnyaneshwar 
Balknishna* F died leaving a widow, W, and S1, married to 51 W,and an unmarried 
son, $2. Sz died and then S1W died, leaving S2, who then died unmarned W 
was left the sole representative of her family. W adopted and it was held by the 
Bombay High Court that the adoption was valid On the death of $2 without 
widow or issue there was no one left to continue the line, except his mother. "Thus, 
when W adopted there was no daughter-in-law upon whom rested the duty to prolong 
the line. However, the attempt to distinguish on facts is unsuccessful, since what is 
in question 1n both cases is whether a mother-in-law can adopt when, at the time 
she is left a widow, there is a son competent to adopt, a grandson similarly situated, 
or a son's widow competent to adopt. Anant Govind* was, it 1s submitted, wrongly 
decided 1n that the learned Judges failed to observe that when F died leaving 51 the 
duty to prolong the line rested upon him, and after his death upon his widow, and 
when the daughter-in-law died no right to adopt remained, except with $2 who 
might have adopted to himself. As he died without leaving a widow the family 
was totally deprived of a right of self-prolongation. This 1s the inconvenience 
specifically contemplated in Gurunath’s case’. Sumilarly Pandurang Bhau v. Changunabai? 
was wrongly decided It followed Anant Govind's case 4 It too is barely distinguish- 
able on facts from Mukta Narahari’s case?, so that the conflict between Hyderabad 
and Bombay ıs clear In Pandurang? F died leaving a widow, W, and two sons, S1 
and S2 ; $1 died leaving a widow, S1W ; and then S2 died leaving neither widow nor 
son. Then W adopted, and it was held that her adoption was valid. 


These questionable Bombay cases and the Hyderabad Full Bench case came to 
be reviewed in Sahebrao Madhavrao v. Rangrao Dadarao®. There F had two sons, SI 


CUM em, 





. AIR 1957 Hyd 1 (FB). e. 
(1955) 1 M.L.J. (S C.) 91: (1955) S.C J 178. 
A I.R. 1944 Bom 195 I.LR. 1944 Bom 218 : 46 Bom L R. 353 


. AIR. 1945 Bom. 164 3I.L.R. (1945) Bom, 487 ;46 Bom L,R 913, 
(1960) 62. Bom.L.R. 411, 


Mon wR ON c 


. ALR 1963 Mad. 316. " =, 


c 
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and S2. 51 died in F’s lifetime leaving S1 W, his widow. F then died leavingh is own 
widow, W, S1W and S2. Then S2 died. W adopted X in March, 1950. S1W 
adopted Yin July, 1950. According to the view we have adopted ın this paper, W 
was incompetent to adopt, because of the presence of $1 W,but the Court was 1mpress- 
ed by the reasoning of the earlier Bombay cases referred to above, and read the 
judgment of Gurunath's case! 1n the Supreme Court in that light “ The earlier deci- 
sions made it clear that the widow whose interposition was held to terminage the 
mother's power of adoption was the widow of the son who was the last maleholder. "' 

To return momentarily to Venkalakshmi’s case?, we might ask ourselves what would 
have been the position had W adopted first, instead of waiting for her daughter-in- 
law to act? Because of the presence of the daughter-in-law her adoption would 
have been invalid, since these Bombay cases are to that extent wrong. Once the 
mother-in-law has acted (which presupposes that there are no daughters-in-law in 
existence) no gaiestion of an adoption by a daughter-in-law can arise until the adopted 
son himself requires to adopt, or dies leaving a widow, in which case, of course, she 
can adopt, notwithstanding the presence of her husband’s adoptive mother. Let us 
suppose that the father of several sons dies leaving a widow If each of these sons 
decide to adopt there is nothing to stop them, and similarly if all die leaving widows 


each of those widows may adopt to her deceased husband, so that the mother-in-law 
has several adoptive grandsons. 


Now that the position regarding the rights of mothers-in-law and daughters-in- 
Jaw to adopt has been somewhat clarified, substantially through the learning display- 
ed in Venkalakshm: Ammal v. Fagannathan®, we may turn to the difficulties created by 
that same case 1n according rights to the son held validly to have been adopted by 
the daughter-in-law. Nothing has been so hotly contested as the adopted sons’ 
right to divest property? On the subject of the rights of a son validly adopted even 
after the enactment of the Hindu Adoptions and Maintenance Act, 1956, doubts 
persist. In one view he cannot obtain a birth-right 1n the joint family property of 
his deceased adoptive father, since relation back has been abolished ; in another view 
the statute interferes as little as possible with the law of the joint family and if a 
widow adopts she will adopt to herself so far as her own property 1s concerned, but 
also give effect to the Mitakshara birth-right so far as joint family property ıs con- 
cerned. We await an authoritative solution with impatience. In our present case 
we have the easier problem of applying to our facts the rule enunciated with such 
care in the Supreme Court in the leading case of Shrimwas Krishnarao v `N. arayan Devjr'. 
There the discussion centred upon the claim of an adopted son to take the property of 
a collateral which had, prior to his adoption, already vested by succession in a collat- 
eral, That an adopted son might be a coparcenar with his adoptive uncles and 
cousins was already established in the Federal Court®, and his night to divest joint 
family property from the hands of anyone taking ıt as sole surviving coparcener or as 
heir or successor to such a coparcener was recently placed beyond doubt by the 
Supreme Court? It must be recollected that the Hindu Women's Rights te 





m 





1. (1955) 1 MLJ (SG) 91 * (1955) SCJ 178. 

2 AIR. 1963 Mad 316 

3 See (1953) 55 Bom LR (J) 1f , (1955) 57 Bon LR. (J) 73 ff , (1956) 58 Bom LR. (J) 
1 ff , (1957) 59 Bom LR (J), 178-182, and (1960) SCJ (j),43 ff 

4 1954SCJ 408: 57BomLR 678 AIR 1954SC 379+ (1954) IM LJ 630(SC) 

5  Tatya Shantabba v Ratnabar, 1949 FLJ 123 (1949) 2 MLJ 18 1949 FCR 258 


6 Krishnamurthi Vasudeorao, cited og page 3, ft note 1 In that case the facts were these F 


on in 1892 leaving SW the widow of his pre-deceased son, S and two daughters These latter succeed- 
e 


d to all F's property, including joygt family property One of them later died leaving a son who 
inherited her share, and this son later died leaving his own sons (the defendants), SW adopted the 
plamtiff in 1945, nearly half a century after her husband's death, whereupon he sued the defendants 
for possession of the properties of F He was successful One notes that although (throughout the 
judgment of the Supreme Court) the word ‘father’ constantly reappears, the boy adopted by SW was 
the grandson of the propositus, whose estate, both separate and joint family in character, he success- 
fully recovered from such remote heirs as were the defendants after such a long interval of time, 


f". 
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e 
Property Act, 1937, did notapply tointerestsin agriculturalland at the time of F’s 
death (1944 . see page 324 of the judgment, column 2). Therefore the adoptive á 
grandson should have been entitled to take, by the operation of the doctrine of rela- 
tion back, the entire Joint family agriculturalland, to the exclusion of the widow 
except for her rights of maintenance, and ıt was doubtless with this object that the 
daughter-in-law was advised to wait until after her father-in-law’s death before 
atterepting to adopta son, for only then could she obtain the nearest sapindas’ 
consent to what she wanted to do Adoption undoubtedly created the birth-right, 
and the Mitakshara birth-right does not stop with the adoptive father, but extends 
to the joint family property as such, so that he can recover 1t, whether by partition 
or otherwise from ancestors and collaterals alike within the prescribed four degrees 
of the Mitakshara coparcenary. This wasin fact argued on Jagannathan's behalf: 
see paragraph 27 ofthe judgment It ıs impossible not to accept the contention 
on behalf of the adopted son. But Anantanarayanan, J., said (page 326, A 
colum 2) :— = 


** But this argument appears to us toignore the true principle as stated 1epeated- ^ 
ly in (1955) 1 SOR. 1 (Shrimvas's case). The following sentences, ın particular, are 
very significant ‘Thus far, the scope of the principle of relation back is clear” It = 
applies only when the claim made by the adopted son relates to the esfate 
of his adoptive father." Again, ‘it ıs the interest of the adoptive father which 
the adopted son is declared entitled to take as on the date of his death’. Also . 
with reference to Amarendra’s case! Venkatarama Ayyar, J observes: ‘ This 
decision might be taken at the most to be an authority for the position that when an 
adoption is made to A, the adopted son 1s entitled to recover the estate of A not merely 
when it has vested 1n his widow who makes the adoption, but also in any other heir of 
his. It is no authority for the contention that he 1s entitled to recover the estate of B, 
which had vested in his heir prior to his adoption to A ° But that is precisely the 
position here. ........ d 


e Theinterest of F, which of course was that ofa sole surviving coparcener, had ves- 
ted in W, prior to the adoption, and therefore, ıt appeared, only what would have been 
S’s interest (one-half) could be claimed by X. This view 1s expressed 1n more or less 
identical terms at page 327, column 1, and in the judgment of Veeraswamu, J. at pages 
334-335 Butthisisclearly wrong. In Kroshnamurthi's case? the adopted child recovered 
his grand father’s joint family property. Mr K.V Venkatasubramania Ayyar was able 
to persuade the Court to take the words of the judgment 1n Shrimwas's case? hterally. 
This was a tour de force Even the reference to B in the passage cited above was mis- 
construed What the Supreme Court undoubtedly meant was that the adopted son 
was entitled only to the property of his male linealancestor, whether that might be 
father or grandfather, and not a collateral. All the emphasis ıs upon the contrast 
between the lne of the father, which is being prolonged, and which of course 1s also 
the line of the father’s father, and thelines of collaterals, which are unaffected by the 
doctrine of adoption. The ratio of the leading Supreme Court case 1s so clear that it 
fs difficult to grasp how such literal adherence to the word ‘ father ’ could have been 
urged upon the Court Shrinivas’s case,? as ıt happened, wasan instance of the most ° 
usual situation, where the generations die in order, but the principle that an adopted 
son 1s the adopted grandson of his adoptive father's father 1s beyond question. That 
the principle should have escaped the learned Judges was unexpected, seeing that 
they have already admitted that the reason why a widow cannot adopt once her 
daughter-in-law has adopted 1s that as soon as that happens the widow’s deceased 
husband is not ' sonless °, ? e , he has a grandson, maleissue. See page 323, column 
2,the citationfrom G.C  SarkarSastr. Since, when the daughter-in-law adopts, 
the grandfather has a grandson for the purposes ôf spiritual benefit, ıt follows bia NN 
that same moment he has acoparcenerfor the purpages of the adopted son's right 
to follow joint family property As the learned Judges say throughout their jeidg- 
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ments, the doctrine of spiritual benefit is primary and the considerations of property 

secondary. 

But this does not end the matter Mr. Venkatasubramania Ayyar managed to 
persuade the Court that the adopted son should have none ofthe grandfather's sepa- 
rate property in any ease. Upon that the learned Judges are most positive. See page 
325 column 2 and elsewhere. “ Undeniably, with regard to those properties of F 
found to be his separate properties,the claim of the plaintiff (Jagannathan) would have 
to fail, as they never vested in his adoptive father, and he cannot divest W in respect 
of herrights by inheritancein them." This is, with the greatest respect, unfounded. 
Just as the adopted son 1s grandson of his deceased grandfather who survived the adop- 
ted son’s adoptive father, and 1s grandson for the purpose of being coparcener and 
following coparcenary property, so he1s equally and by virtue of the same relationship 
entitled to the grandfather’s separate and self-acquired property, for he traces his 
title by * birth alone’, as do all Mitakshara male issue, and not by way of his imme- 
diate adoptivéerelation to his adoptive father. If one thing ıs certain about the 
Mitakshara family ıt is that the spiritual ‘ haven’ or ‘state’ even of kang male 
lrenal ancestors 1s elevated by the births of their respective male issue, and the idea of 
the,birth of a son who isnot also ipso facto equally a grandson and a great-grandson is 
ridgculous. Hear what Manu says onthe subject (2x 137): “Through the son one 
conquers the worlds , through the grandson one attains immortality ; and through 
the son's grandson one obtains the regions of the Sun”. Everyone knows that 
congratulations are to be offered to a man who has had a great-grandson born. So 
deeply embedded 1s this notion that the text cited from Manu also appears in Vishnu 
and Vasishtha, and has been cited from Sankha-Likhita. and Hartat. It is small 
wonder that Shrinwas’ case? makes no sort of distinction between separate and self- 
acquired property and joint family property Krishnamurthi’s case? explicitly equates 
both classes of property* The adopted descendant represents his ancestor as well in 
the first category asinthesecond. ‘Therefore Jagannathan should have obtained the 
entire self-acquired propertylof the deceased|Ramaswami Iyer, his grandfather, divest- 
ing Venkalakshmi, the widow, except for any property other than interests in agricul- 
tural land, which latter would be subject to the statute of 1937 and would be shared 
with the wido. and his own adoptive mother. The vesting, of which so much ıs 
made 1n the judg nents, 1s 1n any case a provisional vesting, and therefore as readily 
disturbed in the case of self-acquired property as in the case of joint family property. 
The intention 1s that the adopted child shall represent his paternal ancestors’ line, 
and to do this he must have access to the property ofthe paternal ancestors whose heir 
heis. Let us suppose a family consisting a FF, his wife, W, his son, F, his son's 
wife W2 and S,the son of F. IfF dies instatate his heirs are $ and W2, S’s posi- 
tion as regards a share 1n Joint family properties remaining unaffected. When FF 
dies the coparcenary property vests inS (subject to the rightsof Wand W 2 and 
FF’s self-acquired property likewise comes to S along with those sharers. Prior 4o 
1956, the period we are discussing in connection with Venkalakshmi's case,® the situa- 
tion of S would have been even clearer. The self-acquired property of first his father 
and then his grandfather would have come to him, subject to the Act of 1937. The 
position of an adopted son could not be worse than that of an aurasa sorein regard to 
the property of his male lineal ancestors, and that is the position established in 
Supreme Court cases and unfortunately overlooked in Venkalakshm:i s case. ^ 


———————— HM M M A —— À———— HÀ— Qi HS 


PET 1 Itis helpful to refer to these texts at pp 170 ff. of vol 2 of M.M Ganganatha Jha’s Hindu Law 
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n ws Sources (Allahabad, 1933). 
. (19541ML 630 1957SCJ 408 
(1961) 2 M L.J. (SC) 152 - (1961) 2 SCJ 582. 
See principle number (1v) asset out ın the judgment * “The estate may be definite and 
ascertamed, as when he 1s the sole and absolute owner of the properties, or it may be fluctuating as 
when he 1$ a member of a joint Hindu family. ,,” 
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LATE SRI G. R. JAGADISAN. 


It is*with profound sorrow that we have to record the siden and untimely 
demise of Sri G. R. Jagadisan, Judge of the High Court of Madras, on the morning 
of 27th January, 1964, at his residence. Though he had been known to Have 
taken seriously 11] some time back, few thought that he would be snatched away so 
suddenly from our midst. 


Sri Jagadisan rose to the top of the legal profession by hard and intensive work 
and devotion to the cause of his clients His elevation to the Bench as a permanent 
Judge in December, 1959, was welcomed by all the members of the Bar. During 
the comparatively short term fate had willed him to serve, he had by his Judgments, 
known for their clarity of expression and close reasoning, and particularly by 
tHe several judgments rendered by him in the field of taxation proved himself a 
worthy occupant of the exalted office. In the words of the Chief Justice Sri 
S Ramachandra Iyer when he made a Reference in Court, Sri Jagadisan *' had 
secured for himself a significant place among the great Judges of this Court". Hus 
untimely death is a loss not only to the judiciary but to the country. 1t will be 
hard to replace him. 

We offer to the members of his family our heartfelt condolences on their sad 
bereavement. 

° May his soul rest 1n Peace. 


J—2z 
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A Reference was made to the death of Sr1 G R. Jagadisan in the High Court 

on Tuesday the 28th January, 1964, by the Hon'ble Sr1 S. Ramachandra lyer, 

Chief Justice. All the Judges of the High Court stood 1n a row on the dais usually 

occypied by them, along with the Chief Justice 1n the Second Court Hall, which was 
packed to capacity with Law officers and members of legal profession. 


The Chief Justice recalled how he and Sm Jagadisan practised on the appellate 
side, often taking opposite sides, and said that the Jatter's elevation to the Bench was 
welcomed unanimously by the Bar Unaided by any fortuitous circumstances, by 
dirft of industry, hard study and devotion to the cause of his clients, he rose to the top 
ofthe profession before he became a Judge — His judgments, known for their erudi- 
tion, clarity of expression and close reasoning, would live so long as the present 
system of administration of justice continued He was essentially a jurist and he 
had a flair for acquainting himself with every new branch of law. 


Endowed with a keen intellect and a good memory and by nature God-fearing 
and religious, the late Sr1 Jagadisan brought to bear upon his work a high sense of 
duty, the Chief Justice said. Sri Jagadisan considered that 1t was as much the duty 
of a Judge as of the lawyer to make research in law Independent and upright, he 
secured for himself within a short time a significant place among the great Judges 
of this Court. In his death, the country had lost an eminent jurist and a great and 
upright Judge, whom it would be hard to replace, he said. 


After the reference, the High Court, the City Civil Court, the Court of Small 
Causes and Tribunals remained closed as a mark of respect to the memory of 
Sr G. R. Jagadisan. 


The Madras Bar Association and the Madras High Court Advocates’ Association 
adopted condolence resolutions placing on record their deep sense of sorrow at the 
death of Sri Jagadisan. 

All Magistrates’ Courts in the City remained closed on Tuesday 28th 
January 1964 as a mark of respect to the memory of Srı G.R Jagadisan. " 





NON PE zd 
UNVEILING THE PORTRAIT OF DR. S "SUBRAMANIA NIA Dak. 
Ril oe gan 
On the 22nd January, 1964, a portrait of the late Dr. S. Subramania Iyer was 
unveiled by the Chief Justice Hon'ble Sri S. Ramachandra Iyer ın the premises of 


the Madras High Court. | P2386 s 


This event is not without significance About four decades ago, there was a move 
to install a statue of Dr. S. Subramania Iye1 contributed by the Public of Madyas, ın 
the High Court. Dr. S. Subramania Iyer was an illustrious jurist and appeared in many 
famous cases and showed his high mettle as a legal luminary He was the first Indian 
Government Pleader. Appointed as a Judge of the Madras High Colrt he soon came 
to be recognised as one of its great Judges. He served on the Bench from 1895* 
_ till 1907 when he retired prematurely. His knowledge of Land Tenures was 
extraordinary and he held progressive views 1n Hindu Law. He was a fearless patriot 
and had the rare courage to return the Knighthood conferred onhim inprotest against 
the oppressive policies of the British Government 1n India, which was a remarkable 
thing to do ın those days when British Imperialism was at its height, and he 
addressed an open letter to President Woodrow Wilson on the subject. He 
was the second Indian Judge to be appointed 1n the Madras High Court and he 
succeeded Sir T. Muthuswamy Iyer It was therefore felt that a statue of this great 
jurist and Judge, and an illustrious son of India should be installed in the High Court 
premises But, the Chief Justice of Madras at that time, dictated more by political 
considerations, refused permission to install the statue in the High Court. 
The statue, however, was later installed in the compound of the Senate House as 
he had the distinction of being its first Indian Vice-Chancellor. 


Now, after forty years, the portrait of Dr. S. Subramania Iyer has been 
unveiled by the present Chief Justice of Madras in the High Court. A wrong 
done to the memory Of a great man has been set right. 


The portrait of Dr S. Subramania Iyer was presented on behalf of the Bar 
by Sri T. L. Venkatarama Iyer, Retired Judge, Supreme Court of India. The Chief 
Justice, while unveiling the portrait, described Dr Subramania Iyer as an illustrious 
jurist known for his clarity of expression and great erudition Dr. Subramania 
Iyer, he said, was famous for his quickness, courtesy, generosity and high integrity. 

*Even after retirement, he interested himself in many social activities. His 
Lordship concluded by saying that the fact, that nearly half a century after his 
retirement they thought of honouring that great Judge showed the enduring high 
qualities that he possessed. 
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GOLDEN JUBILEE OF THE MADRAS LAW WEEKLY. : 
e 
We have great pleasure in extending our hearty felicitations to the Manage- 
ment of our contemporary The Madras Law Weekly on its completion of fifty 
years of useful service to the legal profession. Its enterprising founder the 
late Mr. V. C. Seshachariar started the Journal in 1914 even when there were 
other Journals ın the field, and many felt that an addition of a new Journal 
for reporting gases of the Madras High Court was not very necessary but 


this impression was fast dispelled by the prompt and selective reporting by 


the Law Weekly of the decisions rendered both by the Madras High Court 
and by the Judicial Committee Mr. Seshachariar's chief object in ushering 
in this additional Journal was to supplement the usefulness of other Journals 
already in the field and in this aim he was ably assisted by, amongst others, the late 
Mr Watrap S. Subramania Iyer and the present Editor Mr. K. S. Desikan. 
We cannot fail to mention in this connection the yeoman services rendered to the 
Journal from the year 1928 up to 1950 by one of the present Associate Editors, 
namely, Mr. N. R. Raghavachariar who with single hearted devotion practically 
ran the Journal asits de facto editor, albeit under the aegis of both the founder- 
editor and his next successor the late Mr. V. V. Srinivasa Ayyangar by introducing 
many new features.: It is a matter of gratification that after Mr. V. V. Srinivasa 
Ayyangar, Mr. K. Bashyam Ayyangar and after him Mr. V. C Gopalaratnane 
had been piloting the Journal creditably and with success, and we are glad 
to note that the present Editor Mr. K. S. Desikan ıs keeping up the high 
traditions of the Journal. 


We wish the Journal a bright future. 
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SRI B. P. SINHA’S RETIREMENT. ¢ 


The retirement of a Judge of the Superior Courts, particularly that of an eminent 
Chief Justice, generally evokes a feeling of regret that bis services will not be 
available any further In reviewing the contribution of an outgoing Chief Justice 
of India one’s mind instinctively recalls the gieat role played by his counterpart in 
the United States of America. It 1s not without significance that Judge Douglas 
entitled his book “ From Marshall to Mukhern ". It 1s said of John Marshall? who 
was Chief Justice from 1801 to 1835, that, over the years, through memorable judg- 
ments, he transformed the Supreme Court into a powerful t11bunal ogcupying a posi- 
tion as important as that of the Congress or the President He could do it by giving 
an imaginative approach and a powerful turn to the provision 1n Article VI of the 
U. S. Constitution that the Constitution shall be supreme law of the land. In our 
country, the position 1s not wholly analogous The Indian Constitution has adopted 
the principle of Parliamentary supremacy The Judiciary is clothed with 1n dependefice 
but not with supremacy. Even ın the United States, Justice Holmes points out that 
the legislatures are ultimate guardians of the liberties of the peoplein quite as 
great a degree as the Courts Apropos of the role of the Courts regarding the consti- 
tucionality of a statute, Patanjali Sastri, C.J , observed . ^ If, then, the Courts 1n this 
country face up to such important and none too easy task, itis not out of any desire 
to tilt at legislative authority 1n a crusader’s spirit but in discharge of a duty plainly 
laid upon them by the Constitution This 1s especially true as regards the funda- 
mental rights as to which this Court has been assigned the role of a sentinel on the 
qui vive." 


The Judge holds an office to which is annexed the function of guarding the supre- 
macy ofthelaw. Butinlaw no formulae are final, and the resultants of a past genera- 
tion seldom adequately measure the opposing forces of the next Law has to be 
regarded as a form of social engineering playing a creative role in the building of a 
society. It becomes the duty of the Judge to look forward and to remember that the 
law must adjust itself to the social philosophy of the day, and 1n interpreting a statute 
the Judge should be animated by the consciousness that every legislation has an aim, 
that it seeks to obviate some mischief, to supply an inadequacy, to effect a change of 
policy or to formulate a plan of Government The Courts are, at present, becoming 
more and more concerned with great social experiments , and Jaw joins hands, as 
never before, with problemsin economics, problems 1n political science, and problems 
in the techniques of administration The outlook of the modern Judge has thus, 
In some respects, to be somewhat different from the traditional outlook of being 
fuided essentially by the letter of the law. 


The Law Commussion has suggested that the person to be appointed as Chief 
Justice should be appointed at such an age as will give him at least a ten-year tenure 
of office, so as to enable him to create healthy tiaditions, to impart vigour and 
tone to the judicial administration, and to leave the impress of his own personality 
1n regard to his exalted office. But within the fifteen years of its existence the 
Supreme Court has witnessed the succession of half a dozen Chief Justices Hence, 


by and large, ıt has become rather difficult to state avith confidence about any of them , 
that he 1s bound to live 1n judicial history ~ 


Sri Bhuvaneswar Prasad Sinha became the Chief Justice of India 1n 1959, having 
held office earlier as a Judge of the Supieme Court. Earlier still, he had been a 
Judge of the Patna High Court from 1943 to 1951 and from that year till 1954 he was 
Chief Justice of the Nagpur High Court He had thus come to his exalted office 
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with a wealth of judicial experience and knowledge of law He possessed also the 
gift of clear analysis and luminous expression. Two of his relatively recent judgments 
serve to illustrate The judgment in Kedar Nath Singh v State of Bihar}, carries 
a cogent exposition of the legal position emerging from a consideration of sections 
124-A ana 505 of the Penal Code along with Article 19 (2) of the Constitution Like- 
wise, in State of Rajasthan v. Mst Vidhyawati?, the Chief Justice has enunciated in 
a lucid form the principle that the State should be as much liable for tort “in 19spect 
of a tortious act committed by 1ts servant within the scope of his employment an 

functioning as much as any other employer. : 


Sri Sinha’s tenure of office has witnessed the passing of the Advocates Act, 
creatjng a unified Bar for the whole country and vesting the power of enrolment of 
legal practitioners 1n the Bar Covncils The learned Chief Justice as the President 
of the Indian Law Institute has been taking keen interest 1n 1ts working, though, 1n 
some quarters, here 1s a feeling that the quality of the research work done will have 
to be more impressive Sr1Sinha has been tirelessin his advocacy of the, need for 
an absolutely independent and pure judiciary at all levels, though at times the pro- 
nouncements of some of our leaders were apt to be sarcastic. His lordship will 
carry with him 1n his retirement the good wishes of the Bar all over the country; 


ee? st ee” umm 





1, (1969 1 S GJ. 18- (1963) 1 M L.J. (S.C) 40- (1963) M.L.]. (Crl) 25: (1963) 1 An.W.R. 


S.C) 4 
2. (1963) 1 S.C.J. 307: (1963) 1 M.L J. (S.C.) 70: (1963) 1. An.W.R. (S.C.) 70. 


dì) ° : THE MADRAS LAW JOURNAL. 15 


LEGAL AID.* 
By 
S. SWAMIKKANNU, B. SC., M.L. 
Advocate, Madras. 


Revered President, Ladies and Gentlemen, 


It gives me great pleasure to be 1n your midst this afternoon and I really feel 
grateful to the Honorary Secretary and Mr P Sharfuddin and other Office-bearers 
of this great 1nstitution of Social Service, Guild of Service (Seva Samajam) for having 
given me this opportunity and privilege of addressing you. 'Though the topic chosen 
viz, “ Legal Aid ", for discussion, may sound as if 1t 1s purely a Idwyer’s concern, 
I may atthe outset assure you that what I am going to submit to you 1s everybody's 
D as citizens of this great country and also of the States as units of the Great 

arat. ° 


In our Mother Land, we all know that the Law followed is the Rule of Paw 
and the basic concept around which the whole legal system revolves 1s one exhibited 
by the principle “ Ignorantia juris non excusat”’—ignorance of Law is no excuse. 
Dharma 1n the comprehensive sense of the term implying the religious, moral, social 
and domestic aspects of the life of our ancestors includes also the aspects of the Rule 
of Law Smrithi, Suriti and Sadhachara are the sources of Law in India. At the 
time of the Smrithis, we see that there 1s no sufficient indication that there was any 
legal profession 1n the modern sense of the term. Persons well versed in the science 
of Law could give their opinion for the consideration of the King and his Councillors. 
The system was perhaps mostly analogous to the ** Responsa Prudentium ” of the early 
Romans. The opinions of the legal experts were not binding on the King. They 
had no other part to play except giving their opinion. In the British system of 
administration 1n India with the virtual introduction of the Rule of Law, the legal 
profession also assumed a very great importatice It was felt by Lord Cornwallis 
that the legal profession should be put on a sound basis to be controlled and super- 
vised by the Courts on the strength of Sanads to be issued by the Sadar Diwani, 
Adalat. Any Pleader, found guilty of promoting or encouraging litigation of 
frauds or of gross misconduct would be suspended The lawyers were to charge 
moderate fees according to the schedule, contained in the Regulation As a safe- 
guard against exploitation by the lawyers, no fee could be realised by them from the 
client direct. The lawyers’ fee also was to be deposited in the Court from which it 
was to be received by them. Regulation VII of 1793 was passed for giving detailed 
rules for the governance of the legal profession The lawyers were to be honest, 
educated and dignified and knowledge of Hindu and Mohamedan Law along with 
eyarious Regulations was deemed an essential qualification for becoming a lawyer 
who was to take oath for doing his duties faithfully and honestly. Now the Advo- 
cates’ Act, 1961 (XXV of 1961) in India amends and consolidates the Law relating 
to the legal practitioners and provides for the constitution of Bar Councils and 
an All India Bar. 


Legal Aid—Meaning and extent. 


Legal Aid, 1n its wider sense means assistance of counsel at all stages, remission 
of all fees payable such as Court-fees, process fees, batta, cost of obtaining copies 
of judgments or orders or depositions or otheredocuments. Subject to recognised 
exceptions, such assistance should be for any type of proceedings, Civil or Criminai, 
suits, or Appeals, Orders of Administrative and othe? Tribunals, etc. In the,case 
of a person who cannot afford to pay any fee, full aid may be necessary, in the 





* Paper read and discussed on 20th December, 1963 at the 40th Anniversary and Seminar held 
atRajay Hall, Madras under the auspices of Guildi of {Service (Central), Seva Samajam presided 
over by, Mrs. Ruth Morris, Chairman, Guild of Service (Central), 
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case of others 1t may be partial, by way of assistance of counsel alone, or something 
more than that The quantum of the aid given should depend on the funds avail- 
able necessarily If the applicant should succeed I may suggest the amount of costs 
recovered should be payable to the legal aid fund or to any other body constituted 
for that purpose by the Government In civil cases no aid should be given ordinarily 
as in England, 1n actions of a personal nature, e g., defamation, malicious prosecu- 
tion. In crimimal cases aid should not be available ın petty cases which inVolve 
no moral turpitude and in cases not punishable with imprisonment. It may also be 
necessary in appropriate cases to provide for legal advice. 


The Necessity for Legal Aid. 


The necessity for Legal Aid had been felt for centuries past. The Magna Carta 
assures free justice to all and declares “ to no one will we sell justice ". The Massa- 
chussets Constitution provides that every person shall obtain justice feely without 
being obliged fo purchase it. The Legal Aid and Advice Act of 1945 in England 
provides for legal aid from the funds of the State in suitable cases which require 
aid. The Law Society 1s entrusted with the task. The Area Committees comprising 
of Solicitors and Barristers deal with the application for aid. The applicants have 
chgice of counsel who are paid 


The Scheme im England. 


In 1949, Legal Aid has been made statutory, and ‘ The Legal Aid and Advice 
Act’ based on the recommendations of the Ruschliff Committee described by Sir 
Hartley Shawcross, Q C , M P. as the charter of the little man to the British Courts 
of Justice, had been passed The Act provides that persons of small means should 
receive free legal aid and that those of moderate means should make contribution 
in accordance with their ability to pay. In view of the decline in money value, the 
Act passed ın 1960 (by way of amendment) raised the range of incomes with regard 
to the persons qualified for assistatice and has modified the contributions payable. 
Under the Act of 1949, the Law Society 1s made responsible for securing legal aid 
and advice, and to generally administer the Act The Law Society discharges its 
functions through 1ts Council, and in general consultation with the General Council 
of the Bar. England and Wales are divided into twelve areas, and for each area there 
is an Area Committee consisting of twelve Solicitors and four Barristers, who may 
be paid a fee. Thereis a salaried staff The Committees deal with the administra- 
tion of the scheme intheareas The Area Committees appoint local committees 
for each of the towns The cost for Legal Aid and Advice 1s met from the Legal 
Aid Fund comprising of contributions from assisted persons, costs recovered from 
Opposite parties, and a grant from the Exchequer. Applications for Legal Aid 
should be made to the Local Committee, and should disclose reasonable grounds 
for asserting or disputing the clam The successful applicant will be entitled to 
select a Solicitor from a panel The Solicitor may instruct a Barrister. Aud 1s 
not available under the Act for certain types of proceedings wholly, or 1n. part, 
111 respect of defamation damages for rape or seduction, enticement, etc With 
regard to Criminal Cases, the Poor Prisoners’ Defence Act of 1930 1s1n force, for 
a comprehensive scheme of aid Two kinds of certificates can be granted—a legal 
aid certificate or defence certificate The Legal Aid and Advice Act has established 
the principle that lawyers conducting poor prisoners’ defence should get proper 
remuneration. Under the Act, oral Legal Advice s also available free of charge to 
persons in receipt of national assistance at a reasonable cost. Solicitors who 
are practising give legal advice. They are paid from the legal aid funds. The 
Scheme 1s administered by the Law Society. 


In U.S.A. 


an the United States, there are several types of legal aid organisations—the Social 
Service Organisations, the Bar Association Offices, the Public Bureaus, Law School 
Clinics the Volunteer staff, etc — It 1s assumed that ıt 1s the duty of the Bar to assume 
the obligation of Legal Aid. Governmental aid 1s looked upon with disfavour 
since 1t might mean governmental control, In 1921 the American Bar Association 
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undertook the duty to encourage the establishment and maintenance of legal aid 
organisations In course of time a partnership had been formed between the leg 
aid organisations and the Bar The National Legal Aid Organisation provides 
effective national leadership to the legal aid movement | 


In New York City under the guidance of intelligent Jawyers from the Voluntary 
Defenders Committee most poor criminal defendants admit their guilt by formal 
plea Itis for the counsel to ascertain that Judges are adequately advised of consi- 
derations relevant to fixing penalties. This settlement of Criminal cases has 1t$ 
analogue on the civil side. Investigation of the merits of a client's clam usually 
involves consultation with the opposing party, and these consultations are employed 
for conciliatory ends European and South American Laws explicitly require that 
conciliation be attempted — Disinterested mediation 1s a valuable substitute for Or 
supplement to official conciliation tribunals Really how much work 1s saved the 
ordinary Courts may be understood by the fact that the Legal Aid Society of New 
York has obtained pacific settlement 1n something like nine or ten times as many 
cases as it has litigated (Vide Encyclopaedia of the Social Sciences, Volumes 9-10, 
1957, pages 319 to 324 We see that one of the chief aims of organised legal aid 
in the United States 1s the establishment of effective conciliation Courts or boards. 


The earliest Legal Aid Society was organisedin New York City in 1876 When 
a group of citizens of 'German origin in New York City formed an office intended 
chiefly to assist German immigrants 1n the protection of their legal rights. To-day 
the legal aid association has developed from time to time and now the national 
body which co-ordinates and guides the existing service and spearheads 1ts extension 
1s the National Legal Aid Association Incorporated 1n 1949, the object of this central 
body was stated ın its certificate of incorporation thus “ To encourage the formation 
of new legal aid organisations. wherever they may be needed whose purpose shall be 
to render legal aid without charge, if necessary, to all who may appea to be entitled 
thereto, and who are unable to procure such assistance elsewhere and to promote 
measures for their protection, to provide a central body with defined duties and powers 
or the guidance of legal aid work and to co-operate with the judiciary, the bar and. 
all organisations interested ın the administration of Justice." 
l Fees to officers and witnesses 
` In Austria, Czechoslovakia, Hungary and Sweden, ıt 15. arranged that fees to 
Officers and witnesses, costs of notifications and other necessary expenditures shall 
be provisionally defrayed by the treasury The English practice requires ın certain 
cases advance deposits by poor persons Belgium has an alternative arrangement 
to leave fees and charges, outstanding ın the first imstance, compelling payment by 
the opposing party 1f the poor person 1s successful 


Where the treasury makes advances, these are collected ın appropriate circum- 
stàrices from the opposing party or under some laws from the beneficiary himself 
if the financial conditions requisite to legal aid cease to exist In Germany private 
«es well as Municipal legal aid bureaus were developed 

: Legal aid on an international basis. 

In 1905 the Hague Convention on Civil Procedure outlined some salient 
principles of legal aid on an international basis, In 1924. the League of Nations 
conducted a conference at which the following nations were represented: France, 
England, Norway, Italy, Poland, Spain, the United States and Japan. Communi- 
cations were received from the Austrian Government and from the German Bar 
Association (Deutcsher Anwaltverem) This meeting was responsible for the 
League's publication of a volume containing collected Jaws and a list of legal aid 
organisations the world over. : 

In Canada. ó 

Legal Aid’ in Canada, embraces Legal Advice. There is no unified lẹègal 
aid in Canada. Each Bar Association has its own system. The community 
chests are not utilised. The lawyers individually or collectively bear the 
cost. Generally the Courts appoint counsel to defend the cases The Bar 
Association of Ontario has established a completeorganisation The Canadian 
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Bar Association passed a resolution at its annual meeting held in 1950 advocating 
the establishment of a Legal Aid Organisation, under the auspices of the Association. 
In South Australia 
In South Australia, the members of the Bar voluntarily undertake the work 


of taking assignments under thescheme. Theschemeis administered by the Council 
of the Law Society. ‘ 
In India 


Litigation costly affair.—Litigation 1n India 1s a costly affair. Whether a party 
figures as the plaintiff or as the defendant, ıt is a dram upon his purse The 
plaintiff coming to Court has to pay court-fee on the value of his claim at a particular 
rate ; the percentage varies from State to State In Madras we have to pay 74% 
ad vélorem stamp charges without any upward limit. Besides the institution fee, 
the plaintiff has to pay process fees for the issue of summons to the defendants, 
petition fees foy the applications made, process fees for notices to be served, process 
fees for summons to witnesses, witness batta, commission batta and various other 
expenses in the conduct of the case Then he has to pay his advocate, as fees an 
amount equal to that of the institution fee The defendant also has to meet all the 
expenses mentioned above, except the institution fee to be paid on the plaint. If 
the defendant has got any counter-clarm he has to pay court-fee on the value of the 
counter-claim made Further the parties have to pay the charges for getting copies 
of proceedings of the Court and the depositions of parties and witnesses. These 
are legal expenses Sometimes the costs and incidental and ancillary charges very 
often exceeds the claims made and the party who succeeds in a case cannot be said 
to be materially benefitted The party who fails also might have spent an equal 
amount. The costthat may be decreed by the Court to the successful party has no 
proportion to the cost actually incurred. 


Position in India regarding Legal Aid —No satisfactory progress had been made 
in India. The need has been felt keenly, and some steps are now being taken for 
arriving at a satisfactory scheme A Committee that had been set up ın Bombay 
and presided over by the Hon'ble Mr Justice Bhagwathi, had to go into the question 
very elaborately and submit a detailed report ‘The question has been engaging 
the Government of India, and the Government of some of the States The Law 
Commission constituted by the Government of India and presided over by Sri 
M C Setalvad, former Attorney-General of India, has also gone into this question 
and made its recommendations The Government of India had drawn up a scheme 
for being implemented, and has asked for the views of important organisations. 
Quite recently, the Government of Madras formulated a scheme for aid with 
regard to Scheduled Castes and Tribes, and has asked for views on the same. Kerala 
Government had successfully legislated for legal aid to the poor. 

The Madras Provincial Bar Federation —The Provincial Bar Federation 1n Madsas 
with its revered President Mr K Rajah Iyer and its then able Secretary 
Mr A N. Veeraraghavan had attempted legal aid but could not meet with success 
in its experiment The Bombay Legal Aid Society had been rendering some 
service 1n a small measure  Therehave been legal aid organisations 1n other places 
1n India but it cannot be said that the problem has been solved ın a satisfactory way 
anywhere. The main difficulty 1s finance 


Legal Aid, ıs it to be free. 


It 1s really a problem to engage a suitable Advocate for one's case and 
payment to the Advocate ıs also a problem An Advocate 1s to be paid 
reasonably. It 1s unprofessional for an Advocate to receive lesser remunera- 
tion A lawyer with extensive practice and reputation generally avoids engage- 
ments from poor clients Lawyers cannot be expected to appear and plead on 
behalf of clients without ang remuneration Legal profession being a profession 
by itself has to maintain a standard and efficiency. The various expenses that has 
to be mcurred by a lawyer to maintain that efficiency and standard is much , he 
has to maintain a particular standard of Irving , has to be 1n possession of the latest 
books on various branches of law, journals and other equipments As such lawyers 
cannot be expected to render*free legal aid to parties. To-day the lawyeis' task 1s 
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more formidable than 1t used to be — With a constantly developing concept of State, 

ever occurring questions of constifutional laws, amending stream of statutes, a 

lawyer 1s required to possess a range of knowledge, which he must strain every nerve 

to acquire. 


In the Andhra Pradesh, comprehensive rules relating to grant of legal aid to the 
poor Were:now under consideration of the Government The Minister. for Law, 
Andhra Pradesh said that according to the rules under consideration, district level 
committees which would include repiesentatives of bar associations concerned 
might be formed to consider the applications requesting legal aid He added that 
in every district a panel of Advocates offering services for this purpose, would be 
drawn up. (The Hindu, dated 11th December, 1963, at p. 12.) 


The importance of this subject of legal aid can be better understood from the 
fact that a specia] committee of the Commonwealth and Empire Law Conference 
was held in England ın 1955 and it made a survey of the same. THe International 
Commission of Jurists, at its Congress held in Delhi 1n 1959, adopted as pait of 1ts 


declaration a report on the subject by its Fourth Committee on ** The Judiciary and 
the Legal Profession". 


In England, the Legal Aid Act, 1949 (12 and 13 Geo 6,c 51) provides tflat 
persons of small means should receive free legal aid and that those of moderate 
means should make a contribution 1n accordance with their abilityto pay In view 
of the decline in money value, the Act passed in 1960 (8 and 9 Eliz 2, c. 28), by way 
of Amendment raised the range of income with regard to the persons qualified for 
assistance and has modified the contributions payable. As under the Act of 1949, 
the Law Society 1s made responsible for securing legal aid and advice, and to generally 
administer the Act In India the Bar Council of India may be entrusted with this 
great social service . In England the Law Society discharges its functions through 
its Council and ın general consultations with the General Council of the Bar. As 
we have seen England and Wales are divided into twelve areas and for each area there 
i$ an area committee consisting of twelve Solicitors and four Barristers, who may be 
pad a fee — There 1s a salaried staff The committees deal with the administration 
of the scheme ın the areas. Such schemes may be adopted 1n India also 


The conclusion of the Congress of the International Commission of Jurists 
The conclusion of the Congress of the International Commission of Jurists held 
at Delhi is that the primary obligations for legal aid rests on the legal profession to 
sponsor and use its best effort to ensure that adequate legal advice and represen- 
tation are provided, and that an obligation rests on the State and the communuty to 
assist the legal profession 1n carrying out its responsibility. 


: Law Commission of India. 
The recommendations of the law Commission on Legal Aid are :— 


e ‘I, Free legal aid to poor persons and persons of limited means ıs a service 
which the modern State and 1n particular a Welfare State owes to 1ts citizens. The 
State must therefore accept this obligation and make available funds for providing 
such legal aid to poor persons of limited means. 


2. Thelegal profession must 1n the main,if not entirely accept the responsibility 
for the administration and working of schemes of legal aid. This responsibility 
should be discharged by the profession by organising and by serving on bodies which 
will render legal aid, and representing in Couits poor persons or persons of limited 
means on payment of only a proportion of the fees payable on taxation. 


3. The legal profession owes a moral and social obligation to poor members 
of society which ıt must discharge by every member of the profession doing a certain 
amount of legal work free for poor persons 


4. The scheme for legal aid to poor persons and persons of limited means 
outlined by the Committee on Legal Aid and Advice appointed by the Government of 
Bombay in 1949 and the scheme outlined by the West Bengal Committee should, 


. 
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with suitable modifications made 1n the light of local needs and conditions be 
adopted by all States as soon as financial conditions permit. 

5. The State should, pending the implementation of such schemes, make 
provision for legal aidin gradual stages, bearing in mind the priorities mentioned 
in paragraph 16 abpve. 

6. Measures in furtherance of legal aid mentioned in paragraph 17 above 
should be adopted ummediately. e 

7. Bar Associations should take immediate measures to render legal aid on a 
voluntary basis 1n the manner mentioned 1n paragraph 18 above " 

Irespectfully submit that the aforementioned recommendation of the Law Com- 
mission have to be implemented sincerely by the State and Central Governments 
through appropriate legislation 

The view of His Lordship Mr Justice S Ramachandra Iyer, Chief Justice. 


In the Madras High Court, since the advent of the present Chief Justice Shri 
S Ramachandra Iyer, C.J., a refreshing departure has been made with regard to 
legal aid. His Lordship has empanelled a number of efficient junior lawyers as 
amrcus curiae to handle the cases of parties unrepresented in all matters on the 
Civil Appellate Side of the High Court ` 


This system has gone a long way to help indigent litigants ın the conduct of 
their cases. Itis really a new and remarkable contribution to the legal system in 
this great country. 

My respectful submission. 


This brilliant system mtroduced by the Hon’ble Chief Justice of Madras 
cati be improved upon and made into real legal aid I respectfully suggest that 
after two years of probation as on the Criminal Side this young amicus curiae 
must also be paid from the State Funds as such method of payment will not 
only be sound but also deserving and praise woithy. Itis notas if any special 
enactment of a complicated nature 1s called for. The English precedent embodied 
1n the Legal Aid and Advice Act, 1949, as amended by the Act of 1960 may be adop- 
ted inIndiaalso. Isaythis because the pattern of judicial administration in this 
country 1s the same as 1n England 

Legal Aid to the poor on the Civil Side at all levels from the Court of first ins- 
tance to the highest Court 1s a crying necessity, and must really be made part of the 
many social welfare programmes the State has launched upon by way of giving a 
better deal to the poor. 

I suggest that even the Rule of the Civil Procedure Code (Act V of 1908) bearing 
upon pauper actions may be appropiiately amended so as to afford relief to pauper 
litigants with respect to payment of all law charges inclusive of lawyer’s fee This 
if done may be a good start before any special] enactment for the purpose is thought 
about. So far as the abuse of the aid by unscrupulous 1s concerned that can easily 
be prevented by appropriate rules framed. . 

Legal Advice. e 

In England, legal advice, unlike legal aid, 1s given only by Solicitors. It is 
provided under two schemes, namely (1) the voluntary Scheme made by the 
Council of the Law Society and known as the Voluntary Legal Advice Scheme 
and (11) The Statutory Scheme under section 7 of the Legal Aid and Advice Act, 1949, 
as amended by the 1960 Act, which comprises the relevant parts of the principal 
Scheme as amended by the Legal Aid and Advice Schemes, 1959 and 1960 and the 
Legal Advice Regulations, 1959 and 1960 


Under the voluntary.scheme any member of the public may apply at the office 
of aay solicitor whose names entered on the appropriate Legal Advice Panel and 
ask for advice Any solicitor may decline to give advice without giving any reason 
therefor. The following conditions apply to any interview for the purpose of giving 
advice. (1) The time is not to exceed 30 minutes (11) The interview may be given 
by any responsible representative of the solicitor employed ın his office. (11) The 
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adviceis to be oral and to relate to the application of English law to one legal question. 
(1v) A written note confirming the advice may be given at the solicitor’s option. 
(v) The charge for the interview must not exceed {1 and 1f the matter cannot be dis- 
posed of ın 30 minutes the solicitor should at such interview give an approximate 
estimate of the cost of any further advice or steps necessary. s 


Under the statutory scheme, any solicitor in ordinary practice whose name is 
on the appropriate advice panel may give advice, but the solicitor may entrust 
arfy function under the regulation to any partner or competent and responsible repre- 
sentative employed in his office. Advice ıs available in England and Wales to any 
person over the age of 16 who 1s financially qualified and has an interest 1n the legal 
question on which advices 1s sought. A person 1s financially qualified 1f he sa sfied 
the solicitor that he cannot afford to obtam advice in the ordinary way and that if 
he 1s 1n receipt of National Assistance his capital does not exceed £125. Duration 
of advicesis limited andis 14 hours, but thislimit may be extended ifeprior authority 
is Obtained from the appropriate Area Committee For reasonable cause a solictor 
may either refuse to accept an application for advice or decline to give advice with- 
out disclosing his reason therefor to the applicant but he must give the Area Com- 
mittee such information concerning the same as they may require for the purpose 
of performing their functions under the Scheme A solicitor 1s entitled to receive 
from the Fund {1 for every half hour or part thereof spent on giving advice (with a 
maximum of {1 if the total time spent does not exceed 40 minutes) upto a maximum 
of £3, unless prior authority 1s given by the appropriate Area Committee. Where a 
person has applied to an Area Committee on more than four occasions for authority 
to receive further advice relating to the same question or matter and has no Occasion 
for authority to receive further advice relating to the same question or matter and 
has on each occasion been refused and 1t appears to the Committee that his conduct 
amounts to an abuse of the facilities provided by the Act, the Committee may give 
a direction that no consideration shall be given by any solicitor to any future appli- 
cation for advice by that person on that question or matter and shall report to the Law 
Society thereon with such recommendations, if any, as seem to be just and while such 
direction 1s ın force no Area Committee need consider any application to which 
the direction applies. (Cordery on Solicitors, 5th Edition, pp. 315-354). 


Free legal advice in India —I respectfully submit that ın India, at amy rate in 
South India, especially ın Tamil Nad, legal adviceis given freely without any fee by 
almost all the lawyers As a matter of fact even eminent senior lawyers are consulted 
free of cost by litigant public through medium of Junior lawyers and except 1m. very 
few cases of written opinions, no fee 1s usually charged by them It 1s very usual and 
quite often happens, that a person who enters a young Jawyer's chamber leaves a 
chamber with a smile as fee for hours of consultation he had with the lawyers taking 
advantage of the fact of lenience, the profession shows to them Sometimes it so 
happens that advice given without fees 1s considered below level by illiterate people 
perhaps for the sin of having given free advice As such even without an enactment, 
so far as Madras State 1s concerned, I am sure that free legal advice will continue to 
be given to all especially to the poor 


The Kerala Legal Aid Rules —Under the Kerala Legal Aid (to the Poor) Rules, 
1958 (Kerala Gazette No 37) Dated 23rd September, 1958, Home (C) Department 
G O. No (P) 1133, dated 17th September, 1958, Tirvandrum), every poor person 
is entitled to have legal aid and a poor person ıs defined as “a person certified by 
the Court or such officer as the Government may authorise as not having an average 
monthly income not exceeding Rupees one hundred”. The Rules do not disclose 
as to the criterion of disposable capital. The Trevor Harris Committee on Legal 
Aid in West Bengal recommended that in civil cases Where a fee 1s prescribed, for 
plaint or memorandum of appeal aid should be given when a person has 110 means 
to pay such fee In all other cases when a person 1s not entitled to property worth 
more than Rs. 250 other than his wearing apparel and the subject-matter of dispute, 
aid should be given. : 
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The Kerala Legal Aid Rules, 1958, are operated by executive orders. The Rules 
provide for the payment of counsel’s fee But there 1s no provision for remission of 
Court-fee or for the payment of expenses for preparing documents, summoning 
witnesses, etc The Rules authorise the concerned Court to certify and disburse the 
counsel's fee according to the rates and forbid the counsel from receiving any 
fee from the party The scheme 1s becoming increasingly popular. 


India has set a social welfare State as its goal. In a social welfare State the duty 
on the part of the State to render legal assistance to poor 1s a necessary and logieal 
corollary of 1ts social philosophy The weak should be not only protected from 
exploitation but also should be helped to achieve a better social condition by remedy- 
ing their economic disabilities The function of law 1n such a society will be not only 
to remove conditions which are adverse to the great aims but also to usher 1 condi- 
tions favourable to them by effective legislation. If equality before law cannot 
be achieved solely by reason of poverty, legislation should be introduced so that the 
weak should not suffer before law because of their poverty I submit „that our 
Madras State may introduce a scheme based on the English Enactment for Legal Aid 
and Advice, as early as possible, as we see that the significance of sincere legal aid 
in modern civilization 1s very great. It has progressively bettered the condition of 
the poor, increased their understanding of law and willingness to conduct themselves 
lawfully and corrected unwise revolutionary inclinations. Legal Aid may well be 
one of the decisive factors ın successful social adjustments. 

Legal Aid really a great social service. 

Our sages declare that every man must begin his spiritual progress by 
service of humanity; that the attamment of illumination by renunciation, 
knowledge and love is an end in itself; and that even after illumination 
the wise man should do his duties ın a spirit of detachment and dispassion so 
that others might not be led astray by the wise men giving up the performance 
of duties They declare further that in the case of the very few who have risen to 
the highest raptures of love and wisdom and are immersed ın bliss no wordly actioa 
can be expected What action do the votaiies of the gospel of work ask them to do ? 
If they pass through a place they spread a paradise of love about them, and whoever 
is fortunate enough to breathe for a moment in the divine and luminous atmo- 
sphere that they carry about them feels a sudden conversion of the heart A com- 
passionate glance from their eyes 1s worth a thousand religious lectures. How few, 
how very few can be such souls ? In the case of those who are only travellers on 
the path towards life, the performance of duty 1s exacted by the sacred law, though 
they will do their duties 1n a spirit of detachment and dispassion and as an act of 


worship of the Lord saying and feeling Sri Krishnarpanamastu (sit eurdormg) 


I dedicate it to Sri Krishna. Through law the soul rises to wisdom and loye 
and through wisdom and love it rises to the Bliss of the Lord 


Shri Lokamanya Bala Gangadhara Tilak in his Gita Rahasya says that hg 
bases his doctrine that Karma Yoga 1s the final goal of life according to the Gita 


on the verse which tells us what are the means of finding out the highest essence 
of a work. 


syad MAS TAT HBL | Tara fes qr | 


(The beginning, the end, the matter repeated, the original element, the goal 
the accessory matters dealt with the elements of logical discussion are the several 
means of ascertaining the purport of a work.) 


I beg to submit that a lawyer ıs' really a Karma Yogi as ın India a lawyer 
generally does not charge for legal advice that he gives irrespective of the status 


of aperson who seeks his advice. An Indian lawyer knows the principle of 
Upanishad which says : 


ferarerf ay ater web emu | 
dat at Bela a Cur perf | 
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* The world is created and preserved by God and belongs to Him and that we 
can only enjoy 1t as mere possessors for a while andın a spirit of. trusteeship for 
his other children as well ” 


Let me conclude by quoting the immortal words of Dr. Rabindranath Tagore 
in his Gitanjahi: : 


* Where the mind is without fear and the head is held high ; 
« Where knowledge 1s free; 


Where the world has not been broken up 1nto fragments by narrow domestic 
[walls ; 
Where words come out from the depth of truth , x 


Where tireless striving stretches 1ts arms towards perfection : 


Where the clear stream of reason has not lost its way 1nto thé dreary desert 
[sand of dead habit ; 


Where the mind 1s led forward by thee into ever-widening thought and action— 
Into that heaven of freedom, my Father, let my Country awake.” | or 
Thank you. 

JAI HIND. 





ARTICLE 133 (1) (a) AND A QUESTION OF APPRAISEMENT. 
By 


C. S. VENKATASUBRAMANIAN " 
Advocate, Coimbatore 


The decision of the Madras High Court in Samidora: v. Vaithilnga! would 
appear to require reconsideration. The question 1n that case was as to the interpre- 
tation of Article 133 (1) (a) of the Constitution of India and their Lordshrps held 
that, although the wording of the Article 1s different from the phraseology employed 
in section 110 of the Civil Procedure Code, no departure was mtended by the Consti- 
tution-makers and that the change was merely to make for greater elegance 1n lan- 
guage  Inarriving at this conclusion Their Lordships would appear to have assumed 
that the framers of the Constitution probably did not mtend the Article to be 
different from section 110 and then proceeded to hold that the different phraseology 
still conveyed the same meaning—a sort of reverse approach which, it 1s submitted 
wht respect, is open to doubt. One would have thought that the proper course 
would be to construe the words usedin the Article according to their plain grammati- 
Gal meaning ın order to find out whether a change was intended or not 


The relevant portion of section 110, Civil Procedure Code, reads, **. ..... 
the amount or the value of the subject-matter of the suit 1n the Court of first instance 
must be and the amount or the value of the subject-matter in dispute 
on appeal must be " On a plam reading of the section ıt 1s clear 
that the two valuations spoken of are of two different things at different times. It 
1s also well-settled that the requirements of the section are satisfied 1f the amount or 
the value of the subject-matter of the dispute 1n the Court of first 1nstance at the 
date of the suit and the amount or the value of the subject-matter still 1n dispute 1n 
the proposed appeal at the time of the decree of the High Court proposed to be 
appealed against, are above the specified sum z 


Coming to Article 133 (1) (a), the relevant portion thereof reads . ** The am8unt 
or value of the subject-matter of the dispute ın the Court of first mstance and still 
in dispute on appeal was and 1s not less than. .’ Jtis umportant to note 
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that not merely hás the word “suit” been replaced by the word “ disputg" but the 
entire grammatical structure of the sentence has been altered As regards the first 
change, the replacement of the word “ suit" became necessary in view of the fact 
that the Article, unlike section 110, Civil Procedure Code, provides for appeals not 
only ın suits but 1n other proceedings of a civil nature also Thus it. will be seen 
that the change proceeds not from a mere desire for elegance of language. , 


To the second change effected ın the wording of the Article, which 1s really 
more important than the first, sufficient attention. does not appear to have been 
bestowed ın the case under discussion The placement in juxtaposition of the words 
** was " and * is", with the co-ordinating conjunction * and" in between, should 
grammatically suggest, prima facie, that they are predicates of the same subject and 
that therefore the value referred to 1s of the same Res and not of two different ones, 
though undoubtedly at different points of time — Similarly the use of the word 
** still " betwee “the subject-matter of the dispute in the Court of first instance ” 
and “ın dispute in appeal”, far from posing a problem, would indicate that “ the 
subject-matter " spoken of is only a single subject-matter. 


If so understood the Article would mean that what 1s required thereunder 1s 
that the amount or value of the subject-matter 1n dispute m the proposed appeal 
must be Rupees Twenty thousand both at the date of suit as well as at the time of 
the High Court decree. In other words what 1s relevant in the context 1s the value 
of the subject-matter 1n dispute 1n the proposed appeal irrespective of what originally 
the dispute was 1n the Court of fist instance and what ıs essential 1s that such value 
must, at both the relevant points of time, be above Rupees Twenty thousand and 
that a mere increase therein pendente lite 1s not sufficient. 


It cannot be said that such a construction does not take into consideration at 
all the value of the subject-matter of the original dispute (1f that 1s really a relevant 
consideration) because 1f the value of the subject-matter 1n dispute in the proposed 
appeal was worth Rupees Twenty thousand on the date of suit, the value of the 
subject-matter of the entire dispute 1n the Court of first instance must necessarily 
be the same or higher—the whole cannot be less than the part 


No doubt, this construction means a significant change from the existing law 
under section 110, Civil Procedure Code and does involve a curtailment of the right 
of appeal conferred by it But then, 1f such a result flows from a plain grammatical 
construction of the Article, there 1s no reason to suppose that the Constitution 
makers did not intend such abridgement, expecially when we bear 1n mind that the 
pecuniary limit of the valuation was also raised from Rs. 10,000 to Rs. 20,000 by 
the same provision And after all, as Lord Dunedin observed! with 
reference to section 110, Civil Procedure Code (and that applies equally to Article 
133 (1) (a), * no real mischief could arise from not allowing a very wide construction 
of the section, because such casesi1f worthy of being tried by a higher Tribunal, could 
always be dealt with under section 109 (c) (Article 133 (1) (c)”. 


e 
It 1s therefore submitted with respect that when a plain and grammatical con- 
struction of the words used ın the Article leads to such a result there 1s bo scope for 
applying the principle of interpretation that the words of the Constitution should 
be construed, 1f that were possible, ın a manner that ıt does not render an existing 
statutory provision nugatory and it 1s not permissible to construe the words “ the 
amount or value of the subject-matter of the dispute in the Court of first instance and 
still in dispute on appeal was and 1s . .." as being equivalent to “ the 
amount or value of the subject-matter of the dispute1n the Court of first 1nstance 
was and the amount'or value of the subject-matter still in dispute on appealis .. 
.... "ona mere surmise that the Constitution makers would not have intended 
such a significant departure ffom the existing law as to right of appeal provided 
by section 110, Civil Procedure Code. 








———ÁÁ——— 
l, Udaichand Pannalal v. P.E Guzdar & Co, L'R 52 Ind. App. 207, 49 M,L J. 20, 
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BOOK REVIEW 


The Proceedings of the Seminar (October, 1963): The Provificial Bar Federation, 
Madras High Court Buildings, Madias-1. Price Rs. 5. 


. It us a pleasure to handle, read and review a book like “ The Proceedings of 
the Seminar ”, the first seminar held by the Provincial Bar Federation in Madras, 
duiing October, 1963. The book starts off with an appreciative foreword by the 
Rt. Hon? ble Lord Denning, Master ofthe Rolls, England. It isa good sized volume, 
covering 360 pages, beautifully printed on clear white paper, elegantly bound and 
handsomely got up. 


The proceedings of the Seminar lasted three days, with two sessions each day 
The subjects discussed ranged from marriage and divorce to tax laws ; and included 
hearing and trial of suits, constitutional law with special reference to Article 21 of the 
Constitution, the 17th amendment and Article 31 of the Constitution, Evidence, 
Labour Laws, Transport Law, Administrative Law with particular reference to judi- 
cial activity and Ombudsman, and Company Law—altogether a wide, varied and 
vital field of forensic interest. It 1s a noticeable feature of the proceedings that several 
Judges, Lawyers and Jurists took an active part and the discussions were lively and 
interesting. 


The Semmar began with Mr. K. Rajah Iyer, the Doyen of the Bar 
and President of the Federation, welcoming the gathering and ended with an At 
Home, at which the Chief Minister of Madras, Mr. M. Bhakthavatsalam presided 
and Mr. T V. Viswanatha Ayar proposed the vote of thanks. The present Chief 
Justice of Madras, Mr. S Ramachandra Iyer, inaugurated the function. In deal- 
ing with the concept of the Rule of Law as obtaining in European counties, His 
Lordship rightly stressed the Indian concept of Dharma as informing and inspiring 
all human activity—individual family, national and international, The learned 
former Chief Justice of Madras, Dr. P. V. Rajamannar emphasised the need for 
the maintenance of the Rule of Law as incorporating both equal justice and social 
justice and dwelt on the importance of law drafung and legal training. Three 
presiding Judges, Justice M Ananthanarayanan, Justice G. R. Jagadisan and Justice 
K. Srinivasan, a retired Judge, Justice P. Rajagopalan, a Deputy Minister of the 
Union Government, Mr. C. R. Pattabhiraman and the Advocate-General Mr. V K. 
Thiruvenkatachari acted as observers and contributed their valuable observations. 
Several distinguished members of the Bar and Jurists took part in the discussions. 


° - The General Editor, Mr. T.V. Viswanatha Aiyar has to be congratulated on the 
excellent piece of work done by him in collating all the papers read and speeches 
made on so many and varied topics of vital interest in public and private life and 
presenting them in such a readable and permanent form. The volume under 
review bears ample testimony to the learning, study, research and industry of the 
participants. Here 1s a book which would be a valuable addition to any library, 
ndividual or communal 


R.N. AINGAR, 
Barrister-at-Law. 
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THE LAW OF TRADE AND MERCHANDISE MARKS IN INDIA by Dr S. Venkateswaran, 
Controller-General of Patents, Designs and Trade Marks, published by Trade Marks 
Registry, Central Building 1n Queen's Road, Bombay. 


The learned author Dr Venkateswaran can be truly called the architect of 
trade marks legislation in India The public interest aroused by his first book 
‘The Law of Trade and Merchandise Marks ın India’ which was published ın 
1936, was responsible for the enactment of the Trade Marks Act, 1940 Dr. Venkates- 
waran was connected with the drafting of the Trade Marks Act, 1940 as well as 
the Trade and Merchandise Marks Act, 1958 ; and, on both the occasions he was 
Officer on Special Duty His book ‘ The Law and Practice under the Trade Marks 
Act, 41940 * and the Supplement thereto have been accepted as authoritative by the 
Bench and the Bar 


The Law rglating to industrial property 1s gaining great importance since the 
establishment of the Indian Republic The Trade and Merchandise Marks Act, 
1958, which has repealed the Trade Marks Act, 1940, has introduced many useful 
changes in the law An important change is the establishment of Part 
B of the Register which ıs intended to remove the difficulties experienced 
bY the Indian traders in securing registration abroad The author has 
exhaustively dealt with the provisions relating to Part B of the Register in 
United Kingdom, Austialia and India, and in paiticular, has discussed 
in great detail what trade marks will be registrablein Part B of the Register, 
making special reference to the practice of the Trade Marks Registry, which has not 
been published so far and which will be found very useful to the trade and the profes- 
sion. Another important feature 1s the consolidation of the civil law contained 1n 
the former Trade Marks Act, 1940 and the criminal law relating to trade marks and 
trade descriptions contained respectively in the former Chapter 18 of the Indian 
Penal Code and the Indian Merchandise Marks Act, 1889. In his book the learned 
author has vividly analysed and explained ın lucid language the varous provisions 
of the Act and the law on the subject — All up-to-date Indian and English decisions 
have been discussed in the book Some important decisions by the 
Australian High Court in trade mark cases have also been included as 
some of the provisions of the Act are based on the Australian Act of 1955. 
The book contains a complete account of the criminal law relating to trade marks 
and trade descriptions. [t1s a poineer work of great value to the legal and 
the commercial public written by an expert who has had the unique opportunity 
of being actively associated with the enactment and administration of the law relating 
to trade marks. In his foreword to the earlier book by the author Sir Terrell said 
“as a text book of law it sets forth with remarkable clarity and accuracy the principles 
of trade mark law Mr. Venkateswaran's explanation of basic principles of law Js 
very thorough and complete and 1s admirably illustrated from the reported cases." 
In the intervening period many important cases have been decided under the Trade 
Marks Act, 1940, and Trade and Merchandise Marks Act, 1958, and these providé 
modern illustrations and explanations of the law All these cases are discussed 1n 
amasterly manner. Another useful feature of the book 1s the comparative statement 
of the present statutory laws as to trade marks in the United Kingdom, Australia, 
Canada and of the Indian Statutes of 1940 and 1958. 


In short it 1s a masteily and completely up-to-date work on a subject which 
1s very technical and difficult to understand. The book 1s well printed, well 
bound and well indexed. It will be very useful to the Bench, legal profession 
and the commercial public, and be a valuable addition to any law library. 
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BASHYAM AND ADIGA on the Negotiable instruments Act No XXVI of 1881, 
llth Edition, 1963 Edited by Messrs T R. SRINIVASAN AND T. RAMALINGA M, 
Advocates, Madras Published by the Madras Law Journal Office, Madras-4. 
Price Rs 27-50 NP j 


The Commentary on the Negotiable Instruments Act, 1881 ıs the magnum opus 
of the late Mr K Bashyam Since its first appearance ın 1909 until 1956 the work 
ran into ten editions 1n the course of about forty-seven years Every fresh issue was 
made under the loving care and attention of its author, a subtle lawyer and a. partriot, 
who, 1n spite of his preoccupations 1n the two exacting walks of his lifetime career, 
found time not only to write a book of this kind but also to re-edit the same as and 
when needed, without quality, suffering 1n the process It was thus the book became 
indispensable to lawyers, judges and businessmen as a citation and an authority, 
whenever doubts arose on any difficult question of law ın this fascinating branch of 
legal learning. Even as he lived the lea1ned author had built for himself in his own 
work a lasting and fitting memorial to his career at the Bar, which was one of uniform 
success for nearly half a century. When the author passed away, he had literally 
placed the legal profession under a deep debt of gratitude to him by this outstanding 
contiibution on a branch of law not fiee from difficulties and technicalities evento 
the most experienced at the Bar. 


That Mr T R Srinivasan should have come forward, to re-edit the book under 
ieview, was both appropriate and apposite Really, he was the only person quali- 
fied to take up this, by no means easy task of re-edition of a masterly production. 
Srinivasan quite early 1n his career at the Bar, not only came under the influence of 
his mentor but literally grew and revelled in the subtlety and depth of legal learning 
which the late Bashyam’s chamber was. The current edition issued under the hand 
of Srinivasan bears ample testimony to the fact that he had nct only :mbibed the 
learning and acuteness of the late Bashyam but also assimilated them to the highest 
degree possible There 1s nothing surprising in that the quality of the original work 
has in the least suffered in any respect 1n the process of re-edition Iam of opinion 
that the inevitable additions made, so as to make the book up-to-date, have been 
discerningly made by the re-editor with an eye constantly on the grey eminence 
of the original work Srinivasan, therefore, is entitled to our grateful thanks 


The book hasto do with the Indian law of promissory notes, bills of exchange and 
cheques codified in the Negotiable Instiuments Act, 1881 and the Code Formulaises 
but the rules of English Common Law that held the field until then. Between 1867 
and 1881, the year of introduction of the Negotiable Instruments Bill and the year 
of passing of 1t 1nto law, the proposed provisions underwent changes, 1n competent 
hands. The law saves local usages on Aundis, or what are known as inland bills of 
exchange, so much 1n use, with local variations, among the members of the merchant 
class today. It was one year later that the British Parhament passed, the Bills of 
Exchange Act, 1882, codifying the law of negotiable instruments of that country. 
The two statutes differ 1n the arrangement of the provisions but not much 1n subs- 
stance The Law Commussion has suggested only the re-arrangement of the provi- 
sions of the Indian enactment so as to bring it in line with the English enactment It 
is, therefore, good that the English statute forms part of the appendix as constant 
references to those provisions are often called for ın elucidating the meaning of 
the corresponding Indian provisions 


Nothing contained in the Act affects any local usage relating to any instrument 
drawn up ın any oriental language—unless a contrary intention 1s expressed by 
appropriate language 1n the instrument itself. The writing 1n an oriental language 
takes the instrument from the purview of the Act and a®tracts immediately the local 
usage, ancient or recent, governing the instrument involved—subject, of course, 
to the condition that the applicable usage 1s pleaded and proved by the party assert- 
ing it It 1s the recommendation of the Law Commission that respective of the 
language of an instrument falling within the terms of the enactment, the enactment 
should govern ıt and not any local usage, even if there fs any. This recommendation 


s L2 . 
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is supported by the merchant classes. May be, when the Act is re-arranged in 
accordance with the Law Commussion recommendation section 1 may go through 
an appropriate change 1n this respect. 


Beneath every section of the Act the corresponding provision of the English 
Act is referred to, and that 1s as it should be. This really adds to the value of the 
book. The Jntroduction ıs a neat epitome of the entire jaw on the subject and, there- 
fore, absolutely useful to a beginner who may start on a study of this subject Such 
a study must in the very nature of things help appreciation of the commentary on 
each of the sections. The importance of the law of negotiable instruments 1s bound 
to increase 1n a fast growing meicantile community 1n the country , the value of the 
book 1s also bound to increase correspondingly 1n the immediate future from the 
point of view of those concerned , the legal profession, the judiciary and the mer- 
cantile community 

It is quite like of T R. Srinivasan that he should have acknowledged handsomely 
the help and assistance given him by his junior Mr. T. Ramalingam 1n the work of 
re-edition of the book under review Let me hope that many more re-editions of 
the book will issue in the coming years 1n the joint names of Srinivasan and Rama- 
lingam, the quality of the book going up and up with every re-issue 

I know it will be presumption on my part to recommend the book A book 
such as this needs the recommendation of none This 1s a MUST to everyone 
interested in the subject 

The publishers, the Madras Law Journal Office, Madias-4, deserve all 
praise for the neat and elegant production they have made of the book 


N. ARUNACHALAM, 
f Advocate. 
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GOVERNMENT’S LIABILITY FOR EMPLOYEJS' TORTS 
. By 
A. S. KUPPUSWAMI, Advocate, Tu unelvelt. 


* 


A recent decision of the Supreme Court reported in The State of Rajasthan 
v. Ms. Vidhyavatv, reveals the need for Parliamentary as well as State Legis- 
lation on the subjeet of the Government's liability for the torts of their empleyees 
as envisaged in Article 300 of the Constitution of India. 


The issue of Government's liability arose in the above case ìn the following 
manner. The driver of a Government jeep car supphed to a Collector for his 
use took the car after repairs in a workshop along a public road to the Collector’s 
place. Due to the driver’s negligence, a pedestrian walking in an adjacent foot- 
path was knocked down by the car and he died as & result of the injury. "Mee 
car-driver was an employee of the Government. The heirs of the deceased sued 
the Government, viz , the State of Rajasthan, for damages. The Supreme Court 


held that the State of Rajasthan was liable. The Supreme Court has declared 
the law 1n the following terms :— 


** Viewing the case from the point of view of first principles, there should 
be no difficulty ın holding that the State should be as much hable for tort 1n, 
respect of a tortious act committed by its servant within the scope of his employ- 
ment and functioning as such, as any other employer. The immunity ot the 
Crown in the United Kingdom was based on the old feudalistie notions ot justice, 
Mz., that the King was incapable of doing wrong and therefore of authorising 
and instigating one and that he could not be sued in his own Courts. In India, 
ever since the time of the Hast India Company, the Sovereign has been held liable 
to be sued 1n tort or ın contract and the common law immunity never operated 
in India. Now that we have by our Constitution, established a Republican form 
of Government and one of the objectives 1s to establish a Soctahstic State with 
its varied industrial and other activities, employing a large army of servants, 
there is no justification ın principle or 1n. publie interest, that the State shoula 
not be held liable vicariously for the tortious act of its servant, ’’, 


. The Supreme Court has drawn pointed attention to the fact that the injuries 
were not caused, while the jeep car was bemg used in connection with the 
sovereign powers of the State. See page 71. This shows clearly that if a Gov- 
êrnment servant committed a tort while he was domg anything ın connection 
with the exercise of sovereign powers of the State, the Government wil] not be 
hable. ‘This 1s anamolous. There 1s no reason in principle why an innocent 
citizen who receives an injury due to a tort or civil wrong committed by a Gov- 
ernment servant, should be deprived of his nght to lawful compensation for the 
wrong, on the perfectly irrelevant ground that when he received the injury, the 
wrong doer was acting 1n connection with the exercise of sovereign powers of the 
State. This 1s an obvious anamoly in the existing law. It is apparently an off- 
shoot of the feudalistic notions of justice in the language of the Supreme 
Court. Nd A e 

Article 300 of the Constitution expressly provides that the law as stated 
therein is “subject to any provision which may be made by Act of Parliament 
and the Legislature of a State enacted by virtue of powers conferred, by the 
Constitution", Thus, the entire subj det of the Government's liability for its 
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employee's torts has to be properly examined both by the Centre and the States 
and suitable legislation mtroduced. 


The Crown Proceedings Act, 1947, of the British Parliament may be taken 
as a fair model for adoption after necessary examunation. Section 2 of the Act 
states the main prireiple relating to the liability of Government for torts com- 
mitted by its servants. It says that ‘‘ subject to the provisions of this Act, the 
Crown shall be subject to all abilities in tort to which if it were a private per- 
son, of full age and capacity, it would be subject in respect of torts committed 
by its servants or agent". This broad and equitable principle may be adopted 
as the basis of the contemplated legislation under Article 300 of the Constitution. 
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INNOCENT MISREPRESENTATION—LIABILITY FOR 
By 
K. R. DIXIT, LLM. (LONDON), 
Reader ın Law, 
- Nagpur Umwersity, Nagpur. 


A source of unmixed pleasure 1t 1s to write an obituary on Candler v Crane Christ- 
mas @ Col. For seventy years the principle of this case has dogged the decisions 
which have had something to do with the law relating to innocent misrepresentatjons. 
If A made statement about a fact to B which was false but which A believed to be 
true and on which A knew B would rely and B suffered some injury as a result of 1t, 
B had no remedy though A was grossly negligent 1n making that statement. Such 
was the unhappy state of the Law. 


The decision that clears up thus state of affairs 15 the decision of the House of 
Lords in Hedley Byrne & Co Ltd. v. Helle and Partners, Lid.?. - 


The plaintiffs, ın this case, were a firm of advertising agents who received certat 
orders from a Company called Easipower Ltd They asked their bankers to com- 
municate with the bankers of Easipower Ltd to find out about the credit-worthiness 
of Easipower Ltd The bankers of Easipower who were the defendants in this case 
gave a favourable reference to the plaintift’s Bank The reference was marked 
confidential, for the use of the plaintiff's Bank only and without responsibility on 
the part of the defendants The plaintiffs rehed on 1t and as a result of 1t lost over 
£17,000. The case was decided on the basis that the defendants knew that the 
inquiry was m connection with an advertising contract and it was at least probable 
that the information was wanted by the advertising contractors It was regarded 
as if the negligent misrepresentation was made to the plaintiffs It was held that 
but for their disclaimer of responsibility the defendants would have been liable. 
Under the circumstances 1t seems fairly obvious that Candler 1s out—bell, book and 
candle. 


It may be recalled, what happened ın Candler. In that case the plamuff was 
a potential invester in a company and wanted to see 1t's accounts before investing 
in it. The defendants who were the company’s accountants were told to complete 
the accounts as soon as possible and show them to the plaintiff The plaintiff saw 
these completed accounts, discussed them with the defendants and took a copy of 
them. The accounts had been neghgently prepared and gave a false picture It 
was held that the plaintiff could not sue the defendants for the loss caused to him 
because there was no contractual nexus between them The muschief of this deci- 
sion, however, started with the judgment of the House of Lords in Le Lievre v. Gould’. 
It was because the majority in the Court of Appeal (Denning, L J , dissenting) held 
that they were bound by the decision of the House of Lords in Le Lievre v Gould? 
that they decided the way they did. 


Consideration, therefore, of Donague v Stevenson* and Derry v | Peek?, in this case, 
became necessary The case (here relied upon) that interpreted Derry v. Peck? was 
Nocton v. Lord Ashburton®. The plaintiffs argued that it removed the restriction 
which Derry v. Peek® was thought to have put on liability for negligent misrepresenta- 
tion. The defendants argued that after adding fiduciary obligation to contract as a 
special duty it closed the door to any further expansion Their Lordships held that 
the door was not shut to any further expansion. 


opem 
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Question then arises as to the classes of cases in which there might bea remedy 
for injury caused by misstatements. ‘The position may briefly be stated as follows. 
There is a remedy (1) where there 1s a fiduciary relationship, (2) where there is an 
implied or express contract, (3) where there is no fiduciary or contractual relation- 
ship}, Two further inquiries are raised whether there is any duty at all owed by the 
defendant to the plaintiff ;ıf so the nature of the duty. ‘There may be circumstances 
in which the only duty owed may be of being honest or there may be circumstances 
in which there might be duty not only of being honest, but also of taking reason- 
able care. It is with this last class that we are here concerned. ° 


As to the duty of being honest, Lord Reid, Lord Morris and Lord Hodson held 
that apart from the disclaimer there was, in this case, a duty of honesty?. The 
position taken by Lord Devlin is not clear and we have no pronouncement from Lord 
Pearce on this point. 

We are then left with the last and most interesting point regarding the circum= 
stances in whith there might be a duty of taking reasonable care. Here the case 
was argued from two angles, (1) that those who held themselves out as possessing a 
special skill are under a duty to exercise it with reasonable care and (2) from the 
notion of proximity introduced by Lord Esher in Heaven v. Pender? All their 
Lordships argeed that in any case the crux of the matter was assumption of respon- 
sibility by the defendant. Lord Reid declined to consider the question of proximity 4 
but all the other Law Lords discussed that question in one way or the other. 
Possession of special skill is a fact which 1s easily ascertainable, the more difficult 
problem is investigation into the question of proximity. In order that this notion 
may be appreciated what has been said to explain 1t may be stated seriatim. 

** If one man is near to another or is near to the property of another a duty 
is upon him not to do that which may cause personal injury to that other, or may 
injure his property? "'. 

** Who, then, in law, is my neighbour? The answer seems to be—persons 
who are so closely and directly affected by my act that I ought reasonably to have 
them in contemplation as being so affected when I am directing my mind to the 
acts or omissions which are called ın question.®”’ 

Lord Devlin clarified that the principle of proximity was the “general concep- 
tion of relations giving rise to a duty of care.? 

re in à sphere 1n which a person is so placed that others could 
reasonably rely upon his judgment or his skill or upon his ability to make a careful 
inquiry..... psu 

leese the party seeking information or advise was trusting the other to 
exercise such a degree of care as the circumstances required whére 1t was reasonable 
for him to do that and where the other gave the information or advice where he 
knew or ought to have known that the inquirer was relying on him ’’®. ° 

According to Lord Pearce such relationship must concern a business or profes- 
sional transaction whose nature makes clear the gravity of the inquiry and the 
importance and influence attached to the answer. 19? 


While Lord Hodson and Lord Devlin agreed with the above pfopositions of 
Lord Reid and Lord Morris, Lord Devlin introduced a new test. .....?........ 
wherever there 1s a relationship equivalant to a contract there is a duty of 
care?! 11, 

Pe EE 
Per Lord. Hodson at page 126. 

Per Lord Reid at page 114, per Lord Morris at page 124 and per Lord Hodson at page 132. 
11 Q.B D. 503, 509. 

At page 106. 
Per Lord Esher in Heanen y. Pender, 11 Q B.D, 503, 509. 

Per Lord Akkin in Donague v. Stevenson, (1932) A.C. 562, 580. 

At page 142, 

Per Lord Morries at page 124, 

Per Lord Reid at page 109. 

At page 155. 

At page 147. 
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The following observations seem pertinent here :— 


In the notion of proximity there has been a shift from the idea of physical 
proximity to mental proximity. 


In this case there 1s a definite suggestion of objecgve- test of proximity 
and liabrhty being made to depend on constructive knowledge of the defendant. 
It was here not necessary to do this because both Candler 1 and this case seem to have 
deen decided on the basis of actual knowledge. In doing so the decision here goes 
further than what Lord Denning said in his dissenting judgment in Candler’s case! 
since according to him the duty is owed to persons to whom they themselves, m 
person or by their agents show these statements. But it seems necessary to add a 
condition that if the plaintiff has had an adequate opportunity of finding dut the 
truth he should not recover. The point of distinction made by Denning, L.J., in 
Candler’s case! 1s on this basis. 


It seems that while the test laid down by Lord Denning is too narrow one cannot 
escape the apprehension that the objective test laid down here might include cases 
which should be excluded though liability should not be confined to professional 
people. a» 


As a first proposition the statement of Mr. Foster for the respondents is accep- 
table z.¢., there is no general duty not to make careless statements ? A person 
should not be liable for negligence 1n respect of general information given by him 
with no particular information in mind e.g., a marine hydragrapher who fails to 
show a submerged rock on his map or an author who makes a careless statement 
in his published work. 


Secondly, the form of the inquiry and the answer should be considered important, 


Thirdly, the condition imposed by Lord Denning in Candler’s case! seems 
reasonable z e., the duty extends only to those transactions for which the statement 
was required.? 


As for the rest the words of Lord Pearce must suffice i.e., ** How wide the duty 
of a care in negligence 1s to be laid depends ultimately upon the Court's assessment 
of the demands of society for protection from carelessness of others ”. 


As a side effect of the principle in this case it seems that for damages for care- 
less statements ın company prospectuses, statutory provisions alone need not be 
relied upon. 


What Lord Pearce said here seems to be in agreement with what Lord Denning 
said in Candler’s case? 1.e., the duty is imposed only on certain professional people. 4 


In the field of negligence the undesirable barrier between contract and tort 

ehas melted. This concerns the doctrine of consideration: “A promise given without 
consideration to perform a service cannot be enforced....... .but if the service 

is in fact performed and done negligently, the promisee can recover in an action in 

tort"5, (One is tempted to recall the High Trees Case) 6 The side wind about 

which Lord Denning spoke 1n Combe v. Combe? seems to be getting stronger). Indeed 

Lord Devlin pointed out that the distinction made in the law relating to innocent 
misrepresentation between contract and tort was due to the doctrine of considera- 

tion. 





L R. (1951) 2 K.B. 164. 

Per Lord Devlin at page 134. e 

At page 182-3. f e 
Lord Pearce at page 155 and Denning, L. J., at page 179. 

Per Lord Devlin at page 143. 

Gentral London Trust Ltd. v. High Trees House Ltd , L.R. (1947) K.B. 130. 

L.R. (1951) 2 K.B. 215 (C.A.). 

At page 143. : 
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The distinction here made by some of the Law Lords bétween liability for acts 
and liability for words 1s artificial and untenable? Surely what needs recognition 
is the fact of injury and not by what ıt has been caused If the injury has been 
caused under circumstances when there was a duty of care it ought to be remediable 
and the remedy cannot depend upon the question whether the injury was caused 
by acts or words. AW was pointed out by Lord Devlin this distinction, 1s drawn 
because many times advice or information 1s given on the basis of acts or omissions? 
It was admitted that although Donague v Stevenson? and George v. Skwington* concern- 
ed injury due to things and acts the decisions were not confined to them? THe 
distinction goes to matters of proof not of principles. And so one finds that as 
the categories of negligence are never classed the principle of Donague v. Stevenson? 
us being slowly worked out. 


The position of bankers needs to be noted here. ‘The principle accepted here is 
i if in a sphere in which a person 1s so placed that others could reasonably 
rely upon his jidgment or his skill or upon his ability to make a careful inquiry a 
person takes upon himself to give information or advice or allows his information 
or advice to be passed on to, another person who as he knows or should know, 
will place reliance upon it, then a duty of care will arise’’’. Looking to the 
c™cumstances of this case ıt would seem that a duty of care arises But both Lord 
Morris and Lord Hodson say that a banker when giving a common reference has 
only a duty of honesty$. Now what does that mean? It simply means that the banker 
must not tell a le. As for the duty of care both their Lordships adopted the words 
of Pearson, L J , 1n the Court of Appeal The banker is notexpected to “‘ expend 
time and trouble in searching records, studying documents, weighing and comparing 
the favourable and unfavourable features and producing a well-balanced and well- 
worded report" ‘This would only mean that when an usual reference 1s made the 
banker must only give an answer strictly according to what he knows and by having 
a quick glance at one or two relevant files in his possession ‘There is of course the 
further difficulty for the banker to reconcile his duty to his customer with his desire 
to give a balanced relpy? The only way in which that problem can be solved, 
1t seems, would be that the customer when giving permission to the banker must be 
deemed to have released him from his duty of non-disclosure (Quaere: whether 
the facts within the banker’s knowledge can be disclosed? Semble...... not). 
For his safety the banker had better be careful—only to state his opinion strictly 
necessary under the circumstances never to go into facts, 


ce 
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SRI M. NATESAN APPOINTED JUDGE OF THEAMADRAS 
HIGH COURT. 


> We welcome the appointment ofSri M Natesan, a sentor member of the 
Madras Bar, as a permanent Judge of the Madras High Court It was almost 
taken for granted that he would be elevated soon to the Bench and his 
name was mentioned among the prospective appointments even on earfher 
occasions Sri M. Natesan represents the traditional class of lawyers who have 
* devilled * in the chambers of the senior lawyer and has built up hisepractice on a 
steady and sure foundation. The decades of his practice at the Bar have witnessed 
the changing face of the type of htigation—from the old property law, personal law 
and commercial causes to the Taxation and Constitutional cases typical of the post- 
Independence years. It could be truly said that Srı M. Natesan’s practice at thé 
Bar has assimilated the best 1n both these classes, and his experience at the Bar will 
stand him in good stead 1n his present role of a Judge. 


Born in 1908 in an orthodox family hailing from the North Arcot District of 
the Madras State, Sri Natesan started his life at the Bar under Sri V. Ramaswami 
Iyer, a leading Advocate of those days. By dint of his steady, hard and devoted 
work he built up over the years an extensive practice for himself on the Appel- 
jate Side and has been having work from almost all the districts of the State. Soft 
in speech and quiet in demeanour, his advocacy was unostentatious but always clear, 
dignified and to the point. He has an amuable disposition and a sincerity of 
friendship that has endeared him to the members of the Bar. He has spared his 
time to serve the Advocates’ Association and the State Bar Council. We offer 
our sincere felicitations to His Lordship on this occasion. 


Hus Lordship was sworn in on the 17th of April, 1964, at the residence of the 
Hon’ble Chief Justice, and took his seat on the Bench on the same day. Sri V.K. 
Thiruvenkatachari, the Advocate-General, welcoming the new Judge on behalf of 
the members of the Bai, assured him of their co-operation and wished him a 
suctessful tenure of office. His Lordship thanked the Advocate-General for the 
sentiments expressed by him and hoped that he would receive a favourable 
verdict on his work as a Judge when he laid down his office. 


t - 
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A notevon section 526 (8), Criminal Procedure Code : 
By 
P N. SUBRAHMANYAN. - 


Section 526 (8), Criminal Procedure Code, reads thus: “Ifin any inquiry under 
Chapter VIII or Chapter XVIII or in any trial, any party interested intimates to 
the Court, at any stage before the defence closes its case, that he intends to make an 
application under this section, or under section 528, the Court, shall, upon his exe- 
cuting, 1f so réquired a bond without sureties of an amount not exceeding two 
hundred rupees, that he will make such application within a reasonable time to be 
fixed by the Court, adjourn the case for such a period as will afford suffcient time 
for the application to be made, and an order to be obtained thereon ; provided 
that nothing herein contained shall require the Courtto adjourn the case upon a 
second or subsequent intimation from thesame party, if the application is intended 
to be made to the same Court to which the party has been given an opportunity of 
making such an application etc." 


This section discriminates in favour of inquiries under Chapter VIII and 
Chapter XVIII and eliminates from its scope inquiries under Chapter XII and 
inquiries 1n warrant cases till the charge is framed. It of course embraces Chapters 
XX and XXII regarding trial of summons cases and summary trials. But, in a 
warrant case at the inquiry stage before charge is framed, a petition under this section 
does not lie. “Trial” begins only when a charge is framed and till then, it is 
only an inquiry. In summons cases and summary trials, trial begins right from the 
start, and when an accused is discharged it operates as an acquittal. Discharge 
is only before charge, acquittal is only after charge. 


'To make the section perfect and embrace all inquiries under the Code of Cri- 
minal Procedure, it is desirable that the section is amended as follows : 


* If in any inquiry, or ın any trial under this Code, any party interested inti- 
mates to the Court, at any stage before the defence closes its case,.. re 

This would make the section uniformly applicable and would avoid any 
discrimination in favour of some inquiries. ° 
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NOTES OF RECENT CASES. 


[SUPREME Counr.] 


P.B. Gajendragadkar, KN Wanchoo Western India Match Co , Ltd. v, 
[and KC Das Gupta, 77. Their Workmen. 
3rd May, 1963. C.As. Nos 300-301 of 1963. 


Industrial dispute— Production bonus—If to be extended to sales office staff —Meanng. 


The management’s contention that the Tribunal has erred in thinking that the 
inspectors, salesmen and retail salesmen are workmen must therefore be rejected. 


It is equally trite that just as a man who makes an article, be it bricks or steel, 
er boxes or some thing else by using different materials in such a way as to make 
them more suitable to satisfy people's wants ıs engaged in productive labour, so 
also is the person or persons who help in the ultimate achievement of satisfaction of 
those wants by bringing them to the consumer's reach. Therefore, it would be 
unreasonable to say that though those who make the matches are “* producing ”’, 
but those who sell them are not. 


Again, as in most questions which come before the Courts, it is the substance 
which matters and not the form ; and every fact and circumstance relevant to the 
ascertainment of the substance deserve careful. attention. 


On an analysis of the materials on the record we are clearly of opinion that the 
correct principles have been applied in a fair and reasonable manner and the con- 
clusion reached cannot be challenged before us. 


e We confirm the Tribunal’s decision that the production bonus scheme should 
be extended to the sales office staff and remand the case to the Tribunal for deci- 
sion after taking note of all relevant facts whether the production bonus scheme in 
force in the factory and the factory staff should be extended to the sales office staff 
with or without modification. 


G B. Pa, Advocate and F. B Dadachany, O. C. Mathur and Ravinder Narain 
Advocates of M/s FJ. B. Dadachann & Co., for Appellant (In C.A. No. 300 of 1963) 
and the Respondent (In GA.No. 301 of 1963). 


C.B. Agarwala, Senior Advocate (C. P. Lal and G. C. Mathur, Advocates, with 
him), for Respondents (In C.A. No. 300 of 1963) and Appellant (In C.A. No. 301 
of 1963). T e 


G.R. Order accordingly. 


* e 
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[SUPREME Counr.] 
BP Sinha, CJ, 5. K. Das, Murarka Radhey Shyam Ram Kumar v. 
Raghubar Dayal, N Rajagopala Ayyangar Roop Singh Tathore. 
and F R Mudholkar, Ff. C As.Nos. 30-31 of 1963 


7th May, 1963 
Representation of People Act (XLIII of 1951), sections 79, 81,82, 83, 95, 96, 87, 88, 
89, 90, 100 and 117—4Às amended by Act XI of 19601— Verification of pleadings in the 
manner lad down in the Code of Civil Procedure (V of 1908) : 


Therefore we do not think that the decision ın Jagan Nath v Jaswant Singh, 
(1954) SG J 257. (1954) 1 MLJ 480. (1954) S CR. 892, 1s determinative of 
the problem before us. We need not however pursue this question any further, 
because we have held that 1n the present cases there was no contravention of the 
provisions of section 82 of the Representation of the People Act. 


It seems clear to us that reading the relevant sections in Part VI of the Act, it 
is impossible to accept the contention that a defect 1n verification which 1s to be 
made in the manner laid down in the Code of Civil Procedure, 1908, for the verifi- 
cation of pleadings as required by clause (c) of sub-section (1) of section 83 1s fatal 
to* the maintainability of the petition. 

We are of the view that the word “‘ copy " in sub-section (3) of section 81 
does not mean an absolutely exact copy, but means that the copy shall be so true 
that nobody can by any possibility misunderstand ıt (See Stroud’s Judicial Dictionary 
third edition, volume 4, page 3098) In this view of the matter 1t 1s unnecessary to 
go into the further question whether any part of sub-section (3) of section 81 1s 
merely directory. Several English decisions were cited at the Bar. 


We agree with the view expressed by the Election Tribunal and we do not 
think that the defect 1n the verification due to inexperience of the Oaths Commus- 
sioner is such a fatal defect as to require the dismissal of the election petition 


MC Setaload and GS Pathak, Senior Advocates, (N P. Nathwanz, H F Thacke, 
and GC. Mathur, Advocates, with them), for Appellant (In C.A No. 30 of 1963), 

G.S Pathak, Senior Advocate, (N.P Nathwant, H J Thacker and G.C. Mathur, 
Advocates, with him), for Appellant (In C A. No. 31 of 1963). 

SQ Agarwala, RK Garg, D.P. Singh and M K Ramamuri, Advocates of M/s. 
Ramamurthn & Go., for Respondent No. 2 (In C A.No. 30 of 1963). 

RK Garg, Advocate of M/s. Ramamurth & Co., for Respondent No. 2 (In 
C A No 31 of 1963). 4 

VK Krshna Menon, Senior Advocate, ( Janardan Sharma, Advocate, with him), 


for Intervener. : -e 
G.R. ————— Appeals dismissed. 
[SUPREME Court ] ° 

P.B. Gajendragadkar, K N. Wanchoo Ananda Bazar Patrika (P ) Ltd. v. 

and K C Das Gupta, JJ- Their Employees. 
“th May, 1963. C.A. No. 633 of 1962, 


Industrial Dispute—Plea of mala fide 1n discharging an employee. 


The position, thus, 1s that the conclusion of the Labour Court that the enquiry 
was not fair and that the appellant has acted mala fide in discharging Mr. Sarkar 
cannot be sustained We have repeatedly pointed out that though industrial 
adjudication can and must protect 1ndustrial employees from victimisation, a finding 
as tg mala fide or victimisation should be drawn only where evidence has been let to 
justify it , such a finding should not be made either in a casual manner or light- 
heartedly. In our opinion, no material was produced before the Labour Court in 
the present proceedings to justify 1ts finding either that the enquiry was unfair, or 
that the conduct of the appellant in discharging Mr. Sarkar was mala fide. 
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A V. Viswanatha Sastr1, Senior Advocate (K. Baldev Metha Advocate, with him), 
for Appellant 

N.C Chatterjee, Senior Advocate (M K Ramamurthi, R. K Garg, S C Agarwala 
and D P. Singh, Advocates of M/s. Ramamurtht © Co., with him), for Respondents. 


GR.. ————— a Appeal allowed. 
[SUPREME COURT ] 

K. Subba Rao, Raghubar Dayal and Union of India v. 

FR Mudholkar, FF | Sr: Ladulal Jain. 

7th May, 1963 C A No 717 of 1962. 


Railways Act (IX of 1890), section 777—Schons 20 and 80, Cu Procedure Code 
(V of 1908)—Articles 19 and 298 of the Constitution —Meamngs of * Public Service ° and 
* Profit element.’ 

Distinguishing the case of Satya Narain v District Engineer, P. WD,AIR 1962 
S C 116r, the Court held "this case simply held that commercial activity carried on 
with profit motive cannot be held to be ‘ public service’ It does not hold that 
such activity carried on by Government will not be ‘ business ° if conducted without 
profit motive. = 

We are of opinion that ‘ profit element ° 1s not a necessary ingredient of carrying 
on business, though usually business 1s carried on for profit It 1s to be presumed 
that the Railways are run on a profit, though 1t may be that occasionally they are 
run ata loss. 


The case reported as Director of Rationing and Distribution v The Corporation of 
Calcutta and others, (1961) 1 SCJ 406 (1961) 1 MLJ. (SC) 88 (1961) 1 An. 
WR (SC) 88 (1961) ML J, (Crl) 225° (1961) 1 SGR. 158, relied on, for 
the appellants ıs really of no help to them. 

, In view of what we have said above, we hold that the Union of India carries on 
the business of running railways and can be sued 1n the Court of the Subordinate 
Judge of Gauhati within whose territorial Jurisdiction the head-quarters of one of 
ee run by the Union 1s situated. We accordingly dismiss the appea 

with costs, 


D R. Prem, Senior Advocate (P D. Menon, Advocate for R N. Sachthey, Advocate, 
with him), for Appellants. 


G R. ———— Appeal disnussed. 
[SUPREME Court ] 

P B Gajendragadkar, K N Wanchoo Sur Enamel and Stamping 

and KC Das Gupta, Ff. Works, Ltd v The Workmen. 

7th May, 1963 C.A No. 681 of 1962. 


* Industrial Disputes Act (XIV of 1947), sections 15-F, 25-F and 25-B—* Continuous 
Service’? as defined in section 2 (eee). 


On the plain terms of the section only a workman who has been in continuous 
service for not less than one year under an employer ıs entitled to 1ts benefit “ Gon- 
tinuous service " 1s defined in section 2 (eee) as meaning uninterrupted service, and 
includes service which may be interrupted merely on account of sickness or autho- 
rised leave or an accident or a strike which is not illegal or a lock-out or a cessation 
of work which 1s not due to any fault on the part of the workman. What is meant 
by “one year of continuous service " has been defined ın section 25-B Under 
this section a workman who during a period of twelve calendar months has actually 
worked ın an industry for not less than 240 days shall he deemed to have completed 
one year of completed service 1n the industry. s 


. \ 
Where, as in the present case, the workmen have not at all been employed'for a 
period of 12 calendar months 1t becomes unnecessary to examine whether the actual 
days of work numbered 240 days or more, For, im any case, the requirements 
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of section 25-B would not be satisfied by the mere fact of the number of working 
days being not less than 240 days. 


The appeal 1s therefore dismissed in respect of Manik Chandra Das, but allowed 
in respect of Nagen Bora and Monoharan. 


PK Sen Gupta asd D N. Mukherjee, Advocates, for Appellant 
Janardan Sharma, Advocate, for Respondents. 


G.R. ————— Appeal allowed parily. 
[SUPREME Court ] 

S K. Das, K Subba Rao, Raghubar Dayal, Valpbhal Mulybhai Soney v. 

e N Rajagopala Ayyangar and The State of Bombay. 

J R Mudholkar, FF C As Nos. 122 and 123 of 1963. 


8th May, 1963. 


Land Acquistion Act ( I of 18 4), sections 4, 5, and 6— Road Transport Corpora 
e hon Act, (1948)—Bombay State 9 Road Transport Act LXI V of 1950—Meamng of 
‘Local Authority "—General Clauses Act, 1897. 


In our view the acquisition 1mpugned in this case having been made for the 
béhefit of a Corporation, though for a public purpose, 1s bad because no part of 
the compensation 1s to come out of public revenues and the provisions of Part VII 
of the Land Acquisition Act have not been complied with We, therefore, allow 
the appeals and decree the suits of the appellants with costs ın all the Courts. 


J.C Bhatt, Advocate and V.J. Merchant, Advocate of M/s. Gagrat & Co., for 
Appellants, (In both appeals). 


CK Daphtary, Attorney-General for India and NS Bindra, Senior Advocate, 
(R.H. Dhebar, Advocate with them), for Respondents Nos. 1 and 3 (In both the 
appeals). 


GR. — Appeals allowed 
[SUPREME Court ] 

K. Subba Rao, Raghubar Dayal and Nagraj v. 

J R. Mudholkar, FF. The State of Mysore. 

8th May, 1963. Cr. A. No. 172 of 1962. 


Criminal Procedure Code (V of 1898), sections 132 and 197—Sanction of Government— 
Mysore Police Act, 1908. 


It follows that the Inspector-General of Police can dismiss a Sub-Inspector 
who is a police officer below the grade of Assistant Superintendent. No sanction, 
therefore, of the State Government for the prosecution of the appellant was necgs- 
sary even if he had committed the offence alleged while acting or purporting to 
act in the discharge of his official duty. 


It 1s well settled that the jurisdiction of the Court to proceed with the com- 
plaint emanates from the allegations made in the complaint and not from what 1s 
alleged by the accused or what 1s finally established 1n the case as a result of the 
evidence recorded. 


It follows, therefore, that the contention that a police officer cannot be prose- 
cuted without the sanction from the State Government for an offence which he 
alleges to have taken place during the course of his performing the duties under 
Chapter IX of the Code cannot be accepted His mere allegation will not suffice 

e for the purpose and will not force the Court to throw away the complaint of which 
it had properly taken cognizance on the basis of the allegations in the complaint. 


eThe High Court has said that when the Sessions Judge be satisfied that the 
facts proved bring the case within the mischief of section 132 of the Code then he 1s 
at liberty to reject the complaint holding that it 1s barred by that section. We 
consider this to be the right order to be passed in those circumstances. It 1s not 
essential that the Court must pass a formal order discharging or acquitting the 
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accused. In fact no such order can be passed. If section 132 applies, the com- 
plaint could not have been instituted without the sanction of the Government and 
the proceedings on a complaint so instituted would be void, the Court having no 
jurisdiction to take those proceedings. When the proceedings be void, the Court 
1s not competent to pass any order except an order that the proceedings be dropped 
and the complaint ıs rejected ° 


R. Gopalakrishnan, Advocate, for Appellant. 
B R L. Iyengar and PD Menon, Advocates, for Respondent. 


G.R. ————— Appeal dismissed. 
[SUPREME Court ] : 

P B. Gajendragadkar, K N. Wanchoo The Associated Cement 

and K C Das Gupta, FF. - Companies, Ltd v The Workmen 

8ih May, 1963 C A. No 636 of 1962 


Industrial Disputes Act (XIV of 1947) —Dismissal—Domestw enquiry 


As we have repeatedly emphasised, domestic enquiries must be conducted 
honestly and bona fide with a view to determine whether the charge framed against 
a particular employee 1s proved or not and so, care must be taken to see that these 
enquiries do not become empty formalities. If an officer clams that he had hım- 
self seen the misconduct alleged against an employee, 1n fairness steps should be 
taken to see that the task of holding an enquiry 1s assigned to some other officer. 
How the knowledge claimed by the enquiry officer can vitiate the entire proceed- 
ings of the enquiry ıs illustrated by the present enquiry itself 


That 1s why we think it is desirable that the conduct of domestic enquiries 
should be left to such officers of the employer who are not hkely to import their 
personal knowledge 1nto the proceedings which they are holding as enquiry officers. 


* "The result is, the award is set aside ın respect of the three workmen, Mehnga 
Ram, Janak Raj and Daulat Singh in terms of compromise arrived at between the 
parties before the Court, and the award made in respect of Malak Ram and Vishwa 
Nath 1s confirmed There would be no order as to costs. 


R F Kolah, Advocate and 7 B Dadachann, O C Mathur and Ravinder Narain, 
Advocates of M/s J B Dadachann © Co, for Appellant. 


-" K T Sule, Anand, Swaroop and Janardan Sharma, Advocates, for Respondent 
O. I. 


G R. ————— Order accordingly. 
° [SUPREME Court ] 
PB Gajendragadkar, KN Wanchoo ~ JK Cotton, Spinning & Weaving 
and K C Das Gupta, FF Mills Co, Lid v Badri Mah. 
oth May, 1963 G. As. Nos 480 & 481 of 1962 


UP Industrial Disputes Act (XXVIII of 1947—Industrial Disputes Act (XIV of 
194.7)—Definetion of Workmen. 


We are not prepared to hold that the relation of the work carried on by the 
Malis 1n the present case can be characterised as remote, indirect or far-fetched. 
That 1s why we think that the Labour Appellate Tribunal was right in coming to 
the conclusion that Malis are workmen under the Act 


In dealing with industrial dispute we are reluctant to interfere with the well 
established and consistent course of decisions pronounce! by the Labour Appellate 
Court unless, of course, 1t 1s shown that the said decisions are plainly erroneous. 


_ We must accordingly hold that the Labour Appellate Tribunal was in error 
in accepting the very narrow construction of the expression “‘ industrial employees" 
used in the Government Order. Š 
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GS Pathak, Senior Advocate (G.C Mathur, Advocate with him), for Appellant 
(In both the Appeals). 

KS Hajela, Senior Advocate (C P. Lal, Advocate with him), for Respondent 
No. 2 (In CA No 480 of 1962) 

F P. Goyal, Advacate, for Respondents Nos. 3 to 12 (In C.A. No. 480 of 1962) 
and the Respondents (In C A. No 481 of 1962). 


GR — Appeals dismissed. 

[SUPREME Court ] 
P.B. Gajendragadkar, KN Wanchoo The State of AP v: 
* and KC Das Gupta, FF N. Venugopal. 
oth May, 1963. Cr A No. 142 of 1961. 


Penal Code (XIV of 1860), sections 348, 341 and 201 read with section 109, 343, 302 
read with 34— Madras District Police Act, 1859, section 53 

In our opinion, the High Court ıs clearly wrong in thinking that the prosecution 
was barred by section 53 of the Police Act, that section provides 1n the first place 
for a period of limitation for certain actions and prosecutions and makes certain 
Other provisions in respect of civil actions with which we are not concerned 
' In our opinion, it cannot possibly be said that the acts complained of in the 
present case were done or intended to be done under any provision of the Police 
Act or the Code of Criminal Procedure or any other law conferring powers on the 
police Section 53 of the Police Act had therefore no application to this case. 

There can be no doubt that quite apart from the fact that the Government 
may and often should issue instructions to its officers, including police officers, 
such instructions have not however the authority oflaw. We are not satisfied there- 
fore that the Standing Order No. 145 had the force of law 

We are further of opinion that 1n any case, the requirement of this order was 
merely directory and not mandatory. Non-compliance with the provisions .of 
this order therefore does not make the investigation of the case illegal. 

We have therefore no hesitation in rejecting the contention raised on behalf 
of the respondent that the trial was bad in law because investigation was completed 
by an Inspector of Police Munnalal’s case, Cuminal Appeals Nos. 102 to 104 of 
1961 decided on 17th April, 1963. followed. 


Accordingly, we convict the respondents under section 330 of the Indian Penal 
Code and we sentence each of them to five years’ rigorous 1mprisonment. 
The appeal is thus allowed 1n part and 1s dismissed as regards the acquittal of 
the respondents on other charges. The accused to surrender to their bail 
ASR Chan, Senior Advocate (K R. Chaudhuri and P.D. Menon, Advoeate 


with him), for Appellant. 





NN Keswam, Advocate (ameus curiae); for Respondents. 2 
G R. — Appeal allowed in part: 
[SUPREME COURT ] 
K Subba Rao, Raghubar Dayal and Sr Athmanathaswamı Devasthanam v. 
J R Mudholkar, JF. K. Gopalaswamı Ayyangar. 
gih May, 1963. CA No. 70 of 1961. 


Madras Estates Land Act (I of 1908), section 315)—Ryot—Who ts. 

We are therefore of the opinion that the Courts below have nghtly held the 
land in suit to be cultivable land à 

There 1s ample materig] on the record to show that the respondent was hable to 
pa? rent for the land given to him for cultivation Exhibit A-3 1s the order of the 
Pandarasannidhi for granting patta to the respondent of the land belonging to 
Avadiyarkoil Temple. The very first term mentioned ın this order 1s that the appli- 
cant, 1.2 , the respondent, must pay cash rent at such rates as may be determined by 
the Pandarasannidhi. . 


e . 1 

We therefore do not see any force in the contention that the respondent is not a 
ryot as defined in the Act. 

The last point urged ıs that when the Civil Court had not jurisdiction over 
the suit, the High Court could not have dealt with the cross-objection filed by the 
appellant with respect to the adjustment of certain amount paid by the respondent. 
This contention is correct. When the Court had no jurisdiction over the subject- 
matter of tlie suit 1t cannot decide any question on merits. It can simply decide 
on the question of jurisdiction and coming to the conclusion that it had no Juris- 
dietion over the matter had to return the plaint. 

We therefore dismiss the appeal except in so far as ıt relates to the order of 
the High Court on the cross-objection filed by the appellant. We set aside the 
order dismissing the cross-objection. We order the appellants to pay the costs 
of the respondent throughout 

K. N. Rajagopal Sastri, Senior Advocate, (M.S K Sastriand M S Narasimhan, 
Advocates with him), for Appellant ° 

AV. Vaswanatha Sastri, Senior Advocate (T.V R. Tatachari, Advocate with 
him), for Respondent. 


GR ———— Appeal dismissed in the main. 
[SUPREME Court ] j 
P.B. Gajendragadkar, K.N. Wanchoo The Bombay Gas Co , Ltd. v 
and K.C. Das Gupta, jj. Gopal Bhiva. 

9th May, 1963. C. As. Nos 333-348 of 1962. 


Industrial Disputes Act (XIV of 1947), section 33-C (2)—Artecle 181, Limitation 
Act (IX of 1908)—Section 48, Civil Procedure Code (V of 1908) 

It is well settled that Article 181, Limitation Act, applies only to applications 
which are made under the Code of Civil Procedure, and so, 1ts extension to 
applications made under section 33-C (2) of the Industrial Disputes Act would not 
be justified As early as 1883, the Bombay High Court had held in Ba: Manekba 
v *Manekp Kavas, (1883) 7 Bom 213, that Article 181 only relates to applications 
under the Code of Civil Procedure in which case no period of limitation has been 
prescribed for the application, and the consensus of judicial opinion on this point 
had been noticed by the Privy Council ın Hansra? Guptav Official Liquidators, Dehra 
Dun, Mussoorie Electric Tramway Company, Lid, LR 60 IA. 13 (20) 64 M.L J. 403. 
An attempt was no doubt made 1n the case of Sha Mulchand & Co Lid. v Jawahar 
Mulls, Lid, (1953) S QJ 68° (1953) SCR. 351 at 371 tosuggest that the amend- 
ment of Articles 158 and 178 «so facto altered the meaning which had been attached 
to the words in Article 181 by judicial decisions, but this attempt failed, because 
this Court held *' that the long catena of decisions under Article 181 may well be 
said to have, as ıt were, added the words “ under the Code " 1n the first column of 
that'Article? Therefore, it ıs not possible to accede to the argument that the 
limitation prescribed by Article 181 can be invoked ın dealing with applications 
ugder section 33-G (2) of the Industrial Disputes Act 

R.J. Kolah Advocate and 7 B Dadachann, O.C. Mathur and Ravinder Naran, 
Advocates of*7 B Dadachann & Co, for Appellant. 


S V. Gupte, Additional Solicitor-General of India (K.T. Sule, M C Bhandare, 
M. Rajagopalan, and K.R. Choudhury, Advocates with him), for Respondents. 


GR. —— Appeals | disunssed. 
[SUPREME Court, ] 

K. Subba Rao, Raghubar Dayal, and Nihal Singh v. 

F R. Mudholkar, FF. . The State of Punjab. 

10th May, 1963 Cr A No. 53 of 1962. 


Constitution of India (1950), Article 136—Penal Code (XLV of 1860)—Sections «48 
and 302, 149— Appeal against acquittal. 

Article 136 of the Constitution is couched in the widest phraseology. This 
Court's jurisdiction is limited only by its discretion. It can therefore, in its dis- 
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cretion entertain an appeal and exercise all the powers of an appellate Court in 
respect of judgments, decrees, determinations, sentencesor orders mentioned therein. 
It means that this Court has undoubtedly jurisdiction to interfere even with findings 
of fact arrived at by the High Court ın an appeal setting aside those of a Subordinate 
Court acquitting the accused. But this wide jurisdiction has to be regulated by 
the practice of this Gourt. The fact that the appellate Court 1n setting aside the 
order of acquittal has not followed the principles laid down by this Court 1n Sanwat 
Singh v. State of Rajasthan, (1961) 2 S CQ J. 179° (1961) ML J (Crl) 472. (1961) 
3 SCR. 120, 129, may certainly be a ground for this Court interfering with the 
judgment of the High Court. But if the High Court, having followed the afore- 
said principles, has considered the evidence and given ffindings of fact thereon, we 
think the same practice obtaining in thisiCourt in regard to findings of fact 1n appeals 
cider Article 136 of the Constitution may conveniently be adopted. 


We have been taken through the judgment of the High Court. We are satis- 
fied that the High Court has borne in mind the principles laid down by this Court 
in Sanwat Singh’s case and has considered the entire evidence carefully and arrived 
at the finding of fact as 1t did. We do not see any exceptional circumstances to 
depart from the usual practice and review the evidence over again. 

e _ tus, therefore, obvious that all the accused were armed with deadly weapons 
and that as soon as Tara Singh came they rushed at him and when the deceased 
came to rescue him they conjointly used those weapons and gave them serious in- 
juries which ended in their immediate death. In the circumstances the object to 
kill the deceased was writ large on the evidence. "There is no force ın this argument. 

A, Ranganadham Chetty, Senior Advocate (K L Arora, Advocate, with him), 
for Appellants. 

B K. Khanna and P.D. Menon, Advocates, for Respondents. 


G.R. —— Appeal dismissed, 
[SUPREME CourT ] 

K Subba Rao, Raghubar Dayal and General Manager, B E S.T. Undertaking, 

JR Mudholkar, F}. Bombay v. Mrs Agnes. 

1oth May, 1963. CA No 133 of 1961. 


Workmen’s Compensation Act (VIII of 1923), section 3 (1)—Standing Rules of the 
Bombay Mumcipahtws—B E S T Undertaking 


By majority.—It is manifest from the aforesaid rules that the timings are of 
paramount importance in the day's work of bus driver. If he misses his car he will 
be punished. If he ıs late by more than one hour he will be marked absent for 
the day; and if he 1s absent for 3 days in a month, he will be taken out of the per- 
manent list Presumably to enable him to keep up punctuality and to discharge 
his onerous obligations, he 1s given the facility ın his capacity as a driver to travel 
in any bus belonging to the Undertaking. Therefore, the right to travel in the 
bus in order to discharge his duties punctually and efficiently 1s a condition of his 
service. a 


Can ıt be said that the said facility ıs not one given in the course of employ- 
ment? It can even be said that it is the duty of the employees 1n the interest of 
the service to utilize the said bus both for coming to the depot and going back to 
their homes. If that be so what difference would it make if the employer, instead 
of providing a separate bus, throws open his entire fleet of buses for giving the 
employees the said facility? They are given that facility not as members of the 
public but as employees; not as a grace but as of right because efficiency of the 
service demands it. We could, therefore, hold that when a driver when going 
home from the depot or coming to the depot uses the bus, any accident that happens 
to him is an accident in the course of his employment. 


* GS. Pathak Senior Advocate (S.N. Andley and Rameshwar Nath, Advocates of 
Mis. Rajinder Narain & Co. with him), for Appellant. 


R. Ganapathy Iyer, Advocate (amwus curiae), for Respondent. 
G.R. , Appeal dismissed. 
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[Supreme CourrT.] 
K. Subba Rao, Raghubar Dayal and The Union of India v. 
J. R. Mudholkar, F}. Maddala Thathiah. 
gth May, 1963. G.A. No. 53 of 1961. 


Contract—Construction of the terms of contract between the parties. 


We are therefore of the view that the condition mentioned in the note to para, 
2,0f the tender or ın the letter dated 16th February, 1948, refers to a right in the 
appellant to cancel the agreement for such supply of jaggery about which no formal 
order had been placed by the Deputy General Manager with the respondent and 
does not apply to such supplies of jaggery about which a formal order had been 
placed specifying definite amount of jaggery to be supplied and the definite*date 
or definite short period for 1ts actual delivery. Once the order ıs placed for such 
supply on such dates, that order amounts to a binding contract making 1t incum- 
bent on the respondent to supply jaggery 1n accordance with the tefms of the order 
and also making 1t incumbent on the Deputy General Manager to accept the jaggery 
delivered 1n pursuance of that order. 


H N. Sanyal, Additional Solicitor-General of India and K L. Gosain, Senior 
Advocate (P. D. Menon, Advocate, with them), for Appellant. x 


A. V. Viswanatha Sastri, Senior Advocate (M S K Sastri, Advocate, with him); 
for Respondent. 


G.R. ———— ‘Appeal dismissed. 
[SUPREME Counr.] - 7 
P. B. Gajendragadkar and The State of Maharashtra v. 
` K. N. Wanchoo, FF. Jagatsıng Charansing Arora. 
13th August, 1963. Cr.A. No. 183 of 1961. 


Road Transport Corporation Act (LXIV of 1950), section 43—Penal Gode (XLV of 
8960), sections 21 and 161—Meaning of Public Servant. 

The High Court therefore was not right in applying the ratio 1n' The State of 
Ajmer v. Shwpnlal, (1959) S.C J. gtr : (1959) ML J. (Crl) 589: (1959) Supp 2 
SCR. 739, to the facts of this case, for 1t was not necessary on the facts of this 
case to indicate who was the other public servant with whom service would be 
rendered. It was enough if it was shown that money was paid to a public servant 
in a particular department by which an order would be made and if it was taken 
for doing any official act in that department. The reason therefore that has been 


given by the High Court 1n acquitting Jagatsing and 1n consequence Sheikh Ahmed 
cannot be upheld. 


e. As taking of bribe cannot under any circumstances be shown to amount to 
acting or purporting to act in pursuance of any of the provisions of the Transport 
Act or of any other law, the person taking a bribe cannot be said to be a public 
Servant within the meaning of section 21 of the Indian Penal Code ın view of the 
clear words,of section 43 of the Road Transport Corporation Act The difficulty 
has however now been obviated by the amendment of section 21 by the addition 
of the twelfth clause therein. But as section 81 stood at the relevant time we have 
to take recourse to section 43 of the Transport Act and the words of that section 
make it quite clear that members, officers and servants of corporation can only be 
public servants when they act or purport to act in pursuance of any of the provi- 
sions of the Transport Act or of any other law, and taking of a bribe can never 
amount to acting or purporting to act in pursuance of any of the provisions of the 
Transport Áct or of any other law In these circumstances the trial Court was e 
right ın acquitting Jagatsing on the ground that he was not a public servant. It 
follows therefrom that Sheikh Ahmed must also be acquitted. ° 


H. R. Khanna and R. H. Dhebar, Advocates, for Appellant. 
T. V. R. Tatacharı, Advocate (amicus curiae), for Respondent 'No. 1. 


G.R. —— e Appeal dismissed. 
M-N RG 
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[SueREME Counr.] 
S. K. Das, Acting C F , K. Subba Rao, Guru Gobinda Basu v. 
Raghubar Dayal, N  Rajagopala Ayyangar and Sankari Prasad Ghosal. 
J. R. Mudholkar, FF. ; C.A No. 486 of 1963. 


14th August, 1963. 


Representation of People Act (XLIII of 1951) and Article 102 (1) (a) of the 
Constitution of India. 


The cases we have referred to specifically point out that the circumstance that 
the source from which the remuneration is paid 1s not from public revenue 1s a 
neutral factor—not decisive of the question As we have said earlier whether 
strese will be laid on one factor or the other will depend on the facts of each case. 
However, we have no hesitation in saying that where the several elements, the 
power to appoint, the power to dismiss, the power to control and give directions 
as to the manner 1n which the duties of the office are to be performed, and the power 
to determine the question of remuneration are all present. in a given case, then the 
officer 1n question holds the office under the authority so empowered. 


_ Cases distinguished * (1958) S.C.J. 329 : (1958) 1 M L.J. (S.C) 88 > (1958) 
i'An. W.R. (S.C ) 88: (1958) S.C R. 387 and (1959) S.C J. 167 : (1959) S.C.R. 
1167. 

S. Chaudhuri, Senior Advocate (R. C Deb and S.S. Shukla, Advocates, with 
him), for Appellant. 


Hart Prosonna Mukherjee, K G. Hazra Ghaudhur: and D. N. Mukherjee, Advocates; 
for Respondents Nos 1 and 2. 


— 


G.R. ———— Appeal disinssed. 
[SUPREME Counr.] 

P. B. Gajendragadkar, K. N Wanchoo and M/s. Aluminium Corporation 

K.C. Das Gupta, FJ. of India, Ltd. v. 

14th August, 1963. Their Workmen. 


C.A. Nos. 238 and 818 of 1962. 
Industrial Dispute—Full Bench formula—Rehabilitation charges—Bonus—Basc wage. 


As has been emphasised in more than one case by this Court, the correctness 
of the figures as shown in the balance-sheet itself are to be established by proper 
evidence in Court by those responsible for preparing the balance-sheet or other 
competent witnesses. (1960) SCJ. 696: (1960) 2 S.C R. 906 and (1960) S.C... 
748 . (1960) 2 S GR. 841. This was recently emphasised again in Bengal Kagazkal 
Mazdoor Umon v The Titigarh Paper Mulls Co , Lid., Civil Appeal Nos. 550 and 551 
of 1962 decided on 11th April, 1963. 


The Industrial Tribunal is not concerned with what is paid by the Company 
to its officers. It 1s concerned only with the workmen’s claim of bonus. For 
deciding therefore what part of the available surplus should be paid to the workmen 
as bonus the wage bill of the workmen only has to be considered. It 1s not dis- 
puted that the wage bill (basic wage) of the workmen, excluding the officers, was 
Rs. 50,000. The Tribunal has therefore committed no error in fixing the bonus 
figures on this basis. 


We wish to make it clear that what we have said ın this judgment will not 
stand 1n the way of the employer substantiating a claim for rehabilitation charge 
by proper evidence, in any future dispute on that question. 


eA. V. Viswanatha Sastri, Senior Advocate, (P. B. Maheshwart, Advocate, 
with him), for Appellant. 
Janardhan Sharma, Advocate, for Respondents. 


G.R. 





Appeal dismissed. 
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[SUPREME Courr.] 


P. B. Gajendragadkar, K N. Wanchoo and State Bank of Bikaner v. 
K. C Das Gupta, FF. Balai Chander Sen. 
14th August, 1963. Ci A. No. 516 of 1963 


Industrial Disputes Act (XIV of 1947), section 33 (2) (b)—Approval of the proposed 
action against an employee before the actual action ^ 


All that the Strawboard Manufacturing Co v Govind, (1962) Supp. 3 S G.R. 618* 
A.I.R. 1962 S.C. 1500, lays down ıs that the application can be made after the 
action of which the approval 1s sought has been taken and that when this happen? 
the three conditions 1n the Proviso to section 33 (2) (b) must be shown to be part? 
of the same transaction. But 1f an employer chooses to make an application under 
section 33 (2) (b) for approval of the action he proposes to take and then takes the 
action we find nothing 1n section 33 (2) (b) which would make such an application 
notmaintamable Such an application in our opinion would not be contrary to the 
provisions of section 33 (2) (b) read with the Proviso thereof and would be main- 
tainable. The view of the Labour Court therefore that the application by the 
appellant in the present case was not maintainable must fail 


We are of opinion that the enquiry held in this case was fair and proper and 
in accordance with the principles of natural justice and the respondent had full 
opportunity to defend himself. We are also satisfied that there 1s no question of 
victimisation or unfair labour practice. "Therefore the approval sought for must 
be granted. 


B Sen, Senior Advocate (7. B. Dadachanji, O. C. Mathur and Ravinder Narain, 
Advocates of (M/s. Dadachany © Co, with him), for Appellant. 


Janardan Sharma, Advocate, for Respondent. 


G.R. ———— Appeal allowed. 
[SUPREME CounRT.] 

A. K. Sarkar, M. Hidayatullah and State of U.P. v. Singhara Singh. 

F. C. Shah, FF. Cr. A. No. 31 of 1962. 


16th August, 1963. 


Criminal Procedure Code (V of 1898), section 164—Sections 74, and 80 of the Evidence 
Act (I of 1872)—Admissability of oral evidence of the confession. 


A confession duly recorded under section 164, Criminal Procedure Code would 
no doubt be a public document under section 74 of the Evidence Act which would 
prove itself under section 80 of that Act. 


Now a statement would not have been “duly made” unless the procedure 
for making ıt laid down in section 164 had been followed. What section 533, 
erefore, does is to permit oral evidence to be given to prove that the procedure 
laid down in section 164 had 1n fact been followed when the Court finds that the 
record produced before it does not show that that was so. If the oral evidence 
establishes that the procedure had been followed, then only can the record be admit- 
ted. Therefore, far from showing that the procedure laid down in section 164 
is not intended to be obligatory, section 533 really emphasises that that procedure 
has to be followed. 


We, therefore, think that the decision in Nazir Ahmed v. The King Emperor, 
L.R. 63 LA. 372 : 71 M.L.J. 476, also covers the case in hand and that on the , 
principle there applied, here too oral evidence given by Mr. Dixit of the confession 
made to him must be held inadmissible Cases considered : L.R. 63 LA. 972: 
71 M L.J. 476; LL.R. (1960) 2 All. 488 ; L.R. (1875) 1 Ch. D. 426, 431, (1954) 
S.C. ]. 362 : (1954) S.C.R. 1098 ; (1963) 1 M.L. J. (S.C.) 1 : (1963) 1 An. WR. 
(S Q1) 1; (1962) 2 S.C.J. 655 : (1962) M.L.J. (Crl.) 678; (1962) 1 S.C.R. 662: 
ALR. 1963 All. 508 ; L.R. 77 LA. 65; LR. 73 LA, 1 : (1946) 1 M.L.J. 147 ; LR, 


a 
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76 L.A. 147: (1949) 2 M.L J. 194; LL.R. (1939) All. 377; A.LR. 1960 Mad. 
443; (1956) S.G J. 182 : (1956) 1 M.L J. (S.C.) 100: (1955) 2 S.C.R. 1140. 

C. B. Aggarwala, Senior Advocate (G. C. Mathur and C. P. Lal, Advocates, 
with him), for Appellant. 

Nuruddin Ahmed and V. D. Misra, Advocates, for Respondents. 


G.R. ————— Appeal dismissed. 
[SUPREME Covnr.] " 
K. Subba Rao, Raghubar Dayal and Guramma Bhratar Chanbasappa 
FR. Mudholkar, FF - Deshmukh v. Mallappa Chanbasappa. 
1gth August, 1963. C. As. Nos. 334-335 of 1960. 


* Hindu. Law—Adoption—Existence of child in embryo—If invalidates an adoption— 
Law relating to Shudras—Validity of a gift to daughter. 


The doctrine evolved wholly for a secular purpose would be inappropriate to 
a case of adoption. We should be very reluctant to extend it to adoption, as it 
would lead to many anomalies and in some events defeat the object of the confer- 
ment of the power itself. The scope of the power must be reasonably construed 
so as to enable the donee of the power to discharge his religious duty. We, therefore, 
hold that the existence of a son in embryo does not invalidate an adoption. 


The Hindu law texts conferred a right upon a daughter or a sister, as the 
case may be, to have a share in the family property at the time of partition. That 
right was lost by efflux of tune But 1t became crystallized into a moral obligation. 
The father or his representative can make a valid gift, by way of reasonable provision 
for the maintenance of the daughter, regard being had to the financial and other 
relevant circumstances of the family. By custom or by convenience, such gifts 
are made at the time of marriage but the right of the father or his representative 
to make such a gift is not confined to the marriage occasion. It is a normal obliga- 
tion. and ıt continues to subsist till it 1$. discharged. Marriage is only a customary 
occasion .or such a gift. But the obligation can be discharged at any time, either 
during the hfetrme of the father or thereafter. It 1s not possible to lay down a 
hard and fast rule, prescribing the quantitative limits of such a gift as that would 
depend on the facts of each case and ıt can only be decided by Courts, regard being 
had to the overall picture of the extent of the family estate, the number of daughters 
to be provided for and other paramount charges and other similar circumstances. 
If the father ıs within his rights to make a gift of a reasonable extent of the family 
property for the maintenance of a daughter, it cannot be said that the said gift 
must be made only by one document or only at a single point of time. The validity 
or the ‘reasonableness of a gift does not depend upon the plurality of documents 
but on the power of the father to make a gift and the reasonableness of the gift 
so made. If once the power ıs granted and the reasonableness of the gift is’ fiot 
disputed, the fact that two gift deeds were executed instead of one, cannot make 
the gift anytheless a valid one. e 


Applying the aforesaid principles, we have no doubt that in the present case, 
the gift made by the father was within his right and certainly reasonable. 


A. V. Viswanatha Sastri; Senior Advocate (M. Rajagopalan and K. R. Chaudhuri, 
Advocates, with him), for Appellants Nos. 1 and 3 (In C.A. No. 334. of 1960) and 
Respondents Nos. 1 and 3 (In C.A. No 335 of 1960). 

R. Gopalakrishnan, Advocate, for Appellants Nos. 4, 5 and 13 (In C.A. No. 334 
of 1960) and Respondents Nos. 4, 5 and 13 (In C.A. No. 335 of 1960). 

Naunit Lal, Advocate, for Appellants Nos. 6, 9 to 11 and 12 (In C.A. No. 334 of 
1960) and Respondents Nos. 6, 9 to 11 and 12 (In C A. No. 335 of 1960). 

* N.C. Chatterjee, Senior Advocate (S. Venkatakrishnan and A. G. Ratnaparkhi, 
Advocates, with him), for Respondents (In C A. 334 of 1960) and Appellants 
(In C. A. No. 335 of 1960) 


G.R; 





Appeals dismissed in the mam, 
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[SUPREME Counr.] 
A, K. Sarkar, M. Hidayatullah and Noor Khan 2 
F C. Shah, FF. State of Rajasthan. 
19th August, 1963. Cr. A. No. 9 of 1963. 


Criminal Procedure Code (V of 1898), sections 154, 161, 417, 418, 423—Sections 1778, 
207-A of the Code as amended by Act (XXVI of 1955). 


. These cases I.L.R. (1945) Nag 151, I.L.R (1946) Nag. 126 and L.L.R. (1948) 
Nag. 110, were decided before the Code of Criminal Procedure was amended by 
Act XXVI of 1955, but on the question raised by counsel there is no material differ- 
ence made by the amended provision. After the amendment of the Code 1n 1955, 
it is the duty of the investigating officer in every case where investigation has been 
held under Chapter XIV to supply to the accused copies of the statements of witnesses 
proposed to be examined at the trial. Under the Code before ıt was amended, 
it was for the Court when a request was made in that behalf to "supply to the 
accused statements of each witness when he was called for examination. ‘The effect 
of the breach of the provisions of section 207-A and section 173, Code of Criminal 
Procedure was considered by this Court in Narayan Rao v. State of Andhra Pradesh, 
(1957) S.C.J. 727 . (1957) 2 M.L.J. (S.C) 139° (1957) 2 An. W.R (S.C) 139: 
(1957) M.L.J. (Crl.) 690: A.LR. 1957 S.C. 737, and it was held that failure 
to comply with the provisions of section 173 (4) and section 207-A (3) is merely 
an irregularity which does not affect the validity of the trial. It was observed. 
in dealing with the question whether an omission to comply with the provisions 
of section 173 (4) read with sub-section (3) of section 207-A necessarily renders the 
entire proceeding and the trial null and void :— 


*« We may repeat that the provisions of section 162, Code of Criminal Procedure 
provide a valuable safeguard to the accused and denial thereof may be justified 
only in exceptional circumstances. The provisions relating to the record of the 
statements of the witnesses and the supply of copies to the accused so that they 
may be utilised at the trial for effectively defending himself cannot normally be 
permitted to be whittled down, and where the circumstances are such that the Court 
may reasonably infer that prejudice has resulted to the accused from the failure to 
supply the statements recorded-under section 161 the Court would be justified in 
directing that the conviction be set aside and in a proper case to direct that the 
defect be rectified in such manner as the circumstances may warrant. It 1s only 
where the Court is satisfied, having regard to the manner in which the case has been 
conducted and the attitude adopted by the accused in relation to the defect, that no 
prejudice has resulted to the accused that the Court would, notwithstanding the 
breach of the statutory provisions, be justified in maintaining the conviction. This, 
in eur judgment, is one of those cases in which such a course is warranted." L.R. 74 
LA. 65: LL.R. (1948) Mad 1: (1947) 1 M.L.J. 219, relied upon. 


e Purshottam "Trikamdas, Senior Advocate (C. L. Sareen and R L. Kohl, Advocates, 
with him), for Appellant. 


S. K. Kapur and R.N. Sachthey, Advocates, for Respondent. 


G.R. ———— Appeal dismissed. 
[SUPREME Coumr.] 
P. B. Gajendragadkar, K Subba Rao, State of Mysore v. 
K. N. Wanchoo, N. Rajagopala Ayyangar and K. Manche Gowda. 
F. R. Mudholkar, FF. C.A. No. 387 of 1963. 
2end August, 1963. 


Constitution of India (1950), Article 311—Reasonable opportunity — Test. j 


Under Article 311 (2) of the Constitution, as interpreted by this Court, a 
Government servant must have a reasonable opportunity not only to prove that he 
is not guilty of the charges levelled against him, but also to establish that the punish» 
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ment proposed to be imposed is either not called for or excessive. "The said opportu- 
nity ıs to be a reasonable opportunity and, therefore, it 1s necessary that the Govern- 
Inent servant must be told of the grounds on which it is proposed to take such action; 
e E decision of this Court in the State of Assam v. Bunal Kumar Pandit, A.1.R. 1963 
C. 1612. 


The point is not*whether his explanation would be acceptable, but whether he 
has been given an opportunity to give his explanation. We cannot accept the 
doctrine of “ presumptive knowledge " or that of ** purposeless enquiry ", as thejr 
acceptance will be subversive of the prmciple of “‘ reasonable opportunity”. We, 
therefore, hold that ıt is incumbent upon the authority to give the Government 
servant at the second stage reasonable opportunity to show cause against the pro- 
posed punishment and if the proposed punishment is also based on his previous 
punishments or his previous bad record, this should be iricluded ın the second notice 
so that he may be able to give an explanation. 


This order will not preclude the Government from holding the second stage 
of the enquiry afresh and 1n accordance with law 

C K. Daphtary, Attorney-General for India (R Gopalakrishnan, Advocate and 
B. R.G K Achar, Advocate, for P D Menon, Advocate, with him), for Appellant, 

Naumt Lal, Advocate, for Respondent. 


GR. ———— Appeal dismissed, 
[SuPREME Court ] 

A K Sarkar, M Midayatullah and Vaha Peedikakkandi Katheessa Umma v. 

J C Shah, FF. Pathakkalan Narayanath Kunhamu. 

23rd August, 1963 C.A. No. 513 of 1961. 


Muhammadan Law—-Gift by a husband to his minor wife and accepted on her behalf 
by her mother—Validity 


In our judgment the gift 1n the present case was a valid gift. Mammotty was ' 
living at the time of the gift in the house of his mother-in-law and was probably a 
very sick person though not in marzulmaut His minor wife who had attained dis- 
cretion was capable under Muhammadan law to accept the gift, was living at her 
mother's house and ın her care where the husband was also residing. The intention 
to make the gift was clear and manifest because 1t was made by a deed which was 
registered and handed over by Mammotty to his mother-m-law and accepted by 
her on behalf of the minor ‘There can be no question that there was a complete 
intention to divest ownership on the part of Mammotty and to transfer the property 
to the donee If Mammotty had handed over the deed to his wife, the gift would 
have been complete under Muhammadan law and ıt seems impossiblé to hold'that 
by handing over the deed to his mother-in-law, in whose charge his wife was during 
his illness and afterwards Mammotty did not complete the gift In our opinign 
both on texts and authorities such a gift must be accepted as valid and complete. 


S T Desa, Senior Advocate (V. A Send Muhammad, Advocate, with him), 
for Appellants. 


Sardar Bahadur, Advocate for Respondents 


G.R. ——— Appeal allowed. 
[SUPREME Court ] 

P. B Gajendragadkar, K Subba Rao, University of Mysore v- 

K N. Wanchoo, N  Rajagopala Ayyangar and C D Govinda Rao. 

J. R Mudholkar, FF. C As. Nos 417-418 of 1963. 


26th August, 1963. 
Writ of Quo Warranto, Mandamus—Mysore University Act (XXIII of 1956), 


Broadly stated, the quo wananto proceeding affords a judicial enquiry in 
which any person holding an independent substantive public office, or franchise, or 


- 
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liberty is called upon to show by what right he holds the said office, franchise or 
liberty , 1f the inquiry leads to the finding that the holder of the office has no valid 
title to it, the issue of the writ of quo warranio ousts him from that office. In other 
words, the procedure of quo warranto confers jurisdiction and authority on the judi- 
ciary to control executive action ın the matter of making appointments to public 
offices against the relevant statutory provisions; it also prétects a citizen from 
being deprived of public office to which he may have a right. It would thus be 
seen that if these proceedings are adopted subject to the conditions recognised in 
that behalf, they tend to protect the public from usurpers of public office ; 1n some 
cases, persons not entitled to public office may be allowed to occupy them and to 
continue to hold them as a result of the connivance of the executive or with its active 
help, and in such cases, 1f the jurisdiction of the Courts to issue writ of quo warrartto is 
properly invoked, the usurper can be ousted and the person entitled to the post 
allowed to occupy ıt It 1s thus clear that before a citizen can claim a writ of quo 
warranto, he must satisfy the Court, inter alia, that the office, 1n question is a public 
office and is held by usurper without legal authority, and that necessarily leads to 
the enquiry as to whether the appointment of the said alleged usurper has been 
made in accordance with law or not. 


We have carefully considered the affidavits filed by both the parties 1n the pre- 
sent proceedings and we have no hesitation ın holding that at no stage it appears 
to have been urged by the respondent before the High Court that the infirmity in 
the appointment of appellant No 2 proceeded from the fact that the statutory rules 
and ordinances made by appellant No. 1 had been contravened 


In our opinion, in coming to the conclusion that appellant No. 2 did not satisfy 
the first qualification, the High Court is plainly ın error. 


Therefore there 1s no doubt that the High Court was in error in coming to 
the conclusion that since appellant No. 2 could not be said to have secured a high 
Second Class Master's Degree of an Indian University, he did not satisfy the first 
qualification. It ıs plain that Master's Degree of the Durham University, which 
appellant No 2 has obtained, can be and must have been taken by the Board to be 
equivalent to a high Second Class Master's Degree of an Indian University, and 
that means the first qualification 1» satisfied by appellant No. 2 That being so, 
we must hold that the High Court was in error ın issuing a writ of quo warranto, 
quashing the appointment of appellant No. 2. 


C. K. Daphtary, Attorney-General, for India and G. R. Ethiajulu Naidu, Senior 
Advocate (S JN. Andley, Rameshwar Nath and P. L Vohra, Advocates of M/s. Rajinder 
Naram © Co., with them), for Appellant (In CA No. 417 of 1963). ; 


V. K. Govindarajadlu and R. Gopalakrishnan, Advocates, for Appellant 
(In C.A. No 418 of 1963). 


, S. K. Venkataranga Iyengar, Advocate and f. B Dadachanj, O. C. Mathur and 
Ravinder Narain, Advocates of M/s. J. B Dadachanj. & Co, for Respondent No. 1 
(In both the appeals). 


G.R. . p Appeals allowed. 
[SUPREME COURT ] 

S. K Das, Acting C F., Sajjan Singh v. State of Punjab; 

M. Hidayatullah and K. C. Das Gupta, FF. Cr. A. No 98 of 19603 


28th August, 1963. 
Prevention of Corruption Act, section 5 (1), (2), (3)—Section 161/165, Indian Penal 
Code. e 
A statute cannot be said to be retrospective “‘ because a part of the requisites 
for its actions 1s drawn from a time antecedent to 1ts passing’’ (Maxwell on Inter» 
pretation of Statutes, 11th Edition, P 211; see also State of Bombay v Vishnu Rama- 
chandra, (1961) x S.C.J. 267 : (1961) M.L J (Crl.) 150 : AIR. (1961) S.C. 307). 
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We see no warrant for the proposition that where the law provides that in 
certain circumstances a presumption shall be made against the accused the prosecu- 
tion ıs barred from adducing evidence 1n support of its case if ıt wants to rely on 
the presumption. 


We have therefare come to the conclusion that the facts proved in this case 
raise a presumption under section 5 (3) of the Prevention of Corruption Act and the 
appellant's conviction of the offence with which he was charged must be maintained 
on the basis of that presumption. In this view of the matter we do not propose to 
consider whether the High Court was right 1n basing 1ts conclusion also on the other 
evidence adduced in the case to prove the actual payment of illegal gratification 
by the partners of the firm M/s Ramdas Chhankanda Ram. 


LM Lall and B N Ktpal, Advocates, for Appellant 
P. K. Khayna and R N Sachthey, Advocates, for Respondent. 


G R. ———— Appeal dismissed. 
[SUPREME CourT.] 
S K. Das, Acting C F., A K. Sarkar and Karam Singh Sobti v. 
M. Hudayatullah, jj. Sri Pratap Chand. 
29th August, 1963. C.A. No. 392 of 1963. 


Delhi Rent Control Act, 1958, section. 57—Repealed Act of 1952—Sub-letting by a 
tenant and acquiescence by the landlord 


By majority :—We also agree with the High Court that if the First Proviso to 
sub-section (2) of section 57 1s interpreted in the way contended for by the appellant 
here, it would really be giving effect to the provisions of the Control Act of 1958 
retrospectively, though sub-section (2) of section 57 states in clear terms that all 
suits and proceedings pending at the commencement of the new Act will be dealt 
with ın accordance with the provisions of the old Act. This ıs really putting the 
same argument that the proviso must be read harmoniously with the substantive 
provision, in another way. 


For the reasons given above we have come to the conclusion that in the pre- 
sent case the respondent-landlord 1s entitled to the benefit of clause (e), sub-clause 
(i), of the Proviso to section 13 (1) of the Control Act of 1952 and the First Proviso 
to sub-section (2) of section 57 of the Control Act of 1958 does not stand in his 
way. He is, therefore, entitled to succeed, as the appellant has failed to make out 
any acquiescence by the landlord to the sub-letting in question. Therefore, the 
High Court nghtly allowed the petition in Revision and restored the decree for 
possession made by the trial Court. The appeal fails and 1s dismissed with costs. 


Bishan Narain, Senior Advocate (O. C. Mathur, Ravinder Narun and 7 B. Dada- 
chanp, Advocates of M/s. J.B Dadachany & Co, with him), for Appellants. 


e 
A. V. Viswanatha Sastri, Senior Advocate (K. K. Jan, Advocate, with him), for 
Respondent No. 1. ° 


S. N. Andley, Advocate of M/s. Rajinder Narain & Co., for Respondent No. 2. 
G.R. Appeal dismissed. 
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[SUPREME Coumr.] 
S. K Das, Acting C F Kharkan v. 
M. Hidayatullah and The State of U.P. 
K C DasGupta, FF Cr A. No 95 of 1961. 


2gth August, 1963 


Criminal Procedure Code (V of 1898), sections 236, 237 and 403—Pnor acquittal 
— Effect 
-* The charges on which that acquittal took place had nothing whatever to do 
with the charges on which there 1s conviction in the present appeal. A plea of 
autrefois acquit which 1s statutorily recognised in India under section 403 of the 
Criminal Procedure Code arises when a person 1s tried again for the same offence 
or on the same facts for any other offence for which a different charge from the 
one made against him might have been made under section 236 or for which he 
might have been convicted under section 237. . 


Section 236 provides for a situation where it is doubtful what offence has 
been committed When a single act or series of acts is of such a nature that it 1s 
doubtful which of several offences the facts which can be proved will constitute, 
that section permits that the accused may be charged with having committed all 
or any of such offences and any number of such charges may be tried at once or 
he may be charged in the alternative with having committed some one of such 
offences. Section 237 enables the Court to convict an accused charged with one 
offence for a different offence where the facts show that a different offence has been 
committed. 


Neither of these provisions is applicable to the present facts because the two 
offences were distinct and spaced slightly by time and place. The trials were 
separate as the two incidents were viewed as distinct transactions. Even if the two 
incidents could be viewed as connected so as to form parts of one transaction it 
is obvious that the offences were distinct and required different charges. 

* D.S. Tewatia and K. B. Mehta, Advocates, for Appellant. 

O. P. Rana and C.P. Lal, Advocates, for Respondent. 


G.R. ————— Appeal dismissed. 
[SUPREME Counr.] 
SE Das, Acting C 7 , K Subba Rao, T Devadasan v. 
Raghubar Dayal, .N. Rajagopaía The Union of India. 
Ayyangar and F.R Mudholkar, FJ. Petition No. 87 of 1963. 


2gth August, 1963. 
Constitution of India (1950), Articles 14,15, 16 read with Article 335— Reservation 
of seat, for backward classes ın educational institution—Rule to carry forward. 


By majority.—Applying its earlier decision M.R. Balan and others v. The State 
of Mysore, A I.R 1693 S C. 649. the Court held that the reservation of more than 
h&lf of the seats in an educational institution for being filled from members of the 
backward classes 1s unconstitutional. What this Court has laid down there would 
also apply to the present case. 


Such being the result of the operation of the carry forward rule we must, on 
the basis of the decision in Balaji's case hold that the rule is bad. Indeed, even in 
The General Manager, Southern Railway v. Rangachan, (1961) 2 M.L J. (S C.) 71: 
(1961) 2 An. W.R. (S C.) 71 : (1961) 2 S.C.J. 424 : (1962) 2 S.C R. 586, reserva- 
tion of vacancies to be filled by promotion was upheld by this Court. Sls 

We would like to emphasise that the guarantee contained in Article 16 (1) 
is for ensuring equality of opportunity for all citizens relating to employment, and 
to appointments to any office under the State. This means that on every oeca- 
sion for recruitment the State should see that all citizens are treated equally. The 
guarantee is to each individual citizen and, therefore, every citizen who 1s seeking 
employment or appointment to an office under the State 1s entitled to be afforded 
an opportunity for seeking such employment or appointment whenever it 1s intend- 
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ed to be filled. In order to effectuate the guarantee each year of recruitment will 
have to be considered by itself and the reservation for backward communities should 
not be so excessive as to create a monopoly or to disturb unduly the legitimate 
claims of other communities. 


R. Gopalakrishnan, Advocate, for Petitioner. 


R Ganapathy Iyer, and R N. Sachthey, Advocate, for Respondents. l 


G.R. ———— Petition partly allowed, 
[SUPREME Counr.] 
M. Hidayatullah and Hukma v. 
EK. Œ Das Gupta, JJ. The State of Rajasthan. 
29th August, 1963. Cr. A. No 152 of 1962. 


Sea CustomseÁct (VIII of 1878), sections 167 (81), 178-A—Mens rea—Land Customs 
Act (XIX of 1924), section 3. 


Section 3 of the Land Customs Act authorizes the Central Government to 
appoint by notification ın the official gazette one person to be the Collector of 
Land Customs for any area adjoining a foreign frontier and specified in the 
notification. The section also authorizes the Central Government to appoint by 
a similar notification such other persons as ıt thinks fit to be Customs Officers for the 
same area. “‘ Foreign frontier " has been defined in section 2, clause (e) of the Act as 
the frontier separating any foreign territory from any part of India ‘* Land 
Customs area" has been defined ın clause (g) of the same section as any area 
adjoining a foreign frontier for which a Collector of Land Customs has been 
appointed under section 3. From the definition of foreign frontier ın clause (e), it 
is clear that an area adjoining the frontiers separating any foreign territory from 
any part of India, is within these words. 


We have, therefore, come to the conclusion that the construction put by the 
High Court on the notification 1s right, and Lal Singh, being an officer 1n the Dis- 
trict of Barmer which is mentioned ın the Schedule, was an officer for the entire 
area which formed the jurisdiction of the Collector of Land Customs, Delhi, 1n- 
‘cluding the place where the seizure was made, was therefore competent to make 
the seizure. 


S K. Kapur, S. Murthy, B.N. Kirpal and K.K. fam, Advocates, for Appellants. 


H.R. Khanna, Advocateand B.R.G.K. Achar, Advocate for P.D. Menon, Advocate, 
for Respondent. 


G.R. —— Appeal dismissed. 
[SUPREME Counr.] l 
P.B. Gajendragadkar, K. Subba Rao, Union of India 2. 
K.N. Wanchoo, N. Rajagopala HG Goel. 
Ayyangar and 7.R. Mudholkar, FF. C.A. No. '645 of 1962 


goth August, 1963. 
Cunl Service Classification, Control and Appeal Rules, Rule 55—Findings by the en- 


quiry officer—Government’s competence to differ from the findings—High Court's powers— 
Article 311 of the Constitution. 


Besides, it would be apparent that if the respondent’s argument is valid, then 
the second notice would serve very little purpose. If, at that stage the Goverment 
isbound to accept the findings of the enquiry officer, the opportunity which is 
intended to be given to theepublic servant to show cause not only against the pro- 
poséd punishment but also against the findings recorded against him, would be 


-defeated, because on the respondent's case Government cannot alter the said findings. 


In our opinion, the contention raised by the respondent ıs patently unsound and 
must be rejected. 
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_ Therefore, we have no hesitation in holding that the High Court was in error 
in coming to the conclusion that the appellant was not justified in differing from 
the findings recorded by the enquiry officer As we have just indicated, if ıt 1s 
held that the report of the enquiry officer is not binding on the Government, then 
the Constitutional safeguard afforded by Article 311 (1) and (2) cannot be said to 
have been contravened by the appellant and the grievance made by the respon- 
dent in that behalf must fail 


+ Though we fully appreciate the anxiety of the appellant to root out corruption 
from public service, we cannot ignore the fact that ın carrying out the said purpose, 
mere suspicion should not be allowed to take the place of proof even in domestic 
enquiries It may be that the technical rules which govern criminal trials in Courts 
may not necessarily apply to disciplinary proceedings, but nevertheless, the principle 
that in punishing the guilty scrupulous care must be taken to see that the innocent 
are not punished, applies as much to regular crimunal trials as Do disciplinary 
enquiries held under the statutory rules. We have very carefully considered the 
evidence led in the present enquiry and borne in mind the plea made by the learned 
Attorney-General, but we are unable to hold that on the record, there 1s any evi- 
dence which can sustam the finding of the appellant that charge No 3 has been 
proved against the respondent It is in this connection and only incidentally that 
1t may be relevant to add that the Union Public Service Commission considered the 
Matter twice and came to the firm decision that the main charge against the 
respondent had not been established. 


_ The result is, though the appellant succeeds on the principal point of law raised 

in the appeal the appeal fails, because, on the merits, we hold that no case had been 

m out for punishing the respondent. The appellant to pay the costs of Respon- 
ent. 


C K Daphtary, Attorney-General for India (R. H. Dhebar, Advocate, with him), 
for Appellant. 


N C Chatterjee, Senior Advocate (A. N. Sinha and K. K. Sinha, Advocates, 
with him), for Respondent. 


G.R. ————— Appeal dismissed... 
[SuPREME Counr.] 

P B. Gajendragadkar, K. Subba Rao, Kaushalya Devi v. Mool Raj. 

K.N. Wanchoo, N. Rajagopala Ayyangar Transfer Petition No. 15 of 1963. 


and 7 R. Mudholkar, 77. 
Ath September, 1963. 


* Criminal Trial—Magistrate making affidavit in support of the Administration —Propriwety. 


Criminal Procedure Code (V of 1898), sectons 5277 and 253 (2)—4Affidavit by a Magistrate 
—*Separating the Judiciary from the Executwe. 


Unfortunately in some parts of the country, the policy of separating the Judici- 
ary from the Executive has still not been implemented. Nevertheless, we are con- 
fident that even in areas where such separation has not taken place, members of 
the judiciary are functioning without fear or favour. But when an instance like 
the present comes to the notice of this Court, 1t naturally causes us considerable 
concern. The learned Magistrate who has been ill-advised to make the present 
affidavit did not realise that when he entered the arena and made an affidavit on 
behalf of the Admunistration, his statement that the Executive has no influence in 
his Court, is apt to sound idle and meaningless. A little reflection would have 
satisfied him of the gross impropriety of his action in making an affidavit like the 
present. It is an elementary principle of the rule of law that Judges who prefide 
over trials, civil or criminal, never enter the arena. In criminal trials, particularly, 
it is of utmost importance that the Magistrate who tries the case must remain fear- 
less, impartial and objective ; and so, no argument is required in support of the 
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proposition that if a Magistrate chooses to make an affidavit challenging the appli- 
cation made by an accused person whose case 1s pending in his Court, makes the 
said affidavit on behalf of the Administration, and 1n the affidavit puts ın a strong 
plea opposing the transfer, all essential attributes of a fair and 1xmpartial criminal 
trial are 1mmediately put in jeopardy It is very much to be regretted that the 
Delhi Admunistration chose to request the Magistrate to make an affidavit and 
that the Magistrate accepted the said request and made the affidavit on the lines 
we have already indicated. That being so, even without considering the merits 
or the contentions raised by the petitioner, we think it 1s expedient for the ends of 
justice that the case pending against the petitioner and three other persons should be 
transferred from the Court of the learned Sub-Divisional Magistrate, Delhi, to a 
Court of competent jurisdiction m Saharanpur, U. P. We accordingly direct 
that the papers in this case should be sent to the District Magistrate, Saharanpur, 
who should nominate a Magistrate of competent jurisdiction in his district to try 
this case. 


P. C. Misra, Advocate, for Petitioner. 
R. N. Sachthey, Advocate, for Respondent No. 5. 


G.R. Petition accepted. 
Ramachandra Iyer, C.F. Chinnayyan v. 
1st November, 1963. Nagarathinam. 


C.R P No. 742 of 1963. 


Madras Cultivation of Tenants Protection Act (XXV of 1955), section 3 (4) (b)— 
Eviction of tenant for default in payment of rent—Revenue Divisional Officer—Powers of —If 
could pass a self-contained and conditional order for eviction against a tenant on failure to pay 
arrears by a fixed day. 


The terms of section 3 of the Madras Cultivating Tenants Protection Act 
clearly shows that in all cases of default where the Revenue Divisional Officer consi- 
ders that an opportunity should be given to the tenant to pay up the arrears, there 
should be two stages in the proceedings. ‘The first stage 1s where the Court finds 
that a default has been committed and decides to give an opportunity to the tenant 
to pay up the arrears. The second stage is when the tenant performs or fails to 
perform his obligation. These two stages envisaged by the section cannot be rolled 
into one and a single combined order passed. Such an order will be illegal as in a 
fit and proper case the Revenue Divisional Officer will have jurisdiction to extend the 
time where the tenant is prevented by sufficient cause from paying the rent. 


G Nagarajan, for Petitioner. j- 

K. Raman, for Respondent. 

R.M. ————-—— Petition allowed. 
Anantanarayanan, f. Venkatarama Iyer v. 
8th November, 1963. Abdul Karim. 


S.A. No. 598 of 1960. 


Civil Procedure Code (V of 1908), section 11, Order 22, rule 10o—Sut for partition— 
Death of plaintiff —Purchaser of co-sharer’s snterest—Second suit for partition when barred. 


Order 22, rule 10 of the Civil Procedure Code will not apply to an assignee 
from. the legal representative of a deceased plaintiff in a suit for partition when the 
legal representative himseff was not brought on record Where a suit for partition 
is dismissed for want of prosecution due to the demise of the plaintiff, a subsequent 
purchaser of the share from the legal representative of the deceased plaintiff can 
file a second suit for partition. So long as a certain interest has not been adjudi. 
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e. 
«cated upon in a partition suit, the fact that 1t might conceivably have been adjudi- 
ated upon in that suit will never bar a subsequent suit. 


S. Thagaraqja Áyyar for Appellant. 
G. Natarajan for Respondent. 


R.M. ————— Appeal allowed. 
Ramachandra Iyer, C J., and m M Ct. Muthia v- 
Ramakrishnan, F. Dy Controller of Estate Duty 
* 13th November, 1963. Souther Range, Madras- 


W.A. No 269 and 270 of 1962 

Estate Duty Act (XXXIV of 1953)—Jmposiin of penalty on an accounting party gwen 
dime till particular day for payment of Estate Duty—When proper . 

Where an accounting party has been given time till a particular date for pay- 
ment of balance of Estate Duty levied, the party is entitled to pay the amount before 
the close of that day. The Deputy Controller has no jurisdiction fo levy a penalty 
on that very same date. Penalty can be levied only on failure to pay and not in 
anticipation of ıt. 

V. Thugarajn, for Appellant. 


S Ranganathan, for Respondent. 


R.M. ————— Order quashed. 
Srinwasan, F. Mohamad. Latiff v. 
18th November, 1963. Madras State Wakf Board. 


W.P.No.972 of 1961. 


Wakf Act (XXVI of 1954), sectton 43—Power of Board to deprive mutavall of has 
possession of the wakf property—When arises. 


The Wakf Board’s power to deprive a mutavalli of his possession of the wakf 
properties 1s conferred only in a case where a mutavalh has been removed from his 
office. The Act contains a specific provision for the removal of a mutavalli. Unless 
the machinery under the Act is resorted to and the mutavalli is removed from office 
the Board cannot dispossess him of the wakf property by a devious means of an interim 
«order virtually dispossessing him of his powers of management of the properties. 


S. M. Anad Namar for Petitioner. 
M. M. Ismail, P. Venkataswam and A. Sathar Sayeed, for Respondents. 


R.M. ——— —— Petition allowed. 
Kalyanaraghavan v Dy. Commissioner, 

Srimvasan, J Hindu Religious and Charitable Endowments 
2qfh November, 1963 (Administration) Department, Madras. 


W.P No 794 of 1963. 


. Madras Hindu Religious Endowments Act (XXII of 1959), section 54 (3)—Apph- 
ability and construchon—Fit person—Conditrons for appointment of—Munor entitled to 
succeed as being next in line of succession and having guardian fit and willing to act as 
guardian—Furisdiction of Deputy Commissioner to appoint fit person as trustee—" Fit and 
willing to act as such ”—Interpretation—If refers to capacity to function as hereditary trustee 


Under section 54 (3) of the Madras Hindu Rehgious and Charitable Endow- 
ments Act, 1959, when a permanent vacancy occurs in the office of hereditary 
trustee and there 1s a person entitled to succeed to the office of hereditary trustee, 
the fact that such person 1s a minor 1s no ground for denying him that nght A 
minor who 1s the next ın line of succession can and should therefore be appointed 
as the hereditary trustee and by reason of his minority the duties of the office will 
have to be discharged through his guardian — Manonify ıs not placed in the same 
category as a disability referred to in other parts of the section which call for the 
appointment of a fit person The fact that the person next in hne of succession 
1s a minor will not for that reason alone empower the Deputy Commissioner to 
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appoint a fit person. A fit person in that case can only be appointed whem 
the minor has no guardian fit and wiling to actassuch. A fit person can be 
appointed only 1n the four classes of cases set out 1n section 54. (3) of the Act. 


The Deputy Commissioner may consider whether the guardian who comes 
forward is a fit person to be such guardian. The expression “ guardian fit and will- 
ing to act as such " in the context can only refer to the capacity and wallingness of 
the person to function as a guardian and cannot be interpreted as referring to the 
fitness and willingness to act as a hereditary trustee. So long as there 1s a guardian 
fit and willing to act on behalf of the minor, it 1s not open to the Deputy Commis-- 
sioner to appoint a fit person under the last para. of section 54 (3) of the Act. 


A K. Sreeraman, for Petitioner. 
5. Mohan, for the Additional Government Pleader, for 1st Respondent. 
K E. Rajagopalachar: and N. Subramama Rao. for 2nd Respondent 


PR.N. ° — ——— Petition allowed.. 
Srinwasan, F. Kannia Chettiar v. 
21st November, 1963. Collector of South Arcot. 


W.P.No. 1035 of 1961. 


Constitution of India (1950), Article 311 (2) and Cuil Service Classification, Control’ 
and Appeal Rules, Rule 17 (b) (1)—Scope of. 


In cases which mvolve one of the punishments mentioned in Artcle 311 (2) 
of the Constitution, it 1s not open to the enquiring or the punishing authority to 
waive the enquiry under rule 17 (b) (i) of the Civil Service Classification, Control 
and Appeal Rules. The right to waive is not an absolute one either and it depends 
upon the existence of some practical difficulties. In the absence of any special 
circumstances the employee is entitled to an enquiry under rule 17 (b) (1) of the 
Rules. Where the show cause notice does not clearly indicate the nature of the 


punishment proposed it is a serious defect and constitutes violation of principles 
of natural justicc. ° 


V. P. Raman and N. R. Chandran, for Petitioners, 
S. Mohan, for Additional Government Pleader, for Respondent. 


R.M. —————— Rule absolute. 
Kailasam, F. Public Prosecutor v. 
26th November, 1963. Arunachalam. 


Crl.App. No 101 of 1962 


Prevention of Food Adulteration Act (XXXVII of 1954)—Prosecution under—Adultera- 
hon of butter—Delay 1n analysis of sample—Effect. 


e 
Unless it 1s clearly established by evidence that the sample taken would not 
have been affected by long delay in its analysis, 1t is not safe to convict a person fo r- 
adulteration of butter, on the report of the analyst where there is an interval of sif 
months between the taking of the sample and its analysis, when it is not certain. 
that the butter was in a fit condition. ] 


V. V. Radhakrishnan, for Appellant. 
C. K. Venkatanarasunhan and R. Shanmugam, for Respondents. 


R.M. ———— Appeal dismissed. 
Veeraswam, F. Ayeesha Beevi v. 
: 27th November, 1963. Shaik Mohamad Alım Sahib. 


S A. No. 1250 of 1961. 
e Deed —Constructon—Giffdeed with stipulation—Stipulation—Essentuals. 
Words and Phrases—‘ Stipulation’—Meanmug of. 


A stipulation should be a demand as part of the bargam or agreement. A 
recital in a gift deed that the gift 1s given out of love and affection to the donee and. 
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3n the expectation that the donee will maintain the donor, is only an expression by 
the donor of a confidence of that nature in the donee or a desire or wish. 

(1887) I.L.R. 11 Bom. 517, Diff. 

Such a gift is an absolute one and there is no stipualtion as to maintenance of 
tthe donor. , ; 

M. R. M. Abdul Karim, for Appellant. 

* The Gvernment Pleader (A. Alagirzswami), V. Ramaswam: and S. T. Ramalingam, 

for Respondents. 


R.M. —— —— Appeal dismissed. 
Srimvasan, F. Kamalammal ». Board of Revenue 
-28th November, 1963. by Commissioner of Commercial 


Taxes, Madras. 
W.P. No. 689 of 1961. 


Madras Entertainments Tax Act (X of 1939), section 7-A— Best judgment assessment 
when could be made—Pervodical returns—Some returns | defctive—Assessing authority —If 
could reject all the returns 


Unless there is material in relation to a particular return that the return is 
incorrect or incomplete, 1t is not open to an assessing authority to resort to the best 
judgement assessment under section 7-A of the Madras Entertainments Tax Act. 
Where a number of weekly or periodical returns are submitted as required by the 
Act the return of each week is a separate and independent unit which has to be 
separately assessed. All the returns cannot be assessed on best judgment basis 
under section 7-A merely because some of the returns were defective ın certain 
respects 

G. Ramanujam, for Petitioner. 


The Additional Government Pleader, for Respondent. 


R.M. ——— Rule absolute. 
Ramakrishnan, 7. Dorairaj, In re. 
29th November, 1963 Crl. Rev. C. No. 1084 of 1962 


(Cri. Rev. P. No. 1078 of 1962). 
Railways Act (IX of 1890), sections 3 (7) and 137 —Railway servant —When a public 
servant generally. 


Before the amendment of section 137 of the Railways Act in 1955 a Railway 
servant was deemed to be a publi servant only for certain lunited purposes. After 
the"amendment in case of State owned railways, all its servants would be Govern- 
ment Servants generally by virtue of the State taking over the Railways. In case 
of employees under private agencies however they would be public servants only 
for the lumited purposes specified in that behalf. 


[Scope and effect of amendment indicated.] 
S. Padmanabhan and Habib Mohammed, for Petitioner. 
The Public Prosecutor, for Respondent. 


R.M. ———— Petitions dismissed. 
Kunhammed Kutti, J. Public Prosecutor v. Geetha. 
and December, 1963. Cri. Rev. C. No. 808 of 1961. 


(Crl. Rev. P. No. 798 of 1961). 
e 


Madras Children Act (IV of 1920), sections 29 and 42—Order under section 29 declin- 
ing to commit a child—If appealable under section 42. 


An appeal lies under section 42 of the Madras Children Actfagainst an order 
declining to act under section 29 of the Act. Such an appeal can be filed by any 
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person adversely affected by the order. ‘An order’ in section 42 (1) means ‘ any 
order ’ and it cannot be given a restricted import as applicable only to cases where 
an order of committal is made. 


B. Snramalu for the Public Prosecutor, for Petitioner. 
Fyzee Mohamed (amicus curiae), for Respondent. 


R.M. = Petition dismissed. 
Srinwasan, F. Sethuraman J- 
grd December, 1963. Collector of Central Excise, Madras.. 


W.P. No. 1052 of 1961. 


Sca Customs Act (VIII of 1878), section 167 (8)—Personal penalty—When could be 
imposed. 

Before a personal penalty can be imposed under section 167 (8) of the Sea 
Customs Act on any person 1t should be established that such person was concerned 
in the illicit import of the goods. Even 1f the contraband nature of the goods is 
established 1t would not follow that the person 1n whose possession it was found, 
was necessarily involved im its illicit import itseif It ıs the duty of the Department 
to establish this fact. 

K.C. Jacob, S K.L. Ratan and J. Satyanaravana, for Petitioner. 


'The Additional Government Pleader, for Respondent. 


R.M. ———— Rule absolute.. 
Srinwasan, F. Sivaswamy v. Inspector of Panchayat and. 
grd December, 1963. Local Boards, Dt. Collector, Tanjore. 


W.P. No. 1235 of 1961. 


Madras Village Panchayats Act (XXXV of 1958), section 150—Proceedings under— 
Nature of—If could be cancelled by subsequent resolution. 

The proceedings under section 150 of the Madras Village Panchayats Act, 
1958, are totally different from the normal resolutions passed by a Panchayat as 
part of its ordinary business. Section 150 of the Act 1s self-contained and the pro- 
cedure relating to a meeting under that section is provided for under the various 
sub-sections of that section itself. The rules applicable to the normal resolution of a 
Panchayat enabling it to cancel its earher resolution cannot be applicable to a deci- 
sion arrived at a special meeting convened under section 150 of the Act. Ata 
meeting convened under that section it is the Tasildhar that should preside and. 
it cannot be equated to a normal business meeting of the Panchayat and a decision 
of the Panchayat under section 150 of the Act is not a resolution that could be modi- 
fied by the Panchayat at a subsequent meeting. 

K. V. Sankaran, for Petitioner. 

The Additional Government Pleader, for Respondent. 


R.M. ————— Petstion dismissed. 
Anantanarayanan, J. Perumal Konar, Jn re. 
5th December, 1963. Crl. Rev. Case No. 1637 of 1962. 


(Crl. Rev. Pet. No. 1625 of 1962). 

Prevention of Food Adulteration Act (XXXVII of 1954), section 16 (1) (b) and (c) 
—Running away when stopped by a food Inspector—If an offence. 

Under section 10 (8) of the Prevention of Food Adulteration Act a Food Ins- 
pector is authorised to exercise the powers of a police officer. Hence when a Food 
Inspector stopped a person carrying milk and the person places the can down and 
takes to his heels, he 1s certamly preventing the Food Inspector from discharging 
his*duty and 1s guilty of an offence under section 16 (1) (5) of the Act. 


C.K Venkatanarasmham, for Petitioner. 
The Public Prosecutor, for Respondent. 
R.M. ————— Petition dismissed. 
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[Supreme Court ] 
P.B. Gajendragadkar, K. Subba Rao, Gopal Narain v. 
K.N. Wanchoo, N. Rajagopala Ayyangar and State of Uttar Pradesh. 
J R. Mudholkar, FF. Petition No. 12 of 1962. 
3rd September, 1963. ° 


Uttar Pradesh Muntcipalities Act (XT of 1916), section 128 (1)—Articles 14. 
and 19 of the Constitutton—Power of Municipal Board to impose tax. 


The Court approved the decision of the Full Bench of the Allahabad High 
Court in Bareilly Mumveipalty v. Kundan Lal, A.I.R. 1963 S.C 562 and held that on a 
construction of the provisions of the Act that the power vested in the Board to elect 
part of the municipality within which to levy a tax was not an arbitrary power 
m one e is controlled by the purpose which was intended to be achieved by 
the Act itself. ° 


The differences between the old city and the Cıvıl Lines area are so pronounced 
in the matter of amenities that there is a reasonable relation between the taxes 
imposed and the geographical classification made for the purpose of taxation. The 
notification imposing the said taxes does not infringe Article 14 of the Constitution. 


J. P. Goyal, Advocate, for petitioner. 


C. B. Agarwala, Senior Advocate, (C. P. Lal, Advocate, with him), for Respon- 
dent No. 1. 


G. S. Pathak, Senior Advocate, (C. P. Lal, Advocate, with him), for Respondent 
No. 2. 


G.R. ————— Petition dismissed. 
[SUPREME CourRT.] 


* A.K. Sarkar, M. Hidayatullah, and Anand Nivas Private Ltd. v. 
J. C Shah, FF. Anandy Kalyanjrs Pethi. 
5th September, 1963. C. A No 168 of 1963. 


Bombay Rent and Lodging House, Rates (Control) Act, 1947, as amended — Transfer 
of Property Act—A statutory tenant and sub-tenant under hum—Company as sub-tenant—In- 
crease of Rent and Mortgage Interest (Restriction) Act, 1920—Indzan Registration (Bombay 
Amendment) Act, (XIV of 1939)—Rule of * Lis Pendens ’. 


By Majority :—The protection which a sub-tanant is entitled to claim against 
his own landlord (that 1s the head tenant) becomes on determination of the head 
tenancy available to him against the head landlord, but the condition on which 
such claim may be sustamed is that there is a lawful sub-letting. A statutory 
tenant is, a person who on determination of his contractual right is 
permitted to remain in occupation so long as he observes and performs the 
conditions of the tenancy and pays the standard rent and permitted increases. 
His personal tight of occupation 1s incapable of being transferred or assigned, and 
he having no interest ın the property there ıs no estate on which subletting may 
operate. If it be assumed that a statutory tenant has the right of subletting, some 
very surprising consequences may ensue. A statutory tenant by parting with 
possession of the premises would forfeit all rights ın the premises occupied by him, 
but he would still 1f section 14 1s construed as suggested by the Company be able to 
create an interest in the person inducted ın the premises not derivatively but 1nde- 
pendently, for the statutory tenant had no interest ın the premises and the protection 
granted by the statute is by the very act of transfer of possession extinguished, Again 
even though the sub-tenant of a statutory tenant may not be protected, becarfse 
the bar against such subletting is not effectively removed by section 1 5 (2), he would 
, Still be entitled to claim the rights of a tenant under section I4 on determination 
of the tenancy of the head tenant. Having regard to these considerations there 
can be little doubt that a sub-lessee from a statutory tenant under the Act acquires 
no right of a tenant in the premises occupied by him. 
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We therefore hold that before the date of the institution of the suit, Maneklal 
as a statutory tenant had no right to sublet the premises and the Company acquired 
'no right of a tenant on the determination of the tenant's right by virtue of section 14 
of the Act. 


It was urged—onsthe assumption that a statutory tenant has an interest in the 
property occupied by hun, and that by purporting to sublet he transferred that 
interest—that the doctrine of ‘ ut lite pendente nihil ennoveture * enunciated in section 52 
of the Transfer of Property Act did not operate against the Company and the Gom- 
pany was not bound by the decree obtained against the tenant. Reliance ın support 
of that plea was placed upon the Transfer of Property Act and the Indian Registra- 
tion {Bombay Amendment) Act, XIV of 1939. By this Act the rule of * las pendens ' 
applies only when a notice of the pendency of the suit 1n which any right to 1mmova- 
ble property 1s directly and specifically m question, is registered under section 18 
of the Registrafion Act. The Act 1s somewhat clumsily worded; it applied not to 
proceedigs in Court but to notices ın respect of suits or proceedings. But the reason 
for the method of drafting adopted 1s not far to seek. Condition of registration of 
notice relating to the suit 1s only to apply where the suit 1s 1n respect of property 
situate in the area to which the Act 1s extended. A suit relating to immovable 
property may, in certain circumstances, le in a Court other than the Court within 
the territorial jurisdiction whereof ıt is situate (e.g. under clause 12 of the Letters 
Patent and section 17 Code of Civil Procedure) and 1t appears that the Legislature 
intended to make the Act applicable only to transfers of title to immovables only 1n 
areas where the htigants were sufficiently sophisticated to understand the import- 
ance of registration. As Bombay Act XIV of 1939, is intended to apply to the 
situs of immovable property and not the Court proceeding, application of the 
rule of * les pendens? 1s, m respect of proceedings relating to immovable properties 
situate in certain areas, made conditional upon the registration of the notice of 
the pendency of the suit. 

I. M. Nanavati, Advocate and F. B. Dadachanpg, O. C. Mathur and Ravinder 
Narain, Advocates of M/s. F. B. Dadachanjt & Co., for Appellant. 


S. T. Desa, Senior Advocate, (M. M. Shah and I. N. Shroff; Advocates, with 
him), for Respondents. 


G.R. ————— Appeal dismissed. 

[SUPREME Counr.] 
P.B. Gajendragadkar, K. Subba Rao, Rameshwar Shaw v. 
K.N.Wanchoo, N. Rajagopala Ayyangar and District Magistrate, Burdwan. 
j. R. Mudholkar, JJ. Petition No. 145 of 1963. 


11th Septemebr, 1963. 


Preventive Detention Act, (IV of 1950) section 3 (1) 7 (1) and 11—Order of detentign 
if can be passed against a person who ıs already in detention or n jail. 


The question as to whether an order of detention can be passed aginst a person 
who 1s 1n detention or in Jail, will always have to be determined in the circumstances 
of each case. 

If a person is already in jail custody, how can it rationally be postulated that 
if he is not detained, he would act m a prejudicial manner? At the point of time 
when an order of detention 1s going to be served on a person, it must be patent that 
the said person would act prejudically if he is not detained and that is a consideration 
which would be absent when the authority 1s dealing with a person already in 
dejention. ‘The satisfaction that 1t is necessary to detain a person for the purpose 
of preventing him from acting 1n a prejudicial manner is thus the basis of the order 
under section 3 (1) (a), of the Preventive Detention Act and this basis is clearly 
absent 1n the case of the petitioner 1n the 1nstant case and therefore, in the cir- 
cumstances of this case, his detention 1s not justified by section 3 (1)(2) and 1s outside 
its purview. The District Magistrate, Burdwan, who ordered the detention of the 
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detenu acted outside his powers conferred on him by section 3 (1) (a) when he held 
that ıt was necessary to detain the petitioner in order to prevent him from acting in 
a prejudicial manner. ‘That being so, the detention of the petitioner 1s not justified ' 
by section 3 (1)(a). In this connection, we may add that the Assam High Court in 
two of its decisions appears to have taken the same view about the scope and effect 
of the relevant provisions of section 3 (1) (a) of the Act, vede Labaram Deka Barua 
and another v. The State, A I.R. 1951 Assam 43 and Haridas Deka v. State, A.I.R. 1952 
Assam, 175. 

R. K. Garg, S. C. Aggarwal, D. P. Singh and M. K. Ramamurthi, Advocates of 
M/s. Ramamurth & Co., for petitioner. (Petitioner also ın person). 


B. Sen, Senior Advocate, (P. K. Bose, Advocate, with him), for Respondents’ 
G.R. ——— Petition allowed. 


[SUPREME Coumr.] 


A.K. Sarkar, F.C. Shah and State of Andhra Pradesh v. 
Raghubar Dayal, JJ. Gundugola Venkata Suryanarayana 
Garu. 

12th September, 1963. C.A.No. 483 of 1961. 


Civil Procedure Code (V of 1908), section 80—Discrepancy between notice and plaint— 
Effect. 

In construing the notice under section 80, Civil Procedure Code, the Court 
cannot ignore the object of the Legislature to give to the Government or the 
public servant concerned an opportunity to reconsider its or his legal position. If 
on a reasonable reading but not so as to make undue assumptions the plamtiff is 
shown to have given the information which the statute requires him to give, any 
incidental defects or errors may be ignored. 


The cause of action as set out in the notice remained unchanged in the suit, 
ahd ıt is not claumed that the relief set out m the plaint is different from the relief 
set out m the notice. The only discrepancy between the notice and the plamt ıs 
that the notice was given by two persons intimating that an action would be started 
against the Government for and on behalf of the 1namdars on the same cause of 
action and for the same relief. 


K. Bhimashankaram, Senior Advocate, (B. R. G. K. Achar and R. N. Sachthey, 
Advocates, with him), for the Appellant. 


G.R. —————— Appeal dismissed, 

E [SuPREME Counr.] 
P.B.Gajendragadkar, K. Subba Rao, Babu Lal v. 
K.N. Wanchoo, F.C. Shah and Raghubar | State of U.P. 
: Dayal, FF. C. A. No. 708 of 1962. 


18th September, 1963. 


Criminal Procedure Code (V of 1898), Chapter 35, sectzon 195 (1) (b) (c)—Sectzons 
192, 463 and 464 of the Penal Code (XLV of 1860). 


The offences of forgery and of fabricatmg false evidence for the purpose of 
using 1t in a Judicial proceeding are distinct, and within the description of fabricating 
false evidence for the purpose specified in section 479-A, Criminal Procedure Code, 
the offence of forgery is not included. In any event the offence penalised under 
section 471, Indian Penal Code, can never be covered by sub-section (1) of section 
479-A. Therefore for taking proceeding agamst a person who is found to have 
used a false document dishonestly or fraudulently in*any judicial proceedings, 
resort may only be had to section 476, Code of Criminal Procedure. 


We may point out that in the observation made by this Court in dealing 
with the true interpretation of section 479-A, Code of Criminal Procedure, the words 
“and section 471" appear to have crept in by oversight. "Thatis clear from the 
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observation made by the Court earlier in the judgment, that the discussion relating 
to the exclusive operation of section 479-A of the Code of Criminal Procedure was 
restricted to the offence of intentionally giving false evidence in any stage of judicial 
proceeding. 


C. B. Agarwala, Senior Advocate, (K. P. Gupta, Advocate for K. R. Krishnaswamy, 
Advocate, with him), for Appellant. 


C. P. Lal, Advocate, for Respondent No. 1. . 


S. P. Sinha, Senior Advocate, (M. I. Khowaja, Advocate, with him), for Respon- 
dents No. 2 to 5. 


G.R. — Appeal dismassed. 
[SUPREME CourT.] 

P.B. Gajendragadkar, K. Subba Rao Jagdish Mütter v. 

K N Wanchoo, 7. C Shah and Union of India. 

Raghubar Dayal, jj. C.A. No 718 of 1962. 


20th September, 1963. 


Post and Telegraphs Manual Vol. 2, General Regulations Rule 126—Section 240 (1) 
and (3) of the Government of India Act, 1935—Arttcle 311 of the Constitution. 


It is also now settled that the protection of Article 311 can be invoked not only 
by permanent public servants, but also by public servants who are employed as 
temporary servants, or probationers, (vide Parshotam Lal Dhingra v. The Umon of 
India (1958) S.C J. 217. (1958) S.C.R. 828 at pages 856-857 (Page 858), and so, 
there can be no difficulty m holding that 1f a temporary public servant or a proba- 
tioner is served with an order by which his services are terminated, and the order 
unambiguously mdicates that the said termination is the result of punishment 
sought to be imposed on him, he can legitimately invoke the protection of Article 
311 and challenge the validity of the said termination on the ground that the manda- 
tory provisions of Article 311 (2) have not been complied with. In other words, 
a temporary public servant or a probationer cannot be dismissed or removed from 
service without affording him the protection guaranteed by Article 311 (2). 


As soon as it is shown that the order purports to cast an aspersion on the tem- 
porary servant, it would be 1dle to suggest that the order 1s a simple order of dis- 
charge. The test in such cases must be . does the order cast aspersion or attach 
stigma to the officer when it purports to discharge him? If the answer to 
this question 1s in the affirmative, then notwithstanding the form of the order, the 
termination of service must be held, in substance, to amount to dismissal. That 
being so, we are satisfied that the High Court was 1n error 1n coming to the conelu- 
sion that the appellant had not been dismissed, but had been merely discharged. 
It is conceded that 1f the impugned order 1s construed as one of dismussal, the ap- 
pellant has been denied the protection guaranteed to temporary servants under 
section 240 (3) of the Government of India Act, 1935, or Article 311 (2) of the 
Constitution, and so, the order cannot be sustained. 


M. K. Ramamurtla R. K. Garg, S. C. Agarwal and D. P. Singh, Advocates, of 
M/s. M. K. Ramamurth: & Co., for Appellant. 


S V. Gupte, Additional Solicitor-General of India (V.D. Mahajan, Advocate 
and B.R.G.K. Achar, Advocate for P.D. Menon, Advocate, with him), for Respondent. 


G.R. Appeal allowed. 
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[SUPREME Counz.] i 
P.B. Gajendragadkar, K. Subba Rao, Motı Ram Dolia v. 
K.N. Wanchoo, M Hidayatullah, General Manager, North 
KC Das Gupta, J €. Shah and East Frontier Railway, etc. 
N. Rajagopala Ayyangar, FF. C. As. Nos. 711 to 714 of 1962. 
5th December, 1963. and, 837 to 839 of 1963. 


Railway Establishment Code, Volume I, rule 148 (3) and rule 149 (3) superseding 1t— 
If.void as infringing Articles 14. and 311 (2) of the Constitution of India. 

By Majority (Gajendragadkar, Wanchoo, Hidayatullah and Rajagopala Ayyangar, FF.) 
The power of the President or the Governor to terminate the services of any civi 
servant to whose case Article 310 (1) applies at his pleasure 1s subject to the pro- 
visions of Article 311 of the Constitution The field that ıs covered by Articlee311 
on a fair and reasonable construction of the relevant words used in that Article 
would be excluded from the operation of the absolute doctrine of pleasure. The 
pleasure of the President will still be there, but 1t has to be exercisedein accordance 
with the requirements of Article 311. 

The word * removal ” like the two other words ‘‘ dismissal" and ‘* reduction 
in rank ” used in Article 311 (2) refers to cases of major penalties which were specified 
in the relevant service rules. 

The true position is that Articles 310 and 311 must no doubt be read together, 
but once the true scope and effect of Article 311 is determined, the scope and effect 
of Article 311 (1) must be limited ın the sense that ın regard to cases falling under 
Article 311 (2) the pleasure mentioned ın Article 310 (1) must be ascertained in 
accordance with the requirements of Article 311. 

Termination of the services of a permanent servant otherwise than on the 
ground of superannuation or compulsory retirement, must fer se amount to a re- 
moval, and so, if by rule 148 (3) or rule 149 (3) (which has superseded 1t) of the 
Railway Establishment Code (Volume I) a termination of services 1s brought about 
the rule clearly contravenes Article 311 (2) of the Constitution and must be held 
to, be invalid Neither of the two rules contemplates an enquiry and in none of 
the instant cases had the procedure prescribed by Article 311 (2) been followed. 
The fact that some kind of proportionate pension 1s awardable (rule 321) to railway 
servants whose services are terminated under rule 149 (3) would not assimilate 
the cases dealt with under the said rule to cases of compulsory retirement. The 
right to terminate services conferred by rule 149 (3) has to be struck down as in- 
consistent with Article 311(2) in spite of the fact that a similar right is given to the 
servant concerned. X 

The argument that the rule was part of the contract of service which the ser- 
vant entered into with full knowledge of the rule and therefore cannot complain 
about ıt, can have no validity ın dealing with the question about the constitutionality 
of the mmpugned Rule. 

Biswanath Singh v. District Traffic Superintendent, N. E. Railway, A.I.R. 1958 
Pat. 221, The Umon of India v Askaran, AIR 1957 Raj 836, Hardwari Lal v. General 
Manager, N E. Railway, Gorakhpur, A IR 1959 All 439, Kishan Prasad v. The Union of 
India, A.Y.R. 1960 Cal 264 and D. S. Srinath v General Manager, Southern Railway, 
A.LR. 1962 Mad. 379 overruled. 

Shyam Lal v State of U. P. and the Umon of India, (1954) S.C J. 493 : (1954) 1 
M.L.J. 730° (1955) 1 Sup CR. 26 explained and distinguished. 

No other branch of public service in India contains a rule similar to the impugned 
rule 148 (3) or 149 (3) of the Railway Establishment Code for its civil servants. 
Employment under the Railway alone cannot be said to constitute a class by itself 
for the purpose of framing the impugned rule. After the Railways were taken over by 
the State the validity of the rule 1s exposed to the challenge under Article 14 of the 
Constitution as discriminatory. : 

Per Subba Rao, 7.—A title to an office must be distinguished from the modeof 
its termination. If a person has title to an office he will continue to have it till he is 
dismissed or removed therefrom. Terms of Statutory Rules may provide for con- 
ferment of a title to an office and also for the mode of terminating ıt If under such 
Rules a person acquires title to an office, whatever mode of termination 1s prescribed, 
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whatever phraseology is used to discribe it, the termination 1s neither more nor less 
than a dismissal or removal from service and that situation inevitably attracts the 
provisions of Article 311 of the Constitution. The argument that the mode of 
termination prescribed derogates from the title that otherwise would have been 
conferred on the employee mixes up two clear concepts of conferment of title and 
the mode of its deprivation. Article 311 is a constitutional protection given to 
Government servants, who have title to office, against arbitrary and summary dis- 
missal. It follows that the Government cannot by rule evade the provisions of the 
said Article. The parties cannot also contract themselves out of the constitutional 
provision 

Rules 148 (3) and 149 (3) of the Railway Establishment Code conferring power 
on ghe appointing authority to remove a permanent servant on notice would infringe 
the constitutional protection given-to a Government servant under Article 311 of 
the Constitution. A permanent post and such rules cannot stahd together the 
latter must inevitably yield to the former. 

Rules 148 (3) and 149 (3) of the Railway Establishment Code being violative 
of the provisions of Articles 14 and 311 of the Constitution are void and unenforceable. 

Per Das Gupta, 7 —When the service 1s terminated under rule 148 (3) the termi- 
nation 1s not “ removal " or “ dismissal " and it cannot be said that the rule con- 
travenes Article 311. But the rule enables the authority concerned to discriminate 
between two railway servants to both of whom rule 148 (3) as well as rule 149 (3) 
equally applied by taking action in one case and not taking action in the other. 
In the absence of any guiding principle in the exercise of the discretion by the autho- 
rity the rule has therefore to be struck down as contravening the requirements of 
Article 14 of the Constitution and consequently void. 

Per Shah, 7.—If determination of service under rule 148 (3) of the Railway 
Establishment Code does not amount to dismissal or removal as a disciplinary 
measure, there 1s nothing in the Constitution which prohibits such determination 
provided ıt is consistent with Article 309 of the Constitution A determination of 
service founded on a right flowing from contract or the service rules, 1s not punigh- 
ment and carries with ıt no evil consequences It does not deprive the public servant 
of his right to the post, 1t does not forfeit benefits already acquired and casts no 
stigma upon him 

A railway employee who has accepted employment on the conditions contained 
in the Rules cannot after having obtained employment, claim that the conditions 
which were offered to him and which he accepted, are not binding upon him 

The impugned rules apply to all railway servants bolding posts pensionable 
and non-pensionable The special conditions in which the Railways have to 
operate and the interests of Nation which they serve justify the classification. If 
for the purpose of ensuring the interests and safety of the public and the State, the 
President has reserved to the Railway Administration power to terminate employ- 
ment under the Railways, 1t cannot be assumed that such vesting of authority singles 
out the railway servanis for a special or discriminatory treatment so as to expose 
the rule which authorises termination of employment to the lability to be strutk 
off as infringing Article 14. Rule 148 (3) cannot be regarded as infringing either 
Article 311 (2) or Article 14 of the Constitution : 

B. C Ghosh senior Advocate (P K. Chatterjee Advocate with him for Appellants 
in C A.Nos 711 to 713 of 1962 and Respondents in C. A No 837 to 839 of 1963. 

I. M Lall and U D. Mahajan Advocates for Appellant in €! A No 714. of 1962. 

S.V. Gupta (Additional Solicitor-General for India) (Naunt Lal and R. H. Dhebar, 
Advocates with him), for Respondents in C A Nos 711 to 714 of 1962. 

C KE Daphtary (Attorney-General of India (R Ganapathy Dyer and R. H Dhebar, 
Advocates with him), for Appellants. in C A Nos 837 to 839 of 1963 

R. K. Garg and P K. Chetterjee, Advocates for Intervenors ın C A. Nos. 837 to 
8 of 1963 

ae R. K. Garg, M K. Ramamurt, S. C Agarwal and D. P. Singh, Advocates of 
M K Ramamurt: & Co. for Intervenors in C A No. 711 to 714. 

K S — — C. As Nos. 711 to 714 allowed. 

C. A. Nos 837 to 839 dismissed. 
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[SuPREME COURT ] 
PB Gajendragadkar, K Subba Rao, The State of Uttar Pradesh ». 
KEN Wanchoo, FC Shah and Kaushailiya. 
Raghuba Dayal, FF. Cr As. Nos 21-26 of 1962. 
1st October, 1963. e 


Suppression of Immoral Trafic in Women and Gals Act, 1956 (CIV of 1956), section 
20—" On recewing information *’—International Convention for the Suppression of Immoral 
Traffic in Women and Girls signed at New York on gth May, 1950—Definitions of ! gul’ 


‘ women’ f prostitute —Articles 14 and 19 of the Constitution uf infringed by section 20 of 
the Act 


If the Legislature intended to confine the expression “ information ” only to 
that given by a Special Police Officer, it would have specifically stated so in the 
section The omission 1s a clear indication that a particular source of information 
is not material for the application of the section. There ıs an essential distinction 
between an investigation and arrest in the matter of offences and information to 
the Magistrate the former, when dealing with women, has potentialities for 
grave mischief and, therefore, entrusted only to specific officers, while mere giving 
of information would not have such consequences, particularly when, as we would 
indicate later, the information received by the Magistrate would only start the 
machinery of a judicial enquiry. We, therefore, hold, giving the natural meaning 


to the expression “on receiving information ”, that “information ” may be from 
any source. 


The object of the Act, as has already been noticed, is not only to suppress 
immoral traffic ın women and girls, but also to improve public morals by removing 
prostitutes from busy public places in the vicinity of religious and educational 1nsti- 
tutions The differences between these two classes of prostitutes have a rational 
relation to the object sought to be achieved by the Act. Section 20, in order to 
prevent moral decadence 1n a busy locality, seeks to restrict the movements of the 
second category of prostitutes and to deport such of them as the peculiar methods of 
their operation n an area may demand .. .. . . We, therefore, hold that 
section 20 of the Act does not infringe Article 14 of the Constitution 

Cases considered, A IR 1963 Bom. 17, A.IR. 1959 All. 57, (1950) S.C.J. 
571. (1950) SCR. 759, 763 and (1952) S.C.J. 253 (1952) S.C.R. 597, 607 : 
(1952) 2 M L.J. 135. 

C B. Agawala, Senior Advocate, (C.P. Lal, Advocate, with him), for Appel- 
lant (ın all the Appeals). 


J P. Goyal, Advocate, for Respondents, (in Or.A. Nos. 21 to 24 and 26 of 
1962) 


G.R. ——— Appeals allowed, 

e [SUPREME Counr.] 
P.B Gajendragadkar, K'. Subba Rao, Mohan Singh v. 
K.N. Wanchoo, F € Shah and Bhanwarlal. 
Raghubar Dayal, 37. C.A.No 530 of 1963. 


9rd October, 1963 


Representation of the People Act (XLII of 1951), section 80 read with sections 100 and 
IOI, section 82, section 123—Expressiwn “Gratification.” 


The acceptance of offer which constitutes a motive or reward for withdrawing 
from the candidature must be acceptance of gratification ; and if gratification does 
not include all offers and acceptances of mere promises, but requires, to constitute 
it an offer and acceptance relating to a thing of some vafue, though not necessa:&ly 
estimable 1n terms of money, a mere offer to help in getting employment is not such 
offer of gratification, within the meaning of section 123 (1) (b) as to constitute it a 
corrupt practice It was in the circumstances not necessary on the allegations 
made in para. 11 (4) of the petition to implead Himmat Singh as a respondent to 
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the petition. We therefore agree with the High Court, though for different reasons, 
that the petition filed by Bhanwarlal was not defective 


The test 1n cases undersection 123 (4) 1s whether the imputation besides being 
false 1n fact, 1s published with the object oflowering the candidate 1n the estimation 
of the electorate and caltulated to prejudice his prospects at the election And 
in ascertaining whethér the candidate 1s lowered in the estimation of the electorate, 
the 1mputation made must be viewed ın the light of matters generally known to 
them. ° 


In recording their conclusions the Tribunal and the High Court did not proceed 
on mere grounds of probability. The findings recorded by the Tribunal and the 
High Court are therefore concurrent findings of fact founded on appreciation of 
oral evidence and no ground is made out for departing from the settled practice of 
the Court against interference with those concurrent findings of fact. 


U.M. Trwedi, Senior Advocate, (Malik Arjun Das, Shanti Swarup Khanduja and 
Ganpat Ra Advocates, with him), for Appellant 
G S Pathak, Senior Advocate, (U. N. Dhachawat, Advocate and Rameshwar Nath 
E S JN. Andley, Advocates of M/s. Rajinder Narain & Co., with him), for Respon- 
ent No. 1. 


G.R. —————— Appeal dismissed. 
[SUPREME Counmr.] 

P. B Gajendragadkar, K. Subba Rao, H. H. the Maharana Sahib 

K.N. Wanchoo, F G Shah and Shi: Bhagwat Singh Bahadur of 

Raghubar Dayal, FJ. Udaipur v. 

3rd October, 1963 The State of Rajasthan. 


C.A.No 528 of 1963. 


Industrial Disputes Act (XIV of 1947), section 10—Sections 86 and 87-B, Civil 
Procedure Code (V of 1908)—Aritles 362, 366 (22) of the Constitution—United State of 
Rajasthan Covenant. 


The Industrial Disputes Act, 1947, as originally enacted applied to British 
India But by the amendment made by the Industrial Disputes (Appellate Tri- 
bunal) Act, XLVIII of 1950, section 34 and the Schedule thereto, the Act was 
extended to the whole of India except the State of Jammu and Kashmir, and since 
then by the enactment of the Industrial Disputes (Amendment and Miscellaneous 
Provisions) Act, XXXVI of 1956, the Act extends to the whole of India. The 
Industrial Disputes Act, 1947, therefore, applied at the material tume to the territory 
of Rajasthan The appellant ıs a citizen of India, the Act extends to the territory 
of Rajasthan and pruna facie he 1s governed by the provisions of the Act. » 


But whether the bar to the jurisdiction of a Court arising out of Article 363 
can be effectively pleaded has, ıt must be observed, not been investigated befose 
the High Court It was also not raised before us . 1t has fallen to be mentioned 
by us because it arises out of the plea raised for the first time before*this Court in 
which reliance is placed on Article 362 by the appellant. We therefore decline to 
express any opinion on the questions whether by Article 362 the appellant 1s privi- 
leged against reference under the Industrial Disputes Act and also whether the 
Courts have jurisdiction to adjudicate upon the plea set up by the appellant. 
Sudhansu Sekar Singh Deo v State of Orissa, (1961) LS.CR 779, 786, held 
not applicable and distinguished. 


GS Pathak, Senior Advocate, (K. Finder and B Dutta, Advocates and 7. B. 
Dadachanp, O C. Mathur and Ravinder Naran, Advocates of M/s. 7. B. Dadachang 
G eCo., with him), for Appellant. 


GC Kasliwal, Advocate-General, for the State of Rajasthan, (S K. Kapur and 
BRG K. Achar, Advocates, with him), for Respondents. 


G.R. —— Appeal dismissed. 
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[SUPREME Counmr] 
P.B Gajendragadkar, K Subba Rao, Corporatıon of Calcutta v. 
K.N Wanchoo, F C Shah and Calcutta Tramways Co , Ltd 
Raghubar Dayal, FF. Cr A 117 of 1961. 


4th October, 1963. 


Calcutta Mumcipal Act (XX XIII of 1951), sections 437, 537—Madras Cuty Muniwial 
Act (IV of 1919)—Delht Mumeipal Corporation Act (LXVI of 1957)—Article 19 of the 
Censtitution —Plea of mala fide. 


It has been urged that the Corporation which 1s an elected body would exercise 
the power conferred on it under section 437 (1) (b) reasonably and therefore the 
provision must be considered to be a reasonable provision. This in our opinion 15 
no answer to the question whether the provision 15 reasonable or not. Itisof course 
true that mala fide exercise of the power conferred on the Corporation would be 
struck down on that ground alone ; but ıt is not easy to prove mala fide, and in 
many cases it may be that the Corporation may act reasonably under the provision 
but ıt may equally be that knowing that its opinion 1s conclusive and non-justiciable 
it may not so act, even though there may be no mala fides The vice in the provisions 
is that it makes the opinion of the Corporation, howsoever capricious or arbitrary 
it may be or howsoever unreasonable on the face of it it may be, conclusive and non- 
justiciable The conferment of such a power on a municipal body which has the 
effect of imposing restrictions on carrying on trade, etc , cannot in our opinion be 
said to be a reasonable restriction within the meaning of Article 19 (6) Such a 
provision puts carrying on trade by those residing within the limi’s of the municipal 
corporation entirely at its mercy, 1f ıt chooses to exercise the power capriciously, 
arbitrarily or unreasonably, though not mala fide We therefore agree with the 
High Court that the confeiment of such a power on the Corporation as it stands in 
the parenthetical clause in section 437 (1) (b) must beheld to be an unreasonable 
restriction on the right to carry on trade, etc. 


* We are of opinion that the view taken by the High Court 1s not correct We 
have already pointed out that such a provision did not exist in the earlier Act 
relating to this very Corporation and it is no one’s case that without such provision 
the earlier provision did not work. The first question therefore is whether 1t was 
the intention of the Legislature when ıt passed section 437 (1) (b) that if ıt knew 
that the parenthetical clause was invalid fit would not have enacted the rest of 
section 437 (1) (b). ‘Lhe answer to this question in “our opinion can only be one. 
In view of the corresponding provision in the Calcutta Municipal Act, 1923 we 
cannot accept that the Legislature would not have provided for the licensing of 
premises which in the opinion of the Corporation were used for purposes which 
were dangerous to life, health or property or were likely to create a nuisance, 
unless that opinion was to be conclusive and non-justiciable 


We are therefore of opinion that the parenthetical clause consisting of the words 
‘which opinion shall be conclusive and shall not be challenged 1n any Court" 15 seven - 
able from the rest of section 437 (1) (b) and therefore only these words of this section 
can be struck down and not the whole of the section It may be added that the 
respondent does not rely on any of the remaining principles set out m 
RM D Chamarbaugwallav The Umon of India, (1957) S CJ 593 (1957) 2 An WR 
(SC) 76: (1957) MLJ (C11) 547 : (1957) 2 MLJ (SC) 76 (1957) 8 GR. 930 

AN Sinha and PK Mukherjee, Advocates, for Appellant 


MC Setaluad, Senior Advocate, (Sukumar Ghose and BN Ghosh, Advocates, 
with him), for Respondent : 


GR i e Case remanded- 


[SUPREME CourRT ] 


B P. Sinha, C F., M Hidayatullah Jamuna Singh v. 
and KC Das Gupta, FF. Bhadaı Shah 
4th October, 1963. Cr. A No. 56 of 1960. 


Penal Code (XLV of 1860), sections 173, 190 and 202, 395 and 323 and 


Griminal Procedure Code (V of 1898), section 417 (3)—Amending Act XXVI of 1955 
gwing a right of appeal to the complainant against acquittal—Scope 


It is quite clear that the High Court examined the matter fully and carefully 
and on a detailed consideration of the evidence came to the conclusion that that 
assessment of the evidence had resulted in a serious failure of justice The principle 
laid down by this Court in a series of cases as regards interference with orders of 
acquittal have been correctly followed by the High Court There 1s nothing 
therefore, that would justify us in reassessing the evidence for ourselves. As rele- 
vant parts of the evidence were however placed before us, we think 1t proper 


to state that on a consideration of such evidence we are satisfied that the decision of 
the High Court is correct. 


D.P. Singh, Advocate of M/s. Ramamurth: & Co., Advocates, for Appellants. 


K.K. Sinha, Advocate, for Respondent : 
G.R. Appeal dismissed - 
[SUPREME Court. ] 
B.P. Sinha, C F, P B. Gajendragadkar, Pabitra Kumar Banerji v 
K.N Wanchoo, M Hidayatullah and The State of West Bengal- 
GC Shah, FF Petition No 42 of 1960. 


7th October, 1963. 


Bar Council Act, 1926—Advocates Act (XXV of 1961)—Classificatwn into (1) those 
who only plead, (2) those who both plead and act and (3) those who only act—Validity.- 
Article 14 of the Constitution of India (1950). 


It will be noticed that we have not dealt with this case in the legalistic way in 
which it was sought to be presented on either side We have been chiefly guided by 
considerations ‘ public good °, that is to say, that the Court should be assured of 
efficient and willing assistance from the Bar. It1s only to be hoped that this forward 
step 1s a precursor of further improvements in the relations between the different 
sections of the Bar so that they may grow intoa unified Bar with all the best traditions 
which it has inherited from the past and which it 1s 1ts duty to uphold in the years 


to come to the lasting credit of the legal profession and to the lasting benefit of all 


concerned with law and litigation. = 


The Bar Library Club has already agreed before us to change its rules so that 
the Club conforms exactly to the first section , and admission to 1t will be governgd 
by rules which are common to all lawyers who want only to plead ; there 1s there- 
fore no reason to interfere with accommodation provided by the Coust to the three 
sections ofthe Bar We have also no doubt that the Chief Justice will see that the 
undertaking given by the Bar Library Club will be carried out. We may add that 
in case the undertaking 1s not carried out, the Chief Justice will see that necessary 
and appropriate rules are framed which will carry out the purpose for which the 
accommodation 1$ placed at the disposal of the three sections of the Bar and the 
same are 1mplemented so that there ıs no denial of equality before the law and 
accommodation 1s used for the three sections we have indicated above. 


G.S. Pathak, Senior Advocate, (A.P. Chatter, Mrs E Udayarathnam, Durgabha: 


Deshmukh, B. Dutta and N.S. Shukla, Advocates, with him), for Petitioners and 
the Intervener. 


Ranadeb Chaudhuri, Senior Advocate, (S.P. Varma and P. K. Bose, Advocates, 
with him), for Respondents Nos. 1 and 2, 
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C. K. Daphtary, Solicitor-Geneial of India, (S. N. Ghoraı, Advocate and 
5 JV. Andley and Rameshwar Nath, Advocates of M/s. Raynder Narain & Co, with 
him), for Respondent No. 3 


NC Chatterjee, Senior Advocate, (S N Ghorai, Advocate and S N. Andley and 
E AA Nath, Advocates of M/s. Rapinder Naran & Co , with. him), for Respond- 
ent No 4. -* e 


G.R ————— Petition dismissed. 


[SUPREME CounT.] 


P B. Gajendragadkar, K. Subba Rao, Syed Yokoob v. 
K.N. Wanchoo, F C Shah and K S. Radhakrishfan. 
Raghubar Dayal, FF. C.A No. 593 of 1963. 


Ooth October, 1963. 


Motor Vehicles Act (IV of 1939)—Writ of certiorari—High Courts Furtsdiction— 
Error of law on the face of the record—Article 136 of the Constitution. 


By Majority :—Relying upon its earlier decisions (1955) S C.J. 267: (1955) 
1MLJ. (SC) 157: (1955) ISCR. 1104; (1958) S.C J. 798* (1958) SGR. 
1240, and A I.R. 1960 S.C 1168, the Court held: the question about the limits of 
the jurisdiction of High Courts in issuing a writ of certzorarz under Article 226 has 
been frequently considered by this Court and the true legal position in that behalf is 
no longer in doubt. A writ of certiora can be issued for correcting 
errors of jurisdiction committed by inferior Courts or Tribunals these are cases 
where orders are passed by inferior Courts or Tribunals without jurisdiction, or 
in excess ofit, or as a result of failure to exercise jurisdiction A writ can similarly 
be issued where 1n exercise of jurisdiction conferred on it, the Court or Tribunal 
acts illegally or 1mproperly as for instance, it decides a question without giving an 
opportunity to be heard to the party affected by the order, or where the procedure 
adopted in dealing with the dispute is opposed to principles of natural justice. 
There is, however, no doubt that the jurisdiction to issue a wri of certiorart is a 
supervisory jurisdiction and the Court exercising 1t is not entitled to act as an appel- 
late Court. This limitation necessarily means that findings of fact reached by the 
inferior Court or Tribunal as result of the appreciation of evidence cannot be reopen- 
ed or questioned in writ proceedings. An error of law which ıs apparent on the 
face of the record can be corrected by a writ, but not an error of fact, however 
grave 1t may appear to be. In regard to a finding of fact recorded by the Tribunal, 
a writ of certiorari can be issued if it is shown thatin recording the said finding, the 
Tribunal had erroneously refused to admit admissible and material evidence, or had 
erroneously admitted inadmissible evidence which has influenced the impugned 
finding. Similarly, ifa finding of fact is based on no evidence, that would be regard- 
ed as an error of law which can be corrected by writ of cerhorar. In dealing with 
thts category of cases, however, we must always bear in mind that a finding of fact 
recorded by the Tribunal cannot be challenged in proceedings for a writ of certio- 
rar. on the gfound that the relevant and material evidence adduced before the 
Tribunal was insufficient or inadequate to sustain the impugned finding. The 
adequacy or sufficiency of evidence led on a point and the inference of fact to be 
drawn from the said finding are within the exclusive jurisdiction of the Tribunal, 
and the said points cannot be agitated before a writ Court It is within these limits 
that the jurisdiction conferred on the High Courts under Article 226 to issue 
a writ of cerhorarı can be legitimately exercised (vide Har; Vishnu Kamath v Syed 
Ahmad Ishaque and others, (1955) S C.J. 267: (1955) 1M L J. (S.C.) 157. (1955) 
1S CR. 1104, Nagendra Nath Bora and another v. The Commissioner of Hills Division 
and Appeals, Assam and others, (1958) S.C.J. 798: (1958) SCR. 1240, and Kaushalva 
Dew and others v. Bachittar Singh and others, A.I.R. 1960 S C. 1168. 


It is, of course, not easy to define or adequately describe what an error of law 
apparent on the face of the record means. 
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It may be conceded that in a proper case this Court may refuse to exercise its 
jurisdiction under Article 136 where the interests of justice patently indicate the 
desirabihty of adopting such a course , but we do not see how a plea of such kind 
can be entertained where it is clearly shown that the impugned orders passed by 
the High Court are without jurisdiction. 


M C. Setalvad, Senior Advocate, (R. Gopala Krishnan, Advocate, with him), 
for Appellant. 

G S. Pathak, Senior Advocate, (O.C Mathur, F B. Dadachanj and Ravinder Naratn, 
Advocates of M/s. J B. Dadachann & Co., with him), for Respondent No 1. 


A. Ranganadham Chetty, Senior Advocate, (A V Rangam, Advocate, with him), 
for eRespondents Nos. 2 and 3. 


GR. ———— Appeal allowed. 
[SUPREME Court ] 

B P. Sinha, C J., M Hiayatullah and Chand: Kumar Das Karmarkar v. 

K C. Das Gupta, 37. Abanidhar Roy. 

gth October, 1963. : CrA No 214 of 1960. 


Penal Code (XLV of 1860), section 379—Scope—Gust of offence under —Animus 
furandi. 


The offence of theft consists in the dishonest taking of any moveable property 
out of the possession of another without his consent: Dushonest intention exists 
when the person so taking the property intends to cause wrongful gain to himself 
or wrongful loss to the other This intention 1s known as anunus furand: and without 
it the offence of theft 1s not complete Fish in their free state are regarded as 
Jerae naturae but they are said to be ın the possession of a person who has possession 
of any expanse of water such as a tank, where they live but from where they cannot 
escape Fishes are also regarded as being in the possession of a person who owns an 
exclusive right to catch them 1n a particular spot known as a fishery but only within 
that spot. There can thus be theft of fish from a tank which belongs to another 
and is 1n his possession, 1f the offender catches them without the consent of the owner 
and without any bona fide claim of right 


In our opinion there was an absence ofthe ammus furandi and the cu cumstances 
bring this case within the rule that where the taking of moveable property 1s in the 
assertion of a bona fide claim of right, the act, though ıt may amount to a civil injury, 
does not fall within the offence of theft In this view of the matter we are of opinion 
that the acquittal of the appellants ought not to have been set aside. We according- 
ly allow the appeal and setting aside the conviction of the appellants’ order their 
acquittal The fines if recovered shall be refunded to them 


Nuruddin Ahmed and B P. Maheshwan, Advocates, for Appellants. 
S. C Majumdar, Advocate, for Respondent. 5 
P K Chatterjee, Advocate, for P K Bose, (Upon notice being issued) Advocate, 


fo. State of West Bengal ° 
GR -— Appeal allowed’ 
[SUPREME COURT ] 
M Hidayatullah and Mohammad Ikram Hussain v. 
KC Das Gupta, FF The State of Uttar Pradesh. 
gth, October, 1963 Cr As Nos 227-228 of 1960. 


Criminal Procedure Code (V of 1898), section 491—Habeas Corpus—Contempt of 


Court’s order g 


* In our opinion the writ ms in this case for the production of Kaniz Fatima 
should have been preceded by some more enquiry. It is wrong to think that in 
habeas corpus proceedings the Court is prohibited from ordering an inquiry into a 
fact, All procedure is always open to a Court which is not expressly prohibited 
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and no rule of the Court has laid down that evidence shall not be received, if the 
Court requires ıt No such absolute rule was brought to our notice. It may be 
that further evidence would have borne out what Mahesh stated and then the ordei 
could always be passed for the production of Kaniz Fatima , but if the evidence did 
not bear out what Mahesh alleged then the order which the appellant disobeyed 
and for which he has to suffer imprisonment would never haye been passed. "The 
learned Judges failed to notice that Mahesh's affidavit was that she was pregnant for 
6 months and not as they state that she 1an away early in June 1960 because she 
became pregnant. It would be difficult to hide such an advanced pregnancy till 
20th June, 1960 when she left the house. 


The High Court relied upon certam cases and Mr. N. C. Chatterjee attempted 
to distinguish them The cases referred to by Mr. Chatterjee were the The Queen v 
Barnardo, 23 Q.BD 305, The Queen v. Barnardo, 24 Q B D. 283 and Thomas John 
Barnardo v. Mary Ford, 1892 A €. 326 We do not consider it necessary to refer to 
them because the principles on which a person 1s released from private detention 
and custody are well settled and also well known. The High Court can always 
order the production of the body of a person illegally detained and can punish 
disobedience of its order by attachment and commitment. There is neither doubt 
nor complexity in this proposition, once ıt 1s held that the disobedience was wilful, 


We pass no order in the other appeal but we hope that 1f Mahesh renews the peti- 
tion, the High Court will put him to strict proof of his allegationsregarding the age, 
the conversion of Kaniz Fatima and his marriage with her and his lack of interest 
in her welfare for over three years before ordering a second time that Kaniz Fatima 
be brought into Court. 


N C Chatterjee, Senior Advocate, (D P. Singh and M.I. Khowaja, Advocates, 
with him), for Appellant (1n both the Appeals). 


GP Lal, Advocate, for Respondent No. 1 


* GR. —————— Order accordingly; 
[SUPREME CoURT.] 

P.B., Gajondragadka: , K. Subba Rao, Makhan Singh Tarsikka v. 

K.N. Wanchoo, F.C. Shah and The State of Punjab. 

Raghubar Dayal, FF Cr A.No. 80 of 1963. 


11th October, 1963. 


Defence of India Rules, Rule 30 (1) (6)—Sections 307, 324, 364 and 367, Indian Penal 
Code (XLV of 1860)—Nature and Scope of the orders. 


It is thus clear that the nature and the scope of the orders which can be validly 
passed under rule go (1) 1s very much wider than the order of detention which alone 
can be made under section 3 (1) of the Act. But the question which we have to 
consider is : does this fuct make any difference to the interpretation of the operative 
provisions of Rule 30 (1) ın 1elation to detention? In our opinion the answer to 
this question must be ın the negative. Rule 3o (1) (b), like section 3 (1) (a), clearly 
postulates that an order can be made under it only where it 1s shown that but for 
the imposition of the said detention, the person concerned would be able to carry 
out a prejudicial activity of the character specified ın Rule 30 (1). In other words, 
one of the conditions precedent to the service of the order permitted under Rule 
30 (1) (b) 1s that if the said order ıs not served on the person, he would be free and 
able to carry out his prejudicial activity ın question The fact that other kinds 
oforders can be passed against a person under Rule 30 (1) does not alter the essential 
condition of a valid service of the order contemplated by Rule go (1) (b) that if 
the said order is not se1ved, the prejudicial activity may follow ‘Therefore, we 
are satisfied that on a plain construction of Rule 30 (1) (0) 1t must be held that the 
order permitted by ıt can be served on a person who would be free otherwise to 
carry out his prejudicial activity. Such a freedom cannot be predicted of the appel- 
lant in the present case because he was in jail at the relevant tıme. Therefore, we 
do not think that the distinction which the Dy. Advocate-General seeks to make 
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between the provisions of Rule 33 (1) (6) and section 3 (1) (a) makes any difference 
to the constiuction of the Rule. The service ofa detention order on a person who 1s 
already 1n jail custody vn tually seeks to effectuate what may be called “a double 
detention " and such double detention is not intended either by section 3 (1) (a) 


or by Rule 30 (1) (b) ; ıt 1s plainly unnecessary and outside the purview of both 
the provisions : 


If the appropriate authority wants to detain a person under Rule 30 (1) (b), 
it must be shown that when the order of detention 1s served on hum, he was fiee to 
carry out his prejudicial activities and his prejudicial activities could be prevented 
only by his detention. Therefore we must hold that the service of the order of 
detention on the appellant whilst he was in jail custody 1s invalid. 


R.K. Garg, S C. Agarwal, M K. Ramamurth and D. P Singh, Advocates of M/s. 
Ramamurth; & Co , for Appellant. 


L.D. Kaushal, Senior Deputy Advocate-General, for the State of Punjab, (B R. 
G.K. Achar, Advocate, with him), for Respondent. 


G.R. ———— Appeal allowed. 
[SUPREME Counmr.] 

P.B. Gajendragadkar, K. Subba Rao, Raichand Amulakh Shah v. 

K.N. Wanchoo, N. Rajagopala Ayyangar The Union of India. 

and J.R. Mudholkar, FF. C.As. Nos. 149-154 of 1959. 


21st October, 1963 


Railways Act (LX of 1890), as amended sections 3 (14), 26, 32, 34, 41, 45, 46-A to 
46-C——Refund—Maintamability of suis. 


Let us now see whether any remedy 1s provided by the Act for an aggrieved 
party to ask for a refund of the charges collected on thc ground mentioned in the 
plamt The Tribunal constituted under section 34 of the Act has Juiisdiction to 
decide whether the charges levied by the railway administration other than éhe 
standardised terminal charges were unreasonable. The Act does not provide for 
any remedy for any aggrieved party to approach the Tribunal for a refund of the 
amount collected by the railway administration by way of wharfage or demurrage 
on the ground that the rules empowering the said administration to do so are ultra 
vires or that the amounts so collected are in excess of wharfage or demurrage leviable 
under the rules. If the impugned charges are standardised terminal charges, the 
dispute in regard thereto falls outside section 41 of the Act If they are charges 
other than the standardised te:minal charges, the jurisdiction of the Tribunal ıs 
confined only to the question of its reasonableness “It has no jurisdiction to decide 
whether the 1ules empowering the railway administration to levy a particular charge 
are ultra vires or whether the railway administration collected amounts in exctss of 
the charges which it can legally levy under a rule. If sO, it 1s clear that no provision 
has been made under the Act giving a remedy to an aggrieved party to ask fog a 
refund of amounts, such as those alleged to have been collected from the appellants. 


Section 26 therefore, cannot be a bar against the maintainability of the suits filed 
by the appellants. 


S P Sinha, Cenior Advocate, (Shahzad: Mohiuddin and M I Khowaja, Advocates, 
with him), for the Appellants (in all the appeals), 


N S. Bindra, senior Advocate, (R.N. Sachthey, Advocate, with him), for Respond- 
ent (in all the appeals). 


G.R Appeals allowed 
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[Supreme Court.] 


P.B. Gajendragadkar, K. Subba Rao, State of Punjab v. 
K.N. Wanchoo, N. Rajagopala Jagdıp Singh. 
Ayyangar and F.R. Mudholkar, FF. G.As. Nos. 290 to 293 of 1962; 


19th September, 1963. 


Constitution of India (1950), Article 311—Section 111 of the States Reorganisation 
Act, 1956. 


By Majority :—Applying the desision in Parashotam Lal Dingra v. Union of India 
(1958) S.C.J. 217 : (1958) S.C.R. 828, the Court held therefore, even though upon 
their allocation to the State of Punjab as from rst November, 1956, they were shown 
as confirmed Tahsildars, they could not in law be regarded as holding that status. 
Legally them status was only that of Officiating Tahsildars. The notification in 
question in effect recognises only this as their status and cannot be said to have the 
effect of reducing them in rank by reason merely of correcting a earlier error. 
Article 311 (2) does not, therefore, come into the picture at all. 


S.M. Sikn, Advocate-General for the State of Punjab (Gopal Singh and R N. 
Sachthey, Advocates, with him, for Appellant (In all the appeals.) 


S.P. Sinha, Senior Advocate, (Sukhdev Singh Sod, S.K. Mehta, Shahzad: Mohiuddin 
and K.L. Mehta, Advocates, with him), for Respondent (In all the appeals). 


G.R. Appeals allowed. 


[SUPREME Counmr.] 


P.B. Gajendragadkar, K. Subba Rao, Afzal Ullah 5, 
K.N. Wanchoo, F.C. Shah and The State of U.P. 
i Raghubar Dayal, FF. Cr. A. No. 1 of 1962. 


20th September, 1963. 


United Provinces Municipalities Act (XI of 1916), section 299 (1)—Bye-laws under 
the Act—Power of the Board to make Bye-laws—Plea of mala fide. 


Applying xts earlier decision P. Balakoitaiah v. Union of India and others, A.I.R. 
1958 S.C. 232 at 236, the Court held, it is true that the preamble to the bye- 
laws refers to clauses A (a), (b) and (c) and J (d) of section 298 and these clauses 
undoubtedly are inapplicable ; but once it is shown that the impugned bye-laws 
are within the competence of 1espondent No 2, the fact that the preamble to the 
bye-laws mentions clauses which are not relevant, would not affect the validity 
of the bye-laws. The validity of the bye-laws must be tested by reference to the 
question as to whether the Board had the power to make those bye-laws. If the 
power is otherwise established, the fact that the source of the power has been in- 
correctly or,inaccurately indicated in the preamble to the bye-laws, would not 
make the bye-laws invalid. 


No doubt Mr. Misra referred to the fact that Aftab Ahmad has admitted that 
there 1s no other grain market in Sakrawal except the one run by the appellant, 
but that, in our opinion can hardly afford a basis on which the plea of mala fides 
could be Judged, Sakrawal appears to be a locality in the town of Tanda, and so, a 
statement even if 1t is taken at its face value, cannot possibly justify the assumption 
that there is only one grain market in the whole of the town of Tanda. Besides, 
for proving mala fides the appellant ought to have made appropriate allegations 
at the stage of trial and led evidence to prove them. “Therefore, the plea of gala 
fides cannot be permitted to be raised. ; 


As the High Court has pointed out, these are pleas of fact and should have 
been taken at the trial. In our opinion, therefore, the High Court was fully justi- 
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fied in not allowing the appellant to take these pleas for the first time at the appellate 
stage. 


B.C. Masra, Advocate, for Appellant. 


X C.B. Agarwala, Senior Advocate, (C.P. Lal, Advocate, with him), for Respondent 
O. I. 
G.R. . Appeal dismissed. 


[SUPREME Coumr.] 
B.P.*Sinha, C. J., J-C. Shah and Kaushalya Rani v. 
N. Rajagopala Ayyangar, FF. Gopal Singh. 
20th September, 1963. Cr. A. No. 126 of 1962. 
Limitation Act (IX of 1908), secon 5, Article 157—Delho Special Police Establishment 
Act, 1946—Sectron 417, Criminal Procedure Code (V of 1898). 


Reviewing the case law decided by the various High Courts the Court held ** in 
our opinion, the view taken by the Full Bench of the Bombay High Court ın the 
case of Anjanaba: v. Yeshwantrao Daulatrao Dudhe, I.L.R. (1961) Bom. 195, is the 
correct one. In that case it was held that the provisions of section 417 (4) of the 
Criminal Procedure Code were a ‘ special law ’ within the meaning of section 29 (2) 
of the Limitation Act. In that case, the High Court has dealt with the decisions 
of the different High Courts on the question and with the reasoning for those deci- 
sions. As we agree with the conclusions of the High Court of Bombay, we do not 
think ıt necessary to repeat the observations made therein, bearing on the reasons 
given by the High Courts of Allahabad, Andhra Pradesh and Madras for coming 
to contrary conclusions. 


Cases considered I.L.R. 30 Pat. 126 , I.L.R. (1952) Bom. 1083, A.I R. 1958 
All. 691 ; I.L.R. (1960) All. 7/61; (1957) 1 M.L.J. 150: A.I R. 1958 Mad. 416. 
(1956) An. W.R. 821 : A.LR. 1957 And. Pra. 406 : (1958) 1 An. W.R. 75 : A.L.R. 
1958 An. Pra. 230 and LL.R. (1961) Bom. 135. 


Dr. Vidya Dhar Maharajan, Advocate, for Appellant. 
G.R. Appeal dismissed, 
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[SUPREME Counr.] 


P B Gajendragadkar, K. Subba Rao, Champaklal Chimanlal Shah v. 
K. N. Wanchoo, N Rajagopala Ayyangar The Union of India. 
and F R Mudholkar, JJ C.A. No. 472 of 1962. 


23rd October, 1963. 


Constitution of India (1950), Article 311 (2)—Right of prehminary enquny—Central 
Civil Serves (Temporary Service) Rules, 1949—Quasi-permanent service. 


We are of opinion that there 1s no force 1n this argument, and as a matter of 
fact the context of rule 3 itself requires that that rule must be read in haimony 
with the definition of “ quasi-permanent service " in rule 2 (b), for it could not 

e possibly be the intention of the rule-making authority to create disharmony between 
the definition 1n rule 2 (5) and the provision in rule 3. The contention on behalf 
of the appellants that the two sub-clauses are independent and have to be read 
disjunctively must be rejected and 1t must be held that both the conditions 1n rule 9 
must be satisfied before a Government servant can be deemed to be ın quasi-perma- 


nent service. 
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There must therefore be no confusion between the two enquiries and it is 
only when the Government proceeds to hold a departmental enquu y for the purpose 
of inflicting on the Government servant one of the three major punishments indi- 
cated 1n Article 311 that the Government servant is entitled to the protection of 
that Article That is why this Court emphasised ın Parshottam Lal Dhingra v. Union 
of India, (1958) SCJ 217 (1958) SOR 828, and in Shamlul v. The State of Uttar 
Pradesh, (1954) S CJ 493 (1954) 1 MLJ 730: (1955) 1 SCR 26, that the motive 
of the inducing factor which influences the Government to take action under the 
terms of the contract of employment or the specific service rule 1s irrelevant. i 


We are, therefore, of opinion that on the facts of this case Article 311 (2) has 
no application and the appellant was not entitled to the protection of that Axticle 
before his services were terminated under rule 5, for the termination of service here 
does not amount to infliction of the penalty of dismissal or removal. 

R.K Garg, S.C. Agarwala, D. P. Singh and M. K  Ramamurtla, Advocates of 
M/s. Ramamurth: © Co., for Appellant. 

S. V. Gupte, Additional Solicitor-General of India, (V.D. Mahajan and 
R. N. Sachthey, Advocates, with him), for Respondent. 

G.R Appeal dismissed. 


[SUPREME Counr.] 


P. B. Gajendragadkar, K. Subba Rao, State of Maharashtra v. 
K. N Wanchoo, F C. Shah and Mishrilal Tarachand Lodha. 
Raghubar Dayal, J F. C.A. No. 587 of 1962. 


24th October, 1963. 
« Bombay Court-fees Act, 1959, Article 1, Schedule I—Cwil Procedure Code (V of 
1908), sections 34 and 35—Interest pendente lite. 

We therefore hold that the amount of pendente lite interest decreed is not to be 
included in the ‘amount or value of the subject-matter 1n dispute in appeal’ for 
the purposes of Article 1 of Schedule I of the Bombay Court-fees Act unless the 
appellant specifically challenges the correctness of the decree for the amount of 
interest pendente lite independently of the claim to set aside that decree. The appel- 
lant here has not specifically challenged the decree in that respect and therefore 
the High Court is mght ın holding the memorandum of appeal to be sufficiently 
stamped. 

~S. V. Gupte, Additonal Solicitor-Geneial of India (R. H. Dhebar, Advocate, 
with him), for Appellant. 


e S.G Patwardhan, Senior Advocate (A. G. Ratnaparkhi, Advocate, with him), 
for Respondent No. 1. 


GR. ` Appeal dismissed, 
[SUPREME Counr.| £ 
P B. Gajendragadkar, K. Subba Rao, Mangilal v. 
K. N. Wanchoo, N. Rajagopala Ayyangar Sugan Chand. 
and J. R. Mudholkar, JF. C.A. No. 307 of 1963. 
24th October, 1963. x 


Transfer of Property Act (IV of 1882), sections 106 and 113—Madhya Pradesh 
Accommodation Control Act (XXIII of 1955). 


Therefore, from the sole circumstance of acceptance of rent after 11th April, 
1959 waiver cannot at all be inferred. We are, therefore, unable to accept the 
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argument of the learned Additional Solicitor-General that by cashing the cheque 
for Rs 1,320 the plaintiffs waived all rights which accrued to them under the notice 
dated 11th April, 1959. As we have already said, no right under section 106 of 
the 'Transfer of Property Act had accrued to them because of the ineffectiveness of 
the notice in so far as the termination of tenancy was concerned and, therefore, 
no question of waiver.with respect to that part of the notice arises. So faras the 
right accruing under section 4 (a) of the Accommodation Act ıs concerned, the 
defendant having been under liability to pay rent even after the giving of notice 
the acceptance of the rent by the plaintiffs would not by itself operate as waiver. 


S.V. Gupte, Additional Solicitor-General of India (O. C. Mathur, Ravinder Narain 
and sf. B. Dadachanji, Advocates of M/s. J. B. Dadachang & Co., with him), for 
Appellant. 


M. C. Setalvad, and A.V. Viswanatha Sastri, Senior Advoctes, (Rameshwar Nath 
and S. N. Andley, Advocates of M/s. Rajinder Narain & Co., with them), for Res- 
pondents. 


G.R. Appeal dismissed. 


[SUPREME Counr.] 


P. B. Gajendragadkar, K. Subba Rao, Jayantilal Amratlal Shodhan v. 
K. N. Wanchoo, f. C Shah and F. N. Rana, Commissioner, 
Raghubar Dayal, j f. Baroda Division, Baroda. 

5th November, 1963. C.A. No. 104 of 1963. 


Land Acqusition Act (I of 1894), Article 258 (1) of the Constitution. 


By majortty—The expression “ acquisition, holding and disposal of property ” 
would, in our judgment, include compulsory acquisition of property. That 1s a 
provision in the Constitution which within the meaning of the Proviso to Article 
73 (1) expressly provides that the Parliament may acquire Property for the Union 
and consequently executive power of the Union in relation to compulsory acquisition 
of property is saved thereby power of the State to acquire land notwithstanding. 


We see no distinction in principle between the notification which was issued by 
the Governor-General in Edward Mills Company, Lid., Beawa and others v. "I he State of 
Ajmer and another, (1955) §.C.J. 42 : (1955) 1 M.L.J. (SC ) 1 : (1955) 1 S.C.R. 735, 
and the notification with which we are dealing in this case. This ıs not to say that 
every order issued by an executive authority has the force of law. If the order ıs 
purely administrative, or is not 1ssued in exercise of any statutory authority it may 
not have the force of law. But where a general order 1s issued even by an executsve 
authority which confers power exercisable under a statute, and which thereby in 
substance modifies or adds to the statute, such conferment of powers must be 
regarded as having the force of law. 


G. S. Pathak, Senior Advocate, (G. Dutta, Advocate of M/s. 7. B. Dadachanji 
& Co.), for Appellant. 


C. K. Daphtary, Attorney-General for India, and N. S. Bindra, Senior Advocate, 
(R. H. Dhebar, Advocate, with them), for Respondents. 


G.R, Appeal dismissed, 
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[SUPREME Coumr.] 
P. B. Gajendragadkar, K. Subba Rao, Siiman Srimath Addanki Tiruvenkata 
K. N. Wanchoo, N. Rajagopala Ayyangar Thata Desika Charyulu v. 
and j. R Mudholkar, FF. State of A.P. 
7th November, 1963. C.A. No. 375 of 1961. 


Madras Estates (Reduction of Rent) Act (XXX of 1947) and Madras Estates (Abolition 
and Conversion into Ryotwart) Act (XXVI of 1948)—‘ Estate’—Whether the Shrotriem 
7s an ‘ Estate’. 


Apart however from the entry in column 3 read with columns 4 and 5 on which 
we have based our conclusion, we might point out that it is unthinkable that the 
grantor while granting the dry lands in the village, reserved for himself for his engoy- 
ment or for a grant on future occasion the saline land wholly unfit for cultivation, 
We consider therefore that there is no substance in this last contention either. 


It would therefore follow that the learned Judges of the High Court were right 
in ae that the notification by Government under the Rent Reduction Act 
was valid. 


The Madras High Court had held in Kama Umin Isa Ammal v. Ram Kadumban, 
(1952) 2 M L.J. 667 that such a decision of the Tribunal was null and void and there- 
fore would not amount to a dismissal of the appeal by the Tribunal. So far as the 
second point was concerned, the learned Judges accepted as correct the view © 
the Madras High Court in the decision referred to and held that the order of the 
Tribunal dismissing the appellant’s appeal was a nullity, but the learned Judges 
further held that this would not automatically nullify or vacate the determination 
and decision of the Settlement Officer under section g and his finding that the village 
in suit was an ‘ inam estate ? but that it had the effect merely of leaving the appeal 
where it stood at the time 1t was purported to be dismissed by the two members who 
could not function as the Tribunal. In other words, the result of applying the rule 
enunciated by the Madr s High Court was that there was a valid order of the Settle- 
ment Officer followed by an appeal which had been filed to the ‘Tribunal but wer 
had not yet been disposed of validly by the Tribunal. Thus the effect in law o 
the void order of the Tribunal was held to be thet the appeal was still pending 
before the Tribunal. On this conclusion which is obviously correct the A 
could get no benefit, so far as the present suit was concerned, by the invalid dismissa 
of his appeal, for invoking the jurisdiction of the civil Court to determine the question 
whether the * inam village’ was an ‘inam estate" though it would be competents 


to him to further prosecute the appeal, if he considered that that would serve his 
Interests, 


_ A.V. Viswanatha Sastri, Senior Advocate, (T. V. R. Tatachari, Advocate, with 
him}, for Appellants. 


! C.K. Daphtary, Attorney-General for India (R. N. Sachthey, Advocate, for 
P? D. Menon, Advocate, with him), for Respondent No. 1. 
G.R. . Appeal dismissed. 


[SUPREME Coumr.] 


P. B. Gajendragadkar, K. N. W anchoo Workmen of Balmer Lawrie & Co., 
and K. C. Das Gupta, JJ. Ltd. v. Balmer Lawrie & Co , Ltd. 
4th November, 1963. C.A. No. 820 of 1962. 


Industrial Disputes Act (XIV of 1947)—Grades and stales of pay—Privilege legues 
medical leave and retiring age. 


Therefore, we are satisfied that having regard to the genesis of the five grades 
which prevailed 1n the respondent’s concern and the manner in which these grades 
have functioned since 1949, it is not necessary to make any adjustments in the 
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grades by reducing their number. Accordingly, we think the Tribunal was right 
in refusing to accept the demand of the appellants to reduce the grades from five 
to two 


Now, it is obvious that these questions cannot be decided merely on the interest- 
ed testimony either of the workmen, or of the employer and his witnesses. 
Unfortunately the Tiibunal has lost sight of this important feature. Therefore, we 
are satisfied that the Tribunal was ın error ın refusing to consider the merits of the 
appellants’ claim ın regard to the modification and increase ın the wage scales. 


In regard to the appellants’ grievance 1n respect of privilege leave and medical 
leave we see no substance. 


T he result is, the award 1ejecting the appellants! claim for modification and 
revision of wage scales 1s set aside and the matter 1s sent back to the Tribunal for 
disposal of thus issue in accordance with law. 


P. K. Sanyal, Senior Advocate (P. K. Mukherjee, Advocate, with him), for Appel- 
ants. 


B. Sen, Senior Advocate (S. Ghosh and B. N. Ghosh, Advocates, with him), for 
Respondent No. 1. 


G.R. ' Appeal remanded, 


[SUPREME CouRT,.] 


K. Subba Rao and Balmukand v. 
J R. Mudholkar, FF. Kamlawati. 
27th January, 1964. C A. No. 7 of 1962. 


Hindu Law—Karta of Jomt family—Alunation—Whether a contract not beneficial 
to the family can be specifically enforced —Defenswe purpose of the transaction 


We have no doubt that for a transaction to be regarded as one which is of benefit 
to the family it need not necessarily be only of a defensive character. But what 
transaction would be for the benefit of the family must necessarily depend upon 
the facts of each case. In the case before the Full Bench the two managers of the 
family found ıt difficult to manage the property at all with the result, apparently, 
that the family was incurring losses. To sell such property, and that too on advan- 
tageous terms, and to invest the sale proceeds in a profitable way could certainly 
be regarded as beneficial to the family. In the present case there is unfortunately 
nothing in tbe plaint to suggest that the karta Pindidas agreed to sell the property 
because he found it difficult to manage 1t or because he found that the family was 
incurring loss by retaining the property. Nor again isthere anything to suggest 
that the idea was to invest the sale proceeds 1n some profitable manner. Indeed 
there are no allegations ın the plaint to the effect that the sale was being contemplated 
by any considerations of prudence. All that is said is that the fraction of the family's 
share of the land owned by the family bore a very small proportion to the land which 
the plaintiff held at the date of the transaction. Butthat was indeed the case even 
before the purchase by the plaintiff of the 23/120th share from Devisahai ‘There is 
nothing to indicate that the position of the family vis-a-vis their share ın the land 
had 1n any way been altered by reason ofthe circumstance that the remaining 17/20th 
interest in the land came to be owned by the plaintiff alone. Therefore, even upon 
the view taken in the Allahabad case the plaintiff cannot hope to succeed in this suit. 


8 
* In these circumstances we must hold that the Courts below were right 1n dis- 
missing the suit for specific performance. We may add that granting specific 
performance is always in the discretion of the Court and in our view in a case of 
this kind the Court would be exercismg its discretion right by refusing specific 
performance. : ; 
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. . No doubt Pindidas himself was bound by the contract which he has entered 
into and the plaintiff would have been entitled to the benefit of section 15 of the 
Specific Relief Act. 


However, in the case before us there is no claim on behalf of the plaintiff that 
he is willing to pay the entire consideration for obtaining a decree against the inter- 
est of Pindidas alone in the property. In the result the appeal fails and is dismissed 
with costs. 


- Cases considered: I L.R. 50. All. 969; (1856) 6 Moo I.A. 393; LL.R. 39 All. 
437 3°44 LA 147 - L.L R. 40 Mad. 709. 33 M L.J. 1. LLR. 18 Pat. 306; (1948) 
2 M.L J. 47: AIR 1949 Mad. 260 ,-I.L R. 1937 Mad 906 (1937) 1 M.L.J. 
422: ALR. 1937 Mad. 496. 8 


JV. C. Chatterjee, Senior Advocate, (H L. Mittal, S. S. Khandwa and Ganpat Rat, 
with him), for Appellant. 


Ram Lubhaya, Senior Advocate, (S.K. Mehta and K. L. Mehta, with him), for 
Respondents. 


G.R. Appeal dismissed. 


[SUPREME Coumr.] 


P. B. Gajendragadkar, K. N. Wanchoo The General Manager, Bhilai 
and K C. Das Gupta, JF. Steel Project, Bhilai (M P.) v. The Steel 
Sth November, 1963. Workers’ Union, Bhopal. 


C.As. Nos. 764-766 of 1963. 


Industrial Employment Standing Orders Act 1946—C P. and Berar Industrial Dispute 
and Setilement Act, 1947—Madhya Pradesh Industrial Workmen (Standing Orders) Act, 
1959—Madhya Pradesh General Clauses Act—Madhya Pradesh Industiial Establishment 
Standing Orders Act (XXVI of 1961). 


The effect of this was that Act XXVI of 1961 which became applicable to 
the Bhilai Steel Industry on 25th November, 1961 ceased to be applicable to the 
Bhilai Steel Industry on and from 29th April, 1962, when the President assented 
to the Amending Act. After this date the position again became the same as it 
was immediately before the Madhya Pradesh Act XXVI of 1961 came into 
force. hat ıs, none of the Madhya Pradesh Acts about the standing orders was 
applicable to the Bhilai Steel Industry. So, the field was open for the Central 
Standing Orders Act to operate in respect of the Bhilai Steel Industry on and from 
the date when the Madhya Pradesh Act V of 1962 came into force, 


We have therefore reached the conclusion that for sometime before 6th August, 
1902, when the order of certification was passed, the Certifying Officer under the 
Central Government Standing Orders Act had become competent to certify the 
standing ordexs for the Bhilai Steel Industry. 


We are of opinion that section 25 of the Madhya Pradesh General Clauses 
Act could not save the notification 1n question after the 1947 Act was repealed. 


We therefore, set aside the order of the Industrial Court, Madhya Pradesh, 
but as that Court has not considered the other objections raised by the Unions in 
their appeals against the certification of the standing orders, we direct that the ap- 
peals be heard by the Industrial Court and disposed of ın accordance with law 
after deciding the objections raised on merits. 


$ V. Gupte, Additional Solicitor-General of India (Y. Kumar and R. H. Dhebar, 
Advocates, with him), for Appellants (In all the Appeals). 


I. N. Shroff, Advocate, for Respondent No. 3 (In G.A. No. 764 of 1963). 


i 46 ; 


M. K. Ramamurthi, R. K. Garg, S. C. Agarwal and D.P. Singh, Advocates of M]s. 
Ramamurth €? Co., for Respondent No. 1 (In G.A. No. 765 of 1963). 


G.R. Appeals allowed. 
[SUPREME CouRT] 

P. B. Gajendragadkar, ‘I'he Management of R. S. Madho Rant & 

K. N. Wanchoo Sons (Agencies) Private, Ltd. v. 

and K. C. Das Gupta, JJ. I'he Workmen as represented by Madho 

mth November, 1963. Ram & Sons Employees’ Union 


C. A. No. 13 of 1963. 


Industrial Disputes Act (XIV of 1947), section 2 5-FF—Construction— Transfer of 
employees by the management. 


Applying its earlier decision in Anakapalle Co-operatwe Agricultural & Industrial 
Society v. Its Workmen and others, (1962) 2L.L.J. 621, the Court held the question as 
to whether a transfer has been effected so as to attract section 25-FF must ultimately 
depend upon the evaluation of all the relevant factors and 1t cannot be answered 
by treating any one of them as of over-riding or conclusive significance. Having 
regard to the facts which are relevant in the present case, we are satisfied that the 
appellant cannot claim to be a successor-in-interest of the firm so as to attract the 
provisions of section 25-FF of the Industrial Disputes Act. The transfer which 
has been effected by the firm in favour of the appellant does not ın our opinion 
amount to the transfer of the ownership or management of an undertaking and so, 
the Tribunal was right in holding that section 25-FF and the Proviso to ıt did not 
apply to the present case. 


M. C. Setalvad, Senior Advocate, (A. N. Goyal, Advocate, with him), for 
Appellants. 


B. P. Maheswar: and U. P. Singh, Advocates, for Respondent. 
G.R. Appeal dismissed. 
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Krishnan v. 
Veeraswamt, J. E.ID & Sugar Factories Ltd. 
17th Fuly, 1963. S.A. No. gi2 of 1961. 


Industrial Disputes Act (XIV of 1947) and Trade Umons Act (XVI of 1926), sec- 
hon 18 (1)—Nature of —Disputes under— Jurisdiction of cil Courts—If ousted. 


The Industrial Disputes Act is a self-contained one providing for settlement of 
industrial disputes by special forums. The whole object of the Act is to take away 
industrial disputes from the purview of civil Courts. Hence a suit for a declaration 
that an agreement entered into between the management and a labour union is 
not binding on the plaintiff and for an injunction restraining its implementation 
is not maintainable in a civil Court. 


R. Ramasubbu Iyer for M[s. Awar and Doha, for Appellant. 
C. S. Padmanabhan and M/s. King and Patridge, for Respondents. 


R.M. — Appeal dismissed. 
Ramachandra Iyer, C F. and General Manager, Southern Railway v. 
Ramakrıshnan, F. Rajoo Gounder. 

13th November, 1963. W.A No. 128 of 1962. 


Constitution of India (1950), Article 311 —Applicability— Termination of service under 
contract—Procedure under Article 311 —If applicable 


It is now well settled that even in the case of Government Servants, if there be a 
contract or a rule by which there is the right to terminate the services of an 
employee without going through the procedure prescribed for imposing punishment, 
the authority concerned will be justified in acting in terms of the contract or 
rule. In other words if the termination of an employee’s services is brought 
abeut otherwise than by way of punishment, then the concerned Government 
servant cannot claim the protection under Article 311 (2) of the Constitution. 
But if the termination of service ıs ın effect as punishment the procedure under 
Article 311 will be attracted. The dividing line between ‘removal from service ' 
and ‘termination of service ’ can be drawn on certain well recognised principles. 
Where the order of the termination of service involves a forfeiture of benefits 
already acquired or earned, 1t will amount to punishment. 


Where an order of termination of service, though purporting to be under a 
rule of the Railway Establishment Code, 1s in substance by way of punishment, 
the procedure under Art. 311 (2) of the Constitution has to be followed. 


(1958) 1 M.L J. 62 (8C.)); AIR. 1958 S.C. 36: A.I.R. 1958 S.C. 905: 
A.I.R. 1960 S C. 1306 :(1962) 1 ML J. 373, referred. 


” C. Goundaraja Ayyangar and B. T. Seshadri, for Appellant. 


K. Narayanaswam. Mudaliar, for Respondent. 


R.M. ———— Appeal dismissed. 
Srimvasan, J Bhawands Kalachand v. 
28th November, 1963. Collector of Central Excise. 


W.P. No. 1126 of 1961. 


Sea Customs Act (VIII of 1878), section 167 (8)—Confiscation o is under— 
When could be done. P 5 cdd 


e 
The Collector of Central Excise derives jurisdiction to make an order directing 
confiscation of goods under section 167 (8) of the Sea Customs Act only 1f he can 
record a finding on the material that 1s properly before him that the goods in ques- 
tion have been imported into the country ın violation of any prohibition or restric- 
tion regarding their import. The mere fact that the Collector felt disinclined to 
M-N R C - 
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believe the manner in which the party claims to have come into the possession of 


the goods is not enough to invoke the power under the section. 
K. C. Jacob, S. K. L. Ratan and F. Satyanarayana, for Petitioner. - 
The Additional Government Pleader, for Respondent. 


R.M. e — Order quashed. 
Anantanarayanan, F. Ramasubbu, Jn re: 
Ath December, 1963. Crl. Rev. Case No. 1632 of 1962. 


(Crl. Rev. Pet. No. 1620 of 1962). 


_ Prevention of Food Adulteration Act (XXXVII of 19 54)—Rules 19 and 20—Delay 
in analysis of sample—Onus of proof. 

In cases of prosecution for adulteration of milk rules 19 and 20 of the Rules 
under the Prevention of Food Adulteration Act specifically provide that a preser- 
vative has to be added to a sample seized to avoid any deterioration before the same 
is analysed. But there could be no evidentiary presumption in such a matter in 
view of the grave consequences to the citizen. ‘That such a preservative was added 
and the sample was not deteriorated should be proved like any other fact by evidence. 


(1962) 2 Crl. L.]. 579, followed. 


A long delay in analysing the sample will be fatal to a prosecution as such a 
delay might cause deterioration in the sample, unless adequate steps are taken 
for its preservation. 


C. K. Venkatanarasunham, for Petitioner. 


The Public Prosecutor, for Respondent. 
R.M. ————— Petition allowed. 


Srinivasan, f. Ponniah Nattar v. 
6th December, 1963. Collector of Thanjavur. 
W.P. No. 595 of 1962. 


Madras Village Panchayats Act (XXXV of 1959), section 152 (10)—Meetong under 
fo consider a no confidence moton—Debate during—lf affects validity of resolution. 


Section 152 (10) of the Madras Panchayats Act, 1959 expressly prohibits any 
debate at a meeting convened those under for considering a motion ofno confidence 
in the President of a Panchayat. Hence when it ıs evident from the records of 
the proceedings that there was a debate during such a meeting then the proceedings 
therein will be vitiated and invalid. It is not a question of any prejudice being 
caused to the President that is relevant. Where a statute prohibits a particular 
mode of conduct of a meeting and 1n violation of that prohibition the meeting is 
conducted in that way ıt should follow that all subsequent proceedings of the meet: 
ting stand vitiated Reading sub-sections (9) to (12) of section 152 of the Act it 1s 
clear that there should be no speeches of any kind or debate or any examination 
of the material in support of the charge or the defence of the Presidgnt during the 
meeting convened under this provision. 

R Sundaralingam and S. Shanmugham, for Petitioner. 

p The Additional Government Pleader and N. Panchapagesa Ayyar, for Respon- 
ents. 


R.M. —_—— Rule absolute. 
Anantanarayanan, F. Munuswami, In re, 
10th December, 1963. Cr] Rev C. 1685 of 1962, 

° ^ Crl Rev. Pet. No. 1673 of 1962 


Madras Prohibition Act (X of 1937), sections 4 (1) (J) and 16—Consummg liquor 
specified among the exempted category—If an offence. 

Under section 16 of the Madras Prohibition Act the Government has the power 
to exempt certain categories ef preparations containing alcohol, even in large prog 
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portions, from the operation of Madras Prohibition Act. Hence it will not be 
an offence under section 4 (i) (j) of the Act to consume a stuff in the exempted 
category. Though it may be that the sale of even such an exempted stuff is licenced, 
its consumption will not be an offence under section 4 (1) (J) of the Act and an 
accused ıs under no duty to prove that he obtained the stuff from a source authorised 
to sell the same. 7 


. K. Rangavajulla and K. N. Balasubramaniam, for Petitioner. 
- The Public Prosecutor, for State. 


R.M. —————— Petition allowed. 
Anantanarayanan, F. Angammal, Jn re* 
12th December, 1963. Cri R C. No. 1061 of 1962° 


Cr1 R.P. No. 1055 of 1962° 


Madras Prohibition Act (X of 1937), sections 3 (20) and 4 (1) (a)—Transporting 
liquor—What amounts to. 


‘Transporting liquor ' as defined in clause (20) of section 3 of the Madras 
Prohibition Act means moving liquor from one place to another within any local 
area to which the Act applies. Where the accused was found walking along the 
road carrying the contraband liquor it will amount to transport so as to sustain 
a conviction. If on the other hand, the accused is arrested while stationery the 
offence would be different even if the accused 1s found in possession of the contra- 
band. 


Fyzee Mahmood, for Petitioner. 
The Public Prosecutor, for State. 


R.M. ———— Petition dismissed. 
Anantanarayanan and Ramamurthi, JJ. Veriyan, In re. 
16th December, 1963. R T. No 47 of 1963. 


Penal Code (XLV of 1860), sectton 201—Offence under—Causing disappearance of 
euidence—W hat amounts to. 


Per curiam —An offence under section 201, Indian Penal Code is complete 
when any act is done which amounts to concealment of evidence relating to the com- 
mission of the offence, whether such concealment or causing disappearance of 
evidence may ultimately be successful or otherwise If a murderer buries the body 
ofthe victim hewill be guilty of the offence of concealment even though the body 
later discovered in such a state as to make identification possible and effective. 


L. 7. A Menezes, for Petitioner. 
"The Public Prosecutor, for State. 


R.M. ————— Conviction set aside. 
* Ramamurth, F. Nallaperumal v. 
17th December, 1963. Pethar Ramaswami. 


AAO.No. 248 of 1961. 
Practice—Framing of issues— Importance of —Farlure to have the proper issue framed— 

E ffect of. , 
While it is true that the failure to frame an issue is not necessarily fatal to the 
trial ofa suit in all cases and the Court can adjudicate upon certain points not 


specifically covered by an issue, the omission of a party to raise an issue on an im- 
portant queston of fact, may constitute an abandonment of the plea. 


MLT. 107° A.IR 1919 Mad. 698:35 M L.J. 332: A I.R. 1943 Oudh. 
17; AIR 1960 Mys. 249, Referred. ° 


V. Veeraraghavan, for Appellant. 
R. Kesava Ayyangar, for Respondent. 


R.M, ————5 ? ES Appeal allowed, 
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Kunhamed Kuth, 7. / Abdul Hussain, In fe. 
20th December, 1963. Crl.App. No. 2445 of 1963. 


Treasure Trove Act (VI of 1878), sections 4, 20, 21 and 22—Confiscation of the find — 
When could be ordered —Criminal Procedure Code ((V of 1898), section 517—4AÀpplicability 
—Order of confiscation—If could be made ın cases under special. Acts. f 


Section 4 of the Indian Treasure Trove Act, 1878 read with section 22 doeS 
not contemplate any order for confiscation of the treasure. Confiscation of the 
treasure could arise only if the provisions of sections 20 and 21 of the Act are satis- 
fied. Where an accused 1s convicted under section 22 of the Act on his own confes- 
sion there could be no order of confiscation. Though section 517 of the Criminal 
Procedure Code generally enables a Court to pass orders of confiscation, it cannot 
apply to cases where the prosecution 1s under specific penal provisions contained 
in the Treasure Trove Act, which must govern the case. 


PC. Kurian and John Thomus, for Petitioner. 
The Public Prosecutor, for State. 


R.M. ——À—— Order set aside. 
Venkatadri, J. Sha Mahomed v. 
Ist January, 1964. Natha Rukmini Ammal. 


A S. No. 238 of 1963. 
Madras Building (Lease and Rent Control) Act, (XVIII of 1960), section 30—Validity 
—Classrfication under—If offends Article 14 of the Constotution of Inda. 


Section 30 of the Madras (Buildings Lease and Rent Control) Act, 1960 does 
not violate the equality clause guaranteed under Article 14 of the Constitution 
and is not void or ultra vires The classification of protected buildings and exempted 
buildings on the basis of the rent is a reasonable one, consistent with the object 
of the Act, and is not discriminatory. $ 


(Case-law discussed and reviewed—Principles explained). 
T.T. Vyayaraghavan, for Appellant. 
M. A. Srinwasan and M A. Srinwasan, for Respondent. 


R.M. ———— Appeal dismissed. 
Srinivasan, F. Sahni & Company v. Union of 
6th Fanuary, 1964. India represented by The Reg. 


Prov. Commussioner, Madras, 
W.P. No. 1474 of 1961. 


Employees" Provident Funds Act (XIX of 1952), section 36— Protechon to new establish- 
ments—Scope of. ° 


It is no doubt true that section 16 of the Employees’ Provident Fund Act is 
intended ın one sense for the benefit of employers viz., such of those establishments 
which come into existence for the first time are given exemption for a time to enable 
them to attain financial stability. Where an establishment has been in existence 
for a number of years and comes within the scope of the Act, the mere fact that 
there is a change of ownership or management or a fresh lease of the establishment 
in favour of a new lessee does not mean that the exemption under section 16 of 
the Act could be invoked. The case may be different where the establishment is 
closed down and 1s started afresh. The fact that an establishment 1s not run by 
its owner but 1s leased out from time to time does not mean that the establishment 
cofaies into existence afresh at the time of each new lease. 


N.C. Raghavachar and N.S. Varadachari, for Petitioner. 
The Additional Government Pleader, for Respondent. 


R.M. i Petition dismissed. 
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Kailasam, F. Govindaswami 'Thevar v. 
9th January, 1964. ` Annamalaı Thevar. 
Crl. R. P. No. 3399 of 1963. 


Criminal Procedure Code (V of 1898), section 526 (3)—Application for transfer by 
‘party interested’—‘Party interested’—Who are. 


A complainant or a person injured or the husband of a deceased person, will 
all come within the expression ‘party interested’ 1n section 526 (3) of the Criminal 
Procedure Code. There 1s no justification for confining the expression to the 
State alone in a police charge-sheet case. 


A.IR. 1953 All. 698 dissented from. A.I.R. 1929 Mad. 844 : 57 M L.J. 547; 
1951 M.W.N. (Crl.) 85. Referred. i 


S. Rama Subramamam, for Petitioner. 
The Public Prosecutor, for State. 
T. Martın, (for 2nd Respondent). 


R.M. ————— Pettion allow ed. 
Kunhamed Kuth, 7. Lakshmana Iyer v. 
15th January, 1964. Pullisetti Seethamma. 


Crl. M P. SR. No. 43955 of 1963 in 
Cri. Rev. C. No. 1506 of 1962, 


Criminal Procedure Code (V of 1898), sections 439 and 561-A—Power of High Court 
to restore a Criminal Revision Petition dismissed for default or disposed of on merits in the absence 
of petitioner or his counsel. 


Where a Criminal Revision Petition hasbeen disposed of by the High Court on 
merits, even though in the absence of the petitioner and his Advocate, 1t is not an 
exparte disposal which could be set aside. Even if such a petition ıs dismissed for 
default of appearance 1t could not be restored to file. There 1s no inherent power 
either in the High Court to alter or review 1ts own judgment 1n a criminal case. 

C. Lakshmana Iyer (Party-in-Person). 


The Public Prosecutor, G. Gopalaswami and S. G. Subramanian, for Respondents. 


R.M. ———— Pethon dismissed. 
Anantanarayanan, f. Mohsin Bhai v. H le &Co. 
24th January, 1964. C.R.P. No. 2150 of 1963 


Madras Buildings (Lease and Rent Control) Act (XVIII of 1960), section 14 (1) 
(b)—-Building bona fide required for demolition—Tests. ] 


In order to decide the bona fid es of the landlord in an application under section 
14 (1) (b) of the Madras Buildings (Lease and Rent Control) Act, the Courts have 
to apply several criteria and judge upon the totality of the facts. Even though a 
bitilding may be old still 1ts present condition may be such as to involve no danger 
what so ever of any breaking up so as to necessitate a decision by the landlord that 
it is in his interest to demolish ıt immediately. The condition of the building and 
the extent to which it could stand without immediate demolition and reconstruction 
in future are all relevant considerations in assessing the bona fides of the landlord. 
Where a landlord takes advantage of the relatively old condition of the building 
to make an application withan ulterior purpose his requirement cannot be held to 
be bona fide. ‘The provision 1n the Act cannot be used by the landlord to obtain 
an eviction of tenant which he could not do otherwise. 


O.K. Nambiar, for Petitioner. 
R.M. s Petition dismissed. 
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Kunhamed Kutti, 7. Rupchand Fomra, In re. 
12th February, 1964. Crl. Rev. Case Nos. 1660-1667 of 1963. 
Crl. Rev. Pet. No. 1670-1671 of 1963. 


Motor Vehicles Act (IV of 1939), sections 38 (1) and 42 (1)—Offence under—Nature 
of—Giwing cars on hre—If an offence. 


Section 38 (1) of the Motor Vehicles Act prescribes the necessity to obtain a 
fitness certificate for a transport vehicle and section 42 (1) of the Act regulates the 
user of such vehicle in a public place. Section 2 (33) of the Act defines a ‘trans- 
port vehicle’ and ‘ owner ’ of a vehicle has been defined in section 2 (19) of the Act. 
Having regard to these provisions where a person has given his car on hire to another 
under an agreement it cannot be said that he will be gullty of contravention of 
Section 38 (1) or 42 (1) of the Motor Vehicles Act. 


P.V. Subramanz:yam, for Petitioner. 
The Public Prosecutor, for State. 


R.M. Petition allowed. 
Veeraswami, F. Doraiswami Mudaliar ». 
13th February, 1964. State Transport Appellate Tribunal 


W.P. No. 1066 of 1961. 


Constitution of India (1950), Article 226—Scope of jurisdiction. under—Subordinate 
Tribunals—Failure to consider a relevant or material circumstances —When would vitate 
order. 


Where a relevant and material circumstance is placed before a Tribunal in 
support of a clarmant's case and if the Tribunal ignores that fact or fails to consider 
the same, the order of the Tribunal may be vitiated by an error apparent on the face 
of the record. But where the matter placed before the Tribunal finds a place in 
the records but no reference 1s made to it in the order, it is only a case of appreciation 
of the evidence and will not amount to an error apparent on the face of the record. 


M N. Rangachari and S. Palaniswamy, for Petitioner. 


The Additional Government Pleader K.K. Venugopal and V. Manivannan, for 
Respondents. 


R.M: Petion dismissed 


: 53 


[Supreme Court.] 


P. B. Gajendragadkar, K. N. Wanchoo, and Greaves Cotton & Co., Ltd. v. 
K. C. Das Gupta, FF. Their Workmen. 
14th November, 1963. C.As. Nos. 272 to 280 of 1962. 


Industrial Disputes—Fixing wage scales —Unskilled workmen—If can be classified 
according to'degree of skill—Clerical and subordinate staff —Dearness allowance. 


There cannot be degrees of want ofskillamong the unskilled class. The tribunal 
therefore was not justified ın creating the class of higher unskilled. It is neither 
necessary nor desirable to create a higher unskilled category. 


It will be open to the tribunal to fix the same 1ates of dearness allowance for 
factory-workmen as for clerical staff ; but m doing so the tribunal must when'mak- 
ing comparisons take into account the total wage packet (z e , basic wages fixed by 
it as well as dearness allowance) and then compare it with the total wage packet of 
comparable concerns and thus arrive at a Just figure for basic wage, for each category 
of factory-workmen. But the entire matter 1s left to the tribunal and 1t may follow 
such method as it thinks best so long as 1t arrives at a fair conclusion after making 
the necessary comparison. 


The question therefore whether adjustment should be granted or not 1s always, 


a question depending upon the facts and circumstances of each case. The facts in 
these cases are different fiom the facts ın the case of the French Motor Car Co.’s case, 


(1962) 2 L.L.J. 744. 

S. V. Gupte, Additional Solicitor-General of India, (W. V. Phadke, Advocate, 
and 7. B. Dadachanp, O. C Mathur and Ravinder Narain, Advocates of Messrs. F. B. 
Dadachanj & Co., with him), for Appellants (In all the appeals). 


M C. Setalvad, Senior Advocate (K. T. Sule, Madan, G. Phadnis, "tendra Sharma 
, and Janardan Sharma, Advocates, with him), for Respondents (in C.A. No 272 of 
1962). 
-  K. T. Sule, Madan, G. Phadnis, Jitendra Sharma and Janardan Sharma, Advocates, 
for Respondents (in C As. Nos. 273 to 280 of 1962). 
G.R. Appeals allowed in part and cases 
remanded. 


[SUPREME CovurT.] 


P. B. Gajendragadkar, K. Subba Rao, The State of Punjab v. 
K. N. Wanchoo, N. Rajagopala Ayyangar, The Okara Grain Buyers 
' and F. R. Mudholkar, 77. Syndicate, Ltd., Okara. 
15th November, 1963. C.As. Nos. 439-451 of 1961. 


Displaced Persons (Debts Adjustment) Act (LXX of 1951)—Dhisplaced Persons (Institu- 
tion of Suits) Act, 1948—Crvil Procedure Code (V of 1908), section 20—Indian Independence 
(Rights, Property and Liabiltives) Order, 1947 read with Article 300 of the Constitution — 
Displaced Persons (Clams) Act, 1950—Section 176 of the Government of India Act— Meaning 
of words ** debt”, “ person” and ** ordinarily residing”. 


This Court has, in Director of Rationing and Distribution v. The Corporation of 
Calcutta and others, A.T.R. 1960 SC 1355 * (1961) 1 S.C.J 406: (1961) 1 M L.J. 
(S.C) 88 : (1961) 1 An.W.R. (S.C ) 88: (1961) M.L J (Crl.) 225 : (1961) 18 C.R. 
158, accepted as correct the rule of construction adopted in the U K. that the 
State is not bound by a statute unless 1t is so provided in express terms or by necessary 
implication. Applying this principle of interpretation te the terms of the Displaced 
Persons Debts Adjustment Act, 1951 far from the State bemg expressly named as 
being bound, there are indications arising from the nature and description of the 
persons brought within the scope of the enactment which clearly exclude the State 
and the obligations of the State from its purview. 
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The Act was preceded by the Displaced Persons Suits Act, 1948 which employed 
substantially the same phraseology as the Act now under consideration. The 
re-enactment of the law, on the expiry of the Act of 1948, adopting substantially 
the same phraseology in section 13 and other relevant sections to indicate the 
“ peson ” against whom the claim could be made was therefore a legislative con- 
firmation of that ruling (M/s Nags Brothers v. The Dominion of India, LLR 4 Punj. 
358), and a strong 1nditation that Parliament intended the same result. 


In our judgment nothing turns on the exact proportion of the cases where the 
party would be without a remedy If the terms of the enactment were ambiguous 
and had to be interpreted in the hght of the circumstance whether the one construc- 
tion or the other would leave parties without a remedy, then in that event some- 
thing ‘might depend on whether it was only a marginal case that was beyond the 
provisions of the Act or the bulk of the cases. That, however, 1s not the position. 
here 


S. M Sikri, Advocate-General for the State of Punjab and N. S. Bindra, 
Senior Advocate (R. N. Sachthey, Advocate, with them), for Appellant (in all the 
appeals). 

S. K. Kapur, Advocate and K K Fain, Advocate for B P. Maheshwari, Advo- 
cate, for Respondent No. 1 (A) Gn C A. No. 439 of 1961). 


Sardar Singh, Advocate, for Respondents Nos. 2 (A), 3 (A),4(A),5,6, 7, 8 (A), 
9, IO, 11, 12 and 13 (A). 


Daulat Ram Prem, Senior Advocate, (R N. Sachihey, Advocate, with him), for 
Respondent No r3 (B) (Union of India). 


G R. Appeals dismissed. 

[SUPREME Counr] 

A K Sarkar, J.C Shah, and Ihe State of Madras v. 
Raghubar Dayal, jj. Karumuthu Thiagarajan Chettiar. 
15th November, 1963. G A. No. 478 of 1962. 


Madras Estates Land Act (I of 1908)—WNotifications under Act (XXX of 1947)— 
Madras Estates Amendment Act (II of 1945). 


The enquiry before the Inam Commissioner involved at least two distinct 
steps : 
(1) Enquiry as to what was the original grant; and 
(u) What area should be confirmed or recognised in favour of a claimant. 


In holding an enquiry into the first step, the Inam Commissioner could not be 
seeking to confirm or recognise the grant 'The Commissioner was thereby laying a 
foundation for makmg the order of confirmation or recognition. In assuming that a 
conclusion on the first automatically resulted in confirmation of the grant tht 
learned Judge obliterated the distinction between the two. In our view the formula 
devised by Subba Rao, J., ın K. Somasundaram v. The State of Madras, (1952) 2 M.L.J. 
202 > A I.R. 1953 Mad. 246, 1s substantially correct. 


In the instant case it has not been shown that there was any Inam grant of the 
village of Siruvengai to Peruvengai which had been confirmed by the Government. 
The lands ın that part of the village which was confirmed as an Inam cannot consti- 
tute an “‘ estate " within section 3 (2) (d) of the Estates Land Act. 


è A. Ranganadham Chetty, Senior Advocate, (4. V. Rangam, Advocate, with him), 
for Appellant. 


e A. V. Viswanatha Sastri, Senior Advocate, (K. Jayaram and R. Ganapathy Iyer, 
Advocates, with him), for Respondent. 


GR. Appeal dismissed. 
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[SUPREME COURT] 
P B Gajendragadka and The Workmen of Subong Tea Estate 
K.C Das Gupta, JJ represented by the Indian Tea Employees’ 
Union v. The Outgoing Management of 
Subong Tea Estate 
2nd Decembei 1963. C.A No 132 of 1963. 

Industrial Disputes Act (XIV of 1947), sections 25-F and 25-G—Retrenchment 
of the employees. 

Jt 1s not disputed that 1f we hold that the retrenchment ostensibly effected by 
Mr Hammond is invalid because the Vendor Company represented by Mr Ham- 
‘mond had ceased to be the employer then 1t would follow that the retrenchment must 
be deemed to have been effected by the vendee and ın that case, 1t 1s clearly invalid 
It 1s conceded that 1f the retrenchment ıs held to be effected by the Vendee, ıt has not 
complied with section 25-F or section 25-G of the Act, and there can be little doubt 
that failure to comply with section 25-F would make the retrenchment invalid, and 
so would the failure to comply with section 25-G, because no reasons have been 
recorded by the Vendee for departing from the rule prescribed by section 25-G 
In fact we ought to add that no case has been made out for effecting any retrench- 
ment at all, and as we have already emphasized, the employer's right to retrench his 
‘employees can be validly exercised only whete ıt ıs shown that any employee has 
become surplus in the undertaking. 

That being so, we must hold that the retrenchment of the 8 workmen being 
anvalid in law, cannot be said to have terminated the relationship of employer and 
employee between the Vendee, respondent No 2 and the 8 workmen concerned 
‘They aie accordingly entitled to reinstatement with continuity of service, they would 
also be entitled to recover their full wages for the period between the date of the 
retrenchment and the date of their restatement In this connection, ıt has been 
brought to our notice that these 8 employees have been paid their retrenchment 
‘compensation The only direction we can make in that behalf 1s that when the Ven- 
dee reinstates the said employees and pays them their back wages, appropriate adjust- 
ments should be made taking into account the amount of retrenchment compen- 
Sation received by each one of them. 

D L Sen Gupta and Janardhan Sharma, Advocate, for Appellants. 

Sankar Bannerjee, Senior Advocate (S N Mukherjee and B.N. Ghosh, Advo- 
„cates, with him), for Respondent No. 1. 

A V Viswanatha Sastit, Senior Advocate (B P. Maheshwari and P. R. Ghosh, 
Advocates, with him), for Respondent No. 2. 


G.R. ———— Appeal allowed; 
_ [SUPREME COURT] 
P. B Gajendragadkar, K. N Wanchoo and South Indian Bank, Ltd vy. 
K C. Das Gupta, JJ. A R Chacko. 
: 2nd December, 1963 C.A No. 178 of 1963. 


Industrial. Disputes Act (XIV of 1947), section 33-C (2)—Industiial Disputes 
«Banking Companies) Decision Act (1955). 

The first objection raised by the Bank 1s now concluded by the decision of 
this Court in The Central Bank of India v P. S Rajagopalan, C.A Nos 823 to 826 
of 1962 decided on 19th April, 1963 whereit has been held that such an application 
by workmen lies under section 33-C (2) of the Act. 

It ıs pertinent to notice that on the Bank's case a workman 1n the position of 
«Chacko would on promotion to the rank of an officer from that of a workman be 
financially a loser by being deprived of the special allowance which he would have 
got as a workman with supetvisory duties without obtaising sufficient recompense 
for the same because of the performance of the so-called managerial and adminis- 
trative duties Itis not unreasonable to fhink that this so-called promotion to officer's 
grade was really 1ntended to undo the effect of the recommendations of the Sastry 
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Awaid for this supeivisory allowance. It 1s difficult to understand otherwise that. 
persons with higher responsibilities and managerial duties to perform would 1n fact. 
be getting less 1n rupees and annas than what they would be getting as workmen. 
In the circumstances, the finding of the Labour Court that the respondent was a work- 
man entitled to the benefits of the Sastry Award cannot be successfully challenged. 

M. C. Setalvad, Senior Advocate (J N Hazarika and K.P. Gupta, Advocates, 
with him), for AppeHant . 

M K Ramamurthi, R K Garg, S C Agarwal and D. P. Singh, Advocates of 
M/s. Ramamui thi & Co., for Respondent 

G.R. ———— Appeal dismissed... 


[SUPREME COURT] 


K Subba Rao, M Hidayatullah and : Monimala Devi v. 
J C Shah, JJ Indu Bala Debya 
3rd December, 1963. C.A. No. 560 of 1960. 


Limitation Act (IX of 1908), section 20 and Articles 116, 120 and 132— Transfer- 
of Pioperty Act (IV of 1882), section 68 (1) (d) 

The High Court of Madras was right ın holding ın Pavayr v. Palamiyela Goudan, 
ILR (1940) Mad 872 (1940) 1 M L J. 766, that a mortgagor who has lost all interest: 
in the mortgaged property cannot by payment of interest o1 principal within the 
meaning of section 20 bind the person on whom the interest has devolved But the 
mortgagor's interest 1n Mauza Bahaldih subsisted on the date of payment by him 
of Rs 100 towards the principal and interest, and such payment having been made 
within twelve years from 14th April 1925, the plaintiff's claim to enforce the mort- 
gage, dated 27th August, 1922, was at the date of the suit not barred by limitation. 


A suit for enforcement of the personal covenant to pay the mortgage money 
when mortgagor has bound himself to repay the same ıs governed by Article 116 of 
the Limitation Act. Similarly the right to sue where the mortgagee is deprived of 
the mortgage security or where he 1s not secured 1n his possession ofthe mortgaged 
property or where possession 1s not delivered to him as agreed, the claim maintainable- 
by the mortgagee 1s one for compensation and the period of limitation for a suit to 
recover the mortgage money 1s governed by Article 120 of the Limitation Act from. 
the date of destruction or deprivation of the mortgage security possession and not 
from the date when the mortgage money ıs repayable Unichamany Ahmed, I LR 
21 Mad. 242.8 M.LJ 81 

S. C. Agarwal and D. P. Singh, Advocates of M/s. Ramamuitht © Co, 


Advocates, for Áppellant. 
P. K Ghosh, Advocate, for Respondent No. 1. 





G.R Appeal pai tly allowed.. 
[SUPREME COURT] 

P B. Gajendragadkar, K Subba Rao, Virdhachalam Pillai v. 

K N. Wanchoo and Chaldean Syrian Bank, Ltd Trichur. 

N. Rajagopala Ayyangar, JJ. CA No 547 of 1961.. 


3rd December, 1963 . 

Hindu Law—Son’s liability for the payment of father’s debt—Scope of pious 
obligation 

In the view of Hindu lawyers the repayment of a debt was conceived of not merely 
asa legal obhgation which had been undertaken when the debt was incurred 
but non-repayment was considered a sin The duty of relieving the debtor from. 
this sin was fastened on his male descendants to the third degree The duty being 
thus religious, 1t was held not attracted if in its nature it was illegal, or yYmmoral, 7 e., 
avyavaharika Whatever might have been the extent of the son's liability according 
to«the Hindu law-givers, under the Mitakshara law as administered ın all the States, 
the liability of the son, grandson, great grandson etc , was not treated as a personal 
liability but as dependent on his becoming entitled to family assets and that it extended’ 
to the entirety of his interest therein but no more. 


57 ) 
T N. Subramania Iyer, Senior Advocate (M S. Narasimhan and M.S. K. 
Sastri, Advocates, with him), for Appellant. 


A V Viswanatha Sasti1, Senior Advocate (T. S. Venkateswara Iyer, K Jayaram 


and R. Ganapathi Iyer, Advocates, with him), for Respondent No. 1. 
G.R Appeal dismissed. 





[SUPREME COURT] 


P. B Gajendragadkar, The Associated Cement Staff Union v. 
R. N. Wanchoo, and The Associated Cement Co, Ltd., Bombay. 
K C Das Gupta, JJ. C. As. Nos. 1 to 5 of 1963. 


3rd December, 1963 


Industiial Disputes Act (XIV of 1947), section 9 (a)—4Applicability of principles 
of res judicata— Working hours—Number of holidays : 

It 1s true that too frequent alterations of conditions of service by industrial 
adjudication have been generally deprecated by this Court foi the reason that 1t 1s 
likely to disturb industrial peace and equilibrrum At the same time the Court has 
more than once pointed out the importance of remembering the dymnamic nature 
of industrial relations That 1s why the Court has, specially in the more recent 
decisions, refused to apply to industrial adjudications principles of res judicata that 
are meant and suited for ordinary crvillitigations Even where conditions of service 
have been changed only a few years before industrial adjudication has allowed fresh 
changes if convinced of the necessity and justification of these by the existing condi- 
tions and circumstances. Where, as in the present case, 1n a previous Reference 
the Tribunal had refused the demand for change, there 1s even less reason for saying. 
that that refusal should have any such binding effect It 15 ımportant to remember 
in this connection that working hours remained unchanged for many years in this 
concern and during these years, considerable changes have taken place 1n the country’s 
economic position and expectations With the growing realisation of need for better 
distribution of national wealth has also come an understanding of the need for1ncrease 
in production as an essential pre-requisite of which greater efforts on the part of 
the dabour force are necessary That itself ıs sufficient reason against accepting the 
argument against any change 1n working hours if found justified on relevant consi- 
derations that have been indicated above We are satisfied that in arriving at the 
figure of 36 working hours in a week the Tribunal has given proper weight to all 
relevant considerations : 

It may also be mentioned that in Pfizer Ltd.'s case, (1963) L.I J. (Vol 1) 543, 
this Court has fixed 16 as the number of holidays for the workmen. We see no 
reason why ın the present case also that standard should not be followed 

We therefore allow the Company's appeal (C A. No 3 of 1963) on the question 
of holidays and fix the number of holidays at 16 instead of 21 as awarded and dıs- 
miss the workmen's appeal (C A No 2 of 1963) on the question of holidays This 
award-of 16 holidays 1n a year will come into effect from the year 1964. There will 
be no order as to costs 

Madan G Phadnis, Advocate and M K  Ramamurthi, R K. Garg, S. Agarwal 
and D P. Singh, Advocates of M/s. Ramamui tht & Co., for Appellants. (In C A. 
Nos 1 and 2 of.1963) and foi Respondents in C.A Nos. 3 to 5 of 1963 

M C Setalvad, Senior Advocate (J B Dadachanji, O C Mathur and Ravinder 
Naram, Advocates of M/s. J. B. Dadachanı & Co , with him), for Respondents in 
C.A. Nos 1 and 2 of 1963 and Appellants ın C A Nos 3 to 5 of 1963. 





G.R Company's appeal allowed Work- 
men's appeal dismissed. 
[SUPREME COURT] 
A. K Sarkar and State of Gujarat v. 
K N. Wanchoo, JJ. Jethalal Ghelabha: Patel. 
6th December, 1963. Cr A. No. 193 of 1961.* 


Factories Act (LXIII of 1948), sections 21 (1) (1v) (c) and 92. 
No doubt the default on the part of the person accused has to be established 
by the prosecution before there can be a conviction. It has to be observed that 
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section 21 (1) (1v) (c) requires not only that the dangerous part of a machine shall be 
securely fenced by safeguards but also that the safeguards “ shall be kept in position 
whilethe partsof the machinery theyare fencing arein motionorin use”. We 
should have thought that the words “ shall be securely fenced " suggested that the 
fencing should always be there The statute has however put the matter beyond 
doubt by expressly saying that the fencing shall be kept 1n position while the machine 
is working — That 1s the default that has happened here ; the fencing was not there 
when the machine had been made to work. This ıs an admitted fact and no ques- 
tion of establishing its arises. ° 


It seems to us clear that if1t was his duty to exercise due diligence for the purpose 
in a case where he could establish that somebody else had removed the fence, 1t would 
be equally his duty to exercise that diligence where he could not prove who had 
xemovedit  Ifit were not so, the intention of the Act to give protection to workmen 
‘would be wholly defeated. 


D. R. Prem, K L Hatht and R H. Debhar, Advocates, for Appellant. 


G.R. ————— Appeal allowed. 
(SUPREME COURT] 

K. Subba Rao, M. Hidayatullah and C Beepathumma v. 

J C. Shah, JJ. Volasari Shankaranarayana Kadambolithaya. 

6th December, 1963. C.A. No. 446 of 1960. 


Limitation Act (IX of 1908), Article 148—Equty of redemption 


Now the mortgagees cannot claim to hold the lands and use the amount paid 
as price of redemption. Even if they were not required to hand over possession 
till the amount together with the compensation for improvements was paid 1n full 
to them, they could not have the use of the money as well. In our opinion, the 
mortgagees must pay interest on the amount paid by the mortgagors from the date 
of withdrawal of the amount till possession was delivered to the mortgagors at 6% 
per annum simple The extra amount due to the mortgagees by way of compensa- 
Dn will be deductible and accounts shall be adjusted between the parties accord- 
ingly. 

S. T. Desai, Senior Advocate (M. S. Narasimhan and M. S. Sastii, Advocates 
with him), for Appellants. j 


C. B. Agarwala, Senior Advocate, K. Jayaram and R. Ganapathy Iyer, Advocates, 
with him), for Respondents. 


G.R. 





Appeal partly allowed. 
I SUPREME COURT] 

P B Gajendragadkar and Burn & Co., Ltd. v. 
K. C. Das Gupta, JJ Their Workmen. 
6th December, 1963. C. As. Nos 97-99 of 1963. 

Industrial Dispute—Bonus . 


We see no reason also to disturb the Tribunal’s findings that the rate of T% 
on preference shares being a contractual one should not be dımınıshed and that an 
increase of 30% was also allowable under section 3 (1) of the Preference Shares 
(Regulation of Dividends) Act of 1960. We are of opinion that the Tribunal was 


also right 1n holding that such an increase was not admissible 1n respect of the ordi- 
nary shares. 


The award of bonus at 54 months’ wages appears to be reasonable and proper 
on this figure of the available surplus. The employers’ plea for reduction of the 
bonus and workmen's claim for increase of ıt appear to us equally unjustified. 

. A. V. Viswamanatha Sastri and B. Sen, Senior Advocates (D. N. Mukherjee, 
Advocate, with them), for Appellantin C A. No. 97 of 1968 and for Respondent No. 1 
1n C A Nos 98 and 99 of 1963. 


H. N. Sanyal, Solicitor-General of India, (B.P. Maheshwari, Advocate with him). 
for Appellant (in C.A. No. 99 of 1963). | 
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D. L Sen Gupta and B P Maheswarı, Advocates for Appellant ın C A. 
No 98 of 1963 and for Respondent No. 3 in CA No 97 of 1963 


Dipak Datta Chauduri, Advocate, for Respondent No. 1 in C A No 97 of 1963. 


N C Chatterjee, Senior Advocate (Ajit Roy Mukherjee and A K Nag, Advo- 
cates, with him), for Respondent No 41n C A Nos 97 and 98 of 1963 





GR ^" e Appeals dismissed. 
[SUPREME COURT] 

K Subba Rao, Raghuba: Dayal and Bai Achhuba Amarsingh v. 

J R Mudholkar, JJ Kahdas Harnath Ojha. 

| 6th December, 1963 C.A No 397 of 1962. 


Bombay Tenancy and Agricultural Lands Act, 1948 as amended in 1956, section 
84-A— Scope of—If prospective or retrospective. 


By Majority.—We are further of the view that the provisions of section 84-A 
aie prospective 1n their application. A bare perusal of the provisions of section 84-A. 
would show that what that section does ıs to impose an embargo upon the making 
of a declaration that a transfer 1s invalid on the ground that it was made 1n contra- 
vention of the provision of sections 63 and 64. Its operation 1s thus prospective 1n 
the sense that 1t bars making of any declaration or a finding that a transfer 1s invalid 
after ıt came into force It does not affect any adjudication in which a transfer had 
already been held to beinvalid. Thus it can possibly have no application to a case 
like the present wherein a declaration or a finding as to invalidity had already been 
made by the Collector and was followed by an order of eviction, albeit conditional. 
The mamlatdar, therefore, had no jurisdiction to issue the certificate 1n question to 
the respondent. That being the position we must hold that the High Court was in 
erroi in setting aside the order of the Revenue Tribunal upholding that of the Collec- 
tor. We, therefore, set aside the order of the High Court and restore that of the 
Revenue Tribunal. Costs throughout will be borne by the Respondent No. 1 

* M. V. Goswami, Advocate, for Appellant. 

G. B. Pai, Advocate and O. C. Mathur, Advocate of M/s. J.B. Dadachann & 
Co., for Respondent No 1. 

K. L. Hathi, Advocate, for R. H. Dhebar, Advocate for Respondent No 2 





G R. Appeal allowed. 
[SUPREME COURT] 

P. B Gajendragadkar and Sri Rama Vilas Service (P ) Ltd v. 

K C Das Gupta, JJ. C. Chandiasekaran. 

9th December, 1963. C A. No. 1015 of 1963. 


Motor Vehicles Act (IV of 1939), section 47 (1)—Who 1s a monopolist. 


There can be no doubt that ın granting a permit the appropriate authorities 
under the Motor Vehicles Act are required to consider the interests of the public 
generally under section 47 (1) (a), and n assessing the merits of an individual applicant 
for a permit on any route, 1t would be open to the appropriate authority to enquire 
whether the service which the individual applicant would render to the public if he is. 
given a permit would be efficient and satisfactory or not. In dealing with this aspect 
of the matter, ıt would not be irrelevant for the appropriate authority to hold that 
if any applicant 1s or would be ın the position of a monopolist if a permit was granted 
to him, be would be liable 1f he neglects the 1nterests of the public and may not be 
very keen on taking all steps to keep his service 1n good and efficient order. Absence 
of any competition from another bus-operator on the route 1s likely to: develop a 
feeling of complacence in the monopolist and that ıs a factor which the appropriate 
authority can certainly take into account. Therefore, 1tecannot be urged that 
taking 1nto account the fact that the appellant was a monopolist on a part of the 
route, the Appellate Tribunal has been influenced by any irrelevant fact, vide R. K. 
Ayyaswami Gounder v. M/s. Soudambigai Motor Service, Dharampura and others, 
C. A. No. 198 of 1962, decided on 17th September, 1962. 


i 60 : 


In entertaining writ petitions, the High Court must not lose sight of the fact 
that decisions of questions of fact under the Motor Vehicles Act have been left to 
the appropriate authorities which have been constituted into quasi-judicial Tribunals 
in that behalf, and so, decisions rendered by them on questions of fact should not be 
interfered with under the special Jurisdiction conferred on the High Courts under 
Article 226, unless the well recognised tests in that behalf are satisfied .In the present 
case we have no doubt that the Division Bench was right in holding that Srinivasan, J , 
should not have issued a writ 1n favour of the appellant. 

G S Pathak, Senior Advocate (K K. Venugopal and R. Gopalakrsshnan, 
Advocates, with him) for Appellant 

M. C. Setalvad, Senior Advocate B. Dadachann, Q. C Mathur and Ravinder 
Narain, Advocates of M/s. F B. Dadachanjyi & Co., with him), for Respondent No 1. 





G R. Appeal dismissed, 
[SUPREME COURT] 

B P Smha, C.J , Raghubar Dayal, The Bhusawal Borough Municipality v. 

N. Rajagopala Ayyangar and The Amalgamated Electricity Co , Ltd. 

J. R Mudholkar, JJ C As Nos. 47-48 of 1961. 


10th December, 1963 


Civil Procedure Code (V of 1908), Order 41, rule 27—Misconstruction of a docu- 
ment and error of lay —Omussion to produce document 


There 1s no reason to think that what 1s on the face of it a decision 1s nothing 
but an opinion because if there were anything 1n the correspondence to which a 
reference is made ın that letter as well as 1n the endorsement at the bottom which 
went to show that the appellant did not purport to refer any dispute to the Government 
it was for the appellant to produce that correspondence Its omission to do so 
must be construed against it Then Mr Pathak said that under the Surcharge 
Order itself the dispute had to be referred by both the parties and not by only one 
of them. This contention 1s, however, untenable in view of the clear language of 
the Proviso whichsays “ın the event of dispute by any paity interested ” the deci- 
sion of the Provincial Government shall be final ^ There 1$, therefore, no substance 
inthe contention In our opinion the tiial Court and the District Court had wholly 
misconstrued this document which 1s not merely of evidentiary value but 1s one upon 
which the claim of the Respondent No. 1 for the surcharge 1s based — Misconstruc- 
tion of such document would thus be an error of law and the High Court in Second 
Appeal would be entitled to correct it. 


G. S. Pathak, Senior Advocate (Naumt Lal, Advocate, with him), for Appellant. 
I. N. Shroff, Advocate, for Respondent No. 1 
M. S. K Sastr and R H Dhebar, Advocates, for Respondent No 2 





G.R. — Appeals dismissed. 
[SUPREME COURT] i 

P. B. Gajendragadkar and V R. Sadagopa Naidu v. 
K. C. Das Gupta, JJ Rakthavatsalam. 
11th December, 1963 CA.No 316 of 1959. 


Hindu Marriages Vahdity Act (XXI. of 1949)—Hindu Widows Remarriage 
Act (XV of 1856) — Issue of marriage—Right to joint family properties 


In our opinion, the use of the words “ the issue of no such marriage shall be 
illegitimate ” was not really necessary in section 1 of the Hindu Widows Remarriage 
Act, and even without these words the effect of a marriage being valid would neces- 
sarily have been that the issue of the marriage was legitimate. These words were 
put in the section by the Legislature 1n 1856 as a matter of abundant caution The 
absence of such words 1a the Hindu Marriages Validity Act, 1949 1s of no conse- 
quence If the Act had not retrospectively validated marriages celebrated before 
the date of the Act, the children of those marriages could not have claimed to be 
legitimate The Act was however in terms retrospective and validated marriages 
that had taken place before the Act between parties belonging to different castes, 
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sub-castes and sects — It 15 1dle to contend that the object of the Legislature was only 
to regularise the status of the husband and the wife That certainly was part of the 
object But equally important or perhaps more important object was that the 
children of the marriages would become legitimate 


'We have theiefore come to the conclusion that even if the Trial Court was 
Tight ın thinking that Padmavathi was a Brahmin girl and not*a Shudra the position 
1n law was, as found by the Courts below viz , ıt was a valid Hindu marriage and 
Bhakthavatsalam a legitimate son of Sadagopa with all the rights of a coparcener 
in regard to the joint family properties and other matters 

G S Pathak, Senior Advocate (B Dutta and T R Ramachandra, Advocates 
and J. B Dadachanji, O. C. Mathur and Ravinder Naram, Advocates of M/s f B. 
Dadachanı & Co , with him), for Appellants 


H N Sanyal, Solicitor-General of India (K Jayaram and R Ganapathy Iyer, 
Advocates, with him), for Respondent No 1 


N Panchapagesa Iyer, M P. Swami and R Thiagaiajan, Advocates, for Respons 
dent No. 2. 


G.R. ————— Appeal dismissed. 
[SUPREME COURT] 

B P Smha, C.J, K N Wanchoo, Ram Sarup v. 

Raghuba: Dayal, N. Rajagopala Ayyangai, and The Union of India. 

J R Mudholka , JJ. Petition. No. 166 of 1963. 


12th December, 1963. 


Army Act (XLVI of 1950), section 125—Vires—General Court Martial under 
Section 69 of the Army Act read with section 302, I. P Code—Wiits of habeas 
corpus and certiorari—Ai ticles 14 and 22 (1) of the Constitution 


- It appears that the Central Government itself exercised the power of confirma- 
tion of the sentence awarded to the petitioner 1n the instant case by the Gener“ 
‘Court Martial The Central Government is the highest authority mentioned in 
sub-section (2) of section 164 There could therefore be no occasion for a further 
appeal to any other body and therefore no justifiable grievance can be made of the 
fact that the petitioner had no occasion to go to any other authority with a second 
petition as he could possibly have done ın case the order of confirmation was by any 
sauthority subordinate to the Central Government. The Act itself provides that 
the Central Government 1s to confirm the findings and sentences of General Courts- 
Martial and therefore could not have contemplated, by the provisions of section 164, 
that the Central Government could not exercise this power but should always 
have this power exercised by any other officer which 1t may empower 1n that behalf 
‘by wariant. 

e We therefore do not consider this contention to have any force 


The learned Attorney-General has urged that the entire Act has been enacted 
by Parliament and if any of the provisions of the Act 1s not consistent with the provi- 
sions of any of the Articles ın Part III of the Constitution, ıt must be taken that to 
the extent of the inconsistency Parliament had modified the fundamental rights 
under those Articles 1n their application to the person subject to that Act Any such 
provision in the Áctis as much law as the entire Act We agree that each and every 
provision of the Act 1s a law made by Parliament and that 1f any such provision tends 
to affect the fundamental right under Part III of the Constitution, that provision 
does not on that account, become void, as it must be taken that Parliament has 
thereby, 1n the exercise of 1ts power under Árticle 33 of the Constitution, made the 
requisite modification to affect the respective fundamental right We are howewer 
of opinion that the provisions of section 125 of the Act are not discreminatory and 
do not infringe the provisions of Article 14 of the Constitution. 


It 1s clear therefore that the discretion to be exercised by the mulitary officer 
specified in section 125 of the Act as to the trial of accused by Court-Martial or by 
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an ordinary Court, cannot be said to be unguided by any policy laid down by the Act 
or uncontrolled by any other authority Section 125 of the Act therefore cannot, 
even on merits, be said to infringe the provisions of Article 14 of the Constitution. 
O P. Rana, Advocate (amicus curiae) (Petitioner was also produced and pre~ 
sent), for Petitioner 
C K. Dephtary, Attorney-General of India (B. R. L. Iyengar and R. H. Dhebar, 
Advocates, with him), for Respondents. 


G.R. —~ Petition dismissed. 
[SUPREME COURT] 

B P, Sinha, C.J., A. K. Sarkar and Arjun Singh v. 

N. Rajagopala Ayyangar, JJ. Mohindra Kumar. 

13th December, 1963 C.A. No. 768 of 1963. 


Civil Procedure Code (V of 1908), sections 11 and 105, Order 9, Rules 7 and 13— 
Order 17, rule 3—Res judicata 


So far as the case before us 1s concerned the order under appeal cannot be sus- 
tained even on tbe basis that the finding recorded 1n disposing of an application under 
Order 9, rule 7, would operate as resjudicata when the same question of fact 1s 
diri, in a subsequent application to set aside an ex parte decree under Order 9 
rule 13 

Learned Counsel was unable to point out any flaw 1n the facts here stated It 
would, therefore, follow that the terms of Order 17, rule 3, were not attracted at 
all and that Suit No 134 of 1956 was decreed not on merits but really ex parte as 
had been expressly stated by the learned Civil Judge when he passed that decree. 

In the result, the appeal 1s allowed and the application filed by the appellant 
under Order 9, rule 13, for setting asidethe ex parte decree passed 1n Suit No. 134 of 
1956,1s remanded to the trial Judge for disposal on the merits 1n accordance with law. 
The appellant will be entitled to his costs throughout. The cost 1ncurred after this 
remand will be provided for by tbe Courts below. . 

M C. Setalvad, Senior Advocate (Y Talwar and J. P. Goyal, Advocate with 
him), for Appellant. 

G. S. Pathak, Senior Advocate, (R. S. Agarwala and B. Datta, Advocates and 
J. B. Dadachanjı, O. C. Mathur and Ravinder Naram, Advocates of M/s J B. Dada- 
chanj & Co., with him), for Respondents 


> 





G.R. Appeal allowed, 
[SUPREME COURT] 

B. P. Smha, C.J., K. Subba Rao, Ramnarayan Mor v. 

M. Hidayatullah, J C. Shah and State of Maharashtra. 

N. Rajagopala Áyyangar, JJ. Cr. A No. 164 of 1963. 


16th December, 1963. 


e 

Ciiminal Procedure Code (V of 1898), sections 251-A, 173 (4), 207-A (6), — 
Scope. ° 

By Majority.—Ihe scheme of section 251-A, Criminal Procedure Code, which 
was brought on the statute book symultaneously with section 207-A by Act (XXVI of 
1955), also furnishes an indication that ın the examination of the accused for enabling 
him to explain circumstances appearing in the evidence against him, documents 
referred to 1n section 173 (4) cannot be excluded. Section 251-A prescribes a special 
procedure for warrant cases, instituted upon police reports. In a case started 
otherwise than on a police report, the old procedure of examiming witnesses and 
framing a charge on which the accused 1s to be tried continues to apply. But where 
the proceedings commente on a police report ; the Magistrate has under section 
251-A (2) to consider the documents referred to 1n section 173 (4) and then to examine 
the accused if necessary and to give the accused and the prosecutor opportunity of 
being heard. Under section 251-A no provision 1s made for examination of witnesses 
before making an order under sub-section (2) discharging the accused or under sub- 


63 ° 


section (3) framing a charge. Under sub-section (2) of section 251-A the Magistrate 
may upon consideration of the documents referred to 1n section 173 (4) and making 
such examination, if any, of the accused as the Magistrate thinks necessary and 
after giving the prosecutor and the accused an opportunity of being heard, discharge 
the accused 1f he considers the charge to be groundless, or frame a charge against 
him under sub-section (3) if there 1s ground for presuming that the accused has 
committed an offence In a warrant case therefore there will be no evidence of 
witnesses and the examunation of the accused 1f found necessary by the Magistrate 
must, of necessity be restricted to the circumstances appearing from the documents. 
under section 173 (4). The Legislature has therefore ın enquiries 1n warrant cases. 
contemplated examination of the accused solely upon circumstances appearing from 
the documentary evidence referred to 1n section 173 (4) and 1t cannot be assumed 
that the examination of the accused in respect of circumstances appearing from 
those documents which are not proved but of which copies have been furnished 
to the accused, ıs so inconsistent with principles of criminal jurisprudence that ıt 
must be discountenanced. If opportunity may be given to an accused person before 
framing a charge under section 251-A (2), to explain circumstances appearing from. 
the documents referred to 1n section 173 (4), 1t1s difficult to see any ground on which 
the Magistrate holding an enquiry for commitment may be disentitled to do so under 
section 207-A (6) It would be somewhat anomalous, if 1t were true, that 1n the en- 
quiry before framing a charge against the accused ın respect of a charge for an offence 
which 1s triable by the Court of Session as well as by a Magistrate, two different rules 
relating to the examination of the accused would prevail, according as the accused. 
is to be tried by the Court of Session, or by the Magistrate 


We are, therefore, of the view that the Magistrate has the power, if be thinks. 
it necessary, to examine the accused for the purpose of enabling him to explain 
any circumstances appearing in the evidence such evidence being oral evidence, if 
any, as may have been recorded and the documents referred to 1n section 173 (4) 

A. S. Bobde, Advocate, and O. C. Mathur, J B. Dadachanji and Ravinder Naran, 
Advocates of M/s. J. B. Dadachanj & Co., for Appellants 

M C. Setalvad, Senior Advocate, H R Khanna and R H. Dhebar, Advocates, 
with him, for Respondents 


G.R. —————— Appeal dismissed. 
[SUPREME COURT] 

A. K. Sarkar, J. C. Shah and R Ratilal & Co, v. 

Raghubar Dayal, JJ The National Security Ássurance Co , Ltd. 

16th December, 1963 CA No 382 of 1961. 


Stamp Act (IL of 1899), section 35 and Article 4]—-Interm Protection Note 
and its scope 

By Majority —We think that the present Interim. Protection Note satisfies the 
egnditions which would make ıt a letter of cover ın this sense. It gives protection 
for a period of thirty days or the period upto the date of the issue of the policy. An 
engagement to issue a policy means, 1t seems to us, more or less the same thing as a 
letter of cover. A letter of cover, therefore, cannot be admitted in evidence under 
section 35 as a policy of insurance. 

We have now to state that the appellant had paid the duty and penalty as 1e- 
quired by section 35. There is no objection any more to the admissibility of the 
letter of cover 1n evidence The only defence that was taken by the respondent to 
the claim of the appellant, therefore, fails and the appeal should succeed 


B. K. Bhattacharjee, Senior Advocate, (D. K De and $. N Mukherjee, Advos 
cates, with him), for Appellant 

N. C. Chatterjee, Semor Advocate, (D N Mukherjee, Advocate, with hun), 
for Respondents. 


GR. ——— Appeal allowed.. 
M—NRC 
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[SUPREME COURT. | 


B P Smha, C.J., A. K. Sarkar, Smt Shahzad Kunwar v. 
M. Hidayatullah, K C Das Gupta and Raja Ram Karan Bahadur. 
N Rajagopala Ayyangar, JJ. C A. No. 350 of 1958. 


16th Decembei, 1963. 
Religious Endowments—De facto Shebait of a temple—Powers of. 


Coming nearer to the present times we find that 1n 1926 when a question arose 
about the re-appointment of a constable attached to the temple, the Executive Com- 
mittee of Raja Dharam Karan was approached and one Mohan Das Brahman was 
appointed to the post under orders of the Committee. When all these documents 
are considered together there remains little doubt that Raja Indrayit, after him Raja 
Sheoraj and thereafter Raja Dharam Karan was looking after the management of 
the property and making arrangements for the sevapuja of the temple in the way 
a Shebait would do It 1s equally clear from these documents that the first defen- 
dant’s father-in-law Jugal Lal plainly admitted that he was a mere pujarı and that 
his custody of the oinaments of the idol were on behalf of the Raja Mention 
must also be made of the fact that ın the very will ın which Shahzad Kunwar claims a 
proprietary interest 1n the property, adding that she was the Mutwah of the idol, she 
stated that this temple was known as the temple of Hyderabad There can be little 
doubt therefore that the Rajas considered themselves as the Shebaits of the idol and 
managed the property ın that capacity and appointed pujaris and others for the 
sevapuja of the idol and for the proper upkeep of the temple. 


Our conclusion, on a consideration of the materials on the record, 1s that the 
High Court rightly held Raja Dharam Karan Bahadur to be the Shebait and the de- 
fendant Shahzad Kunwar to be only the pujarı and was also right 1n rejecting the 
defence plea of limitation 

P. K Chakravarthy and B C. Misra, Advocates, for Appellants. 

i K K Ramada and A G Ratnaparkhı, Advocates, for Respondents Nos 2, 3 
and 6 to 9 ? i 





GR. — Appeal dismissed. 

| SUPREME COURT.] 
P. B. Gajendragadkar, K. Subba Rao, State of Punjab v. 
K N Wanchoo, J C Shah and Rattan Singh. 
Raghubar Dayal, JJ C.A No. 6 of 1962. 


16th December, 1963. 


Patiala Recovery of State Dues Act, (IV of 2002 B. K )}—-Whethe: the Insolvency 
‘Court can, at the hearing of the petition by a creditor for declaring a debtor insolvent, 
determine the liability. of the alleged debtor for the payment of the debt —Piovimcial 
Insolvency Act ( V of 1920) 


It ıs clear from the provisions of the Insolvency Act that it ıs the duty of 
the Insolvency Court and therefore clearly within its jurisdiction to require proof 
to its satisfaction of the debts sought to be proved at the stage of the hearing of the 
insolvency petition or subsequent to the adjudication. . 

There 1s plenty of case-law 1n support of the view that the insolvency Court can 
go behind the decree of a Court in order to prove the genuineness of the debt ın con- 
nection with which the decree 1s passed 

In this case the probe into the judgment debt was made at the tıme of the adjudi- 
cation proceedings 

We therefore hold that the head of department had the power to decide, under 
section 4 of the Patiala State Dues Act, whether the alleged defaultei was a defaul- 
ter o1 not, that no civil Court can consider this matter 1n view of section 11 of the 
Act and that the Insolvency Court 1s however not precluded from enquiring into the 
question whether the alleged debtor was really a debtor and liable to pay sums said 
to be payable by him The Insolvency Court has found that the respondent had 
not executed the surety bond and that therefore he could not be liable to make 
good any payment underit The ordei of the Court below 1n dismissing the insol- 
vency petition is therefore, co1 rect. 
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S. V Gupte, Additional Solicitor-General of India, (D. D Chaudhuri and B. R. 
G. K Achar, Advocates, with him), for Appellant 

M C. Setalvad, Senior Advocate, (S N Andley, Rameshwai Nath and P L. 
Vehra, Advocates of M/s. Raymdei Naram & Co. with him), for Respondent 


GR ———— Appeal dismissed. 
[SUPREME COURT.] ° 

P. B. Gajendiagadkar and T Prem Sagar v. 

K., C Das Gupta, JJ M/s Standard Vacuum Oil Company, Madras. 

16th December, 1963. C.As No. 581-582 of 1963. 


Constitution of India (1950), Article 226—Wiit Jurisdiction of the High Court— 
Wit of certiorari—Scope. 


Referring to 1ts earlier decision 1n Parry & Co., Ltd v. Commercial. Employees 
Association, Madras, (1952) SCR 519 (1952) S.CJ 275 (195221 MLJ 813 
the Court observed. “It may be conceded that the observation made by Mukherjea, J , 
on which Mr. Venugopal relies does, prima facie lend some support to his argument ; 
but we do not think that this observation can be read as laying down a categorical 
and unqualified proposition that unless an error of jurisdiction 1s established, or 
fraud proved, no writ of ceitio1ait can be issued.” 


As was observed by this Couit ın Nagendia. Nath v. Commissioner of Hills 
Dision, (1958) S C J. 789 (1958) SCR 1240 A.I R. 1958 S C. 398 atp 412, “itis 
clear from an examination of the authorities of this Court, as also of the Courts 1n 
England, that one of the grounds on which the jurisdiction of the High Court on 
certiorari may be 1nvoked, 1s an error of law apparent on the face of the record and 
notevery error either of law or fact, which can be corrected by a superior Court, 1n 
exercise of 1ts statutory powers as a Court of appeal or revision" It 1s, of course, 
difficult and indeed ıt would be inexpedient to lay down any general test to deter- 
mine which eriors of law can be described as errors of law apparent on the face ot the 
record, vide Syed Yakoob v K. S. Radhakrishnan and others, A I.R. 1964 S C. 477. 
In our opinion. if the Commissioner's order is shown to suffer from the 
infirmity of an error of law apparent on face of the record, the High Court would be 
justified im issuing a writ notwithstanding the fact that section 51 of the Act 
purports to make the Commrissioner's order final. 


Incidentally, we ought to point out that even if the Division Bench was right 
in holding that the impugned order should be corrected by the issue of a writ of 
cer tiorarı, 1t would have been better 1f ıt bad not made its own findings on the evı- 
dence and passed 1ts own order 1n that behalf. In writ proceedings 1f an error of 
law apparent on the face of the record 1s dislosed and a writisissued, the usual 
course to adopt 1s to correct the error and send the case back to the Special Tribunal 
for.1its decision 1n accordance with law. It would, we think, be inappropriate for 
the High Court exercising its writ Jurisdiction to consider the evidence for itself and 
reach its own conclusions 1n matters which have been left by the Legislature to the 
decisions of specially constituted Tribunals. 

- K Venugopal and 4 G. Ratnaparkhi, Advocates, for Appellant in both 
appeals. 

S Govind Swaminathan, P. Ram Reddy, A. V. V. Nar and R Thiagaiajan, 
Advocates, for Respondent No 1 1n both appeals. 





G.R Appeals allowed. 
[SUPREME COURT.] 
P B Gajendragadkai, K Subba Rao, Kanakarathanammal v. 
K N Wanchoo, N Rajagopala V S Loganatha Mudaliar. 
Ayyangar and J R Mudholka , JJ. CA No. 528 of 1961. 
18th December, 1963 e 


Mysore Hindu Women's Rights Act (X of 1933), section 12, sub-section (1) 
clause (1)-—O:dei 1, Rule 9, Civil Procedure Code (V of 1908). 


By Majority Therefore, we are satisfied that the trial Court was right in 
coming to the conclusion that even if the property belonged to the appellants’ mother, 
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hei failure to implead her biothers who would inherit the property along with 
hei makes the suit incompetent. It ıs true that this question had not been consi- 
dered by the High Court, but since it 15 a pure point of law depending upon the con- 
struction of section 10 of the Act, we do not think 1t necessary to remand the case 
for that purpose to the High Court. Facts which are necessary to decide the question 
under section 10 (2) have been found and there 1s no dispute about them, The only 
point to decide 1s, on a fair construction of section 10 (2) (6) and (d) which of the 
said two clauses takes 1n the property 1n question 


It ıs unfortunate that the appellant’s claim has to be rejected on the greund' 
that she failed to 1mplead her two brotheis to her suit, though on the merits we 
have found that the property claumed by her in her present suit belonged to her 
mother and she 1s one of the three heirs on whom the said property devolves by 
succession under section 12 of the Act That, 1n fact, 1s the conclusion which the 
trial Court had reached and yet no action was taken by the appellant to bring the 
necessary parties on the record. Jtis true that under Order 1, Rule 9 of the Code of 
Civil Procedure no suit shall be defeated by reason of the mis-Joinder or non-joinder 
of the parties, but there can be no doubt that 1f the parties who are not Joined are 
not only proper but also necessary parties to it, the infirmity 1n the suit 1s bound 
to be fatal. Even ın such cases, the Court can under Oider 1, Rule 10, sub-rule (2). 
direct the necessary parties to be joined, but all this can and should be done at the 
stage of trial and that too without prejudice to the said parties’ plea of limitation 
Once it 1s held that the appellant's two brothers are co-heirs with her in respect of 
the properties left intestate by their mother, the present suit filed by the appellant 
partakes of the character of a suit for partition and ın such a suit clearly the 
appellant alone would not be entitled to clarm any relief against the respondents The 
estate can be represented only when all the three heirs are before the Court If 
the appellant persisted 1n proceeding with the suit on the basis that she was exclusively 
entitled to the suit property, she took the risk and ıt ıs now too late to allow her to. 
rectify the mistake 


K P Bhatt and R. Thiagarajan, Advocates, for Appellant 


S. T. Desai, Senior Advocate, (K Jayaiam and R. Ganapathy Iyer, Advocates, 
with him, for Respondents 





G.R — | Appeal dismissed. 
[SUPREME COUZT.] 

P B Gajendragadkar, K. N Wanchoo and Bombay Union of Journalists v 

K C. Das Gupta, JJ The State of Bombay. 

19th December, 1963. C.A. No. 497 of 1963 


Industrial Disputes Act (XIV of 1947), section 25-F (c)—When can a writ of 
mandamus be issued—Conditions precedent for 1etrenchment 


The object which the Legislature had ın mind in making these two conditions 
obligatory and 1n constituting them into conditions precedent 1s obvious These 
provisions have to be satisfied before a workman can be retrenched. The hardship 
resulting from retrenchment has been partially redressed by these two clauses (a) 
and (b) of section 25-F, and so, there 1s every justification for making them condi- 
tions precedent. The same cannot be said about the requirement as to clause (c) 
Clause (c) 1s not intended to protect the interests of the workman as such It 1s only 
intended to give intimation to the appropriate Government about the retrenchment, 
and that only helps the Goveinment keepitselfinformed about the conditions of 
employment in the different industries within its region There does not appear to 
be present any compelling consideration which would justify the making of the provi- 
sion prescribed by clause (c$ a condition precedent asin the case of clauses (a) and 
(b) Therefore, having regard to the object which 1s intended to be achieved by 
clauses (a) and (b) as distinguished fiom the object which clause (c) has 1n mind, it 
would not be unreasonable to hold that clause (c), unlike clauses (a) and (b), 1s 
not condition precedent 
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A writ of mandamus could be validly issued 1n such a case if ıt was established 
‘that 1t was the duty and the obligation of respondent No. 1 to refer for adjudication 
an industrial dispute where the employee contends that the retrenchment effected by 
the employer contravenes the provisions of section 25-F (c). The appropriate 
Government is not bound to refer an industrial dispute even though one of the 
points raised in the dispute 1s in regard to the contravention of a mandatory provi- 
sion of the Act. Even if the employer retrenches the workman contrary to the 
provisions of section 25-F (c), 1t does not follow that a dispute resulting from such 
retrenchment must necessarily be referred for industrial adjudication. The breach 
of section 25-F 1s no doubt a serious matter and normally the appropriate Govern- 
ment would refer a dispute of this kind for industrial adjudication ; but the provision 
«contained 1n section 10 (1) read with section 12 (5) clearly shows that even where 
a breach of section 25-F 1s alleged, the appropriate Government may have to con- 
sider the expediency of making a reference and if after considering all the relevant 
facts, the appropriate Government comes to the conclusion that 1t would be 1nexpe- 
dient to make the reference, 1t would be competent to 1t to refuse to make such a 
reference We ought to add that when we are discussing this legal position, we 
are necessarily assuming that the appropriate Government acts honestly and bona fide . 
If the appropriate Government refuses to make a reference for irrelevant considera- 
tions, or on extraneous grounds, or acts mala fide, that, of course, would be another 


matter , 1n such a case a party would be entitled to move the High Court for a writ 
of mandamus 


Bishan Naram, Senior Advocate, (I N Shroff, Advocate, with him), for 
Appellant. 


H N Sanyal, Solicitor-General of India, (V S. Sawhney and R H Dhebar, 
Advocates, with him), for Respondent No 1. 


S V. Gupte, Additional Sohcitor-General of India, (J B Dadachanp, Q C. 
Mathur and Ravinder Naram, Advocates of M/s. J. B. Dadachanjı & Co., with him), 
for Respondent No 2. 


G.R. ———— Appeal dismissed 
[SUPREME COURT] 
P.B Gajendragadkar and  , Podar Plastics (P.) Ltd., Bombay v 
K. C. Das Gupta, JJ. The Workmen 
19th December, 1963 C.A. No. 496 of 19634 


Industrial dispute—Bonus—Ad hoc allowance for rehabilitation. 


Distinguishing the present case from that of the case of South India Millowners' 
Association, (1962) 1 L L J. 223, the Court held 1t appears that 1n that case, the 
appellant Mills had not adduced relevant evidence about the original price and subse- 
‘juent depreciation of the machinery prior to its purchase by the appellant, and so, 
acting on the evidence available on the record, the Tribunal adopted some ad hoc 
basis. No*grievance was made about the ad hoc basis adopted by the Tribunal ; 
the only grievance made was against certain observations made by the Tribunal 
that 1f the existing machinery 1s second-hand, it should be rehabilitated only by 
second-hand machineiy, and this Court held that the said observations did not 
represent the true legal position 1n the matter. It would, we think, be erroneous to 
assume that this Court approved of or affirmed the ad hoc basis adopted by the 
Tribunalin that particular case On what material the said ad hoc basis was adopted 
is not known, and ıt would, we think, be unreasonable to suggest that 1f the employer e 
does not adduce sufficient evidence to justify his claim for rehabilitation and the 
Tribunal 1s inclined to reject the evidence which has een adduced, the Trihynal 
must nevertheless award some rehabilitation on a purely hypothetical and imaginary 
ad hoc basis In such a case all that the Tribunal can do 1s to safeguard the position 
of the employer by giving him opportunity to adduce better evidence in future, 
and that 1s what the Tribunal has done 1n the present case. 
d 
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e 
S V Gupte, Additional Solicitor-General of India, (7 N. Shroff, Advocate, 
with him), for the Appellant. 
K R Chaudhuii, Advocate, for Respondents 





GR — Appeal dismissed. 
[SUPREME COURT] 

B P.Smha, CJ, K N. Wanchoo, The State of Madhya Pradesh v. 

Raghubar Dayal, Champalal. 

N Rajagopala Ayyangar and C As Nos. 379-383 of 1959. 


J R Mudholkar, JJ 
19th December, 1963. 


Bhopal Reclamation and Development of Lands (Eradication of Kans) Act (XIII 
of 1954)J—Madhya Pradesh Reclamation of Lands (Extension to Bhopal) Act, 1957— 
Articles 14, 19 (1) (f) and 31 (2) of the Constitution. 


We consider, therefore, that section 4 (1) read 1n conjunction with the power 
contained 1n section 4 (4) coupled with the absence of any provision for entertaining 
objections would, 1n the circumstances of there being admittedly patches of land 1n 
the same tehsil which had been cleared at least ın 1941 must be characterised as 
arbitrary and 1mposing an unreasonable restriction on the right to hold and enjoy 
property within Article 19 (1) (f) The operation of the several sub-sections of 
section 6 to which we shall 1mmediately make reference reinforces our conclusion 
as regards the unconstitutionality of the provisions of section 4 (1) read with section 
4(4) Under section 6 (1) (b) immediately on the issue of a notification under section 
4 (1) the Reclamation Officer 1s empowered to take possession of the whole or any 
part of “ the kans area " and “ carry on eradicating and other ancillary and subsi- 
diary operations therein ”’ - 


When by deprivation of possession he 1s prevented from making any income from 
the land, the exemption from payment of land revenue, offers him no compensation, 
only it alleviates hisloss — In this view 1t 1s unnecessary for us to consider the question 
whether under Article 31 (2) as 1t stood at the relevant date, the compensation even 
1f provided need be adequate and how far the adequacy could be justiciable We 
have, therefore, no hestiation in saying that section 4 (1) read with section 6 (1) (b) 
is unconstitutional as violative of Article 31 (2) 


B Sen, Senor Advocate, J N Shroff, Advocate, with him), for Appellants (in 
all the appeals) 
" M C Setalvad, Senior Advocate, (M. S Gupta, Advocate, with him), for 
Respondents (in C A No 380 of 1959 ) 

K K. Jam, Advocate, for Respondents (in C A Nos 381 to 383 of 1959), , 


G.R. + Appeals dismissed. 
[SUPREME COURT ] ° 
P. B Gajendragadkai, A. K. Sarkar, Jabar Singh v. 
K N Wanchoo, K C Das Gupta and Genda Lal. 
N Rajagopala Ayyangar, JJ. C.A. No 1042 of 1963 


20th December, 1963 


Representation of People Act (XLII of 1951), sections 97, 100 and 101—Statutory 
Rules. 


It is true that section 101 (a) requires the Tribunal to find the petitioner or such 
* other candidate for the declaration of whose election a prayer 1s made 1n the election 
petition has ın fact received a majority of the valid votes. Itis urged by Mr. Kapur 
that*the Tribunal cannot make a finding that the alternative candidate has 1n fact 
received a majority of the valid votes unless all the votes cast at the election are scru- 
tinised and counted. In our opmion, this contention 1s not well-founded We 
have already noticed that as a result of Rule 57, the Election Tribunal will have to. 


* 
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assume that every ballot paper which had not been rejected under rule 56 constituted 
one valid vote and it 1s on that basis that the finding will have to be made under 
section 101 (a) Section 97 (1) undoubtedly gives an opportunity to the returned 
candidate to dispute the validity of any of the votes cast 1n favour of the alternative 
candidate or to plead for the validity of any vote cast 1n his favour which has been 
rejected , but 1f by his failure to make recrimination within time as required by 
section 97 the 1eturned candidate ıs precluded from raising any sych plea at the hearing 
of the election petition, there would be nothing wrong 1f the Tribunal proceeds to 
deal with the dispute under section 101 (a) on the basis that the other votes counted 
by the returning officer were valid votes and that votes in favour of the returned 
candidate, 1f any which were rejected, were invalid What we have said about the 
presumed validity of the votes 1n dealing with a petition under section 101 (a) is 
equally tiue 1n dealing with the matter under section 100 (1) (d) (117). We are, there- 
fore, satisfied that even 1n cases to which section 97 applies. the enquiry necessary 
while dealing with the dispute under section 101 (c) will not be wider if the returned 
candidate has failed to recriminate. 


We ate, therefore satisfied that the High Court was right in coming to the con- 
clusion that the Tribunal was 1n error 1n holding that “ It was an authority charged 
with the duty of investigating the validity of votes for and against the petitioning 
and returned candidate or for a matter of that any othe: contesting candidate ”’ 

S K Kapur, Senior Advocate, (B L Khanma and B N  Kipal, Advocates, 
with him), for Áppellant 


Homi Daj, Advocate, and R K Garg, S C Agaival, M K Ramamuthi and 
D. P Singh, Advocates of M's Ramamurtht & Co , foi Respondent. 


G.R. ————— Appeal dismissed 

[SUPREME COURT ] 

B P.Sinha CJ, K Subba Rao, Vidyacharan Shukla v. 
Raghubar Dayal, N Rajagopala Ayyangai Khubchand Baghel.. 

and J. R Mudholka , JJ C À No 815 of 1963. 


20th December , 1963 


Representation of People Act (XLI of 1951), section 116-4 (3}—Lumitation Act 
(IX of 1908), sections 3 to 25 and 29 (2). 


The only question, therefore,1s whether for the purpose of computing the period 
of 30 days prescribed under section 116-A (3) of the Representation of the People 
Act the provisions of section 12 of the Limitation Act can be invoked 


It 1s posible, however, to construe the reference to section 3 1n section 29 (2) 
of the Limitation Act to mean that the power to dismiss the suit, appeal, etc if filed 
beyond the time prescribed, 1s subject to the modes of computation, etc., of the time 
prescribed by applying the provisions of sections 4 to 25 which are referred to 1n the 
opening words of section 3 On this construction where a case satisfies the opening 
words of section 29 (2) the entire group of sections 3 to 25 would be attracted to 
determine the period of limitation prescribed by the special or local law Now let us 
test this with reference to the second limb of section 29 (2) treating the latter asa sepa- 
rate and independent provision That part starts with the words “for determining any 
period of limitation prescribed for any suit, appeal or application by any special of 
local law” The words being perfectly general, would manifestly be comprehensive 
to include every special or local law and among these must necessarily be included 
such special or local laws which satisfy the conditions specified by the first limb of 
section 29 (2) We then have this strange result that by the operation of the first 
part sections 3 to 25 of the Limitation Act are made applicable to that class of special 
and local laws which satisfy the conditions specified by the first hmb whereas by the 
operation of the second limb the provisions of sections 3, 5, 6 to 8 and 19 to 21 ami 
23 to 25 would not apply to the same class of cases. A construction which would 
lead to this anomalous 1esult cannot be accepted and we, therefore, hold that sub- 
iect to the construction we have put upon sub-section (2) of section 29 both the parts 


e 19 : 
are to be read as one whole and that the words following the conjunction * and’ 
** for the purpose of determining any period of limutation ", etc , attract the condi- 
tions laid down by the opening words of the sub-section 


G S Pathak, Semor Advocate, (B A Musodkai, Advocate, S N Andley, 
and Rameshwar Nath, Advocates of M/s Rajinder Naram & Co. with him), for 
Appellant 


M S Gupta, Advocate, for Respondent No 1 


l G.R. — . Appeal dismissed. 
[SUPREME COURT. | 

P B Gajendragadkar, K N Wanchoo, Ram Sewak Yadav v. 

K C Das Gupta, J C Shah and Hussain Kamil Kidwar. 

N Rajagopala Ayyangar, JI a CA No 1064 of 1963. 


17th January, 1964 


Representation of People Act (XLI of 1951), sections 90 (1), 93, 100 (1) (d) (ni), 
101 and 102—Order 11 of the Civil Procedure Code (V of 1908). 


We do not think that Bhim Sen v Gopali and others, 22 E.L R 288 lays down 
any general principle that a party 1s entitled without making allegations of material 
facts ın support of his plea to set aside an election, to claim an orderfor inspection 
of the ballot papers and seek to supply the lacuna in his petition by showing that 
if all the votes are scrutinized again by the Tribunal it may appear that there had 
‘been improper reception, refusal or rejection of votes at the time of counting To 
support his claim for setting aside the election the petitioner has to make precise 
allegations of material facts which having regard to the elaborate rules are o1 must 
be deemed to be within his knowledge The nature of the allegations must of course 
depend upon the facts of each case. Butif material facts are not stated, he cannot 
be permitted to make out a case by fishing out the evidence fiom an inspection of the 
ballot papers. In Bhim Sers case the Court was primar ly concerned with the ques- 
tion whether amendment of the petition to set aside an election should be granted. 
It was alleged by the defeated candidate that there had been contravention of the 
iprovisions of section 63 (1) of the Act by the Returning Officer and the election was 
materially affected on that account. The applicant had stated that he believed that 
the respondents had received many votes which were void When the ballot box 
was opened it was found that among the votes credited to the successful candidate 
were 37 votes which were void. Thereafter, the applicant applied to substitute the 
words “ alleges ” for “ believes " and “did” for “could’’ In that case the Court 
-was not concerned to decide whether the order for inspection was properly made 
"The propriety of the order granting 10spection does not appear to have ever been 
questioned The principal question raised 1n the appeal was whether the amend- 
ment of the petition should, 1n the circumstances, be granted and the observation of 
the Court that “ definite particulars about the number and nature of the void votes 
that had been counted could only be supplied after inspection of the ballot pape ” 
was not intended to be a general statement of the law that whenever an allegation 1s 
made ın a petition to set aside an election that void votes have been included ın the 
counting of votes received by a successful candidate, definite particulars with re- 
gaid to the said void votes may only be supplied after the ballot papers are inspected, 
and that a defeated candidate may claim inspection of the ballot papers without 
making any specific allegations of material facts and without disclosing a prima facie 
case 1n support of the claim made 


N C Chatterjee, Senior Advocate, (J P Goyal, Advocate, with him), for 
. Appellant : 


" SP Smha, Senior ' Advocate, (S Shaukat Hussam, Advocate, with him), for 
Respondent No | 


G.R. ————— Appeal allowed, 
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[SUPREME CourRT.] 


K. Subba Rao, Raghubar Dayal and Raja.Ram Jaiswal v. 
J- R Mudholkar, T7. The State of Bihar. 
4th April, 1963. Cr A. No 125 of 1961. 


Evidence Act (I of 1872), sechon 25—Criminal Procedure Code (V of 1898), sections 
156, 162 and 190—Confession to Excise Sub-Inspector ın the course of investigatia 1s 
znadmisstble. 

By majority (Raghubar Dayal, J. holding contra).—Confession made to 
an Excise Sub-Inspector must be excluded For it is a statement made during 
the course of investigation to a person who exercisss the poweis of an officer in 
charge ofa police station. Such statement is excluded from evidence by 
section 162 of the Code of Criminal Procedure except for the purpose of contiadic- 
tion (vide Evidence Act, section 25 and Criminal Procedure Code, section 162) 


A.S R Chan, Senior Advocate (M K Ramamurila, R.K Garg, S C Agarwala 
and D P Singh, Advocates of M/s Ramamurthn & Co , with him), for Appellant. 


D. Gobudhan, Advocate, for Respondent. 


GR ` ————— Appeal allow. a. 
[SUPREME Counr.] 

P.B Gajendragadkar, K Subba Rao, Bhogaraju Venkata Janakı Rama 

K.N. Wanchoo, Rao v. The Board of Commrs. 

N. Rajagopala Ayyangar and for H.R E, AP, Hyderabad 

J.R. Mudholkar, JF. C As Nos. 531-532 of 1961. 


31st October, 1963. 


Madras Hindu Religious Endowments Act (Madras Act II of 1927), section 57 (9)— 
Order cancelling or modifying scheme under section 92, Cil Procedure Code—If ‘decree — If 
appeal hes under section 96, Crvil Procedure Code. 


A scheme which ıs framed under section 92, Civil Procedure Code which ıs 
< deemed to be a scheme under section 75 of the Madras Hindu Religious Endow- 
ments Act ’’, 18 one which has been framed in a suit and the schenie itself is part 
of the decree ın the scheme-suit. It ıs for the modification or cancellation of such 
a scheme or rather of the scheme which ıs part of the decree that section 57 (9) of 
the Act makes provision by the machinery of an application If, after hearing the 
application under section 57 (9), the scheme itself 1s cancelled, and section 57 (9) 
provides for such a contingency and contemplates such an order the previous decree 
‘will cease to exist In such an event 1t would scarcely be open to argument that the 
vacating of the decree passed under section 92 of the Civil Procedure Code would 
notitself amount to a decree within the meaning of section 2 (2) ofthe Cıvıl Procedure 
Code. It makes no difference 1n that 1nstead of the decree being vacated by can- 
cellation, ıt 18 modified. 


* Where the office being hereditary could not be abolished, itis not proper 
to dnect the virtual abolition of this office depriving the office-holder of his custo- 
mary remuneration merely, because some portion of the responsibilities for keeping 
proper accounts of dibb: collections was entrusted to an Executive Officer 


T Satyanarayana, Advocate, for Appellant (In CA No 531: of 1961) and 
Respondents Nos. 3, 4, 6, 7 and 10 to 12 (In CA. No 532 of 1961). 

A.V. Vaswanatha Sastri, Senior Advocate, (7.V.R Tatachan, Advocate with 
him), for Appellants (In C A. No. 532 of 1961) 

CK Daphiary, Attorney-General for India, (R Ganapathy Iyer and R.N Sachthey, 
Advocates, with him), for Respondent (In C.A No. 531 of 1961) and Respondene 
No 2 (In C.A. No 532 of 1961). 

G.R. SS Appeals allowed’ 

M—NRCG 
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[SUPREME Coumr.] 


P B Gajendragadkar, K. Subba Rao, R. P. Kapur v3 
K. N. Wanchoo, F. C. Shah, and Union of India. 
Raghubar Dayal, FF. C.A. No. 647 of 1963 


19th November, 1963. 


Cul Services (Classification, Control and Appeal) Rules—Indian Independence Act— 
All India Services Act (LXI of 1951)—Indtan Administratwe Services Recruriment Rules, 1954. 
—All India Services (Discipline and Appeal) Rule, 1955—Article 314 of the Constitution 
— Section 247 (3) of the Government of India Act, 1935—General Clauses Act (X of 4897) 

By Majority — The proper procedure in a case where the State Government 
wants a member of the former Secretary of State's Services to be suspended 
pending departmental enquiry or pending investigation, inquiry or trial ofa 
criminal charge against him 1s to approach the Government of India and ask 16 
as the appointing authority to suspend such officer as an interim measure. It is 
not open to the Government of India by framing a rule like rule 7 of the All India. 
(Services Discipline and Appeal) Rules (1955) to take away the guarantee as 
to disciphnary matterscontained in Article 314 of the Constitution The 
guarantee in the case of a member of the former Secretary of State’s Services 
is that in disciplinary matters his rights would be the same or as similar 
thereto as changed circumstances would permit as they were immediately 
before the commencement of the Constitution. The right in the matter of interim 
suspension as distinct from suspension as a punishment was that a member of the 
former Secretary of State’s Services could not be suspended by any authority other 
than the Government of India. That was guaranteed by Article 314 and could 
not be taken away by framing a rule like rule 7 of the Discipline Rules. Rights 
guaranteed by Article 314 of the Constitution could not be destroyed or taken 
away by the Central Government in exercise of its rule-making power. (See 
(1962) Suppl. 1 S.C.R. 505). In the present case the right guaranteed to a member 
of the former Secretary of State's Services with respect to interim suspension (as 
distinct from suspension as a punishment) ıs that such a member cannot be so 
suspended except by the appointing authority which in the changed circumstances. 
is the Government of India. That right has been violated by rule 7 of the 
Discipline Rules ın so far as it permits any authority other than the Government 
of India to suspend pending a departmental enquiry or pending a criminal charge, 
a public servant who was a member of the former Secretary of State's Services. 
Rule 7 is to that extent ultra mres Article 314, 1.e., ın so far as it apples to the members 
of the Indian Administrative Service who fall within clauses (a) and (b) of rule 3. 
of the Recruitment Rules. It follows therefore that the order of the Governor 
dated 18th July, 1959, purporting to be passed under rule 7 (3) of the Discipline: 
Rule ıs without authority and must be set aside 


Appellant 1n person 


S.V. Gupte, Additional Solicitor-General of India and N.S. Bindra, Senior 
Advocate, (R.H. Dhebar, Advocate, with them), for Respondent No. 1. 


S. M. Sikri, Advocate-General for the State of Punjab and N.S. Bindra, Senior 
Advocate,with them), for Respondent No. 2. 


G.R. ——— Appeal allowed. 
[SUPREME CounT.] 

A.K. Sarkar, M. Hidayatullah and Jivarajbhai Ujamshi Sheth v. 

F.C. Shah, FF. Chintamanrao Balaji. 

19th November, 1963. C.A. No. 717 of 1963. 


e Arbitration Act (X of 1940), sections 14 (2), 16 and 19—Determination of the share 
of the retiring partner. 


Where the arbitrator has included in his valuation some amount which he was 
incompetent, by virtue of the limits placed upon his authority by the deed of reference 
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to include, it is a case of assumption of jurisdiction not possessed by him, and that 
renders the award, to the extent to which it is beyond the arbitrator's jurisdiction, 
invalid. Itis however, impossible to sever from the valuation made by the arbitrator 


the value of the depreciation and appreciation included by the arbitrator. The 
award must, therefore fail in its entirety. 


S.T. Desai, Senior Advocate, (T.N. Shroff, Advocate, with him), for Appellants. 


G.S. Pathak, Senior Advocate, (Rameshwar Nath, Advocate of M/s. Rajinder Narain 
& Co., with him), for Respondent Nos. 1 to 3. 


A.V. Viswanatha Sastri, Senior Advocate, (Rameshwar Nath, Advocate of M/s. 
Rajinder Narain & Co., with him), for Respondents Nos. 4 and 5. 


G.R. ————— Appeal dismissed. 

[SUPREME Counr.] 
P.B. Gajendragadkar, A.K. Sarkar, State of Orissa v. 
K. N. Wanchoo, K C. Das Gupta Ram Chandra Dev. 
and JV. Rajagopala Ayyangar, JJ. 

25th November, 1963. C. As. Nos. 293-294 of 1949. 


Madras Regulation XXV of 1902— Madras Estates Abolition and Conversion into 
Ryotwart Act (XXV of 1948)—8Sectien 80, Civil Procedure Code (V of 1908)—Articles 
31 and 226 of the Consttution—Ehgh Court’s Powers to issue a Writ of Mandamus. 


Applying its earlier decision in The State of Orissa v. Madan Gopal Rungta and 
others connected appeals, (1951) S.C.J. 764 : (1951) 2 M.L.J. 645 : (1952) S.C.R. 
28, the Court held:—‘‘ In our opmion, what the High Court has done in the present 
cases is substantially similar to what had been done in the case of Madan Gopal 
Rungta. 


It appears that in issuing the writ in favour of the respondents, the High Court 
failed to appreciate the legal effect of its conclusion that questions of title cannot 
be tried in writ proceedings. Once it is held that the question of title cannot be 
determined, 1t follows that no right can be postulated in favour of the respondents 
on the basis of which a writ can be issued ın their favour under Article 226. 


We do not wish to examine the question which these decisions have considered, 
because, in our opinion, possession of the respondents cannot be said to constitute 
any right against the appellant, having regard to the fact that the properties in 
question originally belonged to the appellant and had been granted by the appellant 
to the predecessors of the respondents, unless the effect of the terms of the grants 
is duly determined. ‘That being so, we must hold that the High Court was in error 
in issuing a writ against the appellant, and in favour of the respondents ın the writ 
petitions from which the two appeals arose. 


D.B. Sahu, Advocate-General for the State of Orissa and C.B. Agarwala, Senior 
Advocate (R. Ganapathy Iyer and R.N. Sachthey, Advocates, with them), for Appellant 
(In both the Appeal). 


T.V.R. "Taliachari, Advocate, for Respondents (In both the Appeals). 


G.R: MENS Appeal allowed. 
[SUPREME Counr.] 
P.B. Gajendragadkar, K.N. Wanchoo and The Workmen of Dewan Tea Estate v. 


K.C. Das Gupta, FJ. Their Management. 
o5th November, 1963. C.A. No. 390 of 1963. 


Industrial Disputes Act (XIV of 1947), section 25-G—Standing Orders—Lay-off period 
of 45 days—Compensation to workmen. a : 


But the question which we have to decide is whether the financial position dis- 
closed by the evidence on the record can be described as constituting a cause beyond 
the control of the respondents. We are not inclined to answer this question in 
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favour of the respondent. Besides having regard to the factors specified by the 
Rule 8 (1) (1) of the Standing Orders before the clause in regard in other causes 
‘beyond his controk was introduced, it would not be easy to entertain the argument 
that a trading reason of the kind suggested for the Management can be included 
in that clause Therefore, we are satisfied that the Tribunal was in error in 
holding that the 1mpygned lay-off could be justified by Rule 8 (a) (i). 


In the result, we reverse the finding of the Tribunal that the lay off declared 
by the respondent for 45 days ın 1959 was justified. That being so, 1t 1s unnecessary 
to consider the individual cases of the nine respective companies, because whatever 
may have been their respective financial position, under the relevant Rule they 
could not validly declare a lay-off at all, nor could they have declared the lay-off 
in exercise of their alleged common law right The questions referred to the Tri- 
‘bunal must, therefore, be answered in favour of the appellants. The appeal is 
accordingly allowed and the appellants’ claim for full wages for the 45 days of lay- 
off 1n respect of the 11 tea gardens 1$ awarded to them. The appellants will be 
entitled their costs through out. 

C.B Agarwal, Senior Advocate, ( N. Hazarika and K.P Gupta, Advocates, with 
him), for Appellants. 

Sankar Bannerjee, Senior Advocate, (P.K. Chatterjee, D.N. Gupta and B.N. 
‘Ghosh, Advocates, with him), for Respondent. 


G.R ————— Appeal allowed. 
[SUPREME Counr.] 

P B. Gajendragadkar and K C. Das Fakir Chand v. 

Gupta, FF Komal Pd. 

20th November, 1963. Cir. A. No. 180 of 1962. 


Criminal Procedure Code (V of 1898), section 439—Challenge against order of acquittal— 
When sustanable. 

The power of the High Court to set aside an order of acquittal at the instance 
of a private party can be exercised only m exceptional cases as for e g. where the 
trial Court has wrongly shut out the evidence which the prosecution wished to 
produce, or where the appellate Court has wrongly held evidence which was ad- 
mitted by the trial Court to be inadmissible, or where material evidence has been 
overlooked either by the trial Court or by the appellate Court, or where the acquittal 
is based on a compounding of the offence which ıs invalid under the law. Chinna- 
swamy Reddy v State of Andhra Pradesh, (1963) 3 SOR. 412: AIR 1962 SQ. 
1788. Itis only where the order of acquittal challenged before the High Court 
under section 439 of the Code of Criminal Procedure suffers from any such infirmity 
the High Court can set aside the order of acquittal. The High Court cannot on a 
reappraisal of evidence set aside the acquittal on the ground that the trial Gourt 
has not properly appreciated the evidence adduced by the prosecution. 

Purshottam Trkamdas, Senior Advocate, (Ravindar Naram, O GC. Mathur and 7.8. 
Dadachann, Advocates of M/s. F.B. Dadachanj & Co., with him), for Appellants. 


Miss. Sushma Malk and Ram Bhega Lal Malik, Advocates, fof Respondent 


No. 1. 
IN. Shroff, Advocate, for Respondent No. 2. 


GR SS Appeal allowed. 
[SUPREME Court ] 

P.B. Gajendragadkar and K.C. Das Manipur Admunistration v. 

Gupta, jj. M. Nila Chandra Singh. 

29th November, 1963. Cr. App. 143 of 1962. 


Mampur Foodgrain Dealers Licensing Order, 1958, Clause 3 (2)—Essential. Commodi- 


tues Act, 1955, section 7. 
It appears that clause 3 (2) may have been deliberately worded so as to raise a 
limited presumption in order to exclude cases of cultivators who may on occasions 
& 
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be ın possession of more than 100 mds. of foodgrains grown m their fields Ifa 
cultivator produces more than 100 mds 1n his fields or otherwise comes into posses- 
sion of such quantity of foodgrains once in a year and casually sells them or stores: 
them, the Order apparently did not want to make such possession, sale or storage 
liable to be punished under clause 3 (1) read with section 7 of the Essential Com- 
modities Act . However that may be, having regard to the words used 1n clause 3 (2), 
we are unable to hold that the Judicial Commissioner was wrong in comung to 
the conclusion that clause 3 (2) by itself would not sustain the prosecution case 
that tbe respondent 1s a dealer under clause 3 (1) ; and that 1nevitably means that 
the charge under section 7 of the Essential Commodities Act is not proved against 
hım That being so, we must hold that the order of acquittal passed by the Judicial 
Commissioner ıs right 


B. K. Khanna and R. N Sachthey, Advocates, for Appellant. 


Dr W S Barlingay, Senior Advocate, (A.G Ratnaparkhı, Advocate, with him), 
for Respondent. 


G.R Appeal dismissed. 


[SUPREME COURT | 


P B Gajendragadkar and K C Das Di Yash Pal Sahi v. 
Gupta, jj The Delhi Admunistration. 
29th November, 1963. Cr A No 157 of 1062. 


Dı gs and Magic Remedies (Objectionable Advertisement) Act (XXI of 1954)— 
Offence under section 3 read with section 7. 


The whole object of the Act is to save ignorant people from being duped to 
purchase medicines just because their effect is advertised in eloquent terms. That 
is why the Act provides that lists of medicines describing the qualities and attributes 
of different medicines should be sent only to registered medical practitioners or hospi- 
tals That bemg so, 1t would not be a fair argument to urge that even though the 
appellant might have sent the list to a person who was not a registered medical 
practitioner, the recipient of the list should have been put on his guard and should 
not have looked into the list. We are, therefore, satisfied that the High Court 
was right in holding that the offence charged against the appellant has been duly 
proved In regard to the sentence, the learned Additional Sessions Judge has 
reduced the sentence of Rs. 1,000 fine imposed on the appellant by the learned 
Trial Magistrate to Rs. 500 and that we think 1s a fair order to make. 


J.P. Goyal, Advocate, for Appellant. 
B.K. Khanna and R.N. Sachthey, Advocates, for Respondent. 


GR. ———— Appeal dismissed. 
[SUPREME Coumr.] 

P.B. Gajendragadkar and K C. Das Mcleod & Co, Ltd. v. 

Gupta, FF The Workmen. 

29th November, 1963. C.A No. 514 of 1963. 


Industrial Dispute—Payment of cash allowance in heu of the tffin arrangement— 
Re-employment of retired persons. 


The history of the relations between the parties coupled with the prevailing 
practice in the comparable concerns in the region strongly supports the view taken 
by the Tribunal that in the appellant’s concern it was an implied condition of service 
that ın addition to the wages and dearness allowance, a provision for tiffin was an 
amenity to which the employees were entitled. That being so, we do not think 
that the appellant’s grievance against the direction m the award that 
As. 8 and As. 6 per day should be paid respectively to the members of the 
clerical staff and the sub-staff on all working days can be upheld. 
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Ifre-employments are made on the basis of reduced salary, that really means that 
the appellant is introducing a wage-structure in respect of the re-employed personnel 
which is definitely mferior to the wage-structure devised for the employees of the 
appellant by the award, and that clearly cannot be permitted under mdustrial law. 
Besides, if senior persons are re-employed after retirement, that 1s apt to retard or 
hamper the prospects of promotion to which the junior employees are entitled to 
look forward. It is in the light of these facts that the question posed by the respon- 
dents’ demand must be considered. Thus considered, we see no justification for 
Mr. Sastri’s grievance that the limited direction issued by the award is either 1m- 
proper or unjustified. The fact that the re-employed persons have made an affidavit 
supporting the practice adopted by the appellant can have no material bearing in 
dealing with the point; in the very nature of things, the said re-employed persons 
are bound to support the appellant. 


A. V. Vaswanatha Sastri, Senior Advocate, (D. N. Gupta, S. C. Majumdar and 
B. N. Ghosh, Advocates, with him), for Appellant. 


D. L. Sen Gupta and Janardan Sharma, Advocates, for Respondents. 


G.R. ———— Appeal dismissed. 
[SUPREME Counr.] 

P.B. Gajendragadkar, K.N. Wanchoo and State Bank of India v.. 

K.C. Das Gupta, FF. Nanak Chand Jain. 

and December, 1963. C.A. No. 126 of 1963 


Industrial Disputes Act (XIV of 1947), section 33 (2)—Banking Compantes—Sastrt 
Award—Payment of three months’ salary n leu of notice. 


The Sastry Award did not intend that the services of such an employee could 
be terminated by giving him three months’ notice without paying him three months’ 
pay and allowances. Though the words “in heu of notice" have been used in 
para. 521 (2) ofthe Award itis clear that three months' pay and. allowances have 
to be paid 1n every such case of termination of service. The object in making this 
provision appears to be to give the employee some monetary assistance. It is 
difficult to see why three months’ pay and allowances paid under para. 521 (2) (c) 
should not be held to include pay for a lesser period as provided under the Proviso 
to section 33 (2) of the Industrial Disputes Act. 


The payment for a longer period should be held to include payment for the 
Shorter period and where three months! pay and allowances had been paid under 
the provisions of para. 521 (2) (c) no further payment of one month's wages under 
the Proviso to section 33 (2) 1s required. 


t C.K. Daphtary, Attorney-General for India, H.N. Sanyal, Solicitor-General of 
India and S.V. Gupte, Additional Solicitor-General of India, for Appellant. 


Dr. Anand Prakash and S.N. Bhandan, Advocates, for Respondent. 


G.R. ———— Appeal allowed. 
[SupREME, CounT.] i 
A.K. Sarkar, J C Shah and Yedala Pentiaiah v. 
Raghubar Dayal, jj. i Vadrevu Chelamayya. 
18th December, 1963. C. As. Nos. 497 of 1961 & 263 of 1962. 


Madras Estates Land Act (4 of 1908)—Definition of * Estate’ in section 3 (2) (e). 


Ihe Totapalh Mansabdari was not held as an under-tenure of the Peddapuram 
Zamindari in 1908 when the Estates Land Act came into force and therefore Totap- 
palli estate was not an, estate within the meaningof the provisions of clause (¢) of 

*sub-section (2) of section 3 of the Act. 


The Totapalli Mansabdari ceased to be a Jagir long before 1908. 


A. V. Viswanatha Sastn, Senior Advocate, (K. Jayaram and Ry Ganapathy Iyer, 
Advocates, with him), for Appellants (In both the appeals). 
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Mrs. Durgabaı Deshmukh and T. Satyanarayana, Advocates, for Respondent 
{In C.A. No. 497 of 1961). 


A. Ranganadham Chetty, Senior Advocate, (A. V. Rangam, Muss. A. Vedavall; and 


i e. e Advocates, for Respondents 2 to 6 and 8 to 10 (In C A. No 263 
of 1962). 


GR. . — * Appeals dismissed 
e[SUPREME COURT.] 
P. B Gajendragadkar, The State Bank of India v. 
K. N. Wanchoo and M. Selvaraj Damıel. 
K C. Das Gupta, JJ. R P. No 33 of 1963. 


19th December, 1963. 


Industrial Disputes Act (XIV of 1947), sections 33 (6) (2)—Banking Compames— 
Sastry Award, 


We are, therefore still inclined to think that the appellant Daniel was appointed 
by the Bank on December 14, 1943, on the pay scale as fixed by the Sastry Tribunal. 
In any case, the Bank has not been able to satisfy as that any error was made 1n dis- 
posing of the appeal on the basis that Daniel's appointment was on the pay scale 
as fixed by the Sastry Award — This 1s sufficient to dispose of the review application. 


C. K. Daphtary, Attorney-General for India and H. N. Sanyal, Solicitor-General 
of India, (H. L. Anand, B. C. Das Gupta and V. Sagar, Advocates of Anand 
Das Gupta and Sagar and K. Baldev Mehta, Advocate, with them), for Appellant. 


M. K. Ramamurthi, R. K. Garg, S C. Agarwal and D P. Singh, Advocates of 
M/s. M. K Ramamurth & Co., for Respondent 





G.R Appeal dismissed. 
[SUPREME COuRT ] 
M Hidayatullah and Afrahim Sheikh v». 
Raghubar Dayal, 77. The State of West Bengal. 
"lh January, 1964. Cr A. No 134 of 1963. 


Penal Code (XLV of 1860), sections 34 and 304, Part II—Pnwr concert— Proof. 


The essence of section 34 of the Penal Code is that common intention must 
exist before the criminal act is perpetrated. In the instant case the six accused 
could not but by a prior concert have appeared simultaneously at the scene, chased 
and overthrown the victim, held him down and beaten him. The facts disclosed in 
the evidence clearly establish a perior concert amongst the six accused But as the 
death was not the result of the act of a single individual but was the result of the act 
of several persons, and they shared the common intention, namely, the commission 
of the act or acts by which death was occasioned, the second part of section 304 
cannot be viewed divorced from common intention. The common intention which 
is requisite for the application of section 34 is the common intention of perpetrating a 
particular act. Even if the offence 1s only culpable homicide not amounting to 
murder, there 1s no doubt whatever that the offence 1s shared by all the six accused 
and, section 34. then makes the] responsibility several if there was a knowledge 
i by each of them that death was likely to be caused as a result of that 

ating. 


D. N. Mukherjee, Advocate, for Appellants ° 
P K Charkravartı and P. K. Bose, Advocates, for Respondent. 


GR. —— . Appeal dismissed. 
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[SUPREME Court ] 


B P Smha, C 7, Ch Subharao v» 

K Subba Rao, Raghubar Dayal, The Member, Electior Tribunal, 
N Rajagopala Ayyangar and Hyderabad and others 
FR Mudholkar, FF C A No 971 of 1963- 


13th January, 1964 


Representation of ihe People Act (XLII of 1951), sections 81, 85, 86, 90 and 117— 
Scope 


While we are conscious of the need for expeditious disposal of election petitions, 
and foi the strict enforcement of provisions designed to achieve this purpose we 
cannot be oblivious to the circumstance that to read every requirement literally 
might equally defeat the purpose for which Part VI is intended, wz, that elections 
are conducted 1n accordance with the relevant statutory provisions framed to ensuie 
purity and orderliness and that the candidate who has not obtained a majority of 
valid votes or has obtained 1t in flagrant breach of the statutory provisions is not 
held entitled to represent the constituency 


We do not, however, consider that there 1s really need for so much refinement 
when one has to look at whether there 1s a substantial compliance with the require- 
ment of this provision There ıs no compelling necessity to hold that the signatuies 
were merely mtended to be a copy of those on the original in order to spell out a 
non-compliance with section 81 (3), seeing that a signature in original was ‘not 
needed on the copy and a writing copying out the name of the signatory would 
suffice The decision of this Court m Murarkav Roop Singh, (C As Nos 30 and 31 of 
1963 (not yet reported) decided on 7th May, 1963), 1s authority for the position 
that the absence of a writing in the copy indicating the signature in the original 
would not detract the copy from being a true copy In the circumstances, we 
consider that there has been substantial compliance with the requirement of sec- 
tion 81 (3) m the petition that was filed by the appellant and the learned Judges 
were in error in directing the dismissal of the petition 


PA Chaudhiy and T.V R Tatachart, Advocates, for Appellant. 


HN Sanyal, Solicitor-General of India, (P Ram Reddy, Advocate, with him), 
fo. Respondent No 3 


GR. — Appeal allowed. 
[SUPREME CounT] à 
„B.P Sinha, C 7, K Subba Rao, Raghubai In re, Lily Isabel Thomas. 


Dayal, N  Rajagopala Ayyangar and 
JR Mudholakr, 47 : 
14th January, 1964 Petition No 42 of 1963. 


Supreme Court Rules—Rules 16 and 17—~Ariicle 145 (1) (a) of the Constitutrot?— 
Section 214, of the Government of India Act—4Advocates Act, sechons 52 and 58—( Meaning 
of “nghi to practice). 


We do not agree that the words “ persons practising before the Court’? 1s 
narrower than the words “ persons entitled to practise before the Court”. The 
learned Additional Solicitor-General was well-founded in his submission that if, 
for instance, there was no law made by Parliament entitlmg any person to practise 
before this Court, the construction suggested by the appellant would mean that this 
Court could not make a rule prescribing qualifications for persons to practise in this 
Court In this connection it is interesting to notice that the words used in Article 145 
(I) (a) have been taken substantially from section 214 (1) of the Government of 
India Act, 1935. 


We ought to add that there 1s no anomaly involved in the construction that 
this Court can by its rules make provisions prescribing qualifications entitlmg persons 
to practise before it, and that Parliament can do likewise. There 15 no question 
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ofa conflict between the legislative power of Parliament and the 1ule-making power 
of this Couit, because by reason of the opening words of Article 145 any rule made 
by this Court would have operation only subject to laws made by Parliament on the 
subject of the entitlement to practice We are, therefore, clearly ofthe opinion that 
on the express terms of Article 145 (1) (a) the impugned rules 15 and 17 are valid 
and within the rule making | powei 


Petitioner in person 


SV Gupte, Additional Sohcitor-Genei al of India and JV S Bindra, Senior 
Advocate, (R H Dhebar, Advocate, with them), for the Hon’ble Judges of the 
Supreme Court - 

A Ranganadham Chetty, Senior Advocate, (Miss. A Vedavall: and A.V Rangam, 
Advocates, with him), for Intervener (W C Chopra, Advocate) 


G.R —— Petition rejected 
[SUPREME CourT | 
K Subba Rao and F R Mudholkar, FF Pentapati China Venkanna v. 
Pentapati Bangararaju. 
20th Fanuary, 1964 QA No 690 of 1962. 


Cıvıl Procedure Code (V of 1908), Order 21, Rules 11 to 14, 17 (1) 23 and 57 and 
section. 48 


An application for execution made after 12 years from the date of the deciee 
would be a fresh application within the meaning of section 48 of Code of Civil 
Procedure, if the previous apphcation was finally disposed of It would also be a 
fresh application if 1t asked for a relief against parties or properties different from 
those proceeded against in the previous execution petition or asked fo: a relief 
substantially different from that asked for in the earlier petition * 


Where the parties are substantially the same in both the proceedings, and the 
deciee-holders are only proceeding against properties included in the previous 
application the application cannot be treated as a fresh application within the 
meaning of section 48 of the Code — Itis only an application to continue the earlier 
execution petition which 1s pending on the file of the executing Court 


S Suryaprakasam and Sardar Bahadur, Advocates, for Appellant 


GR a Appeal dismissed- 
[SUPREME CourT ] 

K Subba Rao, and Somchand Sanghvi v. 
FR Mudholka, FF Bibhuti Bhusan Chakravarty, 
21st January, 1964 CrA No go of 1961, 


Criminal. Procedure. Code (V of 1898), section 19'7—Scope 


o It is true that for considering whether section 197, Criminal Procedure Code, 
would apply the Court must confine itself to the allegations made ın the complaint. 
But that does not mean that ıt need not look beyond the form in which the allega- 
tions have been made and is incompetent to ascertain for itself their substance 


It cannot be disputed that whether a person charged with an offence should or 
should not be released on bail was a matter withm the discretion of the respondent 
Magistrate and if while exercising a discretion he acted illegally by saying that bail 
would not be granted unless the appellant did somethmg which the appellant was 
not bound to do, (for mstance settle the matter with the complainant), the respon- 
dent cannot be said to have acted otherwise than in his capacity as a public servant. 
For this reason the sanction of the appropriate authority for the respondent's 
prosecution was necessary under section 197, Criminal Procedure Code e 


Sukumar Ghose, Advocate, for Appellant 


DN Mukherjee, Advocate, for Respondent 
GR ————— Appeal dismissed. 
M—N RC a e 
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[SUPREME Counr.] 


P B. Gajendragadkar, K N. Wanchoo, G.S. Ramaswamy and others v. 
K.C. Das Gupta, F.C Shah, and The Inspector General of Police. 
N Rajagopala Ayyangar, 37. Gn G A. Nos. 972-977 of 1963 

arst January, 1964. and P. Nos. 64, 90-94 & 173-174 of 1963. 


Hyderabad District Police Act (X of 1329 Faslı), section 6—Hyderabad District Police 
Manual, Rule 399—States Reorgamsatıon Act of 1956. 


A probationer cannot after the expiry of the probationary period automagically 
acquire the status of a permanent member of a service, unless of course the rules 
under which he is appointed expressly provide for such a result. (AIR 1962 
S.C 1711) Therefore even though a probationer may have continued to act in 
the post to which he 1s appointed on probation for more than the initial period of 
probation, he cannot become a permanent servant merly because of efflux of time, 
unless the Rules of service which govern him specifically lay down that the proba- 
tioner will be automatically confirmed after the initial period of probation is over. 
"Though Rule 486, Hyderabad District Police Manual says that “ promoted officers 
will Ke confirmed at the end of their probationery period ", it is qualified by the 
words “ifthey have given satisfaction”. Clearly therefore the rule does not contem- 
plate automatic confirmation after the probationary period of two years, for a promo- 
ted officer can only be confirmed under this rule 1f he has given satisfaction. The 
authority competent to confirm him must pass an order to the effect that the pro- 
bationary officer has given satisfaction and is therefore confirmed 


Reversion on account of exigencies of service, as senior officers have come back 
from deputation or from leave, cannot in our opinion amount to reduction m rank 


It may be added that the State Government would be entitled and (afterjthe 
States Reorganisation Act) bound after the appointed day to treat the State as one 
‘whole unit and make such orders of transfer, as 1t thought fit, treating the whole 
State as one unit. 


Reversion of junior most men in the list ıs not open to charge of disci mination 
based on the violation of rule 2 (c) of Hyderabad Police Manual. 


Purshottam Tnkamdas, Senior Advocate, (R Gopalaknshna, Advocate, with him), 
for Appellants (In C.A.Nos 972-977/63) and the Petitioners (In Petitions Nos 64 
and go to 94 of 1963). 


R Gopalakrishnan, Advocate, for Petitioners (In Ps. Nos. 173-174/63) 


S V. Gupte, Additional Solicitor-General of India, (B.R L. Iyengar and B R.G.K. 
Achar, Advocates, with him), for Respondent (In C A.Nos. 972-977/63 and'Ps Nos 64 
and 90 to 94 of 1963) ` 


B.R.L Iyengar and B R G.K. Achar, Advocates, for Respondent (In¥Ps Nos. 


173 and 174 of 1963) . 
GR. ~~ Appeals and Petitions dismissed. 
[SUPREME Court. ] r 

P.B Gajendragadkar, K:N. Wanchoo, Ranı Ratnaprova Devi v. 
K C. Das Gupta, F.C. Shah, and The State of Orissa- 

N. Rajagopala Ayyangar, FF 
23rd January, 1964. Pet. Nos. 79,80 of 1963 and 140 of 1962. 


Orissa Prwate Lands of Rulers (Assessment of Rent) Act,1958—Articles 14, 31 and 
366 of the Constetution—-Meaning of the word ‘ Ruler’. 


ə Having regard to the relevant factors prescribed by section 6 of Orissa Private 
Lands of Rulers (Assessment of Rent) Act (1958) 1t would not be unreasonable 
to take the view that fair and equitable tests have been laid down for determining the 
rent which should be assessed 1n respect of the private lands of the Rulers, and 1n the 
absence of any proof that there has been a material departure 1n that behalf, we 
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find it difficult to uphold the plea that section 6 can be attacked on the ground 
that it has contravened Article 14 of the Constitution. 


The subject-matter of the levy consists of the private lands and the compendious 
way adopted by the Legislatue 1n describing the said lands ıs that they are the private 
lands of the Rulers. Itisin that connection that the word ** Ruler ’’ has been broad- 
ly defined ın an inclusive manner If the Legislature had said that the private 
Jands of the Rulers as well as the private lands of the dependants and relatives of 
Rulers were liable to the levy permitted under section 3, the petitioners would not 
have been able to raise any objection because, then, 1t would have been unnecessary 
to define the word ‘‘ Ruler " in a comprehensive way. Once ıt 1s conceded, as ıt 
must be, that the Orissa Legislature was competent to pass the Act under Entry 18 
of List II of the Seventh Schedule, 1t 1s idle to suggest that the method adopted by 
the Act 1n describing the lands which are made liable to pay assessment, 1ntroduces 
any infirmity in the Act itself Therefore, we are satisfied that the contention that 
the definition of the word ** Ruler ” 1s inconsistent with Article 366 (22) and that 
makes the whole Act void, 1s without any substance. 

AIR 1961 Orissa 131, approved. 


S.N Andley, Rameshwar Nath and P L. Vohra, Advocates of M/s. Rajinder 
Narain & Co., Advocates, for Petitioner (In Petitions Nos. 79-80 of 1963). 


Sarjoo Prasad, Senior Advocate, (Ajoy Kumar Gajdhar Mahapatra and A.D Mathur, 
Advocates, with him), fo. Petitioner (In Petition No. 140 of 1962). 

S. V Gupte, Additional Solicitor-General of India, (S B. Misra, Government 
Pleader, Orissa and R. Ganapathy Iyer and R. N. Sachthey, Advocates, with him), 
Respondents (In all the Petitions). 

M C. Setaload, Senior Advocate, f. B Dadachanji, Ravinder Naram and 
O.C. Mathur, Advocates of Mjs T.B Dadachang & Co, with him), for Inter- 
veners (In Petition No. 140 of 1962). 


G.R. ——— Petitions dismissed. 
[SUPREME Counr.] 

K Subba Rao and F.R. Mudholkar, FF Kothamasu Kanakarathamma v. 

29rd January, 1964 The State of A P. 


C A. No. 325 of 1962. 
Land Acquisition Act (I of 1894), sechons 12, 18, 21 and 30—Want of jurisdiction. 


In Alderson v Palliser and another, L.R (1901) 2 KB 833, the Court of Appeal 
held that where the want of jurisdiction appears on the face of the proceedings, 1t 
cannot be waived. In Seth Badr: Prasad and others v. Seth Nagarmal and others, (1959) 
S.C J. 394 this Court has held that even the bar of illegality of a transaction though 
not pleaded m the Courts below can be allowed to be pleaded in this Court if it 
appears on the face of the pleading in the case. The High Court has however, 
based itself largely upon a decision of the Privy Council m Venkata Krishnayya Garu v. 
Secretary of State, 60 M.L.J. 399. In thatcase there was in fact a reference by the 
Collector to the Court but that reference was made by the Collector not upon the 
application of the person legally entitled to compensation but by a person whose 
claim to ownership of property had failed before the civil Court but who was still a 
party to the Land Acquisition proceedings. In our opmion that decision is dis- 
iinguishable on the short ground that whereas here there is no reference at all by 
the Collector or the Land Acquisition Officer, in that case the Collector has made a 
reference though in making ıt he had committed an error of law in that he acted 
upon the application of a person who had been found to have no interest 11 the land. 
The Court had no jurisdiction to determine the amount of compensation and 
thus go behind the order of the Land Acquisition Officer. 


K Blhwmasankaram, Senior Advocate, (R. Ganapathy Iyer, Advocate, with hip), 


for Appellants. 
P Rama Reddy, T.V.R Tatachan and B.R.G.K Achar, Advocates, for Respondent 


No. 1. 
GR ———— Appeal dismissed. 
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[SUPREME Counr.] 
M Hidayatullah and Raghubar Dayal, FF. Faddi v The State of MP- 
oath January, 1964 Cr. Ap No 210 of 1963- 


Evidence Act (I of 1872), section 25—Scope—Section 162, Criminal Procedure Code 
(V of 1898)—Admissrbulity of the First Information Report 


In cannot be said that a First Information Report which 1s not a confession 
cannot be used as an admission under section 21 of the Evidence Act or as a relevant 
statement under any other provisions of that Act AIR 1960 Raj tor, AIR 
1962 Raj 3 and 1959 All LJ 340, approved 


KK Luthra, Advocate, (at State expense), for Appellant 
IN Shroff, Advocate, for Respondent 
G.R Appeal dismissed. 


/ 


[SUPREME Court ] 


BP Sinha, C F., K Subba Rao, Raghubar R Chitralekha v. 
Dayal N Rajagopala Ayyangar, and The State of Mysore. 
FR Mudholkar, 77 C As Nos 1056 and 1057 of 1963. 


29th January, 1964 
Constitution of India (1950), Article 166— Entry 11 of List II, Entry 66 of List I 
Entry 25 of List III of the Seventh Schedule of the Constituton—Mysore Unwwersity Act, 
1956, section 23—Arizcles 14 and 15, of the Constitution 


By Majority —The Government has power to prescribe a machinery and also 
the criteria for admussion of qualified students to Medical and Engineering Colleges 
run by the Government and, with the consent of the management of the Govern- 
ment Aided Colleges, to the said Colleges also 


It must be left to the authority concerned to adopt a surtable method. If 
in any particular case the selection committee abuses its power in violation of 
Article 14 of the Constitution, that may be a case for setting aside the result of a 
particular interview, as the High Court did in this case Without better material 
it cannot be said that selection by interview m addition to the matks obtamed in 
the written examination 1s itself bad as offending Article 14 of the Constitution 


The laying down of criteria for ascertamment of social and educational back- 
wardness of a class ıs a complex problem depending upon many circumstances 
which may vary from State to State and even from place to place ın a State “But 
what we intend to emphasize 1s that under no circumstance a *' class " can be equated 
to a “ caste ” though the caste of an individual or a group of mdividuals may ke 
considered along with other relevant factors ın putting him in a particular class 
We would also like to make it clear that if in a given situation caste xs excluded in 
ascertaining a class within the meaning of Article 15 (4) of the Constitution, ıt 
does not vitiate the classification if ıt satisfied other tests. 


S K. Venkataranga Iyengar and R. Gopala Krishnan, Advocates, for Appellants 
(In both the Appeals). 


CK Daphtary, Attorney-General for India (B R L. Iyengar and B R.G K Achar, 
Advocates, with him), for Respondents (In both the Appeals). 


GR. Appeals dismissed. 


e 83 . 


Mohmad Elias & Co. v. 
Assessment Commercial Tax Officer IT, 
Madras. 


W.P. No 670 of 1961. 


Central Sales-tax Act (LXXIV of 1956), section 8 (1) and (2) —Dufferentration under— 


Validity. 

The classification of dealers as registered and unregistered and the goods as 
declaged goods and undeclared goods and the difference 1n the rate of tax between 
the registered and unregistered dealers under sub-sections (1) and (2) of section 8 of 
the Central Sales Tax Act ıs valid and 1s not violative of Artücle 14 of the Constitution 
ofIndia. It 1s germane for the purpose of the Act to make a distinction between 
registered and unregistered dealers and such a distinction 1s reasonable and has a 
rational relation to the purpose of the Act. If this 1s so, the levy of a higher rate 
of tax on an unregistered dealer 1s within the legislative competence of the State 


and ıt does not affect the validity of the provisions. 
R.S. Venkatachari, for Petitioner. 
The Additional Government Pleader, for Respondent. 


R.M. 


Srinwasan, F. 
16th January, 1964. 


Petition dismissed. 


Batlanki Venkateswara Rao z. 
Chairman, Railway Service 
Commission 

Crl Rev. C. No. 1255 of 1963 
Cr] Rev P 1208 of 1963. 


Kalasam, f 
7th February, 1964 


Penal Code (XLV of 1860), Section 182—Scope of 

be convicted unde: section 182 of the Penal Code it 
‘must be proved that the person concerned gave information to the public servant 
knowing 1t to be false, intending to induce the public servant to do or omit doing 
something which he ought not to do or omit to do 1f the true facts were known to 
him. Giving a false date of birth, which does not secure the person an advantage 
or induce a public servant to do something which he ought not to have done, does 
not by itself satisfy the requirements of section 182, Indian Penal Code, even 
though the statement 1s false 

K Kalyanasundaram and V Shanmughasundaram, for Petitioner. 


The Public Prosecutor, for State. 
R.M. 


Before a person could 


Petition allowed 


Deivanayakam v 


Srinwasan, J 
12th February, 1964. Accommodation Controller 
W.P. No. 61 of 1962, 


ase and Rent Control Act (XVIII of 1960)—Section 3 (g)— 


Madras Buildings Le 
officer under—Scope of—lf can decide the extent of vacant 


Jurisdiction of authorised 


remises. 

The Accommodation Controller acting under the powers conferred under 
section 3 (9) of the Rent Control Act in dispossessing an unauthorised occupant 
from a premises can decide as a question of fact the extent of the premises that 
fell vacant and ın respect of which there was a failure to notify 


V.P. Raman, for Petitioner. 
S. Mohan for the Additional Government 


R.M. 


Pleader on behalf of the Respondent 
Petition dismissed. 
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Kalasam, F. Sheik Jumman & ors. In re. 
19th February, 1964. Crl. Rev. G No. 1604 of 1963. 
Crl. Rev. Pet. No. 1554 of 1963. 


Criminal Procedure Code (V of 1898), sections 177, 183 and 239—Offence committed 
at different places— Jurisdiction of Court at one place to try the case in respect of all the offence , 


It ıs no doubt true that.section 177 of the Criminal Procedure Code lays down 
that every offence shall ordinarily be inquired into and tried by a Court within the 
local limits of whose jurisdiction the offence was commited. The word * ordinarily ? 
is significant and 1t 1s not mandatory that the offence should be inquired into only 
within the local limits of the Court’s jurisdiction. But under section 183 where the 
offence 1s committed when the offender is 1n the course of performing a journey he 
may be tried by any Court through or into whose local jurisdiction the offender or 
the person or thing ın respect of which the offence was committed, passed in the 
course of the journey. Section 239 of the Code enables the Court to frame charges 
against persons accused of different offences committed in the course of the same 
transaction though some of the offences committed were outside the jurisdiction. 


By virtue of these provisions read together where a Court has jurisdiction 
whether by virtue of the offence having been committed within 1ts jurisdiction or 
by virtue of the enabling provisions of section 183 of the Code, the Court can 
try all other offences committed ın the course of the same transaction, whether 
committed within its jurisdiction or not, 1f under sections 234 to 239 of the Code 
it is entitled to try the offences together. 

P.N. George and A. Chenchurama Reddy, for Petitioner. 


The Public Prosecutor, for State. 


R.M. ———— Petition dismissed. 
Kailasam, F. Swaminatha Naidu; 
21st February, 1964. Crl.R.C. Nos. 1565, 1566 of 1962. 


Cr. Rev. P. Nos. 1554, 1555 of 1962. 


Fertilısers Control Order (1957), section 3 (3) and Essential Commodities Act (X of 
1955), sections 7 and 8—Selling fertiliser at higher price—When an offence. 


Under section 3 of the Fertilizers Control Order, 1957, the price fixed must be 
notified in the Official Gazette and it is only then that a dealer or manufacturer 
is prohibited from selling the fertilizer at a higher price. In the absence of any 
fixation of price by the Central Government a dealer cannot be convicted of am 
offence under section 3 (3) merely on the basis of a G.O. issued by the Government. 


C.K. Venkatanarasimhan, J.L.C. Christopher Pandiaj, Sam V. Chellsah, tor Petitjoner- 
The Public Prosecutor, for Respondent. 


R.M. ————— Petition allowed. 
Kailasam, J. Public Prosecutor v. 
2Ath February, 1964. Chenthittia Pillai. 


Crl. A.No. 172 of 1962: 

Prevention of Food Adulteration Act (XXXVII of 1954), section 11—Scope of. 
Section 11 of the Prevention of Food Adulteration Act only requires that the 
notice in writing of the intention to have the sample analysed should be served on 
the person from whom the sample was taken. It does not require such a notice should 


be served on the owner. A failure to address the notice specifically to the person 
from whom the sample was taken will not vitiate the prosecution. 


(1960) M.L.J. (Crl.) 595 and A.I.R. 1962 Ker. 163, diff. 
T. Martin, for Accused 1 and 2. 


R.M. ———— Petition dismissed. 
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9 
Kalasam, 7. S. Y. Krishnamurthy. 

26th February, 1964. Crl.R.C.No. 1025 of 1963. 

Cri R.P. No. 982 of 1963. 


Madras City Police Act (III of 1888), sections 35, 37 and 76 (2)—Offence under— 
What 1s—Scope and applicability. "n 


Section 35 of the Madras Caty Police Act contemplates that no building shall 
be used as a coffee house without a licence from the Commissioner of Police and. 
the offence that is punishable under section 37 1s the using of a building without a 
licencé as required under section 35. Neither section 35 nor section 37 requires 
that evey person that runs a coffee hotel in a licensed premises should obtain a license 
in hisown name, Read in conjunction with section 76 (2) of the Act ıt is clear that 
any person can, on the express or implied permission by the holder of the licence, 
run the coffee house 


R. Mathrubutham, for Petitioner. 
V.V. Radhakrishnan, for the Public Prosecutor on behalf of the State 


R.M. —————— Conviction set aside. 
Kalasam, Jj C. V. Johon and others 
28th February, 1904. Crl. R.C. No. 1030 of 1963, 


Crl R.P. No. 987 of 1963. 


Madias Piohibition Act (X of 1999), section 4 (1) (a)—Offence of transport — What 
amounts to. : 


Where contraband liquoris moved from one place to another even within 
a local area the offence of transport is made out Under section 4 (1) (J) 
of the Madras Prohibition Act transport from one place to another does not mean 
that it should be from one specific town to another. The mere moving from one 
place to another within the local area will amount to transport. 


V.P. Raman, P. Rajamanikkam and S.R. Srimvasan, for Petitioner 
The Public Prosecutor, for State 


R.M. ————— Petition dismissed, 
Kunhammad Kuti, F. Mayandi and others. 
grd March, 1964. Cri. R C. No. 1066 of 1963. 


Crl. R.P No. 1023 of 1963. 


Penal Code (XLV of 1860), sectton 268—Public nuisance— What amounts to. 


Having regard to the definition of public nuisance under section 268 of the 
Penal Code, mere shouting by a number of persons that certam name board placed 
by them in a colony should not be removed will notsatisfy the requirements of the 
definition. 


K. Narayanaswami Mudaliar and D. Krishnan, for Petitioner, 
The Public Prosecutor, for State. 


R.M. ————— Petition allowed. 
Ramachandra Iyer, C.F Chinnakolandai v. 
6th March, 1964. Safoor Bai. 


C.R.P.No. 1790 of 1961. 


Madras Cultwating Tenants’? Protection Act (XXX of 1955)—Revenue Court under— 
Jurisdiction of —If could pass an order for payment of arrears of rent. 


A Revenue Court under the Madras Cultivating Tenants’ Protection Act when 
it finds that the tenant 15 ın arrears of rent 1t can give him an opportunity to pay the 
rent and dismiss the landowner’s application if the arrears are so paid as directed. 
Otherwise it cannot make an order for payment of the arrears but can only order 
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eviction. A decree for revcovery of arrears of rent can be made only by the ordinary 
Courts of the land 
T.R Ramachandran, for Petitioner. | 
G Vasantha Pa: and D. Padmanabha Pai, for Respondent. 
R.M. ———— Order set aside «n part. 
Veeraswamt, B.V. Ramanujan v. 
11th March, 1964. C V. Babu Naidu. 
f W.P.No 244 of 1962. 
Industrial Disputes Act (XIV of 194.7)—Sectron 25-FFF Proviso—Retrenchment and 
closure—Dufference between. x 
Retrenchment obviously postulates continuance ofa business while closure means 
the end of the business A case of bona fide closure of a business will attract the 
proviso to section 2 5-FFF of the Industrial Disputes Act and there could be no 
qustion of any retrenchment compensation ın such cases 
B Kalyanasundaram and M. Kumaraswami, for Petitioner 
D Shanmugham and The Additional Government Pleader, for Respondents 


1 and 2. 
R.M. ———— Petition allowed. 


Ramakrishnan, F Beena Pojari v. 
18th March, 1964. Thatha Gounder 


Crl.R C No. 187 of 1964. 
Cr] R.P.No 182 of 1964. 


Madras Hindu Religious and Charitable Endowmenis Act (XXII of 1959), Section 
101—Power of Magistrate under. 

The function of a Magistrate acting under section 101 of the Madras Hindu 
Religious and Charitable Endowments Act, 1959, when called upon to implement 
a certificate of a Commussioner, 1$ circumscribed by the provisions of that section 
and he can investigate only such claims as that section itself specifies He has no 
power to investigate any other claim, such as the rights under Cultivating Tenants’ 
Protection Act and Madras Public Trusts (Regulation of Agricultural ‘Land Act, 
1961, all of which will have to be established only by a civil suit as contemplated 


under the section. 
RN Kothandaraman, for Petitioner 
T.M Ghnnayya Pillar, for 1 to 3 Respondents 
VV Radhakrishnan, for the Public Prosecutor, for the State 


R M. ————— Petition dismissed. 
Ramakrishnan, F Arokiaswamy and another. 
24th March, 1964. Crl RC No 1295 of 1963. 


Cri RP No 1248 of-1963. 


Madras Prohibition Act (X of 1939), section 34 and Criminal Procedure Code (V of 1898), 
section 103—Search—Formaltites to be observed—Search in a forest—Alttestation of search 
last—Necessiby. 

It is no doubt true that specific provision 1s made by the Statutes concerned 
regarding the precautions to be taken by the police in case of search and the attesta- 
tion of the list by respectable inhabitants of the neighbourhood But where a 
search 1s made 1n an out of the way place like a forest there could be no question of 
any such attestation Section 103 of the Criminal Procedure Code does not contem- 
plate the police taking with them people from distant localities to the place of search. 
Hence 1n such cases the legality of the conviction cannot be questioned on the ground 
of want of attestation of the mahazar. 

(1958) 2 ML J. Crl 867, dist. 

S Ramalingam, for Petitioner. 

oa Public Prosecutor, for State. 


[END OF (1964) 1 M.L.J. NoTES OF RECENT CASES ] 


Petition dismissed 
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MARCH OF LAW IN 1963. 


The function of the Judge is jus dire, not jus dare. Even when he makes the 
law in the fullest sense open to him, he ıs not so much an innovator as an interpreter. 
He 1s necessarily conditioned by the material fortuitously given to him and by the 
anxiety not to impair Judicial consistency Acting within these limits he trans- 
mutes experience into law, and by generalising he performs a genuine act of creation. 
The mills of God grind slowly but nonetheless steadily And *many a httle make a 
mickle." ‘Thus each year sees substantial developments in law, and quite often 
there 1s a broadening from precedent to precedent No less than forty decisions of 
the Supreme Court have been reported 1n the columns of this Journal during the 
course of the year in addition to all the important decisions rendered by the High 
Court. An attempt is made herein to assess the onward march of law during 1963 
in respect of at least some of the important titles of law. 


Courts: Their jurisdiction and powers In Daver v. Lodge Victoria,! the Supreme 
Court points out that the jurisdiction of a civil Court vs-a-v:s the decisions of domestic 
tribunals 1s limited, and provided that a tribunal does not exceed its jurisdiction 
and has acted honestly and 1n good faith without violating the principles of natural 
justice the Court cannot intervene. In Mrs. V G. Peterson v. O. V. Forbes, the 
Supreme Court lays down that 1t is one of the highest duties of all Courts to take 
care that the act of the Court does no injury to any of the suitors, and though it 
cannot be said that, whenever a Court after wrongly deciding a case between two 
parties discovers that the decision was wrong, 1t has an inherent jurisdiction to re- 
open the matter, yet where the property of an alleged contemner had been attached 
to secure his presence before the Court and he died and his property was by mistake 
handed over to Government, the Court would be faihng to perform its primary 
fufiction of doing justice 1f 1n such circumstances on discovering its mistake 1t refuses 
to correct ıt. In Pratap Singh v. Gurbaksh Singh,* the Supreme Court holds that 
initiation of disciplinary action against a Government servant during the pendency 
of a suit by him against the Government for relief in respect of a contravention by 
him of executive instructions contained in a circular letter prohibiting Govern- 
ment servants from having recourse to Courts before exhausting the departmental 
channels of redress has a tendency to interfere with the due course of justice and 
amounts to contempt Sundaram Iyer, In re*, decides that the discretion of the 
Court under its inherent powers to adjust the rights of parties on the basis of events 
happening after the start of the action 1s accepted as a rule of justice, equity and ° 
good conscience, and that 1n some cases ıt 1s almost a duty of the Court to advert to 
the subsequent events brought to its notice lest ıt should fail to do substantial justice 
between the parties. 


D EE UR Ern 


1 (1963) 2 MLJ. (SC) 100. 3 (1963) IM LJ (SG) 55. 
2. (1963) 2 M.L J. (S C.) 69. 4. (1963) 1 M.L J. 113, 
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BAR AND THE Proression oF Law: In K. S Iyer v The Bar Council, Madras! , itis 
held that to carry on the profession of law 1t 1s essential that certain standards should 
be maintained for which a certain amount of moralandintellectual background and 
equipment would be absolutely necessary, that the recognised method of testing 
for such background 1s a training 1n an University, that the insistence of a Degree in 
Arts or Science cannot be regarded as extraneous to the practice of the profession 
of law and ıs embodied also in section 24 ofthe Advocates Act, that the imposition 
of a qualification as to possession of a University Degree by persons who want to 
practise before the Courts as Advocates ıs notin any way arbitrary or beyond what 1s 
required in the interests of the public, that the mght to plead and act on behalf of 
suitors in Court ıs not a right flowing from citizenship, and that the exclusive right 
to represent suitors in a Court which an Advocate possesses 1s really ın the nature of a 
privilege though the fact of its being a privilege does not imply that 1ts conferment 
can be discriminatory. 


CONSTITUTIONAL Law. In Kedar Nath Singh v. State of Bihar?, the Supreme Court 
lays down that it ıs well-settled that if a certain provision of law construed one way 
would make it consistent with the Constitution and another interpretation would 
render 1t unconstitutional the Court would lean 1n favour of the former construction, 
and that in interpreting an enactment the Court should have regard not merely to 
the literal meaning of the word used but also take into consideration the antecedent 
history of the legislation, 1ts purpose and the mischief it seeks to suppress J. D. 
Wicham v. State of .Madras?, holds that Article 14 of the Constitution ensures no 
doubt non-discrimination ın the legislative and administrative spheres of govern- 
mental activity, but that does not mean that all laws should be of universal appli- 
cation ; that classification which 1s bona fide and founded upon a reasonable basis 
having regard to the object 1n view 1s permissible , that persons who carry on the 
business of money-lending as a profession come under a distinct class , that there 1s a 
real and substantial distinction between those persons and others albeit such others 
might also lend money occasionally but not as part of their business , and that 
the Madras Money-lenders Act, 1957, 1s a valid piece of legislation and ıs not re- 
pugnant to Article 14. In Kondal Rao v. Andhra Pradesh State Road Transport Corpo- 
ration4, the Supreme Court holds that the classification made in Chapter IV-A of the 
Motor Vehicles Act, 1939, asamended 1n 1956 placing the State Transport Under- 
taking 1n a class different from other undertakings and giving power to 1t 1n section 
68-C to prepare a scheme to run the service whether to the exclusion, complete or 
partial, of other persons or otherwise are not opposed to Article 14 — In Somawanti v. 
State of Punjab®, the Supreme Court expresses the view that it ıs always open to the 
State to fix priorities amongst public utilities of different kinds bearing in mind the 
needs of the State, the existing facilities and other relevant factors ; that 1t 1s for the 
State Government to say what particular 1ndustry may be regarded as beneficial to 
the public and to decide that 1ts establishment would serve a pubhc purpose , 'and 
that no question of discrimination would therefore arise within the meaning of 
Article 14 merely by reason of the fact that the Government has declared that the 
establishment of a particular industry 1s a public purpose. Rama Rayar v. Deputy 
Commissioner, Tanjore®, points out that though a right to hold the hereditary office 
of trusteeship ıs ‘ property’ within the meaning of Article 19 a direction of the 
Deputy Commissioner of Hindu Religious Endowments with reference to rule 9 (1) 
framed under Madras Act XIX of 1951 to the trustee to lease out lands by public 
auction cannot amount to an interference with the mght to hold the property, and 
the rule 1s eminently a reasonable restriction ın public interest. 7. D. Nichant v. 
State of Madras® holds that ordinarily a power to grant a license should also include in. 
itself the power to cancel 1t under certain conditions , that section 14 of the Madras 
Money-lenders Act, 1957, empowering the licensing authority to cancel the license 
only 1n certain defined classes of cases and having regard to the object of the enact- 
ment cannot be said to be unreasonable , and that therefore neither the Act nor any 





1. (1963) 2 MLJ 420 4 (1963) I M L J. (SC) 111. 
E 2. (1968) IM LJ (S.C) 40. 5 (19632 MLJ (SC) 18. 
3, (1963) 1 M.L.J. 202. 6. (1963) 1 M L.J. 202. 
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of its provisions can be held repugnant to Article 19 (1) (g). K S.Iver v^ The Bar 
Council, Madras! decides that even if the right to act and plead in a Court of law is 
deemed to be a right comprised in the right to practise the profession guaranteed 
under Article 19 (1) (g) the requirement of particylar standards in regard to general 
educational qualification is but a reasonable restriction on such a right, and rule 
1 (v-B) framed under the Bar Councils Act, 1926 1s not repugnant to the Article. 
In Kedar Nath Singh v State of Bihar?, the Supreme Court makes it clear that the 
expression ‘in the interest of . public order? in Article 19 (2) are words of 
ereateamplitude and are more comprehenstve than the expression ‘ for the mainten- 
ance of’ , and that since every one of the constitutent elements of the offence under 
section 505 of the Penal Code has a reference to and a direct effect on the security 
of the State or public order the concerned provisions would not exceed the bounds of 
reasonable restrictions on the right of freedom of speech and expression, and the 
section is saved by Article 19 (2) from the vice of unconstitutionality In Harikisan 
v State of Maharashtra?, the Supreme Court points out that Article 22, clause (5) 
requires that the grounds of detention should be made available to the detenue as 
soon as 1t may be and early opportunity provided for making a representation against 
the order ; that to afford such opportunity mere physical delivery of the means of 
knowledge with which to make the representation will not suffice ; that to exercise 
his right effectively the detenue should have knowledge of the grounds of detention 
which are in the nature of the charge against him setting out the kinds of prejudicial 
acts which the authorities attribute to him , that to a person not conversant with 
English, service of the order and the grounds of detention in English with their oral 
translation or explanation by the police-officer serving them does not fulfil the requi- 
rements of the law; and that communication of the groundsin English to one not 
conversant with that language, though 1t continues to be the official language of the 
State, is not enough compliance with the requirements of the Constitution Karuppan 
Chettiar v. State of Madras* holds that the power of the High Court under Article 193 
to grant leave to appeal 1s confined and restricted only to judgment, decree or final 
order in a civil proceeding of the High Court as such and not as a Special Tribunal, 
and that the order passed by the High Court sitting as a Special Appellate Tribunal 
under the Madras Estates (Supplementary) Act, 1936 cannot be the subject-matter 
of leave to appeal to the Supreme Court under Article 133 — First Additional Income- 
tax Officer, Karatkuds v. Shanmugha Rajeswara® lays down that judgment in a writ appli- 
cation under Article 226 seeking to quash an assessment order or to issue a writ of 
prohibition against the taxing authorities cannot come within the scope of the expres- 
sion * civil proceedings? as used in Article 133 Muhammad Hussainv Ganga Naicken® 
points out that for a case to fall under Article 133 (1) (¢) the question of law involved 
must be one of great public importance in the sense that the question must be capable 
of arising frequently and must involve many parties in litigation and the question 
of law involved should affect the rights of parties substantially in'the sense that apart 
from mere details regarding procedure in trials substantial property rights or other 
personal rights of citizens are involved ; that even if the question involved is one of 
great public importance the Court should be satisfied that the case is a fit one for 
appeal to the Supreme Court ; that underlying the concept of fitness is the state of 
the law on the particular subject ; and that if a litigant satisfies the Court that the 
law on the subject is not well-settled or that there are differing views in the various 
High Courts needing reconciliation by a judgment of the Supreme Court he will be 
entitled to a certificate In State of Bombay v Ratilal Vadilal’, the Supreme Court 
makes it clear that where an order by the Collector under section 27 of the Bombay 
Sales Tax Act, 1953, was set aside by the Sales Tax Tribunal, and the aggrieved 
party instead of asking for a Reference to the High Court under sections 34 (1) and 
30 (1) and (2) of the Act obtained Special Leave to appeal under Article 136 the 
Supreme Court will not allow the High Court to be bypassed, and the proper coyrse 
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for the Appellant is to exhaust all his remedies before invoking the jurisdiction of the 
Supreme Court under Article 136 Nagalingam v Umversity of Madras! points out 
that the jurisdiction of the Syndicate of the Madras University to inflict punishment 
on a candidate for misconduct at the examinations 1s quasi-judicial in character 
implying the mental process of arriving at a finding on merits and expression of the 
conclusion to constitute the decision relevant to the charges, and whert the duty has 
not been discharged the order passed is liable to be quashed — Ramaswam: Asarı v. 
Second Income-tax Officer, Madurai? expresses the view that when the statute (Income-tax 
Act) provides for an effective remedy by way of appeal, further appeal, andea still 
further remedy by way of Reference to the High Court the practice of filing writ 
petitions under Article 226 should be deprecated. Thangavel Nadar v. Deputy Com- 
mercial Tux Officer? makes it clear that normally the failure to resort to the appro- 
priate remedies may be a bar to seck relief under Article 226, but 1t is well accepted 
that the existance of an adequate alternative remedy is not always a bar to the 
issue of a writ, and where the High Clourt had not rejected the petition on that 
ground at the admission stage it will not be proper to throw it out later on that ground 
when the petition clearly discloses a violation of the principles of natural justice. 
Rama Rayar v Deputy Commissioner, Tanjore* lays down that the High Court in a 
petition for certiorar: does not exercise an appellate jurisdiction, that contentions not 
put forward before the competent authorities in the first instance cannot be allowed 
to be taken for the first time in the writ petition, and that the High Court cannot 
interfere with the quantum of punishment decided on by a competent authority. 
Shanmugha Nadar v Joint Chief Controller® holds that when a person entrusted with the 
performance of a quasi-judicial act did not exercise his own judgment and followed 
the instructions conveyed to him by another, even if that person be a superior autho- 
rity, without giving the affected party any opportunity to meet the points urged 
‘against him the whole procedure is violative of natural justice and could be success- 
fully impugned in appropriate proceedings Collector of Customs v H K. Shah? decides 
that where the determination by the competent authority under the Imports and 
Exports Act, 1947 of the nature of goods imported is perverse or mala fide or demons- 
trably wrong the Court will have jurisdiction under Article 226 to decide whether an 
order of confiscation based on such determination was within the jurisdiction of the 
Collector of Customs or not. Abdul Khasim v. Mohamed Dawood’ points out that the 
consent given by the Wakf Board under section 55 (2) of the Wakf Act, 1954, to rela- 
tors to file a suit neither involves an adjudication of the rights of parties nor needs to 
be given after an enquiry or on the basis of judicial adjudication, and that such a 
duty on the part of the Wakf Board cannot be regarded as a quasi-judicial act entutl- 
ing the High Court to interfere under Article 226 Sundaram Finance Ltd v Board of 
Revenue® lays down that where there is a doubt as to the proper article of the Stamp 
Act applicable to an instrument and the duty leviable on such instrument it will be 
open to the High Court to issue a writ of mandamus directing the Revenue Authority 
to refer a case to the High Court In Kalyan People’s Co-operative Bank v. Paiil®, the 
Supreme Court points out that while what is not relevant under the Evidence Act 
cannot in proceedings to which the Evidence Act applies be made relevant by con- 
sent of parties, relevant evidence can be brought on record for consideration of the 
Court or Tribunal without following the regular mode, if parties agree ; and that 
where relevant evidence had been so recorded previously by consent of parties and 
acted upon, the allowing of an objection to the consideration of such evidence is an 
error apparent on the face of the record, and as such, the High Court has not only the 
power but also the duty to interfere under Article 227. Dandapaniv Additional Gift- 
tax Officer)® takes the view that heads of legislative power in a written constitution of 
enumerated subjects should be interpreted as being symbolic of a comprehensive 
power including many things not apparently on the face but really within the pith 
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and substance ; but it would not be correct to assume that anything which can be 
related to the subject of the power would fall within it ; that a reasonable connection 
must be shown to exist between the law and the subject of the power under which 
the Legislature purported to enact ıt before ıt can be sustained under the incidental 
power , that in the scheme of drawing up of Legislative Lists under Schedule VII 
there is hardly any scope to imply a taxing power from the language of the general 
subjects ; that it is manifest from the entries in the Lists themselves that the Consti- 
tution has distributed and allocated taxing powers distinctly under each of the Lists 
and ha’ given Parliament the power to legislate tax measures in respect of all matters 
not falling within Lists II or III , and that the State Legislature has no power of 
taxing by implication repugnant to the omnibus power of Parliament under Entry 
97 of List I In K S lyer v. The Bar Council, Madras}, ıt is held that 1n determining 
whether the valid parts of a statute are separable from the invalid parts thereof the 
intention of the Legislature is the determining factor ; that the test 1s whether the 
Legislature would have enacted the valid part if it had known that the rest of the 
statute was invalid ; that if the valid and invalid provisions are so inextricably mixed 
up that they cannot be separated from one another the invalidity of a portion must 
result in the invalidity of the Act in its entirety , and that, 1f on the other hand, they 
are so distinct and separate that after striking out what is invalid what remains 1s in 
itself a complete code independent of the rest then it will be upheld notwithstanding 
that the rest had become unenforceable . In State of Rajasthan v Mst. Vidyawati? 
the Supreme Court lays down that while ıt ıs true that the first part of Article 300 
deals only with the nomenclature of the parties to a suit or proceeding the second part 
defines the extent of the liability of the Government and refers back to the determina- 
tion of such cases to the legal position before the enactment of the Constitution; that 
in India ever since the time of the East India Company the Sovereign has been held 
liable to be sued in tort or contractand the Common Law immunity never operated; 
that one of the objectives of the Constitution being to establish a Socialist State with 
its varied industrial and other activities employing a large army of servants there is 
no justification 1n principle or in public interest that the State should not be held 
vicariously liable for the tortious act of its servant ; and that the State Government 
is liable in tort in respect of a tortious act committed by its servant within the 
scope of his employment and functioning as such. 


INpUsrRIAL Disputes Act —In Secretary, Printing Labour Union v Express 
JVewspapers?, 1s held that; where the Industrial Tribunal had approached the 
question before 1t from an erroneous perspective and musdirected itself and the 
error 1n the appreciation of the problem ın the light of the principles of Jaw to 
be applied had vitiated the entire finding, the High Court will be justified in 
quashing the order ofthe Tribunal Pierce, Leshe G@ Co v Presiding Officer* lays 
down that the power of the Labour Court to interfere with the findings of the 
management in a domestic inquiry against an employee regarding disciplinary 
action etc. is limited to see if the management acted mala fide or whether there 
was victimisation or unfair Jabour practice or violation of principles of natural 
justice ; that theugh a Labour Court may not be justified 1n looking into the suffici- 
ency of the evidence in such inquiries ıt can certainly interfere if ıt finds that there 1s 
no evidence whatsoever to support the findings , and that where however the Labour 
Court feels that the domestic inquiry was unfair 1n the sense that leading questions 
were put to the witnesses and the answers required by the management were obtain- 
ed, the Court can examine the evidence itself and reach its own conclusion Shan- 
mugham v. Presiding Officer, Labour Court? makes 1t clear that when once the Labour 
Court finds that the dismissal of an employee 1s improper or 1nvalid the effectis that 
the employee should be deemed to have continued in service and it 1s the duty of the 
Court to order reinstatement, and ıt ıs not open to the Court ın such cases to treat 
the dismissal as some kind of retrenchment and award retrenchment compensation. 
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Murugesa Nawker & Co. v Presiding Officer, Labour Court! holds that the termination 
of services in order to amount to ‘ retrenchment’ within the meaning of section 2 (oo) 
of the Industrial Disputes Act, 1947 should be of surplus labour or staff, and in an 
industry which is continuing and not closed or transferred and there is no warrant for 
the assumption that it automatically followed from the findings of the Labour Court 
that the services of workmen had been terminated that they were retrenched from 
service Villivarayar v The Workmen® decides that the question whether a paid 
employee is a ‘ workman’ within the meaning of section 2 (3) and whether he falls 
within the scope of the exception 1n sub-clause (iv) of the sub-section will bé a ques- 
tion for the Labour Court to decide , that a tindal is a head-man of a gang of workers 
employed on board a ship ; and whether he will fall within the excepted category 
of workmen will depend on the nature of his duties, quantum of wages etc ; and that 
generally speaking, having regard to the high degree of discretion and power vested 
in a tindal at least while on sea and 1n charge of his sailing vessel, it may be reason- 
able to hold that he exercises functions of a managerial nature as well as of a super- 
visory capacity Workers v Management of Thamb: Motor Service® points out that the 
Government while acting under section 10 will have the power to add to or amplify a 
matter already referred thereunder for adjudication by a tribunal; that it will 
have no power to supersede or cancel the old Referencetid such a way as to effect 
a withdrawal of a dispute once validly referred to it, that the question whether a 
notification revising the question referred to is of one type or the other will depend 
on the construction of the relevant Government Order; and that the fact that 
remedy exists under section 33 (¢) (2) for the concerned workmen in a particular 
cause cannot take away the right of Government under section 10, 1f circumstances 
exist, to justify the cause to refer the matter for adjudication by the appropriate 
tribunal. In Indian Bank, Lid v Industrial Tribunal’, it 1s made clear that the mere 
fact that for an effective adjudication of the question of bonus for a particular year 
a determination of the principles on which ıt should be paid is essential cannot 
make the latter question a ‘matter 1n adjudication’ ; that the ascertainment of 
the principles 1s only a part of the process of judicial mind before the ultimate 
decision is arrived at, that section 10 (1) (a) empowers a Reference not merely óf 
the question in dispute but also of other related matters; that section 10 (6) will 
come into play only if there has been a Reference; and that if related matters have 
not actually been referred for adjudication there will be no scope for the applica- 
tion of section 10 (6). South Arcot Electricity Co v Mahomed Khan? lays down that a 
claim by a worker under section 25-FF could be entertained by a Labour Court 
as an individual case irrespective of the fact whether the other workers are pre- 
pared to sponsor his case or not, that in cases of transfer of business from one 
management to another the effect of the Proviso to section 25-FF is that so long 
as the employee under the earlier management is continued 1n service by. a new 
management as 1f there were no break at all and the service condition under the 
transferee is not less favourable to him the employee will have no right to retrench- 
ment compensation ; but if any one of the three conditions of the Proviso is not 
satisfied the worker will be entitled to such compensation by reason of the transfer 
of the business, that in considering the question whether the conditions of service 
have in any way become less favourable the proper approach 1s to see whether 
any of the material conditions are less favourable to the worker than before , and 
that small 1nfractions in the benefits or conditions of service or any change of condi- 
tions 1n any one particular cannot by themselves make the conditions of service 
less favourable — Jayajoth: @ Co v Oficial Liquidators holds that ‘ closure? under 
section 25-FFF implies a complete stoppage of business and discharge of the workers 
thereby and 1s distinct from retrenchment, or transfer or lay off, that ‘ retrenchment’ 
means discharge of surplus Jabour by the employer otherwise than by punishment 
and the business ıs run by the same employer; that ın the case of a ‘ transfer ° there 








1. (1963)9IRM L J 158 4 (1963) 2 MLJ 6 
2 (1963)2 M.L] 67 5 (1963)3] MLJ 349 à 
9. (1963) EM L J 133, 6 (1963) 2 MLJ 273 


» e ed 


i MAhCH OF LAW. ° 7 


is a change of employer which ordinarily imports a fresh contract of service bet- 
ween the workers and the newemployer and that in one sense the old service ceases 
and a new one comes into existence, that 1n the case of ‘closure’ the business 
stops and possibly the undertaking and goodwill are sold to a third party and the 
latter employs the same workers; that where there 1s only a lease of the undertaking 
as a going concern and the employer continues to have title and the undertaking 
continues to work with the same employees there 1s no closure or discharge of work- 
men or retrenchment or transfer ; and that in such a case section 25-FFF has no 
application and the workmen cannot have any claim to closure compensation 
under that section — T. R.P. Swamy v Industrial Tribunal! makes ıt clear that hav- 
ing regard to the limited jurisdiction of the tribunal under section 33 (2) at rightly 
confined itself to the question of grant or refusal of leave to the proposed punish- 
ment, and that the proper remedy ofa person feeling aggrieved on the ground of 
victimisation by the management ıs not by way of certiorarr. Paragon Talkies v. 
Manwkam? decides that the jurisdiction of a Labour Court under section 33-C 1s 
in a sense not original but executory in nature, that the Court 1s not adjudicating 
on any lability but ıs only computing a liability incurred under an award or agree- 
ment or otherwise, and hence even a person who has since resigned and may no 
longer be a workman canapply under the section to work out his rights accrued to 
him when he was a workman Management of Lakshmi Mulls v. Presiding Officer? 
holds that having regard to the entire purpose of section 33-C, sub-section (2) 
cannot be read as having a wider scope than sub-section (1), that sub-section (2) 
contemplates cases of claims embodied ın an award or settlement or become due 
under Chapter V-A but which for the purpose of recovery provided ın sub-section (1) 
require to be first computed ın terms of a definite sum of money, and that 1n an 
application under sub-section (2) the Labour Court has no Jurisdiction to adjudi- 
cate on the question whether a particular worker was a fitter or fitter-helper. South 
Arcot Electricity Distribution Co. v Mahomed Khant states that the term ' benefit : 
used 1n section 33-C (2) means any advantage and will include monetary as well 
as non-monetary ones, that sub-section (1) which provides expressly for monetary 
benefits will apply to cases of recovery of ascertained habihty, and that 1t cannot 
clothe Government with the nght to determine the amount due from an employer 
to a workman which 1n many cases may be a disputed question. 


Company Law.—In Messrs Kothar: Textiles, Lid. v Commissioner, Wealth- Tax?, 
it 1s pointed out that it 1s well settled that a company 1s not bound to declare a 
dividend and a mere recommendation of the directors cannot operate to create a 
liability on the company to pay any dividends; that preparation ofthe balance- 
sheet on the basis of such a declaration 1s necessarily provisional and cannot amount 
to a declaration by the general body , that the dividends payable to the holders 
of preference shares 1s dependent on there being distributable profits , and whether 
there are such profits or not1s for the general body to decide, and it ıs only thereafter 
that the preference shareholders will be entitled to be paid , that what the prefe- 
renc® shareholders get 1s only a priority to be paid over the equity shareholders; 
and that they are entitled to special rights on the winding up of the company will 
not make any Gifference Srı Murugan Oil. Industries v. Suryanarayana? makes ıt 
clear that though under section 34 (2) of the Companies Act, 1956, a registered 
company 1s a body corporate, still a registered company entering into a partner- 
ship with other individuals enters 1t only as a single legal person and not as a group 
of individuals comprising its shareholders. Ramakrishna Prasad v. State of Madras" 
lays down that when 1n any calendar year an annual meeting 1s not held those 
directors who would have retired at the meeting 1f 1t had been held would vacate 
their office on the last date of the year and will not be held liable for failure to submit 
the balance-sheet or the annual return for the subsequent financial year ; and that 
where despite the mandatory provisions of section 166 and 1n breach of their duty 
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as directors the latter do not call an annual general meeting of the company for 
any length of time they cannot claim to continue ın office after the expiry,of the 
period specified for calling the meeting and their purported acts would be invalid 
and there cannot be any action or representation on their part to continue to be 
the directors of the company after that date — fayajoth: Co v. Oficial Liquidator, 
Madras! decides that in view of section 445 (3) providing that when ance a winding 
up order 1s made ıt shall be deemed to be a notice of discharge to the officers and 
employees of the company except when the business of the company 1s continued, 
where though an order for winding up 15 made by the Company Judge, that order 
is however stayed by the appellate Court approving and adopting a scheme for 
continuing the business of the company there 1s no scope for holding that there 
1$ a discharge of the workers under that section Rajagopal v. Salem Provident Society? 
states that the liability of a member of a company to be included ın the hist of con- 
tributories 1s not ex-contractu but lege and arises by reason of the fact that his name 
appears on the register of members of the company, that when the company makes 
a claim against him he cannot plead non-hability on the ground that the allotment 
of shares to him was void, that if he has not taken steps after being aware of the 
entry of his name in the register either fraudulently or irregularly or without justi- 
fication, for rectification of the register his hability becomes absolute, all the more 
so, when winding up has also supervened, and that a transfer of shares during the 
winding up proceedings without the sanction of the Court 1s void and the names 
of the transferees should be removed from the register. Rangarajulu Naidu v. Madura 
Srinwasa Malls? holds that the power of the official liquidator to sell the properties 
of a company which 1s being wound up cannot 1n any way be limited or circums- 
cribed by anything found in the Articles of Association, that the fact that a sale can 
be effected only after sanction by the Court does not mean that it 1s anything but 
the act of the official liquidator, that the existence of a provision ın the Articles 
of Association that the liquidator on any winding up may with the sanction of an 
extraordinary resolution divide among the contributories 1n specie any part of the 
assets of the company any may with the like sanction vest any part of the assets of 
the company 1n trustees upon such trusts for the benefit of the contributories as the 
liquidator with the like sanction think fit, is no ground for holding that the unpaid 
call money should first be called up and the claims of the creditors paid off and 
thereby the properties preserved with a view to their distribution among the share- 
holders and on that ground to challenge a sale held by the liquidator. In Malabar 
Petroleum Co , v. Continental Oil Co., Lid.4, 1t ıs pointed out that before an order for 
payment can be made under section 469 the official liquidator must show that the 
amount is ‘due’, that if the claim would be barred under the law of limitation 
the amount will not be a sum ‘ due’ within the meaning of the section , that the 
effect of the expression ' any time ’ ın the section 1s not that the Court can make an 
order under the section without reference to the limitation prescribed by the law ; 
and that a debt barred by time cannot be enforced by the Liquidation Court by 
a summary order passed under section 469 Oficial Liquidator, Malayalee Bank v. 
P.S. Mannadiar?, makes ıt clear that ın order to give rise to a liability for misfeasance 
the conduct of the erring director need not be a criminal one ; that as the director 
occupies a fiduciary position misfeasance 1s a breach of duty on his part the conse- 
quence of which 1s the misapplication of the assets causing loss to the company , 
that where the funds of the bank had been largely diverted to accommodate some 
of the directors, their relatives and friends, and concerns and individuals in which 
the directors were interested and that too without limits and on attractive terms, 
and there were glaring instances of advances to weak and imaginary parties the 
proceeds being utilised by the Managing Director who had also several loan 
accounts with the Bank which were manipulated in such a way that what seemed 
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to be a repayment under one head actually appeared as a fresh borrowing unde1 
another head of account, the directors are liable to make good the losses caused 
to the Bank on foot of misfeasance. Srimvasa Iyer v. Joint Official Liquidators? holds 
that where in spite of the resolutions passed by the Board of Directors of a Bank 
that advances should be made only to solvent persons and on adequate security 
with proper safeguards and also with the sanction of the Board in case the amount 
of the loans exceeded a particular sum, advances were made in contravention thereof 
and the directors themselves took advances in excess of the sanctioned amounts 
and on that account they were not prepared to exercise any supervision over the 
acts of the Managing Director and the Secretary who shared the bulk of the ad- 
vances and the Bank crashed, the directors are guilty of misfeasance , and the period 
of limitation for an application against the directors for misfeasance is three years 
from the date of the appointment of the Liquidator after the company 1s ordered 
to be wound up and not three years from the date of appointment of the provisional 
liquidator. 


Contracts and Specific Relief —In L K. Godha v. M. N H. Azamjah?, the Supreme 
Court points out that where the promisee has accepted performance of the 
promise from a third person he cannot afterwards enforce it against the 
promisor , that where a promisee has accepted a lesser amount 1n full satisfaction 
of his claim, he cannot subsequently sue the original promisor for the balance ; 
and that where the promisee had accepted the money on the condition on which 
it was offered, namely, that he must record full satisfaction of the claim, it is 
not open to him to say either in fact or in law that he accepted the money but 
not the condition Machado v Venkatarama Gopala Iyer? expresses the view that 
where the parties enter into a contract by reason of a mistake ın law but such contract 
has been performed, it would be extremely inequitable for the party accepting the 
benefit under the contract to claim any amount paid by him on foot of payment 
made under mistake of law without restoring the other party to his original position , 
that such a case 1s different from one where payment was made not under a contract 
but under a mistake, namely, where the payment was made when it was not actually 
due under the contract or otherwise , that then, the money could be recovered under 
section 72 of the Contract Act ; and, that where the contract was one for carriage 
of goods at the rates prescribed by Government and the payment was made by a 
shipper to the shipowner 1n the belief that the increased rate was due when in facf 
it was not due, relief can undoubtedly be claimed under section 72 for refund to 
the excess collection of transport charges by the shipowner. | Varadarajulu Naidu v. 
Thavas: Nadar* decides that where the liability of the principal is not enforceable on 
the ground of the contract being illegal, there 1s no question of the surety being hable 
under section 124, and that where the parties had entered into a partnership with 
full awareness of the prevailing law about illegal partnerships no equity can be 
worked out to grant relief to the plaantff — Rangaraju v. Muthukrishna Iyengar® holds 
that section 151 covers all cases of bailments, that the onus of proof will be on the 
baflee desiring to escape liability for the loss to show that he had taken the necessary 
care imposed on him by the statute ; that the loss of the subject-matter of the bail- 
ment is prima facie evidence of the negligence of the bailee , that the provisions 
of the Contract Act do not make a distinchon between a gratuitous bailee and one 
for reward or hire in regard to the duty to take care of the goods bailed ; and that 
a loss by private stealth committed by a person other than the bailee is not sufficient to 
rebut the presumption of negligence against the bailee on the happening of the 
los. In Umon of India v. Messrs. Udha Ram & Sons*, the Supreme Court makes it 
clear that the responsibility of the Railways under section 72 of the Railways Act 
is subject to the provisions of section 151, Contract Act. In K. V. Mallayya v. 

T. Ramaswam:i S Co., the Supreme Court points out that it would not be correct 
to say that it is an invariable rule that where a contract of sale has taken place a 
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price must necessarily have been agreed upon. S. S. Mendse v. Balakrishna Chettiar} 
holds that under section 16 (2) of the Sale of Goods Act where the buyer has not 
examined the goods and they have been sold by description there 1s a warranty of 
merchantable quahty ; that in every such contract the goods supplied must not 
only answer to the description but must be saleable and merchantable under that 
description ; that * merchantability’ does not mean that the goods will fetch any 
price or even some price but that they must fetch the price which they would fetch 
if they had been sold as per the description ; that under section 59 the night of 
rejection of a buyer and his right to sue for damages are alternative remedies and 
can never be cumulative ; that 1n deciding the quantum of damages the price con- 
tracted for 1s wholly irrelevant ; and that the basis for deciding the quantum of 
damages could either be the difference between the price of the goods of the con- 
tracted quality or description on the day of delivery and the price which the damaged 
goods would have fetched if sold on that date, or the difference between the price 
of the goods of the contracted quality or description on the date of sale and the 
price fetched by the damaged goods on the day of the sale Central Umted Bank v 

Venkatarama Nadu? lays down. that the true basis of the liability of a retiring partner 
lies in the principle of holding out contained in section 32 (3) of the Partnership 
Act ; that holding out 1s negatived by knowledge of the retirement of the particular 
partner , that the proviso to section 32 (3) shows beyond doubt that only persons 
who have no knowledge of the retirement of the particular partner can take advan- 
tage of section 32 (3) , that public notice 1s intended only to serve the purpose of 
bringing home to the concerned person the fact of retirement ; and that such purpose 
will even be better served by personal or actual notice. Abdul Azeez v. Khadw 
Mohideen® decides that clauses (a) and (b) of section 42 (2) should be read as subject 
to clauses (c) and (d); that 1n case of death or adjudication of a partner the partner- 
ship would stand automatically dissolved unless there 1s express contract to the 
contrary , that either of these events will not effect a dissolution of the firm , and 
the fixation of a specified term for the duration of the partnership is clearly not 
such a contract to the contrary within the meaning of section 42. Alamelu Ammal v. 
Radhakrishna Nawdu* points out that where in an agreement by the vendee to reconvey 
the property to the vendor on tender of a specified amount though no time-limit 
is fixed ın the agreement ıt must be held that the parties must have contemplated 
that the reconveyance should be within a reasonable time ; that the option may 
lapse by reason of death or breach committed by the vendee selling the property 
to a third party in derogation of the agreement to reconvey ; but that if before any 
such event happens the party entitled to reconveyance exercises the option, the 
option becomes a binding enforceable agreement to sell. Dura: Kannoo v. Saravana 
Chettiar? makes it clear that where time was of the essence of the contract according 
to the conditions of an auction sale and the auction purchaser had not complied 
with the condition in the matter of payment of the purchase money within the 
stipulated time he is not entitled to specific performance, notwithstanding that the 
auctioneer had received part of the purchase money due after the expiry of the 
stipulated period. a 


Property Law —In Annammal v. Challakutt® it is held that for the applicability of 
section 52, Transfer of Property Act the right to immovable property should be 
directly and specifically in question ; that the section in terms contemplates rights 
having been secured by a party to the suit under a decree or order thereby implying 
that the right to the property must be the result of an affirmation or adjudication 
by the decree ; that an abandoned suit is like a collusive one which 1s statutorily 
excepted from the operation of the rule of lis pendens ; that where a plaintiff in a 
suit abandons his claim the result of the suit will not operate as ls pendens against 
any purchaser pendente lite of the suit property ; but the same rule will not apply 
to the case of a defendant abandoning his defence, since in such a €ase there will 
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be ex parte evidence on the side of the plaintiff to support any decree that might 
ultimately be passed in the case. Govmdarajulu Mudaliar v. Vinayaka Mudaliar! 
holds that section 53-A is applicable to a transaction entered into by the manager 
of a Hindu undivided family whereby he alienates joint family property for binding 
purposes and for legal necessity, and hence where a manager entered into an agree- 
ment to sell the family property to pay debts binding on the family and in pursuance 
of the agreement put the purchaser in possession of the property the contract amounts 
to one signed by him on behalf of the family attracting the application of section 
53-A. * Balasubramama Thevar v. Kumaraswam. Thevar? states that where a mortgagee 
not entitled to possession has been in possession and there is nothing to show that 
he got into possession gua mortgagee, the mortgagee's possession must be deemed to 
be adverse to the mortgagor. Rajammal v. Visvanatha Ayyar® decides that a long 
term stipulated for redemption of a mortgage cannot by itself amount to a clog on 
redemption , that if the circumstances attending the execution of the mortgage 
show that the bargain as to the term was unfair as between the parties it will be a 
clog ; that failure to challenge the validity of the transaction for a long time may 
be a circumstance in favour of upholding the term, but it is not by any means con- 
clusive. Neelakanta Pillar v. Mathavan Pillai expresses the view that suits under 
section 60 are not altogether beyond the scope of the principle of res judicata 
with regard to any matters in controversy decided in such suits. Ramanatha Pillai v. 
Annamalai Chettiar’ points out that the nature of the right conferred under section 
68 (1) (d) is nothing but compensation to the mortgagee for the mortgator's default 
to surrender possession of the mortgaged property and not an alternative remedy 
for the recovery of mortgage money based on the personal covenant in the mortgage 
deed to pay the mortgage amount ; that though the amount recoverable by the 
mortgagee under the section is identical in quantity with the mortgage money it 
cannot be said that the cause of action is the same though satisfaction for one cause 
of action would extinguish the other ; that the section is intended to confer upon a 
usufructuary mortgagee a right to sue for the mortgage money if he otherwise wo 
not have had that right ; that the object of the provision was to confer a right which 
did not already exist in the mortgagee and not to take away any right he already 
possessed by reason of the contract ; that it isin the nature of a privilege given 
to the mortgagee which he was free to reject in suitable cases and not an obligation ; 
that if a suit for recovery of the mortgage money is brought under section 68 (1) (d) 
even before the expiry of the period fixed in the mortgage deed for payment of the 
mortgage amount the Court 1s bound to give the option to the mortgagor to pay the 
money and redeem the mortgage before ordering the sale of the mortgaged property; 
that ín no other case could the mortgagor claim the right of redemption before the 
date fixed for payment in the mortgage deed ; that a real election would arise in 
the case ofa mortgagee electing tosue for the mortgage money under section 
68 (1) (d) only as between two remedies, namely, suing for recovery of possession 
of the mortgaged property and suing for recovery of the mortgage money; but there 
is no election where the right to sue for the mortgage money 1s already secured by 
the mortgage deed and the mortgagee chooses to enforce the covenant and not the 
statutory right for getting the payment. Radhakrshna Naidu v. Thiruvenkatatah? 
lays down that the words “ shall be deemed to be the agent" occurring in. section 
69-A, clause (3) show that the Receiver is only an agent by fiction for the specific 
purpose of holding the mortgagor hable for the acts and defaults of the Receiver 
appointed under the section, and that the Receiver would not therefore be bound 
by every agreement entered into by the mortgagor with the tenant unconnected 
with the tenancy and subsequent to the creation of the mortgage. 


Hindu Law —In Ranganathan v. Controller of Estate Duty, Madras’, it is made 
clear that to impress the separate property of a coparcener with the character of 
joint family property no document is required and a mere unilateral declaration 
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by the coparcener that he was bringing his separate property 1nto the joint family 
is sufficient. Mamcka Mudaliar v. Thangavelu! states that the Court cannot fix 
any minimum standard of detriment to joint family property to attribute to an 
acquisition the character of joint family property ; that all that could be said is 
that the detriment should not be vague or merely sentimental, but should be some- 
thing real ; that the question whether or not an acquisition was made to the detri- 
ment of the family estate 1s very largely one of fact ; thatif in any given case ıt is 
found that the managing agency of a company was given to the members of a 
joint family in view of their predominant share position in the company and that 
the shares were acquired from and out of the family funds 1t would follow that the 
managing agency was a product of the investment of the family funds 1n shares ; 
and that ıt ıs now settled law that separate property can be converted into a joint 
family asset by unambiguous and unequivocal declaration — Rangammal v. Umon 
of India*, holds that the Hindu law makes a distinction between trading families 
and non-trading families in regard to the starting of a new business ; that the mana- 
ger of a trading family is entitled to start a new business so as to bind the minor 
members of the family subject only to the business not being speculative, and that a 
new business started by the manager need not be allied to the ancestral business. 
Ramaganesan Pillar v Rajah Ayyar?, lays down that although one member of a joint 
Hindu family cannot sell a specific item or a share in such item and create rights 
therein 1n the purchaser such alienation may be made with the concurrence of all 
the members of the family ; that there could in law be neither symbolical nor 
actual delivery of possession in the case of a Court auction-purchaser of the undivided 
interest of a member of a joint familv ; and that the remedy of the purchaser is 
only to sue for partition. Sundarambal v Supprah Pilla’, takes the view that the 
claim of a Hindu daughter to maintenance is personal to herself and does not cease 
to beso on her conversion to another religion, that section 24 of the Hindu Adoptions 
and Maintenance Act, 1956 refers only to claims to be made whether for past or future 
maintenance and does not refer to claims made while still the party was a Hindu 
though after the presentation of the plaint the party was converted to another 
religion. Sesht Ammal v. Thayu Ammal® makes it clear that notwithstanding the 
existence of a compromise decree under which a Hindu wife had agreed to receive 
a fixed maintenance without the right to ask for more she can by reason of the clear 
terms of section 25 of the Act ask for enhancement on the ground of a material 
change in circumstances superseding the earher undertaking Ramah Thevar, 
In re*, points out that under section 7 of the Hindu Marriage Act, 1955 saptapadi 
is not a necessary ceremony in all Hindu marriages, that it ıs only in such marriages 
where it is an essential ceremony that the marriage becomes complete on the parties 
taking the seven steps, and that where the evidence showed that the marriage had 
taken place according to the caste custom by tying tah and it was not suggested 
that saptapadi was an essential ceremony for a valid marriage in the community 
of the parties its non-performance will not vitiate the marriage. In Seshadri v 

Jayalakshm.’, it is held that section 25 of the Hindu Marriage Act is a special statu- 
tory provision which cannot be deemed to be impliedly repealed or modified "by 
the provisions of the Hindu Adoptions and Maintenance Act, that the grant of 
alimony after judicial separation is in the discretion of the Court to be exercised 
judicially taking into consideration factors like the conduct of the parties, the wife's 
ability to support herself, her income, etc , that for the exercise of the right of appeal 
conferred by section 28 ofthe Hindu Marriage Act itis not necessary that the 
decrees and orders passed in proceedings under the Act should satisfy the definition 
of ‘decree ° ın the Civil Procedure Code, that the right of appeal under the Act 
is not circumscribed by any limitation that such right should also exist under any 
other law of procedure for the time being in force, that it cannot be said there could 
be no right of appeal against an interlocutory order, and that an order made under 
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sections 9, 12, 24 to 27 of the Act are all appealable under section 28. Swaminathan v. 
Angayarkannt Ammal! decides that the effect of sections 4 (1) and 5 (b) of the Hindu 
Minority and Guardianship Act, 1956 is not to override the first part of section 3 
of the Indian Majority Act, 1875 ; that the overriding effect will come 1n only 1n 
cases of inconsistence between the provisions ofthe former Act andany other law in 
force before the Act ; and that there being no inconsistence between section 4 (1) 
of the Act and the first part of section 3 of the Majority Act by reason of the express 
provision ın section 2 of the former Act the provision 1n the Majority Act continues 
to govern a Hindu minor for whom a Court guardian has been appointed. Karuppa 
Goundar v Palaniammal? lays down that by reason of the special provision in Explana- 
ton I to section 6 of the Hindu Succession Act, 1956 the quantum of the share of a 
female heir even if factually no partition has taken place is that which she would 
get if there had in fact been a partition immediately before the coparcener’s death, 
and no curtailment thereof 1s permissible on foot of the existence of the joint family 
or of the valid exercise of the power of the deceased to make a gift of joint family 
property in favour of his daughter. In Arunachalathammal v Ramachandian Pillar®, 
it ıs held that the Hindu Succession Act is a Code laying down a comprehensive 
rule of succession based on the principles of justice, natural love and affection ; 
that section 6 1s an exception to the rule of succession prescribed in section 8, to 
which exception also there is a proviso enabling succession to the undivided interest 
of a person in joint family property in favour of his wife, daughter, etc , that being 
an exception section 6 should be strictly construed and 1t cannot apply to the separate 
pioperty of a Hindu acquired on partition from his coparceners , that ıt would be 
incongruous to regard such property as constituting an interest in joint family pro- 
peity the joint family itself being extinguished unless ıt be that the coparcener 
obtaining the property has sons of his own with whom there would be another 
joint family , that judged in the light of the context and the limited extent to which 
the rule of survivorship is prescribed by the statute it should be taken that section 
8 1s intended to cover all kinds of separate property possessed by a Hindu ; that 
the word ‘ entry ? ın sections g and 11 refers to all that goes under the Roman numeral 
and not confined to what 1s denoted by the Arabic numeral , and the groups of 
heirs specified in the various entries in class II will simultaneously succeed excluding 
only those in the succeeding entry or entries ; that the scheme of distribution is 
twofold, namely, (2) nearness of relationship and presumed natural affection as 
governing priority and (b) avoidance of distinction between persons standing in 
the same degree of relationship merely on eccount of sex or any principle of superi- 
ority of one born through a male to one born through a female , that taking group 
IV a brother's son will not supersede a sister’s son , that inheritance to a female 
will be governed by sections 15 and 16, and ın the case of a childless female who 
died leaving property obtained from her father succession will be by the same rule 
as if the property was the father’s ; that though the statute creates that fiction for 
ascertaining her heirs the fiction cannot make the property her father’s and no 
question of coparcenery can at all arise so as toletin section 6 Subbalakshm: Ammal v 

Ramolakshmiammal* states that the word ‘possession’ in section 14 includes a 
right to possession, and on the death of a Hindu widow having rights under the 
Hindu Women’s Rights to Property Act, 1937 after the Hindu Succession Act came 
into force her own heirs will take the property though the widow had not worked 
out her rights by securing a partition by metes and bounds. 


Land Tenwes—Madras Estates Land Act—Madras Estates (Abolition) Act, eic —In 
State of Andina Pradesh v. Balaram: Reddy?, the Supreme Court makes it clear that 
sub-soil rights vest in the Government unless there 1s anything in the grant to the 
contrary either expressly or by implication ; that where the original grant to the 
shrotriemdar was not available and what was stated 1n the Inam Fair Register in 
1861 was that the grant was for the personal advantage of the holder 1t cannot be 
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held that sub-soil rights were included ; nor will the inclusion of poramboke in 
the grant establish conferment of sub-soilrights In M Kameswaramma v. S Subba 
Rao}, the Supreme Court points out that the gist of section 17 of the Madras Pro- 
prietary Estates Village Services Act, 1894 was that the lands granted for the 
remuneration of a karnam were to be resumed by the State if granted by the State 
and by the proprietor if granted by the proprietor. Nambikkat Mart Ammal v. 
Rathna Padayach? declares that itis well-known that the Inam Commission was 
primarily constituted in the interests of the revenue of the State, and it was not so 
much concerned with the question whether the particular grant comprised the 
whole or part of the village as to ascertain whether the whole village was granted 
albeit by several independent grants or whether any portion was excluded from 
the grant so as to be available for assessment of revenue ; that to fall within the 
scope of section 3 (2) (d) of the Estates Land Act the grant should be a single one 
of the entire or named village coming within Explanation I thereof although the 
number of grantees may be several ; but the provisions of the section will not be 
attracted where the grant was in substance a clubbing together of several grants 
of portions of the village although cumulatively they would constitute an entire 
or named village. In G. Tatayya v Vaya Venkatarama*, the Supreme Court holds 
that the crucial test to find out whether the subject-matter of a grant falls within 
section 3 (2) (d) 1s whether at the time of the grant the subject-matter was a whole 
village or only part of a village, and if at the time of the grant it was only part of a 
village then the Amending Act of 1945 will make no difference and such a part 
will not be an ‘estate’. State of Madras v. Gurunathan Chetttar* decides that neithei 
the fact of the grant having been made by a conqueror to his military chieftain nor 
recognition of the title of the grantee to the lands by the British Government can 
prove that the 1nam comprised both the warams, but the statement in the Inam 
Register that the Inamdar had represented to the Inam Commissioner that there 
were no houses or ryots in the village and he had to import labour and give lands 
to ryots at low rents for cultivation would have high probative value showing beyond 
doubt that at the inception of the tenancy and consequently at the time of the 
grant there could have been no ryots on the land and that the grant must have com- 
prised the entire village and the lands would not be an inam estate — Varadappan 
v. State of Madras® lays down that kanı manyam or grama manyam, which is a 
feature of mirasi tenure, is a tax-free grant to the mirasdars to be enjoyed by each 
of them in exact proportion to their respective interest in the other lands in the 
village ; that whether ekabhogam or palabhogam the mirasdar or mirasdars would 
be the person or persons entitled to occupancy rights ; that it is not correct to say 
that a landlord who asserts that he had kudivaram rights in the village at the time 
when the grant of melvaram was made to him should prove the fact beyond the 
possibility of its being otherwise since the question of onus is of little importance 
when the entire evidence is before the Court ; and that where the Court is unable 
to find one way or the other on the evidence, the presumption under section 8 of 
Act XXX of 1956 will come to the aid of the tenants. Marimuthu Pillai v. Director 
of Settlement® makes it clear that where the ryotwari demand pertaining to lands 
for which ryotwari patta has been issued to a person not as a landholder but as a 
ryot under section 11 of the Madras Estates (Abolition and Conversion into Ryotwari) 
Act, 1948, such demand would be a component to be taken into account in the 
determination of the basic annual sum under section 31 (1). Vyravan Chettiar Chatram 
v. Board of Revenue’ holds that section 35-A does not for the purpose of section 38 
warrant exclusion from the computation of the basic annual sum the demand for 
the lands for which ryotwari patta was granted only to the minor inamdar , that 
the landholder referred to in sections 30 and 35-A is one who is himself entitled to 
a ryotwari patta for the land ; that only in such cases the demand for revenue from 
those lands is liable to be excluded from the computation of the basic annual sum ; 





1. (1963) 2 ML] (SC) 49. 5. (1968) 1 MLJ 405 
2 (1963)1MLJ 337. 6. (1963) 2 M.L.] 224 
3. (1963)2 ML] (SC.) 86 7. (1963) 1 M.L J. 20. 
4. (1963)2 M.L J. 535. 


i l . MARCH OF LAW. © I8 


and that it is only when the same landholder comes to have both interests first as 
kudivaramdar and then as melvaramdar the revenue demand in respect of such 
lands on which patta has been granted to him 1s liable to be excluded. E. M. M. 
Gani Sahib v. Estates Abolition Tribunal! expresses the view that section 41 (2) makes a 
distinction between a claim fo and a claim enforceable against the compensation 
finally determined in respect of each estate under section 39 and deposited by the 
Government with the Tribunal under section 41 (1) ; that the provision in section 
42 (2) that a claim against the compensation not made to the Tribunal within 
six months of the deposit shall cease to be enforceable does not apply to a clam 
made by the landholder himself, inasmuch as it would be inappropriate to say that 
the landholder in claiming the compensation. payable to him makes a claim against 
the compensation , and that it 1s only when a claim in the nature of a maintenance 
or a debt due to a third party from the landholder is made it can be described as a 
claim against the compensation. State of Madras v Sheriff Mohammed? points out 
that under section 42 the power to condone delay in making the claim is hmited, 
thatthe section only bars the remedy against the compensation amount, and that 
refusal to pay out of the compensation amount will not preclude proceeding against 
the debtor under the appropriate provision of general law. Ramanatha Sethupathy 
v. S. R. Sethupathy? makes 1t clear that section 47 (3) enjoins the Tribunal to divide 
the pannai lands between the shareholders and that under section 52 the Tribunal 
has the right and power to divide a view consistent with the provision in section 
47 (2) empowering the Tribunal to divide and deliver to the extent of 1/5th of the 
properties to the maintenance holders, thereby necessarily implying that the rule 
cannot be different in regard to the residue remaining after a division of the pro- 
perties among the maintenance holders. Shanmugha Raja v. State of Madras* takes 
the view that it is apparent from section 55 that the provisions of the Madras Rent 
Reduction Act, 1947 have been incorporated therein, that consequently for the 
purpose of ascertaining and collecting arrears of rent the Government can employ 
the machinery of that Act though the Act itself had been repealed, and that the 
proviso to section 55 clearly indicates that proceedings could be so taken even after 
the estate had been abolished and taken over by the Government. 


Madras Cultwating Tenants Protection Act, 1955—Madias Payment of Fair Rents 
Act, 1956.—In Naina v. Rajappa?, ıt ıs held that neither under the Madras Cultivat- 
ing Tenants Protection Act nor under the rules framed thereunder is a Revenue 
Court granted the power of review, but being a quasi-judicial tribunal short of 
revising 1ts own orders it must be deemed to have inherent powers to correct 
inadvertent mustakes either in the pleadings or in the order provided they do not 
amount to any amendment or review of its decision. — Kathaperumal v. Muthiah’ 
points out that where a person takes land on lease from the owner and sub-leases a 
part thereof to another the sub-lessee can have the protection of the Madras 
Cultivating Tenants Protection Act, 1955 if he satisfies the definition of ‘ cultivating 
tenant’ in section 2 (e), that since there 1s neither privity of estate nor privity of 
conjract between the head-lessor and the sub-lessee the latter cannot have any 
rights against the former , that the head-lessor’s rights will not be affected by the 
sub-lease and the sub-tenant’s rights will stand or fall with the right of the chief 
tenant , that so long as the main lease is subsisting the sub-tenant will have all the 
rights secured to him under the contract between him and his own lessor as well 
as those rights which the statute gives him as against his lessor ; that where the title 
of the main lessee terminates on the expiry of the term the sub-lessee’s right to 
remain in possession automatically comes to an end notwithstanding the fact that 
his right to possession was given under the statute as a sub-tenant cannot have any 
higher right than what his lessor had.  Kathayya Padayacht v. Ponnan Kaladi? holds 
that ıt would be a misnomer to call a cultivating tenant whose rights are mere 
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creatures of the statute a lessee in occupation of a demised land ; that a statutory 
tenant has no estate or property as a tenant but has got only a personal right con- 
ferred by the statute ; and a sub-lessee from the cultivating tenant 1s not entitled 
to claim fixation of fair rent either against his landlord under the Act of 1956 
(because that landlord is nota ‘landowner’ under the Act) or against the head-lessor 
(owner) by reason of non-existence of privity of contract between the sub-lessee 
and the head-lessor. Palam Goundan v. Palant Goundan lays down that the fixation 
of fair rent by the Rent Court under the Madras Payment of Fair Rents Act, 1956 
would take effect from the date of the application in which the order was passed 
and the Rent Court has no jurisdiction to fix rent which would have retrospective 
effect | Govindaswami v. Mahalakshmi Ammal? points out that the lessee under a lease 
of the usufruct of cocoanut trees is not a cultivating tenant within the meaning of 
section 2 (a). Perumal Muthriar v. Ramachandra Iyer? holds that when a tenant sub- 
lets the land he cannot be said to be personally cultivating the land sub-leased ; 
that even if a cultivating tenant grants a sub-lease of a part of what has been 
demised to him he would be liable for eviction under section 3 (2) (b) read with sec- 
tion 4 ; and that where a tenant had sublet one of three items demised to him under 
a single lease the Revenue Court will have no authority to split up the lease and direct 
possession. only in regard to that part of the land which the cultivating tenant had 
ceased to cultivate and recognise his right in regard to the other parts of the land 

Kandan Moopan v Arumugha Mudaliar* decides that in case of default by reason of 
non-comphance with a direction to deposit the arrears of rent within the time fixed 
by the Revenue Court, thelatter has no power to extend the time; that under section 
3 (4) (b), in such an event, the Revenue Court should pass an order for eviction ; 
but where the tenant applies before the expiry of the time fixed for extension 
of such time the extension could be granted since a power to fix time necessarily 
implied power to extend the time provided the time already granted had not 
expired and an application for extension had been made before then Pitch; Ammal 
v. Sankara Muthiah Pillat expresses the view that the term ‘ cultivating tenant’ 

in section 4-A (3) has a restricted meaning, namely, tenants entitled to the benefits 
of the Madras Cultivating Tenants (Fixation of Fair Rent) Act, 1956, that the 
right of the landlord to resume cultivation is to be gathered by reading section 4-A 
(1) and section 4-A (4) , that so read it is clear that the right is qualified by the 
right of the cultivating tenant to remain in possession of the entire holding so long 
as he is willing to pay the rent at the contract rate under the common law without 
availing himself of the advantages of the Fair Rent Act, 1956 for half the property , 
and that there is nothing 1n section 4-A (4) to show that the Legislature intended 
to enact a separate right of resumption of cultivation apart from section 4-A (1) 
or to enact a right that 1s not qualified by the right given to the cultivating tenant 
under section 4-A (3) to remain undisturbed 1n possession of the holding so long as 
he pays the contractual rent. à 


Madras Agriculturists Relief Act, 1938.—In Rajammal v. Viswanatha Ayyar®, it 
is made clear that the class of debts covered by section 4 of the Madras Act LV 
of 1938 will not attract any of the provisions of the Act such as scaling own of debts 
under sections 8 and 9, or redemption of mortgage under section 9-A, etc.; that the 
object of section 4 (A) is to protect women of slender means from the consequences 
of the drastic provisions of the Act , and that the expression ‘ any debt or debts 
due to a woman on 1st October, 1937’ in section 4 (A) will include not only debts 
payable on that date but also debts which became payable subsequently. Rama- 
chandra Mudahar v. Dhandayudha Tondamar® holds that section g-A cannot be read 
as part of section 9 ; that 1t provides practically a complete code, as it were, for a 
statutory discharge either ın full or in part of the mortgage debt where possession 
of the property has been transferred to the mortgagee ; that section 9-A is intended 
to deal with such mortgages whatever the origin of the mortgage might be; and 
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that except in cases provided for in section 4, section g-A will have operation in 
regard to all kinds of mortgages whereby possession 1s delivered to the mortgagee 
whether consideration for the mortgage had its origin in unpaid purchase money 
or otherwise. Murugesan Pillar v. Jokkı Venkatachalapath: Iyer!, lays down that the 
provisions of section 9-À cannot be invoked by a mortgagor ın a suit for sale Muthu- 
swam Odayar v. Savarunuthu Odayar?, decides that section g-A can be invoked only 
at the time of redemption of the mortgage, that sub-section (9) provides for the 
manner of scaling down of the debt 1n cases where the mortgagee instead of enjoy- 
ing thg property usufructuarily mortgaged to him leases 1t back to the mortgagor , 
that for calculating the amount due to the mortgagee at the time of redemption 
sub-section (9) (a) (1) enacts the fiction that the rent due 1s to be deemed as interest, 
the term ‘ due’ signifying that the rent is still unpaid ; that the sub-section cannot 
mean that rent already paid voluntanly by the mortgagor shall also be deemed 
to be interest , that the purpose of the fiction 1s to fix the amount for redemption 
and not to scale down the debt , that though section 13 provides a ceiling rate of 
interest regarding debts payable by agriculturists with respect to contracts of loans 
entered into after the Act came into force, the contract to pay a higher rate of 1nte- 
rest 1s not per se illegal : and that payment of interest in accordance with such con- 
tract is not unlawful so as to entitle a debtor to reopen and adjust the excess amount 
towards the principal. Ramachandra Mudahar v Dhandayudha Thondamar® points 
out that section 10 does not have the effect of removing completely certain categories 
of debts from the operation of section 9-A , that a debt which had its origin ın 
unpaid purchase money would not be excluded altogether from the operation of 
the Act , that where a debtor who ıs an agriculturist clams the benefit of section 
9-A section 10 does not exempt the class of debts specified therein and the reference 
to section 9 1n section 10 (2) cannot mean a reference to section g-À as well. Rajam- 
malv Rangaswami Reddar*, states that in cases governed by section 13 as distinguished 
from cases governed by sections 8 and 9 where amounts paid prior to the institution 
of the suit had been appropriated towards interest according to the contract, such 
appropriation cannot be reopened ; that notwithstanding the difference in language 
between sections 8 and g on the one hand and section 13 on the other any excess 
payment over and above the interest calculated at the rate permitted by the statute 
will be available to the agricultural debtor for being applied in reduction of the 
principal, and the fact that an appropriation 1s made in the plaint cannot take away 
the rights of the agriculturist debtor. Ramachandra Mudaliar v. Dhandayudha Thonda- 
mar?, expresses the view that under section 19-A (4) where an applicant 1s found 
to be an agriculturist the Court should pass an order declaring the amount due ; 
that 1t does not depend on the fact whether 1n regard to a particular debt the debtor 
was entitled to have 1t scaled down or not ; that the Court can dismiss an appli- 
cation only 1f the applicant 1s not an agriculturist , that even if ıt be held that the 
scaling down provisions would not apply to the debt in question, the applicant, 
if an agriculturist, 1s entitled to obtain the declaration under section 19-A , and 
that a mere dismissal of the application filed under the section by the mortgagor 
or the mortgagee as the case may be cannot preclude the mortgagor from filing a 
suit for redemption or the mortgagee from enforcing his mortgage 


Income-tax Act.—ln Rukumam & Co.v CI.T , Madras®, 1t 1s held that in every 
case where the question 1s whether a transaction 1s an adventure in the nature of 
trade [within the scope of section 2 (4) of the Income-tax Act, 1922] 1t 1s inevitable 
that all the surrounding circumstances have to be taken into account , that merely 
because a purchase or sale 1s involved 1t does not become a business venture , and 
that where the intention of the assessee, a piofessional money-lender, 1n investing 
money ın the purchase of a money-decree 1n dischaige of a debt owing to the assessee 
by the decree-holder was to put the decree into execution and reahse the amount 
as part of its normal operations for earning a profit in its business, the transaction i$ 
te cnt A — —————————— 
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an adventure in the nature of trade, and the profit so earned is taxable. Veerappan 
v. G.I T , Madras! holds that in considering whether an amount received by an 
assessee as dividend from a foreign company 1s taxable the test 1s not the character 
of the income ın the hands of the company as capital profits but 1ts character in 
the hands of the shareholder recipient thereof, and that in regard to a company 
incorporated in a foreign country Courts of another country wil subject to the 
implication of 1ts own laws recognise the factum of such incorporation and the 
conditions imposed by the foreign law on that body C.J T., Madras v Srimvasan?, 
decides that where the assessees who were the directors and shareholders of a pri- 
vate limited company were employed therein ın various capacities on payment of 
salaries and allowances, and each one had a current account with the company 
into which moneys were put 1n and drawn out from time to time to meet their 
personal income-taxes, life insurance premia and other personal disbursements, 
the payments made by the company to the assessees must be regarded as payments 
of ‘ deemed dividends’ within the meaning of section 2 (6-A) (e), that the 
expression ‘accumulated profits’ 1s not defined 1n the Act, but unless profit 1s capita- 
lised 1n some form or other the mere transfer of profits to the reserve account will 
not take away from them the character of accumulated profits RM. M. SM. 
Somasundaram Firm v C I T , Madras?, points out that whether a receipt ıs of a capi- 
tal or of a revenue nature wil! depend upon the source of that receipt and the circum- 
stances under which it was received ; that the mere circumstance that the com- 
putation of the quantum of award of compensation to the assessee for damages 
suffered during the World War, by the War Damages Commission, Malaya, was 
based upon the quantum of loss or expenditure cannot make the grant a receipt 
of revenue nature, and the receipt—an outright award—was of a capital nature. 
C 1.1 , Madras v. Govindarqjulu Ghetty* expresses the view that payment of interest 
on compensation regarding property of the assessee firm requisitioned by the 
Collector originally and later notified for acquisition under the Requisitioned Land 
(Continuance of Powers) Act, 1947, on the footing that the'State Government was a 
debtor for payment of true compensation and that the assessee would be entitled 
in law and equity to interest thereon will render such amount assessable as income. 
In Estate of Md Rowther v G I.T., Madras®, itis held that the criterion to decide 
whether co-owners, co-heirs etc , constitute an ‘association’ 1n respect of the income 
of the joint or common asset 1s the unity of 1ncome-making purpose rather than 
the unity of title ın the 1ncome-yielding asset ; that the onus 1s on the assessee who 
claims to be a non-resident to prove that the entire control and management of 
the affairs of the association were wholly outside the taxable territories, which, 
in 1ts turn, would depend upon the nature of the business and the degree of activity 
and the facts and circumstances of each case. Mathew Abraham v. G.I.T., Madras? 
lays down that the allowance and commission received by the managing partner 
of a firm carrying on tea plantation with others in partnership would be ‘in the 
nature of ‘salary’ and would not be exempt from tax as ' agricultural income ' 
under section 4 (3), and the mere fact that the ultimate source was agricultwral 
property would not make ıt agricultural income since the amount was received 
not as a part of the profit from agricultural property but as remuneration for work 
done as managing partner. RM. AR A. R RM AR Ramanathan Chethar v. C.I.T., 
Madras’ decides that unless a receipt 1s both casual and non-recurring the exemption 
claxmed under section 4 (3) will not be attracted , that whatever depends on chance 
or accident 1s ‘ casual ? and what 1s within the area of expectancy and can be fore- 
seen cannot be described as ‘ casual’; and that a sum paid as interest on an amount 
wrongly collected as estate duty in Ceylon by misapplication of the law 1s an income 
receipt simpliciter In Rajagopalachariar v. G I T , Madras®, 1t is pointed out that 
the essential test to be applied to determine the true nature of a receipt by way of 
"payments by periodicals for literary contributions by a free lance writer 15 whether 
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it is in the nature of a personal gift or in the nature of remuneration, that where a 
payment constitutes income it cannot be deprived of its character by being called a 
gift ; that a vocation is a way of living or sphere of activity for which one has special 
fitness ; and 1t 1s not necessary that such an activity should be for earning a liveli- 
hood or that there should be motive to make profit. J. M Abdul Azeez v C I T., 
Madras! makes 1t clear that under section 4-A (a) (i1) the individual must have 
maintained or had maintained for him a residence in the taxable territories for 
182 days or more and must have resided in the territories at any time in the year of 
account however short the duration of residence might have been ; that * dwelling 
place’ is not a physical structure, a brick and mortar construction but the organi- 
sation of a household or home ready in hand ; that the word ‘ maintain’ connotes a 
system or course of conduct by which either the assessee keeps up a ‘dwelling 
place ’ at his expense or has a ‘ dwelling place! kept up by others ; and that neither 
de jure title nor de facto possession by itself would constitute a setting apart and keep- 
ing ready a ‘ dwelling place’ to be used as a residence or home Chinna Narayana 
Chettiar v. C I.T , Madras? states that the stock-in-trade of a money-lending business 
is cash ; that while 1t may be that properties acquired in lieu of outstandings may 
partake of the nature of stock-in-trade the position as regards properties put 1n as 
capital may well stand on a different footing ; and that even if the concerned pro- 
perties were the stock-in-trade of an earlier money-lending business no such character 
can be attributed to them after its dissolution, more particularly when the assessee 
to whom they were allotted on dissolütion did not carry on any money-lending 
business Kumbakonam Electric Supply Corporation v. C I'T., Madras? decides that 
wealth-tax paid on business 1s not a deductible allowance either under section 10 (1) 
or 10 (2) (xv) O RM. O0 M. SP Firm v. GIT , Madras*, holds that interest on 
unpaid estate duty cannot be brought within the scope of section 10 (2) (iii) as interest 
on borrowed capital or under section 10 (2) (xv) as expenditure incurred wholly 
and exclusively 1n the carrying on of the business of money-lending since no money 
was borrowed as capital, least of all for the business and the payment of death 
duty as well as interest was not necessitated by or connected with the carrying on of 
the business. P. V Mohamed Ghouse v C I T., Madras? lays down that where the 
assessee, a bus operator, borrowed an amount utilising it partly in his business and 
partly in acquiring shares in a limited company in the same line of business, the 
purchase of shares is rather in the nature of investment than a trading activity ; 
and the claim based on section 10 (2) (iii) to deduct the interest paid on the amount 
borrowed cannot be sustained. Hajee Abdul Kareem & Son v C I T., Madras®, expres- 
ses the view that where the donor purported to give certain amounts representing 
the assets of the firm, and the amounts were credited to the donees in the firm’s 
business, thereby, in effect creating, to all intents and purposes, a right in the donees 
to a share of the assets of the firm, the gift 1s valid ; and the amount credited as 
interest thereon is deductible as interest on capital borrowed under section 10 (2) (iit). 
M]s. Raju and Mannar v. C I.T., Madras?, makes 1t clear that where the assessee 
carrying on lorry transport business fitted some of the lorries with new diesel engines 
replacing the old petrol engines and claimed development rebate and extra deprecia- 
tion, the fitting of the diesel engines should be held to amount to installation of 
plant or machinery within the meaning of section 10 (2) (vi) and section 10 (2) | 
(vi-a) and the engines continue to be machinery though made an integral part of the 
buses into which they are fitted, and the assessee is entitled to development rebate and 
extra depreciation on the diesel engines. Veerappa Transports v C.I.T., Madras’, 
points out that the claim for deduction by way of depreciation allowance is one 
primarily attached to building, machinery or plant though the relief can be claimed 
only by the assessee who carnes on the business during the accounting period ; 
that on the scheme of depreciation allowance enacted under section 10 (2) (v1) 
and section 10 (2) (vi-a) an assessee who succeeds to a business cannot be deemed to 
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have started the business afresh but should be deemed to continue an existing bus- 
ness; atthe same time it cannot be held that the assessee who takes over a 
business as a going concern, would not be eligible for the additional depre- 
ciation allowance to which the building, plant or machinery becomes eligible 
in the hands of his predecessor Fomra Bros. v CI.1, Madras, holds 
that nothing prevents a person from carrying on as a busimess the hiring 
out of vehicles ; that merely for the reason that section 12 (3) also envisages 
hiring out machinery and plant as a source of income it does not follow 
that every case of hiring of machinery and plant should be taken for assessment 
under section 12 ; and that the assessee is entitled to development rebate under 
section 10 (2) (vi-b) since the entire replacement of the vehicles would amount 
to installation of new plant and machinery. Natesa Iyer v. C I.T., Madras?, lays 
down that payment of salary as such would not be a permissible deduction unless it 
was 1ncurred wholly and exclusively for the purpose of the business and to earn 
income therefrom and was not motivated by non-commercial considerations lıke 
piety, benefaction, love or affection, and where it is clear that the assessee had paid 
his son the amounts claimed by way of deduction only out of family feeling and not 
for his ability or capacity 1n earning the income of the business, the requirements of 
section 10 (2) (xv) cannot be held to be satisfied Basantlal Gupta v. C I T , Madras’, 
decides that an allowance under section 10 (2) (xv) would in a proper case be per- 
mussible even after the share income has been determined by the application of 
section 23 (5). Sree Meenakshi Mills v C.I. T , Madras*, points out that where the 
assessee, a dealer in yarn, had' violated the Cotton Cloth and Yarn (Control) Order, 
1945 and incurred expenses over legal proceedings resulting from it, it cannot be 
said that the money had been expended for earning the income or that the true 
profits cannot be ascertamed without taking into account the legal expenses ; nor 
can the expenses be claimed as a proper commercial loss in the computation of 
the profits even apart from the provisions of section 10 (2) (xv). Commissioner of 
Income-tax v. Indian Overseas Bank Lid 5, takes the view that foreign profits tax paid 
by an assessee is not an expenditure laid out wholly and exclusively for the purpose 
of earning the profits under section 10 (2) (xv) and cannot be allowed as a deduction 
in computing the profits for the purpose of the Indian Income-tax Act, and the 
prohibition contained 1n section 10 (4) 1s not limited to taxes levied in India In 
Pingle Industrus v C I T Hyderabad*, the Supreme Court lays down that lease money 
paid for acquiring the right to extract stones from a quarry under a long term lease 
by way of a right to a source of raw materials of an enduring nature the possession 
of which was a necessary condition for the carrying on of the business of the assessee 
company, 1n spite of the payment being periodic 1n fact, i» capital and not revenue 
expenditure — Aggeswar:i Mills v CIT, Madras’, holds that solely for the reason 
that a weaving mill and a spinning mill set up by the assessee relate to the same part 
of what may be called the textile business 1t will not follow that the spmning mill 
cannot be a separate industrial undertaking distinct from the weaving mill so as to 
attract the benefit of secticn 15-C , nor can it be said that the industrial under- 
taking represented by the spinning mill set up later constituted. a reconstruction of 
the pre-existing business, namely, that represented by the weaving mill within the 
meaning of section 10-G(2) M C T Bank Lid v. C I.T., Madras®, expresses the view 
that ‘the rate applicable’ to the income of a company in’ the context of section 
16 (2) 1s not the abstract statutory rate contained in the Finance Act but the con- 
crete rate at which the company pays tax on its assessed income after all allowance 
of rebates, exemptions and reliefs provided for 1n the statutes, the Income-tax Act 
and the Finance Act In C I.T , Madras v. Marunuthu Nadar®, the Supreme Court 
points out that the general intention of section 16 (3) is to give relief in cases where 
the income of the minor child or wife 1s included 1n the total income of the assessee 
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who has to pay income-tax on the consolidated amount, and that a father 1s entitled 
to earned income relief on the share income of his minor sons included in the com- 
putation of his total income under the provisions of section 16 (3) (a) (u) In 
C I T, Madrasv Kothari1, the Supreme Court makes ıt clear that section 16 (3) 
(a) (1) takes into account transference of assets made directly as well as indirectly ; 
that indirect transfers may be made in different ways as by substituting the assets 
of another person who has benefitted to the same or nearly the same extent from 
assets transferred , that a cham of transfers 1f not comprehended by the word 
‘indirectly ’ would easily defeat the object of the law ; that if two transfers are 
inter-connected and are parts of the same transaction 1n such a way that ıt can 
be said that the circuitous method 1s a device to evade the implications of section 
16 (3) (a) (111) the case will fall within the section, and 1t 1s not necessary that there 
should be consideration in the technical sense between the two transactions. 
Mohamed Ibrahim v C. I T , Madras?, decides that section 17 (1) authorising levy of 
tax on the income of non-residents at the maximum rate is not a violation of the 
principle of equality before the law, and thatit ıs open to the Legislature to vary 
the incidence of tax so far as the two classes, residents and non-residents, are con- 
cerned. In J T O, Madura v Vilyasagar®, the Supreme Court lays down that 
the Fifth Proviso to sub-section (6) of section 18-A and rule 48 of the Income-tax 
Rules were intended to relieve against the rigour of the principle originally enacted 
in sub-section (6) , that the jurisdiction under the proviso may be exercised 1n all 
cases pending on Ist April, 1952 or commenced after that date where, though the 
assessment was completed by the Income-tax Officer before that date, such assess- 
ments were modified in view of the orders passed by the Appellate Tribunal on 
12th April, 1953 if the circumstances of the case warrant such exercise. In Ghockalin- 
gam v C I T , Madras*, the Supreme Court points out that the intention of section 
18-A (8) 1s to charge interest calculated as provided in sub-section (6) whenever 
the taxpayer 1s 1n default in making advance payment of tax under sub-section 
(6) or (3) , that sub-section (6) must be read mutatis mutandis so as to advance the 
intention underlying sub-section (8) , that the Fifth Proviso to sub-section (6) per- 
mıttıng the Income-tax Officer to reduce or waive interest ın certain circumstances 
and in certain cases cuts across the section , that the Income-tax Officer is 1n the 
matter controlled by the rules prescribing the circumstances under which and the 
cases in which he can take such action ; that the discretion contemplated under 
the Fifth Proviso read with rule 48 is open not only in cases arising under sub-sections 
(2) and (3) of section 18-A but also in cases arising under sub-section (8), and there 
is nothing to show that in applying sub-section (6) any of the Prowsos are to be 
left out. Kandaswam v. C I.T., Madras?, states that where the real basis of the assess- ^ 
ment was the voluntary return made by the assessee under section 22 the assess- 
ment cannot be held to be invalid by reason of the misquoting of the provision of 
Jaw under which ıt was done In C I T, Bombay v Bipin Chandia?, the Supreme 
Court decides that ‘ smallness of profit’ in section 23-A (as 1t stood ın 1947) has to 
bę adjudged in the light of commercial principles and not in the light of total receipts, 
actual or fictional, and that when an amount 1s not commercial profit 1t 1s not hable 
to be taken 1gto account in assessing whether in view of smallness of profits a 
larger dividend would be unreasonable Murlimal Santram & Co v CIT, Madras’, 
holds that section 23-A 1s mandatory and not unconstitutional , and the words 
‘having regard to? 1n that section limits the Income-tax Officer’s power to bear 
1n mind only the losses of the earlier year or the smallness of the profit made 1n the 
previous year and do not permit the Income-tax Officer taking into accourit other 
associated circumstances. C J. T, Madras v Mumrathnam Naidu®, expresses the 
view that what 1s contemplated 1n section 24 (2) 1s that any line of business activity 
which forms a distinct branch of the business of the assessee resulting 1n loss should 
be carried on 1n the following year, and it 1s only against profits derived from that 
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distinct, line of business that the earlier loss could be set-off, and where the business 
in which the loss was incurred in one assessment year was not carried on in the 
following assessment year the loss cannot be carried forward and set-off under 
section 24 (2) Ramanathan v CIT, Madras!, lays down that the habihty of a 
legal representative under section 24-B to pay the tax which might have been assessed 
but not paid by the deceased or which might be assessed after his death is absolute, 
but limited to the extent to which theestate of the deceased 1s capable of meeting 
the charge, and a proceeding against one of several legal representatives alone on 
the ground that he represented the estate of the deceased 1s not rendered defective 
or bad by a mere omission to 1mplead the others as well O RM M.SP.SV Turm v. 
C I T, Madras?, decides that property 1ncome under whatever circumstance 
derived ıs not comprised in the category of business income, that it ıs a separate 
head of charge and cannot be considered for purposes of relief under section 25 (3). 
Doraiswamy Chettiar & Sons v. C.I. T , Madras?, states that cases arising under section 
25-A stand apart from claims for registration under section 26-A and it is not neces- 
sary that all the conditions imposed by section 25-A for a valid partition should 
also be complied with in a case where it 1s claimed that an erstwhile joint family 
business had emerged into a partnership as a result of agreement between the 
parties. Raju Chattar v. C.I. T , Madras*, expresses the view that the words * cons- 
tituted under an instrument of partnership? in section 26-A would include not 
only firms created by an instrument of partnership but also those originally created 
by word of mouth and subsequently clothed in legal form by reducing the terms 
and conditions to writing Sambaswan v. C.I. T , Madras*, holds that any order of 
re-assessment which marks the termination of proceedings under section 27 can 
quite legitimately be called a re-assessment under that section, and that if the assessee 
invoking that section invites the Income-tax Officer to pass an order thereunder 
and the Officer purports to do so the requirements of the Second Proviso to section 
34. (3) are fully satisfied and the four years’ limitation specified therein cannot be 
applied Nataraja Goundar v. C.I T., Cowmbatore®, points out that the expression. 
* any person has concealed the particulars of his income’ ın section 28 (1) (c) clearly 
indicates that it is the person whose income is in question that becomes subject to 
the penal provision, and where a preceding karta had laid himself open to the 
penal provisions of the section the Income-tax Authorities would be justified in 
imposing a penalty on the family represented by the succeeding karta in respect 
of the return made by his predecessor. In C.I. T, Madras v. Angid: Chettiar”, the 
Supreme Court lays down that the penalty provision in section 28 would in the 
event of the default contemplated by clauses (a), (b), or (c) be applicable in the 
course of the assessment of a registered firm, and if a registred firm is exposed to 
such liability, by virtue of section 44, notwithstanding the dissolution of the firm the 
assessment proceediggs areliable to be continued against the registered firm as 
if it had not been dissolved C.I. T, Coimbatore v. Estate of S. N. V. Chettiar8, takes 
the view that in a proceeding under section 34 the Income-tax Officer acquires 
jurisdiction in a particular manner and it is not open to the authority in the exercige 
of powers under section 31 to make a direction which has the effect of conferring 
jurisdiction in a case where jurisdíction has not been properly acquired by the 
Income-tax Officer. Kandaswamy v. C.I. T , Madras?, points out that section 34. 
can be invoked only 1f at the end of the assessment year no return has been made 
by the assessee and the authorities wish to proceed under section 22 (2). Mohamed 
Tbrahım v G.I. T , Madras!?, holds that the question whether a person 1s a resident or 
non-resident is a material fact necessary for making an assessment upon him, and 
the assessee's failure to disclose such fact 1n his original return makes the case fall 
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within section. 34. (1) (a) ; that the fact that there have been earlier proceedings 
under section 34 against the assessee 1n connection with the same assessment years 
does not operate as a bar to fresh proceedings under the section ; that within the 
time limit specified in the section there is no restriction as to the number of pro- 
ceedings that may be taken to re-open the assessment by way of assessment or re- 
assessment, computation or re-computation , and that the word ‘ assessment’ is 
comprehensive enough to include re-assessment and a re-assessment also can be 
re-opened. In Chockalingam v. C.I. T., Madras!, the Supreme Court makes it clear 
that aetion under section 35 may be taken without notice if 1t is ın favour of the 
assessee ; but if ıt has the effect of enhancing an assessment, the 'Income-tax Officer 
acting under that section must in accordance with the Proviso send a notice to 
the assessee and give him reasonable opportunity of being heard. In I. T.O., Fifth 
Circle v. Habibullah®, the Supreme Court lays down that the power of rectification 
under section 35 (1) may be exercised only if there 1s a mistake apparent from the 
record of the assessment and the power is exercised within four years from the date 
of the assessment sought to be rectified, that the nustake to be rectified need not bein 
the order itself, that for the purpose of assessment,an individual andafirmare district 
entities ; that even if an individual ina partner of a firm a mistake discovered 
because of something contained 1n the assessment of the firm is not a mistake apparent 
from the record of assessment of the individual partner within the meaning of the 
section , that clause (5) enacted in 1953 was not declaratory of the pre-existing 
law but should be deemed to come into force from rst April, 1952, and the then 
Income-tax Officer has no jurisdiction under section 35 (5) to rectify the 
assessment of a partner of a firm consequent upon the assessment or re-assessment 
of the firm disclosing an error made before rst April, 1952. n 


Endence.—In Kalyan People’s Co-operatwe Bank Lid. v. D. A. A. Paiil,* the 
Supreme Court points out that normally 1t would be wrong and indeed illegal for a 
Tribunal to act on evidence not taken beforeit, that it would be differentifthe parties 
had agreed that such evidence may be treated as evidence and taken into consider- 
ation, that the question of the mode of proof is a question of procedure capable of 
being waived, rendering evidence taken ın a previous judicial proceeding admissible in 
a subsequent proceeding by consent of parties, that this principle applies to proceed- 
ings of a civilnature, and that while what 1s not relevant under the Evidence Act 
cannot 1n proceedings to which the Evidence Act applies be made relevant by consent 
of parties, relevant evidence may be brought on the record for consideration by the 
Court or Tribunal without following the regular mode if parties agree. In Deep 
Chand v. State of Rajasthan*, the Supreme Court lays down that neither the Evidence 
Act nor the Criminal Procedure Code prohibits a Magistrate from deposing to 
relevant facts within the meaning of section 9 of the Evidence Act. In K. L. Rallaram 
v. Custodian, Evacuce Property®, the Supreme Court makes 1t clear that if relevant 
evidence 1s withheld by the plaintiff section 114 enables the Court to draw a pre- 
surfiption to the effect that1f produced the same would be unfavourable to the plain- 
tiff; that such presumption 1f raised by a Court can under certain circumstances 
rebut the presimption of law under section 118, Negotiable Instruments Act, as 
to consideration having passed ; and that the evidence required to shift the onus 
of proof need not necessarily be direct evidence but may consist of circumstantial 
evidence or presumptions of law or fact. Arulayı Nadachi v. JFagadeesiah Nadar®, 
points out that there 1s a distinction between estoppel under section 115 and estoppel 
under section 43 of the Transfer of Property Act ; that, 1n the latter case, the estoppel 
existing by reason of the representation made has the effect of transferring the pro- 
perty to the purchaser the moment the transferor obtains the same during the sub- 
sistence of the contract, that, in the former case, there is no question of any transfer 
of property or of feeding the original grant and the representor and his successors 
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are merely precluded from denying that they did not have the interest which by 
reason of their representation they made the other party believe and act upon such 
belief to his detriment. Subramanian Chettiar v. Thandavan Chethar*, decides that 
the statement of a person recorded under section 162, Criminal Procedure Code, 
cannot be used to contradict that person under section 145, Evidence Act. 


Lumtation Act-—In Sarda Prasad v. Lala Jumna Prasad?, the Superme Court 
expresses the view that the provisions of section 7 of the Limitation Act are not 
limited to suits or decrees on money claims only, nor does the term ‘discharge ' 
refer only to debts, that the provisions of section 7 apply to the discharge or satis- 
faction of all liabilities under a decree, such as in respect of property or 1n respect 
of taking some order as regards property ; and that the managing member of a 
Hindu jomt family can give a discharge of the liability under a partition decree 
by accepting delivery of possession on behalf of his minor sons without their consent 
so as to make time run against them from the date of the decree. Natarajan v. 
Karumana Goundar®, decides that where the father was in fact no longer the manag- 
ing member, and the next senior adult member was the manager, the failure of the 
latter to set aside an alienation within three years of his attaining majority, will 
operate as.a bar against the other Junior members of the family. Mohammed Sultan 
Rowther v. Mohmmed Nurdin®, holds that whether an acknowledgment amounts to 
an acknowledgment of hability within the meaning of section 19 is a question of 
inference from the facts and circumstances and intention of the debtor, and that 
where the debtor acknowledged his habihty only for a smaller amount than what 
was claimed it can be used to save limitation only with respect to such smaller 
amount. Swakas. Match Exporting Co. v. R. Mohanlal Bros.5, lays down that 
Zn acknowledgment need not contain any promise to pay, express or implied, but 
there should be admission of a subsisting habihty , that even if the admission is 
accompanied by a refusal to pay its character as acknowledgment 1s not altered; 
but, 1f there is a repudiation of lability as where there 1s acknowledgment of a past 
hability with a plea of discharge 1t cannot avail as an acknowledgment ; and the 
true test 1s whether there is on the terms of the acknowledgment an express or 
implied statement indicating an intention to continue the pre-existing jural relation- 
ship until that is lawfully determined. Mosa Devadasan v. Kalı Kunjt®, states that 
in order that an acknowledgment of mortgage liability may be valid and capable 
of extending the priod of limitation it must be proved that it was made by a person 
who was liable under the mortgage and that 1£ was made when the mortgage was 
subsisting. In jetmull Bhojraj v. D. H. Railway Co.," the Supreme Court points out 
that where the claim 1s one of compensation for damage to goods which were even- 
tually delivered Article 30 apples and the starting point of limitation would be the 
date of the injury to the goods. Vyaya Foundry v M]s. Gordon Woodroffe & Go., Lid.® 
makes it clear that the word ‘balance’ occurring in Article 51 need not necessarily 
be construed as the amount remaining m the hands of the seller who after receiving 
an advance supplies some goods but not the full quantity due under the contract, 
and it will cover also a case where the seller failed to deliver any goods towards 
the advance received. Sanganmal Sowcar v Murugesa Naiwker?, decides that a suit to 
recover personally from the debtor the amount of the loan advanced or the balance 
of the amount due after crediting the proceeds realised by the sale of the pledged 
articles 1s governed by Article 57 and not by Article 120. In Navrattanmal V 
State of Rajasthan?? , the Supreme Court points out that limutation for a sut by the 
Government to enforce a security bond 1s that provided in Article 149, and 
Article 83 does not apply Manickavasagam v Muthuveeraswam: Nadu, holds that where 
compensation from Government really due to the plaintiff in respect of a certain 
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land acquisition had been by mistake of Government regarding the extent of the 
«defendant's title obtained by the defendant, a suit for the recovery of the 
amount will be governed by Article 96, the starting point for limitation being a 
period of three years from the date when the mistake becomes known to the plain- 
tff; and that in applying the law of limitation if two Articles limiting the period 
for bringing the suit are found applicable to the same cause of action and neither 
of the two can be said to apply more specifically than the other the Court should 
choose that Article which keeps alive the remedy rather than the one which bars 
the clam. Marudachalam Chettiar v Veera Boyan}, expresses the view that Article 96 
will apply to a suit by a Court auction-purchaser against the decree-holder for refund 
of the sale amount drawn by him recording full satisfaction of his mortgage decree 
where ıt was found that the mortgagor had really no title or interest in the mortga- 
-ged property Vyaya Foundry v. Messrs. Gordon Woodroffe & Co, Lid ?. holds that 
Article 115 1s a general and residuary article for recovery of compensation on un- 
registered contracts, express or implied, and applies when no other specific article 
is applicable Kaliba Rowther v. Abdullah Rowther®, decides that Article 144 1s 
the proper article to apply to a suit by a purchaser from a Muslim sharer for partı- 
tion and separate possession of his share against the othersharer — JVeelakanta Pilla v. 
Mathavan Pillai*, lays down that a subsequent suit for redemption of a mortgage 
would be barred by limitation on the principle of res judicata if in a prior suit for 
redemption between the same parties it had been heard and decided that that suit 
was time-barred under Article 148 Mohamed Yousuf Levar Saheb v Hajee Mohamed 
Hussain®, makes ıt clear that Article 178 would not apply to the filmg of an award 
where ıt was forwarded to the Court by the arbitrators for being filed. Utham Ram v. 
Abdul Kassim Co.9, takes the view that Article 183 will not apply to the execution of 
a foreign judgment in India, albeit the Court ın the reciprocating territory whose 
judgment 1s sought to be executed might have been established by Royal Charter, 
but Article 182 will apply. 


CIVIL ProcepurE Cope. In R.V. Pandaram & Co v. S S Ganeshmal Bansalt,’ it is 
held that where with the consent of parties the Court departs from its usual procedure 
it will not be open to any of the consenting parties to challenge 1t and claim that 
the matter has got to be disposed of as if there was no such consent In 
Andhra Bank Lid v Srinwasan®, the Supreme Court points out that the rule of Private 
International Law placing a limitation on the competence of Courts to try personal 
actions against non-resident foreigners has to be applied at the commencement or 
initiation of the suit , that there 15 nothing 1n that law to suggest that the said juris- 
diction automatically came to an end as soon as one of the defendants died leaving 
as hus legal representatives persons who were non-resident foreigners ; that the 
expression ‘a person who in law represents the estate of a deceased person ° in the 
«definition of a legal representative in section 2, Civil Procedure Code, will include 
the different legatees under a will, and there is no justification 1n the context for 
holding that the word ‘ estate? must mean the whole of 1t. Rasammal v. Subbaraya 
Goundar?, lays down that 1t is not obligatory for the plaintiff in a suit for partition 
to ask for accounts in respect of 1ncome subsequent to the date of the suit and the 
‘omission to do so will not entail the application of the provisions of section 11 or 
‘Order 2, rule 2. Saleha Begum v. Messrs. Hajee Abdul Rahim Salhib1?, makes ıt clear 
that before a successful party in an action can be deprived of costs he must be found 
culpable of something 1n the nature of misconduct which alone would justify the 
Court 1n holding that costs should not follow the event, and the Court should avoid 
the fallacy that a point of law, albeit technical and harsh, 1s so unethical, unreason- 
able or unjust as to merit disallowance of costs Utham Ram v Abdul Kassim & Co $, 
«decides that the execution of a foreign judgment in this country is by virtue of the 
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specific provision in section 44-A and 1s done by means of an original petition ; 
that 1t is not similar to cases of transfer of a decree for execution , that the decree 
is executed as a decree passed in this country and will therefore attract all the ‘pro- 
visions of laws relating to procedure, limitation etc. applicable to execution of 
decrees 1n this country , that 1t is obligatory on a decree-holder to file a certificate 
from the superior Court of the reciprocating territory about the extent, 1f any, to 
which the decree has been satisfied , and the certificate required under section 
44-A (2) 1s a condition precedent to the exercise of jurisdiction and failure to en- 
close such a certificate could only entail dismissal of the execution. Chenchamma v. 
Kumaraswam Naidu, holds that a decree which is converted into an instalment 
decree by an order of Court urder Order 20, rule 11 (2), would fall within section 
48 (1) (b) Sundaram Iyer v. Sangawa? makes it clear that under section 52 (1) 
where a money decree 1s passed against a party as legal representative of a deceased 
person the decree holder may attach and bring to sale any property left by the de- 
ceased , but if the legal representative had already disposed of ıt he should satisfy 
the Court that he had applied the proceeds in paying debts of the deceased, failing 
which the decree may be executed against him personally , and when the decree- 
holder apples for execution the executing Court 1s bound to investigate whether 
there were any assets of the deceased in the hands of the legal representative and 
what happened to them Kaka Mohammed Ghouse v Umted Commercial. Syndwate?, 
lays down that as between creditors of the same rank the Government will have 
prionty and the position has not altered even after the advent of the Constitution, 
and that under section 64 after the Income-tax Department had effected an attach- 
ment of the property no subsequent rights under a charge can survive as against 
the Department Manckavasagam v. Muthuveeraswam: Naidu*, states that where 
the Government ıs neither a necessary nor even a proper party to the sut any 
defect in the notice to the Government under section 80 will not affect the suit 
so far as the other defendants are concerned. Abdul Kasim v. Mohammed Dawood’, 
points out that the granting of consent by the Advocate-General under section 92 
or refusal thereof does not amount to the discharge of a judicial duty and the consent 
is not for investigating any right but only to see whether an ivestigation into the 
right should be made by the appropriate authority, namely, the Court Gomathi- 
nayagam Pillar v. Manthramurth High School Commuttee®, points out that for the appli- 
cation of section 92 1t makes no difference whether the trustee 1s an individual or a 
company , nor is there any distinction between a company 1n whom the office of 
trustee vests and one which 1s specially formed for the purpose of executing the trust ; 
and where the beneficiaries of a trust want to complain that there has been a breach 
of trust or that a direction of the Court 1s necessary they can file a suit under section 
92  Kanthammal v. Rajalakshm?, decides that where an order of attachment is 
made absolute after notice on merits affer hearing the partes the order becomes 
final and a fresh application for compensation under section 95 (1) (a) 1s not sustain- 
able; and where the clamant to the compensation was himself responsible for the 
institution of the suit against him ın that it was collusively filed, section 95 (1f (b) 
cannot avail In Venkata Reddy v Pethi Reddy®, the Supreme Court makes it clear 
that though in suits which contemplate the making of two decrees, a preliminary 
and a final decree, the decree which would be executable would be the final decree, 
yet the finality of a decree or decision does not necessarily depend upon its being 
executable, and section 97 clearly indicates that as to the matters covered by 1t a 
preliminary decree 1s regarded as embodying the final decision of the Court passing 
the decree. Periyakaruppa Thevar v. Vella: ?, holds that section 141 does not apply to 
execution proceedings, inasmuch as the term ‘ proceeding " relates to original 
matters in the nature of suits, like probate, guardianship and matrimonial proceed- 
ings, that neither interlocutory applications in a pending suit nor proceedings in a 
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Court under section 146, Criminal Procedure Code will attract section 141 and 
Order 9, rule 13, governs suits only and would not apply to the reference proceedings 
under section 146, Criminal Procedure Ccde Yusaf Sart v Ramamurthy+, lays down 
that even 1f the Court had become aware of the error, defect or the possible injustice 
resulting from its order (dismissing a petition to adjudicate the debtor on the peti- 
tioning creditor reporting settlement out of Court between him and the debtor) 
by any other mode than the formal act of an aggrieved party, still ıt would have 
inherent power under section 151 to recüfy the situation as the settlement between 
the pétitioning creditor and debtor was substantially an abuse of the processes of 
the Court In Ramanathan Chetty y Lakshmanan Chetty®, 1t ıs held that where a decree 
hed by mistake charged a particular extent only of property, so long as that mistake 
remained uncertified the extent that had been so charged urder the decree will 
alone pass in the auction sale held 1n execution Marudachalam Chettiar v Veera 
Boyan?, takes the view that a suit for refund of sale price against a decree-holder who 
had drawn out the same recording full satisfaction by the Court auction-purchaser, 
on its being found that the mortgagor had neither title to nor interestin the pledged. 
property is maintainable under the common law and ıs not barred by the provisions 
of Order 21 or section 47 In Sundaram Iyer, In re*, ıt is laid down that if an order 
of attachment ıs cancelled 1n due course of judicial proceedings on the ground that 
it ought not to have been made the attachment must be deemed to have had no 
Judicial existence and can be treated as non est in law , that no rights can flow from 
it, and accrued rights, 1f any on foot of 1t must also cease , that an act of 1nsolvency 
grounded on the attachment 1s wiped out as a result of the Judicial adjudication ; 
thatan attachment before judgment under Order 38, rule 11, would no doubt enure 
and continue 1n the course of execution proceedings, but if the petition 1s dismussed. 
by the decree-holder not paying the process fee or by not filing the sale papers or 
by abandoning or withdrawing the petition the attachment ceases. Official Recewer 
v. PRM Co. points out that where the order for sale was procured by fraudulent 
musrepresentation ıt would not amount to a mere irregularity ın the publication 
or corduct of the sale within Order 21, rule go, and that where the allegations bring 
the case both under section 47 as well as Order 21, rule go the Court may demand 
security as to the part falling within Order 21, rule go but not as to the other part. 
In Sada Prasad v. Lala Jumna Piasad®, the Supreme Court holds that acceptance 
of delivery of possession by the karta-father of properties allotted to a father and 
his sons 1n terms of a partition decree does not amount to an ' agreement or com- 
promise ' letting in Order 32, rule 6 or 7 Ramachandran v Kothai Ammal?, makes 
it clear that under Order 33, rule 15 an order refusing to allow an application to sue 
as a pauper bars a subsequent application ofthe same nature 1n respect of the same 
right to sue , that in the same litigation he cannot again move for being declared a 
pauper on the pretext that the Court-fee payable 1s larger than the Court-fee shown 
by him ın the plaint , but such applicant may withdraw the suit and file another 
in respect of the same right provided he first pays the cost incurred by the Govern- 
ment and the opposite party as the case may be 1n opposing the original applica- 
tion for leave to sue as a pauper Chellappa Chethar v K alyanasundaram®, decides 
that the words * all amounts due under the decree ’ 1n Order 34, rule 4 (1) mean all 
amounts due under the decree at the time when the application 1s made under 
Order 34, rule 5 and not the entire decree amount, and that there 1s nothing ın 
Order 34, rule 5 (1) to prevent the Court from allowing the redemption of part 
of the mortgaged property which remained unsold In K V. Mallayya v Rama- 
swam & Co 9, the Supreme Court holds that a receiver authorised to * collect the 
debts ’ ıs empowered to institute suits therefor, and a suit in his own name is compe- 
tent , and even if ıt would have been more appropriate for the receiver to show 
in the cause-title that ıt was the firm of which he was the receiver that was the 
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real plaintiff, it ıs at the worst only a muisdescription which could at any time be 
amended, and the question of limitation would not arise in such a case. 

Prenat Cope. In Kedar Nath v. State of Bihar!, the Supreme Court points out that 
the provisions of sections 124-A and 505 of the Penal Code read as.a whole along 
with the Explanations show that the sections aim at rendering penal only such activi- 
ties as would be intended or have a tendency to create disorder or disturbance of 
public peace by resort to violence ; that the Explanations appended to the main 
body of section 124-A make 1t clear that criticism of public measures or comment 
on Government action, however strongly worded, would be within reasonable 
jimits and would be consistent with the fundamental nght of freedom of speech 
and expression ; that it 15 only when the words, written or spoken, have the perni- 
cious tendency or intention of creating public disorder or disturbance of law and 
order that the law steps in to prevent such activities 1n the interest of public order ; 
that so construed section 124-A strikes the correct balance between individual 
fundamental rights and the interest of public order , that each one of the constituent 
elements of the offence under section 505 has reference to and a direct effect on the 
security of the State or public order, and as such the provisions are saved from the 
vice of unconstitutionality. In RG. Jacob v Republic of Ind:a?, the Supreme Court 
decides that since an Assistant Controller of Imports ıs administratively subordinate 
to the joint Chief Controller, where he 1s proved to have accepted illegal gratification 
promising to use his influence and help to get an export permit an application for 
which had been rejected by the Assistant Controller earlier, an offence under section 
165 is made out ; and the term ‘ subordinate? does not mean more than admınıs- 
tratively subordinate. Subramama Moopanar v. Gnanadickam*, makes ıt clear that 
every citizen has a night to use a public road in a lawful manner and will have the 
right to take a corpse along the public road , it 1s no defence to plead that the obs- 
truction caused was only to the carrying of the corpse and not to the persons who 
carry it; and the Excepiwn to section 399, stating that obstruction caused 1n good 
faith and believing to have a lawful right to do so is not an offence, applies only 
io a private right of way. 


CRIMINAL PROCEDURE Cope. In Mrs V G Peterson v OV Forbes*, the Supreme 
‘Court points out that property bequeathed to a legatee and forming part of the 
unadmunistered estate of the testator ın the hands of an executor cannot be legally 
attached in any proceedings for securing the arrest of the legatee under sections 87 
and 88, Criminal Procedure Code ; that those sections will not avail to secure the 
presence of a person who 1s alleged to have committed contempt ; that as no attach- 
ment could legally be made under section 88 1n any proceeding for contempt the 
provisions of section 88 (7) under which the property under attachment shall be 
at the disposal of the State Government if the proclaimed person does not appear 
within the time prescribed in the proclamation cannot come into operation. {yi- 
Aantaiah v. Bhojraj?, lays down that 1f the order of the lower Court shows misunder- 
standing of the scope of the enquiry under section 139-A the High Court could 
interferein Revision to set right the legality and would not be bound by the findings 
of fact , that the Magistrate in such enquiry has to consider whether the claim 
put forward by the persons against whom a conditional order has been made 1s 
not dona fide but to oust jurisdiction ; that 1t 15 only when the Magistrate 1s satisfied 
about ıt he shall proceed with the case under sections 137 or 138; that where there 
is reliable evidence to support the denial of public right the Magistrate cannot 
take further proceedings under section 137 ; and the proceedings will have to be 
stayed under section 139-A (2) until the matter of the existence of the public right 
claimed ıs decided by a competent civil Court. Peryakarubpa Thevar v. Vellar® 
makes it clear that proceedings under section 145 are governed by the terms of 
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the Criminal Procedure Code ; that the proccdure to be followed by the civil Court 
under section 146 when the matter is referred to that Court is just what 1s contained 
in that provision itself and 1t 1s not possible to enlarge the scope of such procedure 
by resorting to the Civil Procedure Code , that proceedings under section 146 
in a civil Court are not orginal in character, and Order 9, rule 13 of the Civil 
Procedure Code, would not apply to proceedings under that section Subramanian 
Chethar v Thandavan Chettiar*, holds that the Proviso to section 162 can be invoked 
only in the case of prosecution witnesses and not in the case of defence witnesses 
In Deef Chand v State of Rajasthan®, the Supreme Court takes the view thatif a 
Magistrate seeks to prove statements of a person not recorded ın compliance with 
the mandatory provisions of section 164 such part of the evidence though it may be 
relevant within the meaning of section g of the Evidence Act will have to be excluded 
State GS SI v Ramaswami?, lays down that section 196 1s expressed in the most 
general terms so far as the person empowered to make a complaint 1s concerned, 
and the State Government may authorise any officer who need not necessarily 
be a police officer for the purpose , that a comp:aint made after such authorisation 
should be treated as a complaint within the meaning of section 190 (1) (a) of the 
Code on which the Magistrate can take cognizance ; that 1t was a police officer 
who was authorised to make such comp'aint makes no difference , that where 
the Commissioner of Police was authorised by the State to file a complaint 1t may 
be done by a Sub-Inspector of Police under authorisation of the Commissioner , 
and any investigation made by the Sub-Inspector prior to his authorisation 1s not 
relevant for purpose of the statutory complaint filed under section 196 Rukmani 
Bat v Gouindaswamy Chetty*, lays down though strictly viewed under section 479-A (1) 
notice to the person affected, namely, the witness charged with. having given false 
evidence or fabricated false document 1s not necessary, all the same, 1n all fairness, 
notice should be issued to him so as to give him an opportunity to vindicate himself 
even prior to the commencement of the prosecution , that the very object of the 
provision in section 195 making certain offences not cognisable without the Court 
itself filing the complaint and the scheme of the provisions 1n sections 476 and 

79-À show that in offences affecting the admunistration of justice prosecution 
should not be launched as a matter of routine or 1n a mechanical manner ; and 
the filing of a complaint without issuing notice to the person concerned before the 
Magistrate is 1llegal and improper Kumaraswam: Natcker, In re 5, expresses the view 
that before a Sessions Judge could tieat the deposition of witness in the committal 
Court as substantive evidence at the Sessions trial, the formalities specified 1n section 
288 should have been meticulously complied with, namely, (1) the whole of the 
evidence of the witness in the commuttal Court should be filed, (2) after such filing 
and marking in evidence, the attention of the witness should be drawn to those 
portions of the deposition 1n the Sessions Court which are in conflict with the earlier 
statement and in regard to which the earlier statement ıs proposed to be relied 
upon by the prosecution , and unless the mandatory provisions of section 288 
arf complied with ıt will not be open to the Sessions Court to reject the evidence 
given before 1t and rely in its place on the evidence given in the committal Court. 
Public Prosecutor v. Kuttayyan?, states that an appellate Court, 1n an appeal against 
acquittal, has full power to review the evidence on which the acquittal order was 
founded , the reasons given by the Courtin support of the order must be very care- 
fully considered, and 1n interfering with an acquittal the superior Court should also 
express its own grounds in detail In State of Andhra Pradesh v Thad: Narayana’, 
the Supreme Court points out that in an appeal by a convicted person against the 
conviction and sentence the High Court cannot in the exercise of 1ts powers under 
section 423 (1) (b) reverse the finding of acquittal recorded by the trial Court in 
favour of an offence which 1s directly not the subject-matter ofthe appeal, that the 
power conferred bythe expression ‘ alter the finding ° does not include the power to 
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alter or modify the finding of acquittal, and that the ‘finding’ specified in the context 
means the finding as to conviction Narayanaswamy v Egappa Reddy! , makes it clear that 
under section 233 for each distinct offence there should be a separate charge, and the 
exceptions are contained in the succeeding sections , that there 1s no provision in 
those sections dealing with joinder of charges authorising two or more complainants 
to file a single complaint , that the provisions like section, 247 and 259 as to the powers 
of the Court to dismiss a complaint 1n the absence of the complainant clearly indicate 
that a complaint could be filed by only one person, and it would not be legal to 
club together complaints filed by diverse persons , that where neither the District 
Magistrate nor the Sessions Court could have effectively revised the order of the 
Sub-Magistrate but could only have made a report to the High Court there will 
be no ground for the High Court not exercising the powers of revision under section 
439 Malappa Chettiar v Swagam Ach?, points out that a maintenance order under 
section 488 passed 1n favour of a wife on the ground of her husband's ill-treatment 
is not to be cancelled merely by reason of an inconsistent finding of desertion by 
the wife reached by the civil Court 1n granting an order of judicial separation in 
favour of the husband Public Prosecutor v Rangaswamy Chetitar®, states that under 
section 517 (1) 1t 1s for the Sessions Court to pass orders for the disposal by destruc- 
tion, confiscation or delivery of any property or document produced before it or 
4n its custody in all cases where the trial of the Sessions case 1s conculded , and such 
an order cannot be passed by the committing Magistrate — Anthoy Doss, In re*, lays 
down that where a Criminal Revision Petition was dismissed on merits after peru- 
sing the records and hearing the Public Prosecutor, on the petitioner and his advo- 
cate being absent at the hearmg, the petition cannot be restored, nor can the order 
be reviewed, the High Court has no inherent power to alter or review 1ts own judg- 
ment in a criminal case once ıt has been pronounced and signed though there are 
well-recognised exceptions to the principle as where the earlier decision was passed 
without jurisdiction or 1n default of appearance without an adjudication on merits. 
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JAWAHARLAL NEHRU 
We mourn the death of Jawaharlal Nehru, and share in the universal grief 


Nehru’s life was a many-splendoured thing. Tributes are being paid to his 
qualities and achievements as a nation-builder, world statesman, humanist and writer, 
To us he was the epitome of national consciousness and unity. To the world 
outside he was the symbol of international amity and understanding. But there 
18 one aspect of his life and personality, of special significance to the legal profes- 
sion, to which adequate attention has not, perhaps, been paid. We do not refer 


to his all-too brief career at the Bar, for Nehru himself did not seem to set 
much store by ıt. 


** There was little that was inviting in that legal past of mine, and at no time 
have I felt the urge to revert to ıt. But still my mind played with the ifs and possi- 
bilities of that past—a foolish but an entertaining pastime when inaction ıs thrust 
on one—and I wondered how life would have treated me if I had stuck to my original 
profession. That was not an unlikely contingency, though it seems odd enough 
now , a slight twist in the thread of life might have changed my whole future. I 
suppose I would have done tolerably well at the Bar, and I would have had a much 
more peaceful, a duller, and physically a more comfortable existence than I have so 
far had. Perhaps I might even have developed 1nto a highly respectable and solemn- 
jooking judge with wig and gown, as quite a number of my old friends and 
colleagues have done.” “ The Mind ofa Judge’? Written m Prison (September, 
1935). 


Even though destiny did not allow him to practise the profession of the law, 
there can be no doubt that Nehru always held fast to a basic philosophy of law. 
He believed in the rights of man and the dignity of the individual. He believed ın 
a democratic society and constitutional methods. He believed ın world peace 
and peaceful co-existence between peoples of different 1deologies. 


? Nehru’s concept of law was liberal, humanist and vibrant. According to him, 
* Laws are meant to fit existing conditions, and they are meant to help us to better 
ourselves. If conditions change, how can the old laws fit in ? They must change 
with changing conditions, or else they become iron chains keeping us back while 
the world marches on. No law can be an ‘ unchangeable law’. It must be based 
on knowledge, and as knowledge grows, 1t must grow with it.” (Glimpses of World 
History). 


Nehru had an abiding faith 1n the Rule of Law. Speaking at the inauguration of 
the International Congress of Jurists held at New Delhi ın January, 1959, he said : 
* Tt is clear that unless a community lives under a Rule of Law ıt will tend to be 
lawless, to have no rule, and that means more or less an anarchical way of subsisting 
So Rule of Law has to be there to bind a community. And to preserve and maintain 
the Rule of Law, seems to be synonymous with the maintenance of civilised existence. 


o 
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Also 1f there ıs to be a Rule of Law, there should be independent people—judges—to 
administer the law.; otherwise the law may be used and exploited in the interest, 
not of the law, but of other interests " 


At the same time, Nehru felt the need for equating law with life itself “The 
Rule of Law which is so important must run closely to the Rule of Life. It cannot 
go off at a tangent from life’s problems and be an answer to problems which existed 
yesterday and are not so important to-day. It 1s to deal with to-day’s problems. 
And yet, law, by the very fact that 1t speaks something basic and fundamental, has a 
tendency to be static. That is the difficulty. It has to maintain a basic and funda- 
mental character, but 1t must not be static as nothing can be static in a changing 
world." j 


Nehru believed in a Constitution, but he preferred one which would keep 
in touch with the life ofthe people. Speaking in the Constituent Assembly in 
November, 1948, he said : 


“A Constitution, 1f 1t 15 out of touch with the people's life, aims and aspirations, 
becomes rather empty ; if it falls below those aims, it drags the people down. It 
should be something higher to keep people’s eyes and minds up to a certain high 
mark ” 


Nehru, however, put greater faith on the people and the strength of their charac- 
ter than on written laws and Constitutions. Speaking on the occasion of Indepen- 
dence Day, 1949, he said : 


“Laws and Constitutions do not by themselves make a country great. It 
is the enthusiasm, energy and constant effort of a people that make it a great nation.” 


Nehru's legal philosophy, along with his economic and political philosophies, 
is likely to have a lasting influence 1n our country. It 1s a solace that the principles 
that Nehru held dear are not only unexceptionable in themselves, but are conducive 
to the sustenance and progress of our nation as a sovereign democratic republic. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS 
(Special Original Jurisdiction ) 
PRESENT .—Mn. Justice G. R. JAGADISAN AND MR JUSTICE K. SRINIVASAN, 


Sundaram & Co. (Private), Ltd., Madurai .. Petitioner* 
y. 
The First Additional Income-tax Officer, Madurai .. Respondent. 


Income-tax Act (XI of 1922), sections 24 and 35-—Rechfication. of mstake—Assessment superseded by 
re-assessment—Subsequent rectification of original. assessment—Valdtty. 


A company was assessed to super-tax for 1956-57 ın the sum of Rs 2,47,325, after allowance of 
rebate under the Finance Act, 1956 The Income-tax Officer passed a distribution order under 
section 23-A of the Income-tax Act, 1922, on the score that the company had not distributed 
dividends for the years 1946-47 to 1951-52. Pursuant to the distribution order, the company declared 
dividends out of the profits of the account year relevant to 1956-57 This entailed a reduction in 
the super-tax rebate already allowed The Officer reopened the assessment for 1956-57 under sec- 
tion 34, and redetermined the super-tax at Rs 3,28,304 after reducing the rebate The re-assess- 
ment was challenged in appeal by the assessee. Hence, the Income-tax Officer, by way of caution, 
also took action under section 35, purporting to rectify the original order of assessment by reducing 
the rebate and enhancing the super-tax On a petition for the issue of a writ of ceritorart to quash 
the order of rectification, 


Held, that the Income-tax Officer acted 1n excess of jurisdiction The original order of assess- 
ment sought to be rectified did not subsist on the date when proceedings were initiated under 
section 35, for the order was cancelled and set aside by the Officer himself. Hence, there was no 
order which could form the subject-matter of the proceeding under section 35 


Petition under Article 226 of the Constitution of India, for the issue of a writ 
of certiorari to quash the respondent’s order ın G I. No. S 1002 of 1956-57, dated 
the 20th March, 1961 under section 35 of the Income-tax Act. 


R. Venkataraman, for Petitioner. 
S. Ranganathan, Special counsel, for Income-tax. 


The Judgment of the Court was delivered by 


Jagadisan, J.—The petition prays for a writ of certiorari under Article 226 of 
the Constitution to quash the order, dated 20th March, 1961, in G I. No. S. 1002 
of 1956-57 of the First Additional Income-tax Officer, Madurai. The petitioner, 
which 1s a limited company, 1s an assessee under the Indian Income-tax Act and 
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the question raised 1s whether the Income-tax Officer had jurisdiction to pass the 
impugned order under section 35 of the Act. 


There was an order of assessment on 29th March, 1957 of the assessee’s income, 
profits and gains for the assessment year 1956-57. Its total income was determined at 
Rs. 5,69,396. The mcome-tax and super-tax payable thereon was fixed at Rs. 2,47,325. 
The super-tax was computed on the basis that it was entitled to a rebate of 
Rs. 1,42,349 at the rate of four annas 1n the rupee as provided for under the Finance 
Act, 1956. The assessee had not distributed any dividend for several of the pre- 
vious years relevant to the assessment years 1946-47 to 1951-52 Action was there- 
fore taken against the assessee under section 23-A of the Act by the Income-tax 
Officer. This resulted ın appropriate orders under that provision. Guving effect 
to the order under section 23-A, the assessee passed a resolution in 1ts general body 
meeting distributing the undistributed dividends during the period Ist July, 1954 
to 31st March, 1956, a. further dividend of Rs. 1,37,609 from out of the profits of 
the previous years relating to the assessments for 1955-56 and 1956-57. "Thus led to 
proceedings under section 34 of the Act. The assessee's assessment for 1956-57, 
which had already been completed, was reopened, and, fresh assessment orders 
were passed. The assessee’s income on re-assessment was determined at Rs 5,609,396 
as had already been determined in the original assessment, but, the mcome-tax 
and super-tax payable were computed at Rs 3,28,304. The difference 1n the levy 
of the tax between the original levy and the revised levy was due to the fact that the 
Income-tax Officer withdrew a part of the rebate of four annas 1n the rupee on the 
super-tax payable because of the declaration of dividend by the company of a sum 
of Rs. 4,32,325 1n the previous year ending 31st March, 1956. "The assessee filed 
an appeal to the Appellate Assistant Commissioner against the order of re-assessment 
dated 28th March, 1959 and contended that section 34 (1) (b) of the Act was not 
applicable. By order dated 31st August, 1959 the Appellate Assistant Commissioner 
held that the company’s assessment for 1956-57 was validly 1eopened under section 
34 (1) (6) of the Act, but that the sum of Rs 3,54,716, being the dividend actually 
distributed ın the previous year ending 31st March, 1956, should not be taken into 
account for the purpose of withdrawing the rebate on the super-tax payable. The 
assessee, therefore, obtained partial relief beforé the Appellate Authority. 


The Department took the matter by way of an appeal to the Income-tax Appel- 
late Tribunal and challenged the correctness of the order of the Assistant Com- 
missioner granting relief 1n respect of the sum of Rs 3,54,716. The appeal failed 
as the Tribunal took the view that the proceedings under section 34 (1) (6) were not 
well-founded. Against this order of the Tribunal a reference was sought to this 
Court and the Tribunal referred three questions of law. We have dealt with that 
matter in C.J.7 , Madras v. Sundaram & Co. 


By way of caution the Department appears to have taken action under section 35 
of the Act. The Department was apparently not sure whether the proceedings under 
section 34 could be sustained or not. Alleging that the original order of assessment 
dated 29th March, 1957 manifested an error apparent on the face of the record due- 
to the non-reduction of the rebate as provided for under the Finance Act, the Income- 
tax Officer rectified that assessment and passed orders prejudicially to the assessee. 
It 1s this order which 1s now canvassed before us. 


Though the question whether there 1s an error manifest on the face of the 
record has been debated before us, 1t 1s unnecessary to express any opinion on that 
matter. It seems to us to be obvious that 1n the present case the Income-tax Officer 
acted 1n excess of his Jurisdiction 1n passing the order of rectification under section 35 
of the Act. The order sought to be rectified dated 29th March, 1957 did not subsist 
on the date when proceedings were initiated under section 35 "That order was 
cancelled and set aside by the Income-tax Officer himself 1n the purported exercise 
of his Jurisdiction. under section 34. As stated already, there was an appeal from 
that order to the Appellate Assistant Commissioner who modified 1t. The effect 
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of the dismissal of the appeal by the Tribunal ıs to keep intact the order of the 
Appellate Assistant Commissioner The only order that is now m force 1s that of the 
Appellate Assistant Commissioner who modified the re-assessment order of the 
Income-tax Officer dated 28th March, 1959 There cannot be any doubt that the 
Income-tax Officer could not rectify the order dated 29th March, 1957 which ceased 
to exist on and from 29th March, 1959 when the Income-tax Officer himself passed 
the order of re-assessment under section 34 of the Act. 


Learned counsel for the Department is unable to justify the proceedings under 
section’35 of the Act 1n view of the events that happened subsequent to the original 
order dated 29th March, 1957 On the short ground that there was no order which 
could form the subject-matter of a proceeding under section 35 and that therefore 
the proceedings were wholly misconceived and were without jurisdiction, this writ 
petition should be allowed. 


In the result, the petition 1s allowed and the Rule mist 1s made absolute. There 
will be no order as to costs. 


P.R.N. —— — Writ petition allowed. 


' IN THE HIGH COURT OF JUDICATURE AT MADRAS 
PRESENT —Mnm Justice G. R. JAGADISAN AND Mr. JUSTICE K. SRINIVASAN. 
M/s. R. G. S. Naidu & Co , Palmgrove Road, Coimbatore .. Applicant* 
y. 


The Commissioner of Income-tax, Madras .. Respondent. 


Income-tax Act (XI of 1922), section 4 (1)—Jncome—When accrues or arwses—Managing | agency— 
Commission on purchases, stores, capital expenditure and net profits —Payment to be after closing of annual 
accounts of managed company—Commission, when accrues or arises Wawer of commission subsequent to 
accrual—If escapes tax hability 


The assessee, a partnership firm, was appointed as managing agents of a limited company for 
a period of ten years from Ist October, 1944 The managing agency agreement provided, :nter aha, 
for payment to the assessee firstly an office remuneration of Rs 1,500 per month, secondly, a commis- 
sion of 1 per cent. on all purchases of cotton and stores and 24 per cent on all capital expenditure 
incurred from time to time and, thirdly a commission at the rate of 10 per cent. on the net profits 
of the company. 


The commission was to be paid yearly, immediately after the accounts of the managed com- 
pany have been closed at the end of each year ‘The assessee was following the financial year as 
the accounting year, but the company was adopting the year ended 30th June, as its accounting 
year. The company, however, changed 1ts accounting year as the calendar year on and from 1953, 
and prepared two balance-sheets and profits and loss accounts accordingly, for 1953, namely one 
for the year ending 30th June, 1953, and another for the period Ist July, 1953 to 31st December, 
1953 The former balance-sheet and profit and loss accounts for the year ended 30th June, 1953 
were considered and passed at the General Meeting of the company held on 30th December, 1953 


In respect of the accounting year ended 31st March, 1953, the assessee was assessed on a sum 
of Rs 1,18,999 which included a sum of Rs 72,315 which represented the 24 per cent commission 
on capital expenditure and 1 per cent commission on cotton and stores purchases for the period Ist 
July, 1952 to 31st March, 1953 The assessee objected to the inclusion of this sum on the ground 
thatit had waived its right to receive this amount from the managed company, but this was not 
accepted Later on, the assessee apphed for and obtamed a Reference under section 66 (2) of the 
Income-tax Act, of the question whether the amount of Rs 72,315 could be 1ncluded 1n the assessable 
income of the assessee for the assessment year 1953-54 


Held, that the managing agency commussion based upon percentage of sales or purchases did 
not accrue or arise de die in diem as and when each transaction took place, but only at the end of the 
year, the commussion being payable only after the managed company's accounts were closed for 
the year and ıt would not be open to the managing agent to clam the remuneration on a proportionate 
bass The assessee did not become entitled to the sum of Rs 72,315 representing a portion of the 
managing agency commission during its accounting year ended 31st March, 1953 and the Depart- 
ment therefore was not justified 1n including that amount ın the year 1n question for purposes of tax, 


a a 
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by splitting up the managing agency commission into portions and. including such portions as would 
fall within the scope of each accounting year 


Also held, that 1t was not necessary to go into the question of waiver. 


Case referred to the High Court by the Income-tax Appellate Tribunal, under 
section 66 (2) of the Indian Income-tax Act, 1922 (XI of 1922), R.A. No. 110 
of 1958-59. 


S. Swaminathan and K. Ramagopal, for Applicant 
S. Ranganathan, Special counsel for Income-tax, on behalf of Respondent. 
The Judgment of the Court was delivered by 


Jagadisan, J —The following question has been referred to us under section 66 (2) 
of the Indian Income-tax Act 

“ Whether on the facts and in the circumstances of the case tha Tribunal was justified in 
sustaining the inclusion. of thesum of Rs 72,315 1n the assessable income of the assessee for the 
assessment year 1953-54 2 " 

The assessee 1s a firm of partnership carrying on business as Managing Agents 
of a textile mill at Coimbatore called ** The Coimbatore Spmning and Weaving 
Company, Ltd ". It will be convenient to refer to the managed company 1n this 
judgment as the company. The assessee firm was appointed as managing agents 
for a period of twenty years from Ist October, 1944 Clause (3) of the Managing 
Agency Agreement provided the following remuneration for the services to be 
rendered by the Managing Agents : 


(a) an office remuneration of Rs. 1,500 per mensem ; 


(b) a commission at the rate of 1 per cent on all purchases of cotton and 
stores and 25 per cent. on all capital expenditure incurred from time to time ; 


' (c) a commission at the rate of 10 per cent. on the net profits of the company 
as defined in another clause of the agreement The commission 1s to be paid to 
the firm yearly and should be payable and paid immediately after the accounts 
of the company have been closed at the end of each year. (Vide clause 4 (c) of 
agency agreement). 


The assessee was following the financial year as the accounting year, but the 
company was adoptng the year ended on the 30th June as its accounting year. 
The company, however, changed its accounting year as the calendar year on and 
from the year 1953 For that year, ıt prepared two balance-sheets and profit and 
loss accounts, one for the year ending 30th June, 1953 and the other for the period 
from Ist July, 1953 to 31st December, 1953. The balance-sheet and the profit and 
loss account for the year ended 30th J une, 1953, were considered and passed at the 
general body meeting of the company held on 31st December, 1953. In respect 
of the accounting year ended 31st March, 1953, the assessee firm submitted its return 
of income, showing the remuneration obtained under the managing agency agree- 
ment as Rs. 2,12,041. 


The break-up of this figure 1s as follows . 


Rs. 
(1) One per cent on purchases of cotton and stores Zi 1,99,682 
(2) 24 per cent on capital expenditure xs 12,359 
Total .. 2,12,041 





Though the assessee returned this sum of Rs 2,12,041 as its remuneration for 
the assessment year 1953-54 (previous year ending 31st March, 1953) from the 
company as per the terms of the managing Agency agreement, the Income-tax Officer, 
apparently in conformity with the previous practice adopted by the Department, 
substituted for this sum the amount of Rs. 1,18,999 made up as under ; 


— 
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(a) Remuneration for the period Ist April, 1952 to 30th June, 1952, 
Rs. 46,684 ; 


(b) Remuneration for the period Ist July, 1952 to 31st March, 1953, Rs 72,315. 


Later on the sum of Rs. 72,315 was modified as a result of action taken under 
section 35 of the Act as Rs 73,417 This figure was worked out by the assessee's 
auditors The details of the amount, Rs 72,315 are : (1) 24 per cent commission 
on capital expenditure, Rs 815 and (2) one per cent commission on cotton and 
stores purchases, Rs 71,500, total Rs. 72,315. 


The assessee did not dispute the inclusion of the sum of Rs 46,684 but contended 
that the other sum of Rs 72,315 should not be included The assessee submit- 
ted that ıt had waived zts right to receive the said amount from the managed company 
in view of the fact that the company had suffered losses. The contention, therefore, 
was that this sum of Rs 72,315 though it accrued or arose as income payable to it, 
by reason of the waiver it should not be treated as taxable income The Income- 
tax Officer held that the sum of Rs. 72,315 had become due to the assessee from the 
managed company prior to the alleged act of waiver on the part of the assessee and 
that the assessee cannot get rid of the tax obligation by waiving his right to an income 
which had already arisen to him. Inthe result, he rejected the claim of the assessee 
for the exclusion of the sum of Rs. 72,315. 


There was an appeal to the Appellate Assistant Commissioner and he affirmed 
the view of the Officer. He held that the commission became due to the assessee 
firm under the agreement as and when purchases of cotton were made and the capital 
expenditure had been 1ncurred, and that the waiver by the assessee six months after 
remuneration had been earned would not help the assessee to have that amount 
excluded from tax. There was a further appeal to the Tribunal by the assessee, 
but that also failed. The question set out above has been referred at the instance 
re the assessee on an application preferred to this Court under section 66 (2) of the 

ct. 


It seems to be clear that the assessee's only contention before the Department 
and the Tribunal was based upon the alleged waiver of its right to the amount of 
Rs 72,315 Evidence of this act of waiver 1s furnished by the following resolution 
passed at the Directors’ meeting of the company held on 13th December, 1953. 

“Resolved that the action of the Managing Agents ın waiving the commission due to them on 


purchases and capital expenditure amounting to Rs. 80,437 in view of the loss sustained by them be 
recorded with thanks ” 


It seems to us that it ıs wholly unnecessary to go into the question of waiver We 
are expressing no opinion on the point whether the assessee could claim the benefit 
of the exclusion of the disputed amount by reason of the alleged waiver subsequent 
to the end of the accounting year, viz , 31st March, 1953. If 1t can be said that the 
income accrued or arose to the assessee on 31st March, 1953, a subsequent act of 
wamer would mean nothing and would leave the assessee'sliability to tax unaffected. 
The tax 1s attracted at the moment when the mcome accrues or arises and 1t would 
not do for any Assessee to contend that ıt did not get the benefit of the income in 
the sense that it did not obtain a payment of the amount from the persons from 
whom it was due in order to be free from the clutches of taxation. The act of waiver 
might be an act of generosity on the part of the assessee, but the Department would 
be within its rights ın bringing that amount to tax. 3 


The real point that arises for consideration ın the present case 1s not the question 
of waiver but the question whether the sum of Rs 72,315 constituted 1ncome which 
accrued or arose to the assessee during the accounting year. We have already pointed 
out that the company's accounting year till ıt was changed into the calendar year 
was the year ending 30th June. The assessee's rights to the managing agency com- 
mission for the period 1st July, 1952 to 30th June, 1953 would arise only after 30th 
June, 1953. The managing agency commission cannot be split up even before the 
company's accounting year 1s completed On 31st March, 1953, the assessee had 
not completed its service to the company for the full year as contemplated and provi- 
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ded for under the managing agency agreement Whether the managing agency 
will continue or not after 31st March, 1953 could not have been predicted on that 
date It might have been open to the managing agents themselves to have given up 
or relinquished their agency, 1n which case they would not be entitled to the commis- 
sion even for the period for which they have rendered service The point need not 
be laboured further 1n view of the decision of the Supreme Court 1n Cotton Agents, 
Ltd. v Commissioner of Income-tax! In that case the facts were these. The Cotton 
Agents, Ltd, Bombay, a limited lability company, registered under the Indian 
Companies Act, was the assessee The assessment year was 1946-47 and the account- 
Ing year was the year ending with Diwali, 1945 (October 18, 1944 to November 4, 
1945) The assessee paid a sum of Rs 5,00,000 to another company called the 
Nemani group who were the managing agents of another limited company as the ? 
price for securing the managing agency rights. The assessee company, therefore, 
became the managing agents of the third company ın the place of the Neman1 group. 
Under the terms of the agreement the assessee company became entitled to the emolu- 
ments of the managing agents from 1st April, 1944 The managing agency commis- 
sion from 1st April, 1944 to 31st December, 1945 amounted to Rs 2,20,433 and from 
January, 1945 to 31st Ma1ch, 1945 to Rs 67,959 The case of the assessee company 
was that for the assessment year 1946-47 ıt was liable to pay tax only on thé com- 
mission of Rs 67,959 which it had earned by working as managing agents of the 
mills company and that it was not liable to pay tax on the sum of Rs. 2,20,433. 
This contention of the assessee company was not accepted by the Department, but 
the Tribunal accepted ıt The assessee also pleaded that as the managing agency 
commission was based on the sales, the commission accrued to the managing agents 
as and when the sales were made The Tribunal expressed the view that the 34 
per cent commission on sales made when the Nemani group was the managing 
agent accrued to that group and not to the assessee, that a debt was created in 
favour of the Nemani group on every sale during its period of managing 
agency and that only the payment of the debt was deferred till the accounts of 
the company weie passed at a general meeting and that therefore the commission 
prior to the close of the year 1944 was assessable in the hands of the Nemani 
group and thereafter in the hands of the assessee company The Department’s 
contention was that the whole of the managing agency commission accrued to 
the assessee. The following question of law was referred to the Bombay High 
Court for decision 

* Whether on the facts and circumstances of the case the managing agency commussion at 


34 per cent on sales made by the new Swadeshi Mills of Ahmedabad, Ltd , between April 1, 1944 
and December 31, 1944 accrued to Shivanarayan Surajmal Nemani, or to the assessee ? ” 


The Bombay High Court held that the matter was concluded by the decision of 
the Supreme Court in E D Sassoon & Co, Ltd v Commissioner of Income-tax?. 
On appeal to the Supreme Court the decision of the Bombay High Court was affirmed. 
At page 141, Das, J, observed as follows 


“Tt has been argued before us that the decision (Sassoon’s case?) required reconsideration 
because ıt failed to make a further distinction , a distinction which, it ıs stated, arises 1n law, between 
the right to receive payment and the creation of a debt We consider ıt unnecessary to consider 
such a distinction, 1f any such exists, 1n the present case On our view of the managing agency 
agreement, the commission of the managing agents became due at the end of the financial year and 
that 1s when 1t accrued , and there were neither any debt created nor any right to receive payment 
when each transaction of sale took place We were also addressed at some length on the further 
question whether managing agency 1s service and, if. so, whether ıt must be for one full year or 
whether apportionment 1s permissible These questions do mot fall for decision 1n the present case 
and we express no opinion thereon We have proceeded in this'case on the footing that the managing 
agency work of the assessee company constituted business within the rule of the decision in Lakshmi- 
narayan Ram Gopal & Son, Lid v Government of Hyderabad?, and on that footing we have decided 
the question of accrual ” 


The principle laid down by the Supreme Court 1s that the managing agency 
commission based upon percentage of sales or puichases does not accrue de die 


e 
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in diem as and when each transaction takes place, but only at the end of the year 
when the transactions during the year have got to be taken note of and the commis- 
sion fixed. The very fact that the commission ıs payable only after the company's 
accounts are closed each year would seem to 1mply necessarily and 1nevitably that 
it would not be open to the managing agents to claim remuneration on a propor- 
tionate basis 1n a case where the service is not for the period of the year. Having 
regard to the terms of the managing agency agreement, to which we have already 
adverted, we are of opinion that ın the present case the assessee did not become 
entitled to the sum of Rs . 72,315, representing the portion of the managing agency 
commission during its accounting year ended 31st March, 1953. The Department 
was therefore not right 1n including the amount ın the year 1n question for purposes 
of tax  Iti1s no doubt true that the Department has been following the procedure 
of splitting up the managing agency commission into portions and including such 
portions in the assessee's 1ncome as would fall within the scope of each accounting 
year. But this system appears to be clearly wrong particularly 1n view of the deci- 
sion of the Supreme Court. Thus does not, however, mean tbat the assessee would 
escape taxation with regard to this amount of Rs. 72,315 It would be open to the 
Department to re-open the assessment of the assessee to the extent to which 1t 1s per- 
missible 1n law and make the correct computation of income 1n the light of the deci- 
sion of the Supreme Court in Cotton Agents, Ltd. v Commissioner of Income-tax!. 


In the result, the question 1s answered 1n favour of the assessee. As the assessee 
has failed to raise the propei contention before the Department and the Tribunal, 
it would not be entitled to costs. 


P.R.N. Answered accordingly. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT —Mnm. Justice G. R. JAGADISAN AND Mm. Justice P.S. KAILASAM. 


Samidorai Thennavarayar .. Petitioner * 
U. 
Vaithilinga Thennavarayar and others .. Respondents. 


Gonstitution of India (1950), Article 133 (1) (a)—Leave to appeal to Supreme Court in ctvil proceedings 
—-Valuation—Subject matter of dispute in the Court of first instance to be more than Rs 20,000—Subject-matter 
of dispute on appeal to be more than Rs 20,000. 

The plaintiff filed the suit claiming a half share in the properties and his suit was dismissed by 
the trial Court. On appeal to the High Court the plaintiff was held entitled to an one-fourth share 
in the properties. On a petition filed by the defendant for leave to appeal to the Supreme Court, 
the High Court called for a finding on the value of the properties It was found that the value of the 
properties on the date of suit was Rs 64,260 and the present value Rs 1,00,155. On the question, 
if leave could be granted under Article 133 (1) (a) of the Constitution, 


* Held. Under Article 133 (1) (a) of the Constitution it 1s not required that the value of the subject- 
matter of the dispute on appeal should have been more than Rs. 20,000 on the date of the suit ın the 
Court of the first instance The requirements of the sub-clause will be met if the value of the subject- 
matter of the dispute 1n the Court of first 1nstance was over Rs. 20,000 and the value of the subject- 
matter of the dispute in appeal ıs more than Rs 20,000 

Petition under sections 109 and 110, Civil Procedure Code and Article 133 (1)(a) 
of the Constitution of India and Order 45, rules 2 and 3, Civil Procedure Code praying 
that in the circumstances stated therein the High Court will be pleased to grant a 
certificate under Article 133 (1) (a) to (c) of the Constitution of India and grantleave 
to appeal to the Supreme Court of India against the judgment and decree of this 
High Court, dated 3rd January, 1963 and made in A.S. No. 285 of 1957 preferred 
to this High Court against the decree of the Court of the Subordinate Judge of 
Cuddalore, dated 4th January, 1957 and made in O.S No. 93 of 1954 





1. (1961) 1 S.C.J 32 :40LTR.135 ALR.1960S C 1279, 


*Supreme Court Petition No. 112 of 1961. 25th April, 1963. 
(Sth day of Vaisakha, 1885 Saka), 
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P. S. Ramachandran and P. S. Balakrishna Ayar, for Petitioner. 
R. Gopalaswami Ayyangar, for 1st Respondent. 


The Court dehvered the following Judgments: 

Jagadisan, F7.—The question raised 1s of some importance, as it relates to the 
right of appeal to the Supreme Court under Article 133 (1) (a) of the Constitution 
read along with section 110, Civil Procedure Code I agree with the Judgment of 
my learned brother ; but I, however, wish to add a few words, having regard to the 
fact that no direct decision on the precise point now 1n issue had been brought to our 
notice. The facts of the case giving rise to this petition have been fully sét out by 
Kailasam, J., and they need not be repeated. 


A right of appeal is a substantive right, though ıt stems from a statute or the 
Constitution, and 1s not inherent 1n every defeated suitor. The Constitutional provi- 
sions dealing with the right of appeal to the Supreme Court have to be read with due 
regard to the qualifications, limitations and restrictions contained therein; but with 
a liberality which would favour an appeal being preferred rather than with the 
stringency that would defeat 1t. Ifthe words are sufficiently clear, either, for or 
against an appeal, there can be no issue regarding the right. If, however the words 
are ambiguous and are capable of being construed as sustaining a right of appeal, 
or as conferring such a right, 1t would be proper and legitimate for the Court to up- 
hold the right. This, in my opinion, 1s a sound canon of construction of statutes. 
Broadly stated, the ambiguity resulting from the language of an enactment 1s resolved 
by adopting that meaning which accord with justice and good sense (Countess of 
Rothes v Kirkcaldy Waterworks Commuissioners1. As between two constructions which 
are open, both being equally plausible, the Court may lean 1n favour of the more 
reasonable of the two (R. v. Halliday"). 


Now we have to construe the words 1n Article 133 of the Constitution in conjunc- 
tion with section 110, Civil Procedure Code. The latter provision does not call for 
any interpretation ; the test of pecuniary valuation ıs that the amount or value of 
the subject-matter of the suit in the Court of first instance must be Rs. 20,000 or 
upwards and the value of the subject-matter 1n dispute on appeal to the Supreme 
Court must be the same sum or upwards. The language of Article 133 1s not identical 
with that is section 110, Civil Procedure Code. The words 1n Article 133 (1) (a) 
are “the amount or value of the subject-matter of the dispute in the Court of first 
instance and still in dispute on appeal was and 1s not less than twenty thousand 
FUPCES.:. 3:534 € 4 wows S " Instead of the words *' the subject-matter of the suit "' 
occurring ın section 110, Civil Procedure Code, the words *' the subject-matter of 
the dispute " are found ın Article 133. The words “ still in dispute ” in Article 133 
are not to be found 1n section 110, Civil Procedure Code But for these two features, 
the phraseology, both in the Constitution and in the Civil Procedure Code, 1s almost 
identical Does the difference pointed out connote different meanings and thereby 
bring about a repugnancy between the two, 1s the vital point to be decided. It 1s 
quite obvious that, in case where there 1s any conflict between Article 133 of the 
Constitution and section 110, Civil Procedure Code, the Constitution should prevail. 
It seems to me that the “the subject-matter of the suit", and the words “‘ the 
subject-matter of the dispute" 1n the Court offirst instance connote the same meaning, 
that 15, the amount or value of the subject-matter of the context between the parties 
in the Court of first instance The language of the Constitution ıs perhaps a little 
more clear than that employed in the Civil Procedure Gode in regard to the matter. 
The words “‘ still in dispute on appeal" have caused me some difficulty ın mter- 
preting the Constitutional provision. It 1s possible to construe Article 133 (1) (a) 
as meaning that the dispute between the parties which survives for being agitated 
before the Supreme Court should alone be valued, and that the amount or value of 
the dispute should be not less than Rs 20,000 both at the time when the suit was 
instituted and at the time when the appellate judgment was passed. It 1s now well 
settled law that the point of time with reference to which the value of the subject- 
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matter of the dispute ın the Court of first instance is to be determined, is the com- 
mencement of the suit Rajendra v. Reshbehari! and the point of time for dete:mina- 
tion of the value of the subject-matter in dispute on appeals the date of the decree 
or order from which the appeal ıs made Bri: v. Bhuneswar? and Ram Kumar v Md 
Yakub? Article 133 (1) (a) 1s, however, not quite clear so as to indicate that what 
was taken into account 1s the subject-matter ofthe dispute on appeal even for the pur- 
pose of valuation ın the Court of first instance It would not be strained interpretation 
to hold that the meaning of Article 133 1s just what is meant and laid down under 
section 110, Civil Procedure Code 


The Constitution should not be read as departing from the established law, if 
the words therein do not lead to that conclusion. In choosing one of two meanings 
where the words are equally susceptible of both the meanings, the Constitution should 
be read as far as possible in harmony with the existing provisions of law. This has 
been pointed out by the Supreme Court in State of Punjab v Ajab Singh* in the follow- 
ing words: 

* If two constructions are possible, then the Court must adopt that which will ensure smooth 


and harmonious working of the Constitution and eschew the other which will lead to absurdity or 
give rise to practical inconvenience or make well established provisions of existing law nugatory ” 


Adopting this test, with respect, 1t seems to me that the framers of the Constitution 
did not intend to prescribe a different pecuniary test from what has been provided 
for in the Civil Procedure Code and adopted ın practice for over a long range of 
years. 


I concur with my learned brother that the petitioner is entitled to leave to 
appeal to the Supreme Court under Article 133 (1) (a) of the Constitution. 


Kalasam, 7 —Thus is a petition under sections 109 and r10, Civil Procedure 
Code and Article 133 (1) (a) to (c) of the Constitution of India for grant of a certifi- 
cate under Article 133 (1)(@) to (c) of the Constitution of India and for grant of leave 
to appeal to the Supreme Court of India against the decree and judgment of this 
‘Courtin AS No 285 of 1957 


The suit out of which this petition arises was filed by the plaintiff-respondent 
herein for a declaration that he 1s the legitimate son ofone Rangaswami T hennavara- 
yar, orin thealternative for a declaration that he 1sthe illegitimate son of Rangaswami 
Thennavarayar. He also claimed that he 1s entitled to a share in the plaint B and C 
Schedule properties. 


The trial Court dismissed the suit holding that he had not established that he 

was either the legitimate son or the illegitimate son of Rangaswami Thennavarayar. 

“The plaintiff preferred an appeal to this Court and in the appeal the claim of the 

plaintiff that he 1s the legitimate son of Rangaswami Thennavarayar was negatived, 

but a declaration was granted that he 1s the illegitimate son of Rangaswami Thenna- 

varayar, and therefore was entitled to a 1/4th share 1n the plaint B and C Schedule 
preperties. 


The defendant, who is the legitimate son of Rangaswami Thennavarayar, 
agerieved at the decision of this Court has filed this petition for grant of a certificate 
and for leave to file an appeal to the Supreme Court. As the judgment on appeal is 
not one of affirmance, the petitioner 1s entitled for leave to appeal if he satisfies the 
conditions laid down in Article 133 (1) (2) to (c) ofthe Constitution of India When 
the matter came up before us on an earlier occasion, there was a dispute amongst 
the parties regarding the valuation of the subject-matter of the dispute A finding 
was called for from the Subordinate Judge of Guddalore regarding the valuation of 
the properties The Subordinate Judge has found that the tetal value of B and C 
‘Schedule properties in 1954, the date of suit, would be Rs. 64,260, and the present 
value would be Rs. 1,00,155 The petitioner and the respondent have filed memo- 
xandum of objections to the finding of the Subordinate Judge as to the value of the 
f 
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suit properties The petitioner 1st defendant submitted that the price ofthe cashew- 
nut tope fixed by the lower Court ıs low He submitted that in any event the lower 
Court was m error 1s arriving at the value of the lands by taking 15 years’ income He 
further submitted that the learned Subordinate Judge was 1n error in taking the 
lowest rate Rs 50 that he ought to have taken the average at Rs 60 and that when 
capitalising the value he ought to have taken the 20 years’ incomeinstead of 15 years” 
income. Onthe other hand the learned counsel for the plaintiff-1st respondent 
submitted that the learned Subordinate Judge ought to have found that the valuation 
given by the petitioner's witness was highly exaggerated and that the learned Sub- 
ordinate Judge ought to have taken into account the value given in Exhibit A*1 which 
dealt with a genuine saleand fixed therate atRs 170 per acre. He also commented 
that, as the petitioner failed to discharge the burden of proving that the real value 
was higher than that given 1n the plaint, the lower Court was 1n error 1n fixing a 
higher value than that given in the plaint. We are unable to accept either the 
contention of the petitioner or that of the respondent. We do not see any error in 
the Subordinate Judge taking the 1ncome at Rs. 50 per acre or arriving at the value 
of the lands by capitalising 15 yearsincome We arealso unable to accept the conten- 
tion of the learned counsel for the respondent that the burden of proving that the 
value of the propertes was higher than the value given 1n the plaint 15 on the 
petitioner, and that he failed to discharge it The learned Subordinate Judge has 
given sufficient reasons for not accepting the value given in Exhibits A-1 and A-2, 
the two documents relied on by the respondent. In the circumstances we accept 
the finding of the learned Subordinate Judge regarding the value of lands. 


The learned counsel for the respondent submitted that even so the conditions 
required under Article 133 (1) (a) are not satisfied. The subject-matter of the 
dispute in the appeal to the Supreme Court is $th of plaint B and C Schedule pro- 
perties The value of B and C Schedules is determined at Rs. 1,00,155 Therefore, 
the requirement that the value of the properties in dispute on appeal should be over 
Rs. 20,000 1s satisfied. The value of the properties on the date of suit is found to be 
Rs. 64,260 The suit was filed by the plaintiff for a declaration that he was entitled 
to one-half of the plaint B and C Schedule properties and the matter in dispute in 
the Court of first instance was of the value of Rs 32,130. According to the learned 
counsel for the respondent, 1n order to satisfy the conditions under Article 133 (1) (a) 
of the Constitution not only should the value of the matter in dispute on appeal should 
be over Rs. 20,000 but the value of the matter in dispute on appeal when 1n the Court 
of first instance should also have been over Rs. 20,000. In other words, according 
to him, the 3th share of the suit property to which the appeal to the Supreme 
is confined, should on the date of the suit have been of the value of over Rs. 20,000. 
On the other hand the learned counsel for the petitioner submitted that 1n the Court ` 
of first stance the plaintiff claimed half a share in the suit properties and that the 
value of the subject-matter of the dispute in the Court of first instance 1s the value of 
the half share According to him, Article 133 (1) (2) does not require that the 
subject-matter in dispute on appeal, that is }th share, should be of the valueof 
Rs. 20,000 as on the date of the suit. The answer to these contentions depends upon 
the construction put on Article 133 (1) (a) of the Constitution of ‘India. Article 
198 (1) (a) is as follows : 


* 133 (1) (a) An appeal shall lie to the Supreme Court from any Judgment, decree or tinal order 
in a civil proceeding of a High Court in the territory of India i£ the High Court certifies that the amount. 
or value of the subject-matter of the dispute 1n the Court of the first instance and still 1n dispute on 
appeal was and 1s not less than twenty thousand rupees or such other sum as may be specified in that 


behalf by Parlament by law.” 


Sub-clause (1) (a) requires, (1) that the value of the subject-matter of the dispute 
in the Court of first 1nstance should be over Rs 20,000 and (2) that the value of the 
subject-matter in dispute on appeal should be over Rs 20,000. It 1s contended on 
behalf of the respondent that the words “‘subject-matter of the dispute 1n the Court of 
first instance and still in dispute on appeal was and is " require that the value of the 
subject-matter of the dispute on appeal, should have been more than Rs. 20,000 on 
the date of the suit in the Court of first instance. Particular emphasis 1s laid on the 
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words “‘ still in dispute". We are unable to construe the clause in the manner in 
which the learned counsel would want us todo. The requirement under the section 
is that the value of the subject-matter of the dispute 1n the Court of first instance was 
and the value of the subject-matter of the dispute on appeal is over Rs 20,000. The 
presence of the word ‘ still’ would require that thevalue of the subject-matter of 
dispute 1n the Court of first instance should havé been more than Rs 20,000 and the 
value of the dispute on appeal should still be not less than Rs 20,000 The word 
* still ? cannot be construed to require that the value of subject-matter of dispute on 
appeal should have been more than Rs 20,000 on the date of suit 1n the Court of 
firstinstánce. The learned counsel for the respondent drew our attention to the 
relevant part of section 110 of the Civil Procedure Code, which 1s as follows ` 

T .. the amount or value of the subject-matter of the suit 1n the Court of first instance 


must be twenty thousand rupees or upwards, and the amount or value of the subject-matter 1n dispute 
on appeal to the Supreme Court must be the same sum or upwards ” 


Section 110 requires that the value of the subject-matter of the suit 1n the Court of 
first instance must be Rs 20,000 or upwards, and the value of the subject-matter 1n 
dispute on appeal must be the same sum or upwards No doubt the wording in 
section 110, Civil Procedure Code 1s different from that of Article 133 (1) (a). Merely 
because Article 133 (1) (a) 1s differently worded we are unable to conclude that 
the framers of the Constitution intended it to be different from section 110 We 
are of opinion that different words were used 1n Article 133 (1) (a) of the Constitu- 
tion to convey the same meaning as 1n section 110, Civil Procedure Gode. 


It was admitted by the counsel appearingfor both parties that this question is 
not covered by any authority but a few decisions were brought to our notice to assist 
us in arriving at a conclusion. In Venkataswami v. Mamkyam! a Bench of this Court 
had to determine the value of the subject-matter in dispute 1n mortgage suit The 
suit was filed on title for possession of item (1) 1n the plaınt schedule. It was observed 
that the subject-matter of the appeal was confined only to the mortgage interest by 
the 5th defendant and therefore the value of the subject-matter of the dispute in 
appeal would only be the mortgage amount which was admittedly below Rs. 10,000. 
The Court held that the value of the subject-matter of the dispute 1n appeal could 
not therefore be held to be more than Rs. 10,000. From the above observations the 
learned counsel for the petitioner submitted that the learned Judges held that the 
value of the subject-matter 1n appeal could only be construed as the value of the 
mortgage right, and that if they understood Article 133 (1) (a) ofthe Constitution to 
require that the value of the subject-matter of the dispute on appeal to the Supreme 
Court should have been more than Rs. 20,000 on the date of the suit, they would 
have made observations to that effect. The question did not arise before the Court 
in the manner in which ıt has arisen now, and from the observations made it cannot 
be held,that the decision expressed any view on the point 1n dispute. 


We were next referred to the decision of a Bench of the Calcutta High Court 
in Brabirendra Mohan v Berhampore Bank, Lid® ‘The above decision 1s not helpful 
in deciding the point at issue 1n this petition, for ıt dealt with the difference between 
the expression “ value of the subject-matter of the suit" in section 110, Civil 
Procedure Code and the expression “‘ the value of the subject-matter of the dispute 
in the Court of first instance." 


In Mugneeram Bangur and Co. v Kalikas*, the expression “ subject-matter ot 


the dispute 1n the Court of first instance and still 1n dispute on appeal ” in Article 
133 (1) (a) was referred. After explaining the expression “subject-matter of the 
dispute " ın Article 133 (1) (a) Ghakravartti,G J , observed that the true meaning 
of the expression '' subject-matter of the dispute " was made clearer by the other 
phrase, ''subject-matter still ın dispute on appeal?" Reference to the 
expression “‘ subject-matter of the dispute 1n the Court of first instance and still in 
dispute ? does not throw any hght on the present controversy. 


47—M———MM——————————M—————— MH ————MÓ—aaà 
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Reliance was next placed on the observations made ın a decision of the Full 
Bench of the Andhra Pradesh High Court in Smt Kishore Devigaru v BG Ghoram?. 
Dealing with the expression ‘ subject-matter of the dispute ın the Court of first 
instance " in Article 133 (1) (a) of the Constitution the Full Bench approved the 
observations in Ramaswamt Atyar v. Vythinatha Aıyar?, which are as follows : 

* In our opinion the expression the * subjects in dispute? signifies the jural relation between the 
parties to the suit for the determination of which the suit 1s brought. 


It ıs clear that the expression ‘ subjects ın dispute’ means the cause of action or the subject" 
matter of htigation, that is, the mght which one party claims as against the other and demands the 
judgment of the Court upon ” s 


It was held that the subject-matter of the dispute 1n the Court of first instance has to 
be determined by looking at the substance of the averments 1n the plaint and the 
nature of the suit The Full Bench did not deal with the question which has now 
arisen for consideration and therefore the observations are not very helpful. 


As pointed out at the outset the decisions cited above are not helpful 1n coming 
to a conclusion on the question raised On a construction of the words in Article 
133 (1) (a) of the Constitution we held that the sub-clause does not require that 
the value of the subject-matter of the dispute on appeal should have been more than 
Rs. 20,000 on the date of the suit in the Court of first instance. The requirements 
of the sub-clause will be satisfied if the value of the subject-matter of the dispute ın 
the Court of first instance was over Rs 20,000 and the value of fhe subject-matter 
of the dispute on appeal ıs more than Rs 20,000. In view of our decision the 
petitioner will be entitled to appeal to the Supreme Court, and the leave asked for 
will therefore be granted. 


VS ———— Leave granted. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT .—Mr Justice T. VENKATADRI. 


G. Rangaraju .. Petitioner * 
v. 
Parthasarathi .. Respondent. 


Madras Buildings (Lease and Rent Control) Act (XVIII of 1960), sectton 10 (2) ()—WAlful default ın 
payment of rent — What constitutes 


A mere default ın payment of rent for a few days will not’ amount to wilful default To hold that 
a tenant ıs wilful in payment of arrears of rent, 1t must be proved beyond doubt that he had exhibited 


supine 1ndifference and callousness. 

Petition under section 115 of Act V of 1908 praying the High Court to revise 
the Order of the Court of the Small Causes (II Judge), Madras, dated 2oth 
January, 1961 and made :in HRA No 285 of 1960 (H R C. No. 1551 of 1959 Rent 
Controller, Madras) 


M. P. Sundara Rajan and V. R Natarajan, for Petitioner. 
V. Kumaraswamy, for Respondent. : 


The Court delivered the following 


Jupement —This Revision Petition arises out of the proceedings under the 
Madras Buildings (Lease and Rent Control) Act, 1960 The petitioner in this 
Revision Petition 1s the tenant He was in occupation of a non-residential portion 
of building on a rent of Rs 65 per month Originally, the landlord filed an applica- 
tion for eviction of the petitioner herein, on the ground that there was wilful default 
in payment of arrears of rent for the month of March, 1959 At the time of the 
Application, he mentioned that he committed an error 1n including the month of 








1 (1960) 1 An WR 82 AIR 1960A.P. 2 (1903) 13MLJ 448 ILR.26 Mad. 
286 (FB) 760 


* GRP No 472 of 1961. 29th August, 1963. 
(7th day of Bhadra—1885, Saka). 
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April also 1n the petition. The Rent Controller dismissed the application, on the 
ground that there was only a delay of eight days, and even assuming that there was a 
delay, it had to be condoned On appeal, this decision was reversed and the learned 
Judge came to the conclusion that there was a wilful default on the part of the peti- 
tioner herein and ordered eviction. It1s against this order that the present Revision 
has been filed by the tenant. 


The only question that arises for consideration 1s whether there has been wilful 
default in payment of rent for the month of March, 1959 The landlord has now 
conceded that the wilful default in payment of rent will be confined only to the month 
of March, 1959, because the tenant tendered the rent for both March and April, 
1959 on 11th May, 1959 Itis now an admitted case that there was no arrears till 
March, 1959 The case, as set up by the tenant, 1s that he had to go to Dindigul 
to purchase some machinery in connection with his business, and by the time he 
returned and tendered the rent for the month of March, there was a delay of eight 
days. I feel, on the facts of this case, that there cannot be any wilful delay on the 
part of the tenant. To hold that a tenant is wilful in payment of arrears of rent, 
it must be proved beyond doubt that he had exhibited supine indifference and callous- 
ness. A mere default in payment of rent for a few days will not amount to wilful 
default vide Hazarımull S Company v Estate of P C Balu Doss’. 


Learned counsel for the respondent seriously contends that the defence set up 
by the tenant 1s an absurd plea, but even assuming that his statement 1s false, it has 
been held 1n Lakshmi Ammal v. Gurunathan® that the mere fact that the tenant put 
forward a false defence at the time of hearing of the petition would not be sufficient 
to hold that the default was wilful. 


After reviewing the above decisions, I feel that,there 1s no wilful default on the 
part of the tenant in payment of arrears of rent for the month of March 1n the month 
ofMay. Therefore this Revision Petition 1s allowed, but, 1n the circumstances, there 
will be no costs throughout. 


V.S. ————— Petition allowed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
(Appellate Jurisdiction.) 


Present :—M n. S. RAMACHANDRA Iver, Chef Justice ann Mr. Justice K. 5- 
RAMAMURTI. 


The Management of the Hindu, M/s Kasturi & Sons, Ltd., 


Madras-2 .. Appellant * 
v. 
The State of Madras represented by the Secretary, Labour 
Department, Madras and others .. Respondents. 


« Working Journalists (Fixation of Rates of Wages) Act (XXIX of 1958)—Recommendatzons of the Com- 
mittee appointed under—Copyholders in the “Hindu” establishment are proof readers under Group IV of the Scheme 
of Wages recommended by the Committee 

The ‘ Copyholders " in the Hindu establishment are “Proof readers” who will come under 
Group IV of the Scheme of Wages prescribed under the Recommendations of the Wage Committee 
appointed under the Working Journalists (Fixation of Rates of Wages) Act, 1958 


When an award or statutory report etc , does not in terms provide a wage formula m respect 
of a particular category 1t must not be automatically presumed that they have omitted to provide 
for the case , regard should then be had to the principal as contrasted with the casual, occasional” 
or incidental duties performed by the employee, and his salary determined on that basis 

Appeals under clause 15 of the Letters Patent against the order of the Hon’ble 

Mr. Justice Veeraswam1, dated 14th December, 1961 and made ın the exercise of 

the Special Original Jurisdiction of the High Court in Writ Petition Nos. 884 to 892 

mT 
1. (1957) 1ML J. (NRC) 56. 2. (1956)2MLJ (NRC) 31. 


* W.A. Nos. 39 to 47 of 1962. 23rd August, 1963. 
(1st day of Bhadra, 1885—Saka). 
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of 1960 presented under Article 226 of the Constitution of India to issue a writ of 
certiorart calling for the records relating to GO Ms. No. 4081 (L.A.B), dated 23rd 
August, 1960 and to the order of the Labour Court, dated 23rd July, 1960 forming 
the annexure to the said G O. and to quash the said GO therein. 


R Ramamurtt Ayyar and K. Sundararajan for Appellant. 


The Additional Government Pleader on behalf of the Respondents 1 and 2. 
K V. Sankaran for Third Respondent. 
The Order of the Court was pronounced by 


Ramachandra Iyer, C f —These are appeals under clause 15 of the Letters 
Patent against the Judgment of Veeraswami, J , ın batch of Writ Petitions filed 
under Article 226 of the Constitution by the management of the Hindu for the issue 
of a writ of certzorart to quash the orders passed by the Labour Court, Madras under 
section 9 (2) of the Working Journalists (Fixation of Rates of Wages) Act 
XXIX of 1958 directing the payment of certain sums by the management to the 
third respondent in the several appeals. The latter are being employed as copy- 
holders in the press. The management have prescribed a grades system of wages to 
them Their work is associated with the correction of proofs in the preparation of 
the daily newspaper run by ıt In preparing the daily, the matter taken up for 
publication whether it be in the form of manuscript or typed script goes through 
four stages of proof correction before it 1s finally incorporated 1n the final publication. 
The first or what is called the rough proof ıs checked up by the manuscript or 
typed script by two sets of persons acting together, namely the proof readers and 
the copyholders "The latter reads out the matter given for printing, while the 
proof reader follows the same with the printed proof in his hands. Tre prcof 
reader who 1s acquainted with the symbols employed 1n proof correction, makes the 
corrections wherever necessary both with a view to bring it in conformity with the 
original and also to correct mistakes ın printing This dual agency for the correction 
of first proof, we are told 1s employed only ın a few newspapers among whom the 
** Hindu " is one. That undoubtedly facilitates quicker despatch of work. The 
rough poof thus corrected goes to the press again for a second proof called the author's 
final. After the correction of that proof the third proof known as final galley emerges 
from the press. That again 1s corrected and the fourth proof called the page proof 
comes for the final correction. Except at the stage of the rough proof in the 
correction of which the copyholder does only the reading part of the comparison 
and correction in all the subsequent stages of the work the duties pertaining to 
correction of proof are given to the copyholder as well as the proof reader indis- 
criminately In other words printed proofs at the stage of the author's final 
galley and page proofs are distributed for correction not merely to proof readers 
but to copyholders as well. 


The respondents 1n these several appeals occupying the specified category as 
copyholders on the staff, clamung that they were proof readers within the 
class of persons so designated, 1n the Recommendations of the Wages Committee 
appointed under the Working Journalists (Fixation of Rates of Wages) Act, 1958 
and as such entitled to receive emoluments applied to the State Government for 
recovery of arrears of salary due to them on that basis, (after giving credit to the 
actual amounts received by them from the management). The Govermnent in 
due course referred the applications for adjudication to the Labour Court at Madras. 
The management contested the applications stating that the copyholders could never 
be regarded as proof readers This objection has been overruled by the Labour 
Court which computed the amounts due to the employees on the basis that they 
were proof readers and directed the management to pay the same to the respective 
ues A certificate under section 9 (1) of the 1956 Act by the State Government 
ollowed. ; 


The validity of the order of the Labour Court and of the certificate, was challen- 
ged 1n this Court under Article 226 of the Constitution before Veeraswami, J. The 
Aearned Judge has upheld the decision of the Labour Court and hence these appeals, 
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The only question that arises for determination in these appeals 1s, whether 
the respondents fall within the category of proof readers for whom scales of pay 
and grades have been fixed by the Wage Committee appointed under the Working 
Journalists’ Act, 1958 The contention for the management is that as there 1s no 
specific provision in the recommendations for a copyholder he could not be entitled 
to the benefit thereunder. Ordinarily where an employee under a contract of 
employment 1s designated as holding a particular post 1t will not be open to him to 
claim that the duties performed by him pertain to some other category and that he 
should, therefore, be regarded as holding that post to which such duties are appro- 
priate, and not the one to which his employer appointed him. But this rule cannot 
apply in all its rigour where a comprehensive system of wages for the workers in an 
establi;hment has been evolved by an industrial award and the like, or as 1n this 
case by a statutory authority In such a case 1t will be the duty of the employer 
and of any other authority concerned with the matter to determine under which 
category of wage structure, a particular employee falls and determine his wages or 
salary accordingly. Where an award or statutory report etc , does not in terms 
provide a wage formula 1n respect of a particular category 1t must not be automati- 
cally presumed that they have omitted to provide for the case ; regard should then 
be had to the principal as contrasted with the causal, occasional or incidental duties 
performed by the employee, and his salary determined on that basis. Indeed this 
rule has been accepted by the Wage Committee itself for interpretation of its Re- 
commendations to individual cases. Paragraph 25 of Chapter III of the Recommen- 
dations states : 

* The principal duties performed by an employee should determine the category of such employee 
neither designation nor casual or occasional work should be taken 1nto account for such categorisation ** 
But before we refer to the actual Recommendations of the Committee, we have to 
digress a little into the historical background of the Recommendations and to one 
decision of this Court. 


In the year 1955 of the Central Legislature passed the Working Journalists 
(Conditions of Service and Miscellaneous Provisions) Act, 1955, that will be referred 
to hereafter as the Act of 1955 That Act came into force on goth December, 1955. 
The Wage Board constituted under that enactment in the following year, fixed 
scales of pay for the working journalists. The validity of the decision of the Board 
was impugned by the management of certain newspapers before the Supreme Court 
by applications under Article 32 of the Constitution. By the judgment of the 
Court dated 19th March, 1958, the proceedings of the Wages Board, (the decision 
therein having been found to have been arrived at without consideration of the 
capacity of the employers to pay salaries) were quashed In so doing the Supreme 
Court laid down the principles which should generally guide the statutory autho- 
rity entrusted with the matter of fixation of salaries of the working journalists. 
The judgment 1s reported in Express News Papers v. The Unon of India’. 


Soon, thereafter an Ordinance called as Working Journalists (Fixation of 
mtes of Wages) Ordinance was issued with a view to enable the fixation of wages 
of working journalists in accord with the principles laid down in the above case 
by the Supreme Court 'This Ordinance was duly replaced by an enactment bearing 
substantially the same Short Title (XXIX of 1958) to which we have made reference 
earlier. Even under the Ordinance a Wage Committee had been appointed for the 
purposes envisaged That Commuttee continued to function under the enactment 
that followed the Ordinance. The Wage Committee in due course made its 
recommendations They were in the main accepted by the Central Government and 
by virtue of the powers vested in the Government under section 6 of the 1958 Act 
an order 1n terms of the recommendations so accepted was passed. That order came 
into force on Ist June, 1958. The order made obligatory upon the management 
of newspapers to pay wages to the several categories of their employees in accordance 
with the recommendations thus accepted. Confining ourselves to the daily news- 
papers for the moment, the Committee classified them into six divisions 1n accordance 
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with the gross income that the particular newspaper earned. We may incidentally 
mention that the Hindu occupying as it does, a pre-eminent position amongst 
the newspapers of this country has been placed in the A Class. The workin g journa- 
lists were also categorised 1n the Recommendations into groups, they being roughly 
divided into four groups , Wages, scales and grades with respect to each group 
appropriate to the particular class of newspaper, were specified in the report. Proof 
readers, for example come under Group IV in A Class Newspapers They were 
fixed in the grade of Rs 125—300 per month. The increase being by annual 
increments. The Schedule to the Wage Committee Recommendations giving 
functional definitions has stated with reference to Group IV, . 

“t Proof reader 1s a person who checks up printed matter or ‘ proof’ with editor copy to ensure 


strict conformity of the former with the latter Factual discrepancies, slips of spelling, mistakes of 
grammar and syntax may also be discovered by him and he either corrects or gets them corrected.’” 


It must, however, be remembered that fixation of wages by the Committee 1s confined 
to working journalists as defined in the 1955 Act We have already referred 
to the fact that ın the definition of that term under the enactment working journa- 
list is deemed to include a proof reader. Copyholders as such are not expressly 
mentioned in section 2 (f) of that Act but having regard to the functional definition 
adopted by the Wage Committee they would be entitled to the same salary as proof 
readers only xf they show that their duties are such that they come within the terms 
of the definition of “‘working journalists”. It 1s clear from the Report of the Wage 
Committee that it was for this reason that they have not separately provided for 
the wages for the copyholders as such. In other words the Committee's recommen- 
dations would apply to copyholders only if it is made out that the work alone by 
the copyholders satisfies the requirements of the work of “ proof readers" within 
the meaning of thatterm giveninthe Schedule to the Committee’s Recommen- 
dations. 


It is the employee's case that they come within the term of * proof reader" 
in Group IV of the Recommendations. This claim 1s contested by the management 
on two grounds : (1) their functions are essentially different from those of proof 
readers for all that the former have to do 1s to read the manuscript alone, they are 
not even qualified for being proof readers as they are notconversant with the symbols 
employed 1n the correction of proof and (2) the deciding factors in the matter of 
categorisation 1$ the main duty performed by the copyholder, and as reading of 
the original which should be regarded as their main duty cannot amount to checking 
of the printed matter the essential duty of a proof reader not being such he cannot 
be regarded as a proof reader. The fact that correction of proof from the second 
to the fourth stage 1s given to them, it 1s contended, is only incidental and that it 
cannot be decisive of the true nature of their role. 


The Labour Court rejected these contentions of the management on the ground 
that it had already been decided by this Courtin Hindu v M U J i,that copyholders 
in this particular establishment were proof readers. Putin that form, the view of 
the Labour Court might be open to criticism, as indeed ıt was so criticised by time 
learned Counsel for the appellant, that that decision was concerned only with the 
question whether a copyholder was a working Journalist or not that catinot be extend- 
ed to a case where the matter to be determined 1s whether copyholders are entitled 
to claim salaries fixed for the proof readers. The decision in the Hindu & another v. 
ther Workers (Madras Union of Journalists) 1, related to an industrial dispute which 
arose before the enactment of the Working Journalists (Fixation of Wages) Act, 
1958 As we stated the 1955 Act defined the “ working journalist " as including 
proof reader. The proof readers in the Hindu claimed that they were entitled to 
the same privileges as any other working Journalist, 1 e., for six hours day work. The 
management declined to extend them that benefit on the ground that although the 
definition of the term ** working journalist ” ın the Act purported to include them, 
the object and scope of the enactment did not envisage such persons getting benefits 
thereunder. This resulted in an industrial dispute which was referred for adjudi- 
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cation to the Industrial Tribunal at Madras. Both the Tribunal and Rajagopala 
Ayyangar, J , in proceedings under Article 226 of the Constitution that followed 
the decision of the Tribunal held that proof readers in the Hindu were entitled to 
all the benefits under the 1955 Act as they were working journalists within the 
express terms of the definition contained inthe Act The learned Judge further 
observed . 


* It 1s true that some evidence was adduced ın this case to the effect that the ‘ copyholders ° 
had less educational attamments and were less competent than *' proof readers’ and that they were 
not required to be acquainted with the symbols usually employed in the printing business ın proof 
correction But I am unable to hold that because of this reason they formed a different class altogether 
from proof readers ın the Hindu Establishment It would be seen that they corrected three out of^ 
four proofs from the ‘ author final’ stage along with the regular Proof Examiners Whatever might 
be the position ın those cases where their duties were as copyholders exclusively, sz , reading 
from the original for comparison with the print in proof in the case on hand, they were 1n the Hindu 
employed substantially as Proof Examiners ” 


The question then 1s whether the duties performed by the copyholders would enti- 
tle them to be classed as proof readers for the purpose of interpreting the Recommen- 
dations of the Wage Committee The decision of Rajagopala Ayyangar, J, ın the 
case mentioned above was before the Committee when ıt considered the matter. 
In paragraph 102 of its Report the Committee has stated , 

** In the Madras case already referred to copyholders ın the Hindu were held to be proof readers 
because at certam stages they examined proofs Copyholders as such are not expressly mentioned. 


in the definition ın section 2 (f) of the Act and they would be entitled to wages of a Working Journa- 
list only if they show that they come within the terms of the definitions of Workmg Journalists”. 


Turning to the definition of “ proof reader" as given in the Schedule to the 
report which we have extracted above we find that his duties are to ensure strict 
conformity of the printed matter with the editor copy and part of his functions will 
be to correct slips of spelling, mistakes of grammar and syntax. It would be suffi-- 
cient even 1f he were to get them corrected. From what we have said above, it 
will be clear that the work done by the copyholder in the Hindu are the same as 
that of proof readers from the second to the fourth stage of proof correction. Those 
stages undoubtedly involve correction of discrepancies, slips of spelling, mistakes, 
etc. Even in regard to first stage 1t cannot be said that their functions are essentially 
different from those specified in the definition. The work of correction of the first 
proof to accord with the original matter, can be done by one person ; but that 
will involve comparatively a longer time and greater difficulty than when ıt is done 
by a dual agency. The Hindu has therefore introduced this dual system with a 
view to ensure quicker despatch of business and greater accuracy 1n the process of 
comparison. In such a case, one can reasonably say that both the proof reader 
and the copyholder together perform a single act, namely that of correction of 
proofs, the duties of both being an integrated act Both of them ın a sense can be 
called proof readers 1n regard to the first stage of proof correction within the meaning 
of the term ofthe definition As pointed out by Rajagopala Ayyangar, J , the fact 
sleet one among them has lesser educational or other qualifications ıs wholly 
irrelevant when considering the nature of the work done by him, We are therefore, 
in entire agreement with the view taken by Veeraswam1, J , that the copyholders 1n 
the Hindu establishment are proof readers who will come under Group IV of the 
scheme of wages prescribed under the recommendations of the Wage Committee 
appointed under the Working Journalists (Fixation of Rates of Wages) Act, 1958. 
The appeals fail and are dismissed with costs, one set, to be distributed equally. 


K.S. Appeals dismissed. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
(Original Jurisdiction.) 
PRESENT —Mar,. JUSTICE K. VEERASWAMI. 
In the matter of the Companies Act I of 1956 


and 
In the matter of M/s. Stressed Concrete Constructions (Private), Ltd. 
A.C.K. Krishnawami .. Petitioner * 
V. 
M/s. Stressed Concrete Constructions 
Private, Ltd. .. Respondent. 


Companies Act (I of 1956), sections 433 (e), 434 (1) (a) and 439 (1) (b)—Company—When “ unable to 
pay iis debts "—Liabilitws exceeding assets—Sufficwncy—Credior whose debt 1s barred by limitation— Petition 
by, based on notice of demand and refusal—Sustainabiltty—Limitation Act (LX of 1908), section 19—'" Acknow- 
-Ledgment "—Resolutton of Board of Directors of Company and letter requesting managing director. to wawe 
remuneration due to him—JIf saves limitation : 


Watver—Plea of —Proof—1f can be wnplted or inferred 


From the mere fact that the liabilities of a company as found in the affidavit of the Registrar of 
‘Companies filed in Court, far exceed its assets, 1t does not necessarily follow that the company 1s una- 
ble to pay 1ts debts within the meaning of sections 433 (e) and 434 (1) (a) of the Companies Act, 1956. 
A company may have liabilities more than it assets, but it still may have in particular circumstances the 
Capacity to meet demands from its creditors. 


Where the debt due to a creditor 1s barred by limitation on the date of his application for winding- 


up, his petition for winding-up the company based on his notice of demand for payment and failure to 
«comply with it, cannot be sustained under section 439 (1) (b) of the Companies Act. 


A resolution passed by theBoard of Directors of a Company to request the managing director there- 
of to waive his claim to the remuneration due to him and a letter addressed to him in pursuance of the 
resolution requesting him to waive his claim do not amount to an acknowledgment of lability unde: 

-section 19 of the Limitation Act, 1908 Even assuming that the Board of Directors expressly acknowled- 

ged the debt ın writing signed by them, ıt would not operate as an acknowledgment made by a 
director of a debt duc to himself, when the managing director, continues as a director, though not as 
managing director, although he might not be a party to the proceedings of the Board of Directors 
iin which the resolution was passed 


The word “ wages" in Article 102 of the Limitation Act would cover also salary and Article 102 
would therefore apply to a claim by the Managing Director of a company for payment of the salary 
or remuneration payable to him as managing director. Article 120 of the Limitation Act would not 
-apply 
To sustain a plea of waiver there must be clear and specific evidence and ıt cannot be implied or 
inferred from circumstances, 


From the circumstance that the managing director of a company had waived his claim to remunera- 
«tion for certam prior years, and that he did not appear or figure as a creditor in the Company Court 
in response to an advertisement in connection with an application for winding up the Company, 1t does 
not necessarily follow that he waived his claim to remuneration for the subsequent years and the 


,Dlea of waiver cannot be upheld. 
eG 


Petition for winding-up under sections 433 and 434 ofthe Companies. Act. 
S. V. Subramaniam, for Petitioner. i 


G. Vasantha Pai, P. D. Padmanabha Pai, A. Basil Philip and N Ramachan- 
.dran, for Respondent. 


The Court delivered the following 


JUDGMENT —This petition ıs by a creditor of the company for its compulsory 
winding-up. The ground on which the petitioner seeks the order is that the com- 
.pany, 1n spite of his notice of demand dated October 31, 1960, to pay asum of 
Rs. 26,400 for services rendered as 1ts managing director from July 1,1958 to August 
‘6, 1959, has failed to comply with the demand down to date The other ground 
-of the petitioner 1s that the company, 1s also unable to pay its debts 
eee 
*Company Petition No 16 of 1963. 20th September, 1963. 
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This 1s a private limited company, of which. the petitioner was the managing 
director until August 6, 1959. He resigned from that office with effect from the 
next day But he continued to be a director of the company for sometime there- 
after. Hus case 1s that under Article 107 of the Articles of Association, he was en- 
titled to draw Rs 2,000 per mensem as remuneration for his services as managing 
. director of the company, that though prior to April, 1958, he did not draw his salary, 
he, however, did so for April to June, 1958 The Company's year of accounts stated 
to be 30th June He claims that since the beginning of July, 1958, to the date of his 
resignation, the company was liable to pay his remuneration According to the 
balance-sheet for the year 1958-59 a sum of Rs 24,000 was debited to the profit and 
‘loss account as payable to the petitioner as remuneration for that period He had 
also claimed, though wrongly as evident from Exhibit R 1 (2), that at the general 
body meeting of the company on March 31, 1960, the accounts, as shown in the 
balance-sheet, were passed. The petitioner asserts, therefore, that there could be 
no doubt that the sum of Rs. 24,000 was owing to him from the company by way 
of remuneration. 


Alternatively, the petitioner refers to the affidavit of the Registrar of Companies 
in which it 15 stated that the company had as on June 30, 1962, realisable assets of 
the value of Rs 5,51,253 against liabilities of Rs 14,59,260 and contends that 1n view 
of this the company is unable to pay its debts 


My impression, formed 1n the course of the argument before me, is that the peti- 
tioner has resorted to thus application for winding-up as a means of recovering his 
debt, instead of instituting a suit for the purpose and establishing his debt. But, 
T am not inclined to dispose of the application on that ground. On behalf of the 
«company, the plea 1s that the petitioner had waived his right to remuneration for 
the period from July, 1958 to the end of the June, 1959 Jam not satisfied that this 
plea has been made out Asa matter of fact, as late as December 17, 1959, the 
directors resolved requesting the petitioner to waive his claim. Thereis no evidence 
that the petitioner complied with that request at any tıme. On the other hand, by 

his letter dated October 31, 1960, the petitioner clearly denied having agreed to forego 
his remuneration for the period The contention for the company 1s that the cir- 
-cumstantial indications would show that there had been such a waiver The cır- 
-cumstances referred to are that the petitioner, for the period prior to April, 1958, 
had waived his remuneration for each year, and that in an earlier petition for liquidation, 
which went up 1n. O. S. appeal, he did not figure before the Division Bench dealing 
with that appeal as a creditor in response to an advertisement. As far the first cır- 
cumstance, assuming that the petitioner had been waiving his remuneration every 
year prior to July, 1958, ıt does not necessarily follow from it that be waived for 
the subsequent year from July, 1958 The effect of the other circumstance 1s merely 
that the petitioner, by not acting as a creditor, was not interested either 1n supporting 
emer opposing winding-up. It seems to me, therefore, that the plea of waiver 1s not 
true. 

The next contention for the respondent 1s that even assuming that the amount 
claimed by the petitioner 1s due to him, the clarm became barred by January 8, 1963, 
when the present petition was filed I have already stated that at the director's 
‘meeting dated December 17, 1959, they resolved to request the petitioner to waive 
his clam Impliedly ıt might be taken that the request for waiver presupposed 
acceptance of liability to pay the salary But I consider that this cannot be treated 
as an acknowledgment of liability under Article 19 of the Limitation Act Nor 
am I inclined to regard the letter of the company dated October 28, 1960, to the peti- 
toner as containing an acknowledgment On both these dates, namely, December 
17, 1959, and October 28, 1960, the petitioner continued to be a director Even 
if the Board of directors, on those dates, had expressly acknowledged the debt 1n 
writing signed by them, it would nevertheless not operate as an acknowledgment 
made by a director of a debt due to himself To such a case, the principle of Jn re 
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The Coliseum (Barrow), Ltd 1, In re Transplanters (Holding Company), Ltd 2? and 
Thurumalai Iyengar v. Official Liquidator, Srinivasa. Mills, Ltd.? would be applicable. 
It 1s true the petitioner was not a party to the proceedings of the Board of Directors 
at its meeting dated December 17, 1959. But, that in itself can make no difference 
to the application. of the principle. Further, even on the assumption that the pro- 
ceedings at that meeting of the Board of Directors amounted to an acknowledgment, 
the debt would still be barred on J anuary 8, 1963, when the present application was 
filed for winding-up. 


It was contended for the petitioner that the proper article of limitation applicable 
to the claim was Article 120. The argument 1s that remuneration payable to a mana- 
ging director 1s not salary and a claim 1n respect of ıt 1s not covered by any article. 
of limitation. specifically. But, ın my opinion, in the circumstances of this case, 
the remuneration appears to be clearly salary Itis payable month after month 
and the payment does not depend upon the actual service rendered. It 1s then urged 
that even assuming the remuneration 1s salary, 1t cannot be treated as wages so as to 
attract Article 102 of the Limitation. Act. But this question has been concluded 
against the petitioner by Punjab Province v Pandit Tarachand 4 in Which it was held. 
that the word wages 1n the article would cover also salary. 


Since on the date of the application for winding-up the petitioner's claim would 
thus seem to have been barred, his petition based on the notice of demand for pay- 
ment and failure to comply with it, cannot be sustained. 


It is true that as found 1n the affidavit of the Registrar the liabilities of ine com- 
pany far exceed 1ts assets asin 1962. But 1t does not necessarily follow from it that 
the company 1s unable to pay its debts. A company may have liabilities more than 
Its assets , but still may have, ın particular circumstances, the capacity to meet de- 
mands from its creditors. No evidence has been placed before me beyond the 
affidavit of the Registrar that the company is really unable to pay its debts. The 
second ground for winding-up order 1s, therefore, not made out. 


The petition 1s, therefore, dismissed with costs. 
P.R.N. Petition dismissed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT —MR JusrICE G R JAGADISAN AND MR. JUSTICE T. VENKATADRI. 
S. V. Venkatasubbu and others . Appellants* 


y. 
The Utilities (India), Limited ın Voluntary Liquidation by its 
Liquidator R T. Naidu, Advocate, Coimbatore .. Respondent. 


Companies Act (I of 1956), section 543—Scope and effect —Company— Voluntary winding-up—Surt ipe 
Liquidator against legal representatives of deceased managing director for recovery of moneys retained by deceased — 
Maintainability—Cwil Procedure Code (V of 1908), section 9—Bar of cwil suit —Principles o 


Section 543 of the Companies Act, 1956 does not oust the jurisdiction of an ordinary civil Court to 
entertain a suit by the Liquidator of a company which is being voluntarily wound up, against the legal 
representatives of a deceased managing director of the company for recovery of amounts or properties 
of the company retained or held by him The Liquidator ın a voluntary winding up 1s within the 
section and a claim for recovery of a specified sum of money ıs plainly within its compass. The 
section 1s not confined to unliquidated claims for damages against a director or officer. 


Nor does the section bar a civil suit in a civil Court as regards matters covered byıt The lability 
of a director to pay or return the company's money or property 1s a general or common law liabihty 
and the obligation to restore any money or property 1s a legal liability and the right of the company to- 
realise 1ts money from the hands of a fraudulent or dishonest director 15 in no sense a special statutory 
= 7 ENE MH € P — ]—iIiinüÜ&; 
1. LR (1930) 2 Ch D 44 (1962) 1 MLJ 216 
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eight. Section 543 ıs only an enabling provision and ıt cannot be construed as depriving an aggrieved 
party of a remedy by way of suit by reason of the special procedure provided for by the section 


Further, proceedings under section 543 against the director of a company cannot be continued after 
his death , misfeasance proceedings under the Companies Act are only available against the specified 
persons enumerated therein and not against their executors, administrators, heirs or legal representa- 
tives 


As the liquidator could not proceed against the legal representatives under section 543 a suit by 
hım against them ıs clearly maintainable and not barred 


Unless a right of suit 1s taken away expressly or by necessary implication, the suit must be held to 
(be maintainable under section 9, Civil Procedure Code 


Appeal against the Decree of the Court of the Subordinate Judge, Coimbatore, 
in Original Suit No. 216 of 1958. 


T. K. Subramania Pilla, for Appellants. 
K. P. Ramakrishna Iyer, for Respondent. 


The Judgment of the Court was delivered by 


Jagadisan, J.—This appeal ıs from the judgment and decree in Original Suit 
No. 216 of 1958 on the file of the Sub-Court, Coimbatore. The decree has been 
passed against the appellants, defendants in the suit, for payment of a sum of 
Rs. 19,585-23 nP. to the plaintiff-respondent, which 1s a company under voluntary 
liquidation The correctness of this decree 1s called 1n question by the appellants, 
mainly on the ground that the suit 1s not maintainable 


The facts are these. The Utilities (India), Limited, a company registered under 
the Indian Companies Act, which will be referred to 1n this judgment as the Company 
was managed by a certain Venkatesalu Naidu The defendants are his sons The 
Company did not function properly, and consequently the members (share-holders) 
passed a special resolution 1n the General Body meeting held on 24th August, 1955, 
that the company be wound up voluntarily One of the directors, R T. Naidu, was 
appointed as the liquidator. The Managing Director, Venkatesalu Naidu had in 
his hands a sum of Rs 25,585-23 nP. belonging to the company, and was also in 
possession of the company's account books In spite of the request of the liqui- 
dator he failed to hand over the cash or the account books He, however, remitted 
into the bank to the credit of the company various amounts between 21st October, 
1955 and 18th April, 1957 aggregating to Rs. 6,000. Venkatesalu Naidu died in or 
about July, 1957 In this suit the Liquidator claims, after giving credit to the sum 
of Rs 6,000 paid by Venkatesalu, the balance of Rs. 19,585-23 nP left with him. It 
is alleged ın the plaint that the defendants are his undivided sons, and that the amount 
claimed belong to the company, but was improperly utilised by Venkatesalu, for 
the purpose of his family business and for improving his family lands It 1s stated 
further that the defendants were benefited by reason of the utilisation of the company’s 
funds, and that therefore they are liable to repay the amount to the company from 

eand out of the assets of their Joint family. 


The defendants no doubt resisted the suit but they did not deny that Venkatesalu, 
their father, had with him the amount claimed 1n the suit, belonging to the company. 
They contended that Venkatesalu was not the only Managing Director, that the mana- 
gement of the company was with a firm of managing agents called Mitra & Co , consis- 
ting of two partners, Venkatesalu Naidu and the present liquidator, R T Naidu. 
They pleaded that the Liquidator was as much a person liable to make good the 
payment to the company as Venkatesalu himself and that, therefore, the suit against 
the legal representatives of Venkatesalu would not be maintainable They also 
stated that no amount of the company remained with them They alleged that a 
sum of Rs 15,000 was used by Venkatesalu himself, for the purpose of acquisition 
of the shares belonging to the other members of the company and that another sum 
of Rs 12,000 had been paid by Venkatesalu on various occasions In effect therefore, 
their plea was twofold (1) discharge and (2) non-maintainability of the suit At 
the time of the trial of the suit, 1t appears that the defendants further pleaded that 
the suit itself was barred by reason of section 543 of Indian Companies Act. These 
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contentions on the part of the defendants were over-ruled by the learned Subordinate- 
Judge, who, as stated already, granted a decree 1n favour of the plaintiff as prayed for. 


Learned counsel for the appellants frankly conceded that the finding of the: 
Court below, as regards the plea of alleged discharge, cannot be successfully challen- 
ged, in view of the state of evidence in the case It1s, therefore, clear that Venkatesalu: 
was liable to pay the sum of Rs 19,000 and odd, and his legal representative, the pre- 
sent defendants having got or being 1n possession of the joint family assets, are equally 
liable for the payment of the amount. Learned Counsel, however, strenuously 
contends that section 543 of the Indian Companies Act, operates as a bar to the main- 
tainability of the suit, and also contends that R. T. Naidu the Liquidator, being him- 
self a member of the managing agency firm, cannot maintain the sut We may at. 
once state that there 1s no substance 1n the point that R. T Naidu cannot institute 
the suit, as the suit has been filed by him 1n his capacity as liquidator. Whether 
R. T Naidu is also jointly and severally liable for the suit amount ıs a matter upon. 
which we express no opinion in this appeal. 


The only point which deserves serious consideration 1s as regards the scope of 
section 543 of the Indian Companies Act, and whether that provision negatives the 
jurisdiction of the civil Court to sustain a claim of the present description. We: 
shall immediately refer to the provision itself, ın so far as 1t 1s material. 


Section 543 (1) : 

“Tf, ın the course of winding up a company, it appears that any person who has taken part 
in the promotion or formation of the company, or any pastor present director, managing agent, 
secretaries and treasurers, manager, liquidator or officer of the company ; 

(a) has misapplied or retained or become liable or accountable for any money or property 
of the company, or 
(b) has been guilty of any misfeasance or breach of trust 1n relation to the company ; 

The Court may, on the application of the Official Liquidator, or the liquidator ... made 
within the time specified 1n that behalf 1n sub-section (2), examine into the conduct of the person, 
director, managing agent . and compel him to repay or restore the money or property or any 
part thereof respectively, with interest at such rate as the Court thinks just, or to contribute such 
sum to the estate of the company by way of compensation ın respect of the misapplication, retamer, 
musfeasance or breach of trust as the Court thinks just. 

(2) An application "under sub-section (1) shall be made within five years from the date of 
the order for winding up, or of the first appointment of the liquidator in the winding up, or of the 
misapplication, retainer, misfeasance or breach of trust, as the case may be, whichever 1s longer ” 


Section 425 of the Indian Companies Act provides for three modes of winding up. 
Section 543 comprehends 1n 1ts scope all the modes of winding up, and this is made 
clear by the generality of the language used, “ If 1n the course of winding up a com- 
pany, ıt appears .. o^" The Liquidator, in a voluntary winding up, 1s 
within the section. Parandhamiah v. Narasimha Rao}. 


The learned Subordinate Judge has missed the real scope of the section mn stating 
that what can be done thereunder 1s to assess damages against delinquent directorsaas 
The compensation for misapplication of company’s moneys or for musfeasance 
or breach of trust 1s only one of the reliefs contained 1n the section. Repayment or 
restoration of the money or property of the company retained or misapplied by a 
director can be asked for under the machinery of this section. It cannot be said 
that what falls within the section 1s only an unliquidated claim for damages. A 
claim for recovery of a specified sum of money is plainly within its compass The 
view of the learned Subordinate Judge that the suit claim 1s outside the section 
militates against its language and cannot be supported 


But then the question 1s, does the section bar the remedy of a suit 1n a civil 
Court, as regards matters covered by 1t ? Learned counsel for the appellants 
contends that, if an application 1s competent under the section 1n respect of any 
claim, the claimant should pursue only that remedy and no other remedy. In other 
words, the contention 1s that there cannot be two remedies 1n respect of the same 
Gon ee CL TEATRO 
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cause of action, one by way of suit, and another by way of an application 1n the 
Company Court, and that the special procedure in the shape of application excludes. 
the general procedure in a civil forum This argument ıs interesting but un- 
sustainable Section 9 of the Civil Procedure Code enacts : 


* The Court shall (subject to the provisions herein contained) have jurisdiction to try all suits. 
of a civil nature excepting suits of which their cognizance 1s either expressly or impliedly barred.” 


Any civil right can be agitated in a suit, but the Legislature can enact a measure 
barring the jurisdiction of the civil Courts, ın respect of certain classes of suits. 
Genera]ly, the barring statute contains express words like, “ No civil Court shall 
entertain a suit . . ”, or, * the decision passed by a certain officer shall not 
be called in question in any civil Court". . There can be no difficulty in under- 
standing such explicit words as ousting the jurisdiction of the civil Court. The 
problem assumes proportions, When the question is, Whether in any given case, 
the civil. Court's jurisdiction 1s impliedly barred This isa vexed question, which 
has often come up for consideration before the Courts Cases on the subject are 
many. They are of such varied types that they elude analysis and formulation, 
notwithstanding the development of law to attune to the needs of a fast changing 
society. The Jocus classicus on the subject is the following observation of Willes, J., 
in Wolverhampton New Water Works Co. v. Hawkesford! 

* There are three classes of cases ın which a liability may be established founded upon statute. 
One ıs where there was a liability existing at common law, and that liability 1s affirmed by a statute 
which gives a special and peculiar form of remedy different from the remedy which existed at common 
Jaw ; there, unless the statute contains words which expressly or by necessary 1mplication exclude 
the common law remedy, the party suing has his election to pursue either that or the statutory re- 
medy The second class of cases 1s, where the statute gives the right to sue merely, but provides 
no particular form of remedy , there, the party can only proceed by action at common law But 
there 1s a third class, viz , where a. liability not existing at common law, is created by a statute which 
at the same times gives a special and particular remedy for enforcing it The remedy pro- 
vided by the statute must be followed, and it 1s mot competent to the party to pursue the course appli- 
cable to cases of the second class The form given by the statute must be adopted and adhered to '* 
The House of Lords approved this enunciation of the principle of law in Neville v. 
London Express Newspaper, Limited? , and the Judicial Committee reaffirmed 1t. 
in Attorney-General of Trinidad and Tobago v. Gordon Grant & Co.* and Secretary 


of State v Mask & Co.*. 


The liability of a director to pay or return the company's money or property 
is general or a common law liability, 1f such an expression can be used, with reference: 
to the law ın India. The obligation to restore any money or property to the original 
owner is not merely common honesty but a legal liability. The fact that the debtor 
Is a director and the creditor a company 1n liquidation would not affect the true nature 
of the liability. In such a case, the liability 1s not one arising under the Indian Com- 
panies Act The relationship between the director and the shareholders of the 
company 1s of a fiduciary character and 1s analogous to that of a trustee and cestui 
que trust. Of course, a director 1s not an express trustee. The right of the com- 
deny to realise 1ts money from the hands of a fraudulent director 1s ın no sense: 
a special statutory right. 

In Halsbufy's Laws of England (3rd Edition, Volume 6, Simonds Edition, 
page 622, the nature of misfeasance proceedings 1s described thus : 

* The foregoing provision does not create any new liabilities or new rights , 1t only provides 
a summary mode of enforcing rights including rights created by the winding up which must other- 
wise have been enforced by the ordinary jurisdiction of the Court." 

We are of opinion that section 543 1s only an enabling provision, and it cannot 
be construed as depriving the aggrieved parties of a remedy by way of suit by reason 
only of the special procedure provided for therein The present case falls directly 
within the first category of cases described by Willes, J, ın Wolverhampton New 
Water Works Co v Hawkesford!. There1s no principle of law, so far as we are 
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able to see, which would disable a suitor from pursuing one of several remedies 
which he may have under the law of the land The utmost that can be said 1s that 
he should not pursue all the remedies concurrently, as that would result 1n multi- 
plicity of proceeding and perhaps also in. conflicting judicial pronouncement. So 
long as aright of suit cannot be said to have been taken away expressly or by neces- 
sary implication, the suit must be held to be maintainable. In our opinion, the 
‘Court below reached the correct conclusion, 1n holding thatthe suit 1s not barred 
under section 543 though the reasons given are not sound 


‘ There 1s another aspect of the matter, which would also go to show that the suit 
is maintainable The suit 1s not laid against a director as such It 1s only a claim 
against the legal representatives of the director quo ad his estate in their hands In 
Peerdan Juharmal Bank, In ret, a Division Bench of this Court held that the proceed- 
ings taken under section 235 of the Indian Companies Act, 1913 (the provision 
coriesponding to the present section 543 ) against the director of a banking company 
which has been ordered to be wound up, for assessing damages on charges of mis- 
feasances, etc., cannot be continued after his death, and the liability of such director 
cannot be enforced against his legal representatives in those proceedings The 
ratio of that decision 1s that the misfeasance proceedings under the Companies Act 
are only available against the specified enumerated persons mentioned therein and 
not against their executors, administrators, heirs or legal representatives 


Section 543 corresponds to section 333 of the English Act of 1943. Buckley 
(Companies Act, 12th Edition) states at page 682 : 


“ The section 1s personal only against the Director or officer and does not apply as against the 
‘executors of a deceased director or officer " 


In England, the law has been materially altered by the Law Reform (Miscellaneous 
Provisions) Act, under which subject to the provisions of section 1, on the death of 
any person after the commencement of the Act all causes of action subsisting 
against or vested 1n him survive against or, as the case may be, for the benefit of his 
estate In Halsbury’s Laws of England (Volume 6, 3rd edition), the following 
rule 1s stated at page 622 

“ The executors of a deceased officers are not officers and were therefore not liable before the 


commencement of the Law Reform (Miscellaneous Provisions) Act, 1934 to misfeasance 
proceedings ” 


The foot-note refers to the case In re, British Guardian Life Assurance Company? 

That case arose under section 165 of the English Act of 1862 (which was substantially 
in the same form as section 333 of the 1948 Act) and it was held that proceedings 
against executors must be by action and not by summons under the section. But 
Whatever the position may be 1n England, as far as proceedings under section 543 
are concerned, we respectfully agree with the view taken 1n Peerdan Juharmal Bank, 
JInre*. On this ground, we are of opinion that the suit was competent. The Liqui” 
dator could not have proceeded against the defendants, who are the heirs of a 


«deceased director, under section 543. o ee 
In the result the appeal fails and 1s dismissed with costs, 
P.R.N. 9 Appeal dismissed. 


ll ———————— AA 
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[FULL BENCH. ] 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :—-Mr. S. RAMACHANDRA IYER, Chef Justice, Mr. JUSTICE 
M. ANANTANARAYANAN, Mr. Justice K. Srinivasan, Mr. Justice P. Rama- 
KRISHNAN AND Mm. Justice P S. KaAILASAM. 


Southern Roadways (P.), Ltd. \ «+ Petrtzoner® 
V. 
Madurai Veeraswami Nadar (ded) and others .. Respondents. 


Constitution of India (1950), Articles 133, 226—Order granting or refusing to grant a writ applied for un- 
der Article 226 of Constitution—If a "judgment or final order " for appeal to Supreme Court—Article 226— 
Proceedings under—Nature and scope of —Original ın nature—Quashing orders of inferior Tribunals—Power of 
the High Court to issue directions 1n appropriate cases 


The petitioner failed to secure a stage carriage permit before the Regional Transport Authority 
but succeeded 1n appeal before the State Transport Appellate Tribunal. The propriety of the grant 
was challenged by the respondent zn an application under Article 226 of the Constitution but without 
success. But ın appeal the respondent succeeded and the writ was issued quashing the order of the 
Appellate Tribunal On the question of the mght of the petitioner to appeal to the Supreme Court 
against the order quashing the order of the Appellate Tribunal. 


Held.—An order on an apphcation under Article 226 of the Constitution, whether xt quashes the 
order of the inferior Tribunal or not, will be a judgment or final order within the meaning Article 133 
of the Constitution for the purpose of an appeal to the Supreme Court, as it will be a final adjudica- 
tion of all matters m controversy in the writ proceedings and which have the effect of affecting the 
constitutional remedy of the aggrieved party. 


The essential tests which have been applied for the interpreiation of the word “ judgment ” in 
clause 15 of the Letters Patent, will equally apply to Article 133 of the Constitution. The scope of 
Article 133 which confers a valuable right of appeal to the highest Court cannot be whittled down 
by resorting to analogies and fictions. 


The two tests which must both be satisfied before a judicial order can be regarded as a judgment 
for purposes of clause 15 of the Letters Patent are (1) the decision in question should terminate the 
suit or proceedings, and (2) that such decision should affect the merits of the controversy between the 
parties 1n that very suit or proceeding. ‘The finality contemplated 1s of the proceedings to which the 
order relates and the merits to be decided relates to the controversy forming the subject matter of the 
proceedings. Obviously therefore an outstanding dispute between the parties ın an unrelated or inde- 
pendent proceedings though 1t might be connected with the proceedings, on which the judicial order 
1s made canrfot be taken into account for purposes of deciding whether the latter order 1s final order 
or not. 


The proceedings under Article 226 of the Constitution, are origmal in nature and founded on 
rights of parties aggrieved, with a view to keep the orders of statutory tribunals within the bounds of 
law. ‘The subject-matter of a petition under Article 226 will be entirely different from the matters 
in controversy agitated before the inferior tribunal, the former relating to vindication of a constitu- 
tionatright. The merits of the controversy in proceedings cannot be equated to the controversy regard- 
mg the nghts or privileges asserted or claimed before the inferior Tribunal whose order 1s sought to be 
quashed ın those proceedings The only question in the writ proceedings will be whether a fundamens 
tal nght of the party has been infrmged or whether the order of the tribunal ıs outside the authority 
conferred on it by the statute. 


ww The proceedings before the High Court under Article 226 would be independent and not a conti- 
nuation of the original proceedings before the statutory authority. Where a Superior Court issues a 
writ of certiorart quashung the order of an inferior Tribunal, thereby enabling it to hear the case be- 
fore 1t afresh and come to a correct conclusion thereon, it cannot be said that the judgment of the 
Superior Court 1s interlocutary ora prehmunary one, depending for its finality on the ultimate decision 
on the controversy by the Tribunal So far as the Superior Court 1s concerned both the tests, namely, 
a finahty of adjudication of the actual controversy before the Court and such an adjudication being 
on the merits, can be said to be fully satisfied A Court issuing a Writ under Article 226 will, unlike an 
appellate Court, have no Jurisdiction to decide those, matters which the statute had entrusted, the 
Tribunal with an exclusive Jurisdiction to decide. 


It must follow that the finality of an order under Article 226 cannot be made to depend on the 
revival or pendency or otherwise of the controversy before the Tribunal. 


The result of quashing the order of the inferior Tribunal will be to restore the proceedings before 
the Tribunal. But at the same time, such a restoration 1s not by virtue of any order of remand passed 
by the High Court but 1s merely the consequence of the orderof the Tribunal alone having been 
quashed 





* S.C. Petition No. 203 of 1961 (against W.A. No. 95 of 1958. 
S.C. M.P. Nos. 244 of 1961 and 265 of 1962. ) , 7th October, 1963, 
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A power to remand 1s an incident, though such power can exist only by virtue of a statute, of an 
appellate jurisdiction , obviously a writ issued in the exercise of an original jurisdiction possessed by 
the High Court cannot either amount to or be likened with an order of remand. 


The result of quashing the order of the inferior Tribunal will be to render the matter before the 
Tribunal as still available for disposal. It 1s not, however, a mere option in the Tribunal to do so. It 
will be 1ts statutory duty to take up the matter before 1t and re-hear the same. 


Untrammelled by the technicalities of the English procedure, the High Courts m India, in 
appropriate cases can give directions to the Tribunal even after quashing the order. : 


An order passed by a single Judge on applications under Article 226 of the Constitution whichever 
way ıt went and whatever its effect on the proceedings before the inferior Tribunal might be, will 
amount to a Judgment capable of being appealed against under clause 15 of the Letters Patent. > 


The decision 1n S CP No 117 of 1960 and ın S.G P. No 147 of 1961 overruled The decision 
lakshmı v. 1 T. Offwer, (1957) 2 MLJ 56 

rl a A IR jo on 13 dece eee II 

Petition under Article 133 (1), (a), (b) and (c) of the Constitution of India and 
section 109 and Order 45, rules 3, 7 and 8, Civil Procedure Code, praying that in the 
circumstances stated therein the High Court will be pleased to issue a certificate 
to enable the petitioner herein to appeal to the Supreme Court of India against 
the Judgment of the High Court of Judicature at Madras dated 16th November, 
1961 and passed 1n W.A. No 95 of 1958 preferred under clause 15 of the Letters 
Patent against the order of the High Court dated 13th October, 1958 and made 
in the exercise of its Special Original Jurisdiction in W.P. No. 999 of 1957 presented 
under Article 226 of the Constitution of India to issue a writ of certiorari calling for 
the records in R. No. 32285/A2/57 (Item No. 3 of gth November, 1957) on the 
file of the State Transport Appellate Tribunal, Madras and quash the order dated 
29rd November, 1957 and made therein. 


The Advocate-General (V. K. Tiruvenkatacharz), for N. R. Govindachan, for 
Petitioner. 

G. Ramaswam, for 1st Respondent. 

K. Thrumala, for 2nd Respondent. 

Additional Government Pleader on behalf of Respondents 3 and 4. 

The Judgment of the Full Bench was delivered by 


Ramachandra Iyer, G.f.—This Reference has become necessary on account of 
certain doubts felt 1n regard to the correctness of the decision of a Bench of three 
Judges of this Court—Rajamannar, C J., Ramachandra Iyer (one of us) and Gana- 
patia Pillai, JJ., 1n S.C.P. No. 117 of 1959. It was held in that case that an order 
under Article 226 of the Constitution granting a writ of cerfiorart, the consequence of 
which was to revive and make available for fresh adjudication, the proceedings 
before the 1nferior Tribunal, was ın the nature of a remand order which would not 
constitute a judgment or final order comung within Article 133 of the Constitution. 
In a still earlier case, namely, €. Dhanalakshmiv. I.T. Officer’, 1t was even held that 
an order rejecting a petition for the issue of a writ of certiorari would not amount tag 
judgment or final order, if the result of the judgment of the High Court in the writ 
proceedings did not have the effect of finally disposing of the rightseof parties pend- 
ing adjudication before the inferior Tribunal ‘The correctness of these decisions, 
which, 1n essence, viewed the dispute between the parties before such a Tribunal 
as integrally connected with the proceedings under Article 226 initiated in respect 
thereof, has now been challenged 

The question for consideration could, therefore be formulated thus : 


* Whether an order passed, either granting or refusing to grant a writ applied for under Article 
226 which has the effect of either reviving or leaving the controversy before the mfenor Tribunal for 
adjudication, can be regarded as a judgment or final order under Article 133 of the Constitution ?” 


Before proceeding to consider the question, we shall state the facts which have 
occasioned the Reference The matter relates to the grant of one of two stage carri- 
age permits between Tuticorin and Koulpatt. The petitioner, Southern Roadways, 
failed to secure the permit before the Regional Transport Authority : but on appeal 
ica dede AME IMEEM DEM E LI?A? M e ELA 
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to the State Transport AppellateTribunal ıt was able to secure one of the two permits. 
The propriety of the grant in favour of the petitioner was challenged by the first 
respondent but without success before Balakrishna Ayyar, J., in W.P. No. 999 of 
1957. "That judgment was, however, set aside on an appeal by the first respondent 
in WA. No. 95 of 1958. As a 1esult of the appellate judgment, a writ of certrorarı was 
issued quashing the order of the Appellate Tribunal. The effect of the writ and 
indeed this was stated ın the appellate judgment itself was to restore the proceedings 
before the Appellate Tribunal for a proper adjudication. Southern Roadways 
feeling aggrieved by the appellate judgment, has applied for a certificate under 
Article 133, with the intention of filing an appeal to the Supreme Court. That 
application 1s resisted by the successful party on the ground that as the judgment of 
this Court left open question as to which of the parties should get the permit, for 
future determination by the Tribunal, there was no final order of this Court 1n respect 
of which leave to appeal to the Supreme Court could be granted. 


On the question of appealabihty, the view taken by this Court can be said to be 
ina way uniform. In S.C P No. 117 of 1960, to which we made reference earlier, 
the matter 1n dispute related to a variation of the route of a stage carriage permut 
which was sought by the holder of the permit. The order of the Tribunal in that 
regard was quashed under Article 226 of the Constitution by a single Judge of this 
Court, on appeal that judgment was affirmed. An application for leave to 
appeal to the Supreme Court, which was filed later, was rejected inter ala for the 
reason that the Judgment of this Court was 


‘in the nature of an order of remand though technically ıt might be an order quashing the order 
of the State Transport Appellate Tribunal." 


This view was accepted and followed by two of the members constituting the present 
Bench (Ramachandra Iyer, C J. and Srinivasan, J.), in S C.P. No. 147 of 1961. 
Indeed, this view 1s ın accord with what has been laid down in C. Danalakshm: v. 
Income-tax Officer’. In S.C.P. No. 119 of 1959 and S.C.P. No. 199 of 1959 leave to 
appeal was granted in respect of an order passed by this Court under Article 226 of the 
Constitution. But those were cases where the consequence of the appellate judgment 
was, that the application for the issue of the writ of certwrart stood rejected and 
there was no controversy which had yet to be disposed of by the Tribunal. 


But it has been argued by the learned Advocate-General appearing for the 
Southern Roadways,that the principle on which the distinction between a case where 
the judgment of this Court 1n an application under Article 226 revives the proceed- 
ings before the Tribunal, and one which has not that effect, as laid down 1n the case 
mentioned above, 1s wrong and not warranted by the nature of the jurisdiction which 
this Court possesses under that Article. 


It has been conceded before us—and indeed there can be no doubt on that 
matter—that the order passed by the High Court 1s in a civil proceeding. The only 
point for immediate consideration will therefore be, whether that order amounts toa 

emdgment or a final order within the meaning of Article 133 It must, however, be 

stated that the parties are not agreed as to the valuation of the subject-matter in 
dispute, but that question can be left to be decided by the Division Bench, ın case it 
becomes necessary. 


The word “judgment ” occurs in Article 133 as well as in clauses 15 and 39 of 

the Madras Letters Patent. Inthe latter provision, that ıs, clause 39 the word "final" 
ualified the word “judgment”. But in our opinion, that would make little 
difference, and the word “judgment ” in the context in which ıt has been used in 
Article 133 can only mean a final determination of the right or lability, forming the 
subject-matter or controversy before the Court which renders the judgment. The 
true import of the word “‘ judgment » or the tests by which any Judicial order can be 
regarded as a judgment, have been elucidated by a number of leading decisions on 
the subject. For a proper understanding of the concept of the word “ judgment ” ıt 
will be useful first to refer to the cases decided under clause 15 of the Letters Patent. 
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The expression “ judgment " was defined by Sir Richard Couch, C.J., in The 
Justices of the Peace for Calcutta v The Oriental Gas Co.* thus : 


* We think ‘judgment’ in clause 15 means a decision which affects the merits of the question bet- 

ween the parties by determining some right or liability It may be either final or prehmmary, or in- 
terlocutory, the difference between them bemg thata final judgment determines the whole cause or suit 
and a preliminary or interlocutory judgment determines only a part of ıt, leaving other matters to be 
determined." 
One of the essential requisites of a judgment thus 1s that 1t should involve the deter- 
mination of a right or lability. The word “ determination ” itself indicates that 
such right as has been adjudicated upon, must have been so adjudicated finally, so 
far as the controversy between the'parties 1n the Court 1s concerned. Secondly, 
the merits of the controversy, which fall for determination, need not be on any subs- 
tantive facts A technical point which alone forms the subject-matter of dispute, but 
the determination of which concludes the controversy by way of adjudication of the 
right or hability in dispute, would be one which should be regarded as given on the 
merits of the case — This concept forms the basis of the following classic passage in 
the judgment of Sir Arnold White, C.J., ın Tuljaram v. Alagappa? : 

** The test seems to me to be not what 1s the form of the adjudication, but what 1s its effect ın the 

suit or proceeding ın which it 1s made If ts effect, whatever its form may be, and whatever be the 
nature of the application on which it is made, 1s to put an end to the suit or proceeding so far as the 
Court before which the suit or proceeding 1s concerned, or if its effect, if ıt 1s not complied. with, 1s to 
put an end to the suit or proceeding, I think the adjudication 1s a Judgment! within the meaning of the 
clause " 
The learned Chief Justice did not share the view expressed by the Calcutta High 
Court that the decision need necessarily be on the merits of the case ; it would be 
sufficient if the matter were finally disposed of, so far as the Court ıs concerned. This 
aspect was emphasised by Krishnaswami Ayyar, J., who has illustrated the rule by 
referring to the case of rejection of a plaint on the ground of want of jurisdiction— 
the test thus being the completeness of adjudication of the matter 1n controversy 1n 
the particular proceeding before the Court and not whether a part of the dispute was 
left outstanding for determination before the Court below. 


From the above, 1t would follow that the proper test to ascertain whether a judi- 
cial order 1s a '* judgment ” 1s to see whether ın regard to matters 1n controversy in 
the Court which renders the judgment, there has been a completeness of adjudication. 
In that view, the order passed by a single Judge remanding an appeal to the trial or 
lower appellate Court would amount to a Judgment, as the former could be said to 
have completely disposed of the matter 1n controversy befóre him. 


There are a*number of decisions given by the other High Courts which have, in 
the main, adopted one or the other of the above definitions. The most important 
among such decisions have been noticed by the Supreme Court ın its recent decision 
in State of Uttar Pradesh v Dr Vijay Anand Maharaj? and 1n the still earlier decision, 
Asrumati Debi v Kumar Rupendra Deb Rajkot and others*. In both the cases the learned 
Judges of the Supreme Court refrained from formulating any exact definition of tee 
term Inthe earlier case Mukherjea, J , was inclined to adopt two tests for ascertain- 
ing whether a particular judicial pronouncement would amount tô a judgment or 
not. This will be clear from the following observation made by the learned Judge : 


H but a decision on any and every point in dispute between the parties to a suit 1s not 


necessarily a judgment ‘The order in the present case neither affects the merits of the controversy 
between the parties in the suit itself nor does it terminate or dispose of the suit on any ground.” 


The case before the Supreme Court related to the appealability, under clause 15 of 
the Letters Patent, of an order of a single Judge of the High Court transferring under 
clause 13 thereof, a suit pending 1n a subordinate Court to the Original Side of the 
High Court It was held that the order for transfer has no effect on the merits of 
the claim 1n the suit quite unlike an order rejecting a plaint or dismissing a suit on a 
preliminary point, and therefore it could not be regarded as a judgment 
a CUN MURS MÉNNNEN HN NO 
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It can no doubt be said that an application for transfer under clause 13 1s an 
original proceeding and an order granting the transfer therefore determines all 
matters in controversy ın that proceeding ; but the Supreme Court was not prepared 
to regard that application as one independent of the suit sought to be transferred. 

Implicit 1n the passage cited above, are two tests which must both be satisfied 
before a judicial order can be regarded as a “‘ Judgment ”’ for purposes of clause 15 
of the Letters Patent . (1) that the decision in question should terminate the suit or 
proceeding, and (2) that such decision should affect the merits of the controversy 
between. the parties in that very suit or proceeding. These tests have been adopted 
by the majority decision of a Full Bench of this Court 1n Central Brokers v. Ramanarayana 
Podar & Co.! But it will be seen that the finality contemplated, ıs of the proceedings 
to which the order relates and the merits to be decided relates to the controversy 
forming the subject-matter of the proceedings. Obviously, therefore, an outstanding 
dispute between the parties in an unrelated or independent proceeding, though it 
might be connected with the proceedings, on which the judicial order 1s made, cannot 
be taken into account for purposes of deciding whether the latter order 1s final order 
or not. The decision in Asrumat: Debi v Kumar Rupendra Deb Rajkot and others? subs- 
tantially proceeds on the basis that an order by the Court which relates to a suit, but 
which has the effect of keeping that suit alive, cannot be regarded as a final judgment, 


That principle cannot apply to proceedings under Article 226 of the Constitution 
which are original in nature and founded on nghts of parties aggrieved, with a view 
to keep the orders of Statutory Tribunals within the bounds oflaw To put it differ- 
ently, the subject-matter of a petition under Article 226 will be entirely different from 
the matters 1n controversy agitated before the inferior Tribunal, the former relating 
to the vindication ofa constitutional right. The merits of the controversy in proceed- 
ings under Article 226 cannot, therefore, be equated to the controversy regarding 
the nghts or privileges asserted or claimed before the inferior Tribunal, whose order 
is sought to be quashed in those proceedings ; the only question 1n the writ proceed- 
ings will be whether a Fundamental Right of the party has been infringed or whether 
the order of the Tribunal is outside the authority conferred on it by the statute. 


This jurisdiction being original in nature must be distinguished from an appel- 
late jurisdiction In the latter case, the appeal, under the law, 1s a continuation of 
the original proceedings. Where there 1s a judgment in appeal, which has the effect 
of reopening the proceedings ın a suit, the adjudication in the appeal cannot be 
regarded as finally determining the rights of parties in controversy 1n the litigation 
That is why such a judgment 1n appeal has not been regarded as a judgment within 
the meaning of Article 133 of the Constitution. In the words of Sir George Lowndes 
in Abdul Rahman v. Cassim & Sons?. 


* The finality must be a finality in relation to the suit If,"after the order, the suit 1s still a live 
guit m which the rights of the parties have still to be determined, no appeal lies against ıt ... .” 
In Venkataratnam v Secretary of State for India*, Venkatasubba Rao and Madhavan 
Nair, JJ , held that the jurisdiction to issue a writ of certiorari was not an appellate 
jurisdiction but an original one This view has been accepted by the Supreme 
Court 1n State of Uttar Pradesh v. Dr. Vijay Anand Maharaj®, where, Subba Rao, J. 
pointed out that proceedings under Article 226 would be independent and not a 
continuation of the original proceedings before the statutory authority Where, 
therefore, a superior Court issues a writ of cerkorarı quashing the order of an inferior 
Tribunal, thereby enabling 1t to hear the case before 1t afresh and come to a correct 
conclusion thereon, 1t cannot be said that the yudgment of the superior Court 1s inter- 
locutory or a preliminary one, depending for its finality on the ultimate decision on 
the controversy by the Tribunal So far as the Superior Court 1s concerned, both 
the tests, namely, a finality of adjudication of the actual controversy before the Court 
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and such an adjudication being on the merits, can be said to be fully satisfied. It 
may be relevant to point out that a Court issuing a writ under Article 226 will, unlike 
an appellate Court, have no jurisdiction to decide those matters which the statute 
had entrusted to the Tribunal with an exclusive jurisdiction to decide. It must 
follow that the finality of an order under Article 226 cannot be made to 
depend on the revival o1 pendency or otherwise of the controversy beforethe Tribu- 
nal. Let us illustrate the position. Suppose, the Court in a particular case issues a 
writ thereby quashing the order of a Tribunal onthe ground thatit contravened the 
principles of natural justice. The consequences will be that the offendjng order 
alone will be quashed under the writ, leaving the proceedings before the Tribunal 
as one not legally disposed of. The result of the quashing will, therefore, be to 
restore the proceedings before the Tribunal. But atthe same time, such a restoration 
1s not by virtue of any order of remand passed by the High Court but is merely the 
consequence of the order of the Tribunal alone having been quashed. 


A power to remand 1s an incident—though such power can exist only by virtue of 
a statute—of an appellate jurisdiction ; obviously, a writ issued in the exercise of an 
original jurisdiction possessed by the Court, cannot either amount to or be likened 
with an order of remand. That this ıs the true position has been held by this Court 
in W.A Nos. 138 to 142 of 1957, where Rajamanner, C J , delivering the judgment 
of the Court observed . 


** This Court ın the exercise of its jurisdiction under Article 226 of the Constitution does not act as 
a Court of Appeal with reference to a subordinate Court, nor does it exercise revisional jurisdiction in 
respect of such a Court All that this Court does ıs to examine the order of the inferior tribunal to see 
if there 1s any defect of jurisdiction or any manifest error of law or any contravention of the rules of 
natural justice or such other vitiating circumstances, If 1t finds any, then this Court will quash the 
order As we have pointed out, a quashing of the order of an Appellate Tribunal may lead to a 
re-hearing ofthe appeal But that 1s not because this Court directs the Tribunal to-do so ” 


From this ıt would follow, that when a writ of certworar: is issued quashing the order of 
an inferior authority, the superior Court can be regarded as having completely dis- 
posed of the matter A fortior:, 1n a case where ıt dismisses an application for the 
issue of a writ In the former case where the Tribunal is improperly seized of the 
matter and its order alone 1s umproper, the result of the writ will be to render the 
matter before the Tribunal as still available for disposal. This view conforms to- 
what has been laid down by Denning, L J , in R. v. Northumberland’, where that emi- 
nent Judge observed 


“ The decision must be quashed and the Tribunal will then be able to hear the case again and. 
give the correct decision.” 

In a later case, namely, R. v. Medical Appellate Tribunal?, that learned Judge expres- 
sed the same idea when he said : 

* The order must issue to quash the declaration of the Medical Appeal Tribunal of June 13, 1956. 
There 1s no need for a mandamus because the Tribunal will no doubt consider the clam afresh 
and come to a right decision on ıt.” en 
It ıs not, however, a mere option 1n the Tribunal to do so, it will be its statutory duty 
to take up the application before ıt and re-hear the same . vide Sitar Samb v. State 
of Madras?. 


Under the English Law the issue of writ of certorart has, generally speaking 
only the effect of quashing the impugned order A party, therefore, not unof.en 
apples in that country for the issue of writ of certwrar: to quash the order and along 
with 1t for a mandamus directing the re-hearing, the re-hearing being consequent 
on the quashing But, as pointed out in Basappa v. Nagappat and Mahaboob Sheriff 
G Sons v Mysore S T. Authority, the High Courts in this country are not trammelled 
by the technicalities of the English procedure It will be competent for such Courts, 
in appropriate cases, to give directions to the Tribunal, even afier quashing the 
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order. But the existence of such a power in those Courts does not alter the essential 
character of the proceedings, which will be same as in England. In the earlier 
case cited above Mukherjea, J., describing the effect of the issue of a writ of certiorari 
observed : a 


* The offending order or proceeding, so to say, 15 put out of the way as one which should not be 
used to the detriment of any person.” 


From the foregoing, 1t will beseen that whenever there is an order under Article 
226 quashing the proceedings before a Tribunal, which has the effect of re-open- 
ing the proceedings before it, such re-opening of the controversy is not because the 
order issuing the writ is ın the nature of a remand—a remand being the pecuhar 
feature of the appellate jurisdiction, but for the reason there 1s no valid order of 
the Tribunal concluding the controversy between the parties. Secondly, as we 
have indicated earher, the subject-matter in controversy in the proceedings taken 
out for the issue of a writ and that which had been adjudicated upon by the Tribunal 
are distinct. The writ is, and can be, issued under Article 226 of the Constitution 
for purposes of enforcing any one or more of the Fundamental Rights guaranteed 
under the Constitution or, for other purposes, like quashing the order of a statutory 
Tribunal when it had exceeded its jurisdiction or where its order is palpably wrong 
or one reached contrary to the rules of natural justice. It has, therefore, been held 
that the existence of a right will be the foundation to the exercise of the jurisdiction 
of the High Court under Article 226 : see State of Orissa v Madan Gopal Rungtat, 
To putin a different way Art:cle 226 confers power of judicial control in the superior 
Courts to enforce the guaranteed rights under the Constitution, to ensure that the 
Statutory Authorities are kept within the bounds of their authority and thus to 
maintain the Rule of Law enshrined in our Constitution. A right to obtain a 
writ is a valuable constitutional nght given to an aggrieved party, the issue thereof 
being regulated by certain well-accepted principles That right is, as we said, 
distinct from the one which can form the subject-matter of controversy before the 
Tribunal. The superior Court cannot adjudicate on the matter entrusted for 
adjudication by the Tribunal under the statute, except for the limited purpose of 
seeing whether a writ should or should not issue It goes without saying that the 
Tribunal will have no jurisdiction hke the one conferred on the High Court under 
Article 226 of the Constitution. 


From the foregoing discussion, 1t will be apparent that an ordei on an appli- 
cation under Article 226, whichever way it goes, will be a judgment within the 
meaning of clause 15 of the Letters Patent, as 1t will be a final adjudication of all 
matters in controversy in the writ proceedings and which will have the effect of 
affecting the constitutional remedy of an aggneved party. This Court has consis- 
tently held that an order passed by a single Judge on applications under Article 226 
of the Constitution, whichever way it went whatever its effect on the proceedings 
before the inferior Tribunal might be, will amount to a judgment capable of being 
appealed against under clause 15 of the Letters Patent. 


It has, however, been argued that the meaning of the word “judgment ” 
in clause 15 of the Letters Patent being wider than what 1s imported by the use of 
the same terman Article 133 of the Constitution the same rule cannot apply to the 
present case. This contention might be regarded 1n a way correct to some extent 
But, in our opinion, the essential tests which have been applied for the interpretz- 
tion of the word “ judgment " 1n clause 15 of the Letters Patent, will equally apply 
to Article 133 ofthe Constituon. That article provides a right of appeal against a 
judgment as well as final order We shall now refer to a few decisions relevant to 
that Article 


In Firm of Ramachand Manjmal v Firm of Goverdhandas Vishindas Ratanchand? 
Viscount Cave, construing the term “ final order" occurring in section 109, Civil 
Procedure Code said that an order would be final if ıt finally disposed of the 
rights of parties An order, therefore, which albeit decided a vital issue in the 
a ee ee 
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case, could not have the effect of finally disposing of the rights ofthe parties, for 
it would still leave the suit alive for disposal in the ordinary way; see Abdul 
Rahman v. Cassim & Sons}. 


The term “ judgment " or “ final order "' occurred 1n section 205 of the Govern- 
ment of India Act, 1935, a provision which corresponded to Article 133 of the Consti- 
tution. In Kuppuswami Raov The King?, a question arose as to the appealability 
of a judgment of a High Court directing the re-hearing 1n a criminal appeal. The 
learned Judges held that the term “ judgment ” in section 205 of the Government 
of India Act, 1935, would indicate a judicial decision given on the merits of the 
dispute brought before the Court whether the case be a civil or criminal one and 
it would not comprehend within 1t a preliminary or interlocutory judgment or order. 
Defining the words “ final order " they observed that 1t must be an order which 
finally determined the points in dispute, thus bringing the case to 1ts end. Such 
an order would be inconsistent with the dispute, put forward for adjudication, 
being alive in any form Mohammad Amin Brothers, Lid v Dominion of India?, was a 
case where an award was set asideand the matter remitted for fresh disposal 
Mukherjea, J , pointed out that the term “‘final order” in section 205 of the Govern- 
ment of India Act, 1935, was used ın contradistinction with an interlocutory order, 
and the test to determine whether a particular order was of the former kind, would 
be to see whether the judgment or order finally disposed of rights of parties These 
characteristics of a judgment or final order, it will be seen, are almost identical 
with the tests laid down ın the interpretation of the word “ judgment ” occurring 
in clause 15 of the Letters Patent in Asrumat: Deb; v. Kumar Rupendra Deb Rajkot*. 


In Jethanand & Sons v State of Uttar Pradesh® an order remanding a case for 
re-trial was held not to amount to a final order ; the Supreme Court observed : 

“ If after the order, the civil proceeding still remains to be tried and the rights and disputes bet- 
AER the parties have to be determined, the order is nota final order within the meaning of Article 
Syedna (Taher v. State of Bombay? was a case similar to Abdul Rahman v Cassim & Sons}, 
where there was only a determination of one of several issues. It was held that such 
a decision being 1n the nature of an interlocutory judgment, not having the effect 
of disposing of all matters 1n controversy 1n suit, would not be a judgment. In 
both the decisions just now referred to, the order was not regarded as amounting 
to a final order for the reason that the suit 1n which that order was made, whether 
at the stage of the suit itself or at the stage of 1ts continuation 1n appeal did not finally 
dispose of the matter in controversy between the partes. The order was merely 
in the nature of an interlocutory judgment. Those decisions as we have pointed 
out earher, cannot apply to proceedings under Article 226 of the Constitution, 
which are original in their nature when the matters in controversy 1n the writ peti- 
tion have been finally disposed of. 

But Mr. G. Ramaswami appearing for the respondent has contended that 
although the quashing of the order of the inferior Tribunal cannot amount to aa 
order of remand, it should still be regarded as one in the nature of a remand, and 
that would mean that there had been no adjudication of the rights of parties. 


It is very doubtful whether the scope of Article 133 which confers a valuable 
right of appeal to the highest Court in the land, can be whittled down by resorting 
to analogies and fictions. In our view if any judicial pronouncement concludes the 
controversy between the parties in regard to the rightsin the particular proceedings, 
it must ordinarily be regarded as a judgment or final order. Support for the con- 
tention has however been sought to be derived from a Judgment of this Court in 
S.C.P. No. 117 of 1960. Reference has been made to the decision of this Court in 
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Satyanarayana v. Venkatarattamma!, where it was held that on the issue of a rule mst 
under Article 226 the proceedings before the inferior tribunal could be deemed. 
to be automatically revived and kept pending It has been argued that any order 
issuing a writ of certioran, which has the effect of reviving the proceedings before. 
the inferior Tribunal must be regarded as setting at large the controversy 1n regard. 
to the rights of parties before the Tribunal and that therefore, the order 1n the writ 
proceedings should be regarded as not finally disposing of the rights of parties. 


There ıs, however, a fallacy in the argument, in that ıt mixed up two distinct 
controversies between the parties which respectively form the subject-matter of 
dispute before the Tribunal and before the High Court. Indeed the latter con- 
troversy can arise only after the former has been adjudicated on In the latter 
case, the only question at issue will be, whether the order of the Tribunal should. 
be quashed as either being outside its jurisdiction or vitiated by palpable errors. 
In the former, the question will relate to a clam which will be within the exclusive 
Jurisdiction of the Tribunal to decide 


In Ryots of Garabandha etc villages v Zamndar of Paxakimedi?, a Bench of this 
Court held that an order refusing to issue a writ. of certtorart would amount to a fina 
judgment. We are of opinion that an order granting a writ will be of the same 
character, although in certain cases the effect of such a grant might be to re-open 
the proceedings before the Tribunal. A different principle has however been laid 
down in Kapur Singh v Umon of India?, where a Full Bench of the Punjab High Court 
had occasion to consider whether an order rejecting an application for the issue 
of a writ of certorari would amount to a judgment or final order within the mean- 
ing of Article 133 of the Constitution. The learned Judges, after referring to the 
tests to which we have made reference, held that 1t could. not be said that 1n every 
case where a writ was being issued, that ıt would amount to a judgment; 
butthat the decision of the question would have to depend on the facts and 
circumstances and the nature of the decision in each case. For example, 
where, in a particular case, the Court found that the refusal of the right would 
amount to a final determination of the rights or the parties, there would be a judg- 
ment. Otherwise, there would be none within the meaning of Article 133 In 
that case, there were two applications before the Punjab High Court for grant of 
leave to appeal to the Supreme Court. One of them related to an order dismiss- 
ing an application for the issue of a writ 1n regard to a claim made before the Addi- 
tional Custodian of Evacuee Property who referred the claimant to a suit. The 
other related to the rejection of a writ petition challenging the propriety of an 
ves declining to reopen a disciplinary action taken by the authorities against the 
officer. 


We are, with great respect to the learned Judges who decided that case, unable- 
to share their view The order dismissing the writ petitions in those cases denied 
the aggrieved party his right to resort to the superior Court to challenge the order 
of the inferior Tribunal That was a final order depriving, as it did, a valuable 
right of the aggrieved party. It cannot, in our opinion, be stated that the order 
was any the less final, because the inferior authority did not adjudicate on the 
merits of the controversy This conclusion 1s supported by the decision of the 
Supreme Court in State of Orissa v Madan Gopal Rungta*, where an order granting an 
interim relief without finally deciding the rights of parties was held to be judgment 
or final order under Article 133, as by that order the petitions under Article 2206. 
were finally disposed ot. 


We have now to consider the decision ın Dhanalakshm v I.T. Officer®. In 
that case the wife of an assessee to income-tax sought a writ of mandamus to restrain. 
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the Department from attaching and selling certain properties claimed by her to 
be her own, for realization of the income-tax arrears due by her husband. The 
application was dismissed. The aggrieved party thereupon sought leave of this 
Court under Article 133. Rajamannar, C J., and Panchapakesa Ayyar, J., held 
that as the real controversy in the case related to the title ef the applicant to the 
property attached by the Collector, it was a matter to be finally decided by that 
officer and as such matter was still pending adjudication the order 1n the writ pro- 
ceeding which had not the effect of finally determining that right, could not be 
regarded as either a judgment or a final order within the meaning of Article 199. 
We have already indicated that such a view cannot be justified on principle. In 
our opinion an order finally disposing of an application under Article 226 of the 
Constitution cannot be regarded as any the less a final order, because certain 
disputes still remain outstanding between the parties before the statutory authority 
against whom the writ is sought. 


From what we have said above, it will follow that the decision in S C P. No 
117 of 1960 should also be regarded as not correct Likewise, the decision in S.C.P 
No. 147 of 1961 which must also be overruled We therefore answer the ques- 
tion propounded by us at the beginning of this judgment in the affirmative. 


VS. ee ener Reference answered accordingly: 


IN THE HIGH COURT OF JUDICATURE AT MADRAS 
PRESENT ‘—-Mr Justice G R. Jacapisan AND Mr Justice K. SRINIVASAN. 


The Pr.thvi Insurance Co., Limited, Madras Applicant* 
v. 
The Commissioner of Income-tax, Madras Respondent 


Income-tax Act (XI of 1922), sections 10 (7) and 24 and Rule 1 of the Schedule—Compostte snsurer— 
Insurance business, one and the same—Life Insurance part, losses in, carried Sorward—Set-off agatnst profits in 
other insurance bustness—‘Any other business", meaning of 


The assessee, a composite Insurance company, was carrying on business of life insurance as well as 
general insurance, during the account years relevant to the assessment years 1951-52 to 1954-55. The 
hfe msurance part of the business resulted in losses for a number of years and the general insurance 
business yielded a profit in these years The assessee claimed that set-off should be permitted under 
section 24 (2) of the Indian Income-tax Act, 1922, of so much of the losses of the Life Insurance business 
as had not already been set-off against the profits of the General Insurance business The Depart- 
ment and the Tribunal refused the set-off on the ground that the life insurance business and the general 
insurance business are distinct and separate from each other, and therefore the losses carried forward 
from the life msurance business were not eligible to be set-off against the profits from the General Insu- 
rance business ” On a case stated by the Tribunal 


Neither section 10 (7) of the Income-tax Act nor the rules found in the Schedule necessarily involves 
the conclusion that a business of life msurance 1s different from the business of general insurance 1n so 
far as the Income-tax Actis concerned There is no real or justifiable reason for splitting up of the 
business ın this manner for the purposes of the Income-tax Act. 


Rule 1 of the Schedule to the Act which lays down the “ Rules for the computation of the profits, 
and gains of insurance business ” states that the profits and gains from life 1nsurance business shall be 
computed separately from income, profits or gains from “ any other business" The expression “any 


other business " in this context means * other than insurance business " and nof “ other than life 
insurance business " 


The assessee having continued to carry on the same business 1n the succeeding year, the unabsorbed 
Aosses of the earlier years are available to be set off against the profits of the subsequent years 


Case icferred to the High Court by the Income-tax Appellate Tribunal unde: 
section 66 (1) of the Indian Income-tax Act, 1922, (XI of 1922) ın RA. Nos. 200 
to 203 of 1960-61, IT.A Nos. 11748 to 11751 of 1957-58 (assessment years 1951-52 
to 1954-55) on its file for decision on the following question of law 


‘‘ Whether the unabsorbed losses incurred by the assessee in the earlier years in its Life Insu- 


1ance business are available to set-off against its profits from the General Insurance business for the 
assessment years 1951-52 to 1954-55 9” 


C 


*TC No 196 of 1960. 3rd May, 1963. 
(Referred Case No 87 of 1960 ) 
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S. Swaminathan and K. Ramgopal, for Applicant. 

S. Ranganathan, Special counsel, for Income-tax on behalf of Respondent. 
The Judgment of the Court was delivered by 

Srimvasan, J.—Ihe question that stands referred to us for determination ıs : 


* Whether the unabsorbed losses incurred by the assessee in the earlier years m its Life 
Ínsurance business are available to set off against its profits from the General Insurance business 
for the assessment years 1951-52 to 1954-55 ?" 


The,assessee 1s the Prithvi Insurance Company, Ltd , Madras. The assessment 
years ın question are 1951-52 to 1954-55. During the account years relevant to 
these assessment years, the assessee was carrying on business of Life Insurance as 
well as General Insurance, inclusive of Fire, Marine, Accident and miscellaneous insu- 
rance Under the Insurance Act, the assessee, though his business 1s a composite 
one, has to prepare separate accounts for the Life Insurance business as distinct from 
other lines of insurance. The Life Insurance part of,the business resulted 1n losses for 
a number of years. The General Insurance business yielded a profit 1n these years. 
The assessee claimed that set-off should be permitted under section 24 (2) of the Act 
of so much of the losses of the Life Insurance business as had not already been set off 
against the profits of the General Insurance business. The Income-tax Officer refused 
the set-off, being of the view that the Life Insurance business and the General Insurance 
business are distinct and separate from each other, and therefore the losses carried 
forward from the Life Insurance business were not eligible to be set off against the 
profits from the General Insurance business. It 1s not necessary to set out the figures 
of losses in the life business or the profits fiom the general business against which this 
set-off was asked for. On appeal, the Appellate Assistant Commissioner accepted 
the view of the Income-tax Officer as correct, relying upon an unreported decision of 
the Bombay High Court 1n Income-tax Reference No. 11 of 1956 of that Court. On 
a further appeal to the Tribunal, 1t was claimed that though there was a common 
management and common staff in respect of both parts of the business and expenses 
were incurred in a single account, they were later apportioned 1n certain proportions 
only to conform to the requirements of the Insurance Act. The Tribunal did not 
accept these features as indicative of the unity of the business. It thought that one 
business could very well go on without the other, that the nature of the risks under- 
taken in the two parts of the business were different, while one, that 1s, the Life busi- 
ness, 1nvolved commitments of the company spread over a long period, the General 
Insurance, covered only contracts of indemnity for short periods not exceeding a 
year at a time. Again, relying upon the unreported decision of the Bombay High 
Court, the Tribunal held that the two types of insurance business cannot be said to be 
the same business for the purpose of application of section 24 (2) of the Indian 
Income-tax Act 


Section 24 (1) of the Act, excluding the provisos theieto, 1eads ` 


“ Where any assessee sustains a loss of profits or gains 1n any yea: under any of the {heads men- 
tioned ın section 6, he shall be entitled to have the amount of the loss set off against his income, 
profits or gains under any other head ın that year = 


Even if the two parts of the business, Life Insurance and General Insurance. do 
not constitute the,same business both parts would nevertheless come undei the head 
of ‘business’, and any loss from one part of that business would be eligible for being 
adjusted against the profits from the other part under the general provision, section 
10. Thusis not a set-off m the strict sense of the term — It is only where there is still 
a resulting loss under one head of income that the assessee 1s, by reason of section 24 
(1), of the Act entitled to set off such resultant loss against the income, profits oi 
gains under any of the other heads mentioned in section 6 of the Act This kind of 
set off does not arise in the present case, because the assessee had no other head of 
income other than the business of insurance Section 24 (2) which provides for the 
carry forward of losses, was amended with effect from the 1st of April, 1952 Prior 
to the amendment, 1t read thus 
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“ Where any assessee sustains a loss of profits or gains ın any year being a previous year not 
earlier than the previous year for the assessment for the year ending on the 31st day of March, 
1940, ın any business, profession or vocation, and the loss cannot be wholly set off under sub-sec- 
tion (1) so much of the loss as 1s not so set off or the whole loss, where the assessee had no other 
head of income, shall be carried forward to the following year and set off agaist the profits and 
gains, 1f any, of the assessee from the same business, profession or vocation for that year....... * 


The rest of the section deals withthe period for which such carry forward can be 
effected. This provision therefore contemplated that a loss should have been 
sustained in a business, profession or vocation and that loss had not been wholly set 
off under sub-section (1), that 1s to say, against the 1ncome, profits or gagns from 
any other head of 1ncome, and only such of the loss as 1s not so set off or the whole 
oftheloss where the assessee had no other head of income was entitled to be 
carried forward But ıt could be carried forward and set off against the profits and 
gains of the assessee from the same business, profession or vocation, of the succeeding 
year. This provision therefore required that in order to enable the carry forward 
and set-off in the succeeding year, the busmess ın which the loss was incurred 
should have been carried on in the subsequent year. Priorto the amendment in 
1953, the position was that 1f the assessee had no other head of mcome against which 
the business losses could be set off, under sub-section (1) of section 24, section 
24 (2), asit stood previously, would not apply and the loss could not be carried 
forward. This was the result of the decision of the Supreme Court in Anglo- 
French Textile Co, Ltd v. Commissioner of Income-tax!. The effect of this 
decision was overcome by the amendment 1n 1953 which provided that even if the 
assessee had no other head of income than ‘business’ and no set-off under section 
24 (1) was possible, he could still carry forward the loss, but the requirement was 
that the same business ın which the loss was incurred should be carried on 1n the 
subsequent year. This sub-section underwent a further amendment 1n 1955, which 
in so far as the carry forward and the set-off ın the subsequent year 1s concerned, is 
in these terms : 


“Section 24 (2) : Where any assessee sustains a loss of profits or gams in any year, being a 
previous year not earlier than the previous year for the assessment year ending on the 31st day of 
March, 1940, 1n any business, profession or vocation, and the loss cannot be wholly set off under 
sub-section (1), so much of the Joss as ıs not so set off or the whole loss where the assessee had 
no other head of income shall be carried forward to the following year, and 
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(2) Where the loss was sustained by him ın any other business, profession or vocation, it 
shall bo v off against the profits and gains 1f any, of any business, profession or vocation carried 
onin that year...... T 


The position after this amendment 1s that 1t is not necessary for the carry forward 
and set off that the set off should be against the income, profits and gains of the same 
business 1n which the loss was originally incurred The loss could be set off against 
the profits and gains of any business, the only further requirement being that that 
business ın which the loss was incurred should be carried on in the subsequent yeare 


In the present case, 1t is common ground that losses were being sustained in the 
Life business while the General Insurance business yielded profits. The first of the 
questions that we have to deal with 1s whether the carried forward loss could be set 
off only against the profits and gains of the Life Insurance business, that 1s to say, 
whether the view taken by the Department and the Tribunal that the business of Life 
Insurance was distinct and different from that of General Insurance, 1s correct. Sec- 
tion 24 (2) as 1t previously stood, permitted the set off against the profits and gains 
of the assessee from the same business. What then 1s the business of the assessee, 
and would 1t be correct to say whether an 1nsurance business, a composite one taking 
in both Life Insurance and General Insurance, can be split up and regarded as two 
different businesses for the purpose of the expression “the same business” occurring 
in section 24 (2) ? 
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Considered from the layman's point of view, it seems difficult to hold that a. 
business of insurance can besplit upinthis artificial manner ınto as many kinds of 
business as there arc kinds of 1nsurance, such as, Life, Fire, Marine, Accident, or the 
like. As a business, undoubtedly it 1s one and indivisible, and whatever parts of 
that business the assessee may or may not carry on, 1t seems reasonable to hold that 1t 
is a business of insurance, and consequently the same business that 1s carried on from 
year to year Does the Income-tax Law require a different approach? Section 10 of 
the Act, which deals with the mode of computation of the profits and gains of the 
business, states 1n sub-section (7). 

* Netwithstanding anything to the contrary contained ın sections 8, 9, 10, 12 or 18 the profits 
and gains of any business of insurance and the tax payable thereon shall be computed 1n accordance- 
with the rules contained ın the Schedule to this Act.” " 

The excepted sections are those which deal with 1nterest on securities, property 
income, business income, income from other sources and payment by deduction at 
source The computation of the income of a business of insurance therefore 1gnores 
the various different modes of computation set out 1n the excepted sections, and directs 
computation of the income of such a business by a different mode — Tt is noticeable 
that 1t ıs nevertheless a ** business of msurance ", clearly falling under the relevant. 
head in section 6 of the Act Turning now to the Schedule to the Act which lays 
down the Rules for the Computation ofthe Profits and Gains of Insurance Business", 
Rule 1 states that the profits and gains from Life Insurance:businessjshall be ccmputed 
separately from the income, profits or gains from “ any other business ». But the 
expression "any other business ” 1n this context means “ other than insurance busi- 
ness? and not “ other than Life Insurance business” This is supported by Rule- 
6, which reads, 

“The profits and gains of any business of insurance other than Life Insurance business shall be- 
taken to be the balance of the profits disclosed by the annual accounts, etc, etc” 

It is only the method of computation that 1s required to be differently made 1n the 
case of Life Insurance and ın the case of any busmess of insurance other than 
Life Insurance 


The argument of Mr. Ranganathan, learned counsel for the department, that 
** any other business " in Rule 1 would include business of General Insurance does. 
not fit 1n with the controlling provision section 10 (7), which clearly regards business. 
of insurance as embracing all kinds of such business, beit Life or General insurance. 
Neither section 10 (7) of the Act nor the Rules found 1n the Schedule necessarily 
involves the conclusion that a business of Life Insurance 1s different from the business 
of General Insurance 1n so far as the Indian Income-tax Act 1s concerned. 


The Tribunal has mainly relied upon an unreported decision of the Bombay 
High Court Before we deal with that decision, we may refer to the Zenith- 
Assurance Co., Ltd v Commissioner. of Income-tax1, which was an earlier stage 
of the same decision of the Bombay High Court. In this reported decision, the- 
High Court called for a further statement of the case on a question which the High 

*Court framed as below 

“ Whether there 1s any evidence to justify the finding of the Tribunal that Life Insurance busi-- 
ness of the assessee company and the other insurance business was not the same business ?” 
Originally, the Tribunal had referred two questions which were * 

*1. Whether all insurance business covered by section 10 (7) of the Schedule of the Act is not 
the same business ” 

«2 Whether the losses in the Life Insurance business can beset off under section 24 (2): 
against the profits of any business of 1nsurance other than Life Insurance ” 

In framing the further question set out above and calling for a statement of the case, 
Chagla, CJ, observed * 


* Now section 24 (2) would only apply ifthe business done by the assessee company of Life 
Insurance was the same as the business done by the company 1n respect of General Insurance — It 1s. 
only when losses are incurred under the same head that they can be carried forward to the next 
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year under section 24 (2), and the finding of the Tribunal on this aspect of the caseis that Life 
Insurance business and other General Insurance business constitute different businesses and 
therefore it 1s not open to the assessee the claim to benefit of section 24 (2).” 


After referring to the contention for the Department that no question of law arose 
in that regard, the learned Judges went on to say . 


... but on a careful perusal of the order of the Tribunal we find that the basis of this 
finding ıs not any appreciation of evidence or an assessment of facts before it The finding 
is based upon the view of the law that the Tribunal has taken, and briefly put, the view of the 
Tribunal ts that inasmuch as the law required an insurance company to maintain a separate 
account with regard to Life Insurance business and also maintain a separate Life Insurance 
Fund, m no view of the case can E:fe Insurance business constitute the same business evis-a-vis 
the other businesses carried on by the Life Insurance Company. Now, in coming to this 
conclusion we find that the Tribunal has’ not taken into consideration at all the decision 
of the Appellate Assistant Commissioner which was in favour of the assessee The Appellate 
Assistant Commissioner based his decision on three important facts One was that the 
higher staff was common to all types of insurance business, the other was that the agents employed 

"to secure life insurance were mostly the same as those employed for securing other insurance 
business , and the third was that important items. of expenses were common and they were allocated 
subsequently to different kinds of insurance business Now, these are all questions of fact and 
it was open to the Tribunal to have considered these facts and come to a conclusion , but we find 
that the Tribunal has not taken into consideration these facts at all On the contrary, in paragraph 
14, the Tribunal says ‘These two branches of insurance are so different to each other that 1nvariably 
special staff ıs employed for each type of insurance’ With respect to the Tribunal, we are not con- 
cerned with what that general practice is, nor are we concerned with what several or a majority 
of Insurance companies do What we are concerned with, and what we are interested 1n, 1s to find 

-out what this particular insurance company does Therefore, 1t seems to us that although we are 
not prepared to ask the Tribunal to refer the question as formulated by the assessee, which raises 
a general question with regard to all 1nsurance companies, we are prepared to accede to the request 
of the assessee and ask the Tribunal to refer to us a question of law which 1s relevant with regard to 
the facts found with regard to the specific 1nsurance company e 


When the matter came for final decision after the statement of the case by the 
Tribunal, the learned Judges accepted the position that there was an essential diffe- 
rence in Life Insurance business and general insurance business They thought that 
while General Insuiance business, is a contract of 1ndemmity, a Life Insurance con- 
tract 1s an entirely different type of contract, that the law required separate accounts to 
be kept and a separate fund to be maintained for the Life Insurance business 
The learned Judges however conceded that these facts by themselves may not be 
sufficient to lead to the conclusion that the assessee was carrying on two separate 
businesses and that 1f the assessee proved facts which went to show that there was 
interdependence and interlacing between the two businesses then undoubtedly, not- 
withstanding what the law required, the business might be held to be one business 
They proceeded to examine the facts found by the Tribunal which revealed that the 
expenses of the two departments—the Life Department and the General Department 
—were apportioned at the end of the year, that though the managerial staff might be 
common, the two departments had separate staff and that separate agents were 
employed for the Life Department and the other department From these facts and 
from the fuither position that 1t was not an appeal that was before the High Court, 
the learned Judges felt inclined to take the view that there was materialto justify the e 
finding of the Tribunal They nevertheless stated that the inference drawn must 
be a reasonable inference, but were not prepared to hold that the 1nference reached 
by the Tribunal that the Life business and the General business were different and 
was so wholly unjustified in the circumstances of the case — Itis in reliance upon 
this decision of the Bombay High Court that the Tribunalin the present case has 
held the two businesses to be different. 


Not unnaturally, both the Department and the Tribunal have just stressed those 
features of the business which are indicated in the judgment of the Bombay High 
Court. In its appellate order, the Tribunal observed 


“TIt ıs urged on behalf of the assessee that there ıs a common management, common staff, ın- 
cluding canvassing agents, expense incurred commonly, though later apportioned in certain notional 
proportions All these arguments cannot, however, displace the fundamental position that the two 
businesses are not 1n any sense inextricably inter-twined One business can very well go on without 
the other, though perhaps not so economically The nature of the risks underwritten ın each is too 

“vitally different Life risks combined endowment principles and investments over long periods o 
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contract which are totally absent 1n General Insurance, which covers contracts of 1ndemnity from 
year to year only. Also the types of men required to run these two require educational and other 
qualifications and tramung different from each other.” 

On the above features, the Tribunal followed the decision of the Bombay High 
Court. 


To our minds, this decision of the Bombay Hugh Court did not 
proceed upon an abstract consideration whether when a composite insurei 
carried on both Life business as well as General Insurance business, the 
two parts of the business should always be regarded as separate and 
distinct*from each other for the purpose of applying the various provisions of 
the Income-tax Act. On the other hand, both inthe order calling for a further 
statement of the case and the decision which followed ıt, there are observations of 
the learned Judges of the Bombay High Court to show that they were not prepared 
to ask the Tribunal to refer the question as formulated by the assessee which raised 
a general question with regard to all insurance companies. They only directed 
the Tribunal to refer a question of law which was relevant with regard to the facts 
found in respect of the specific insurance company before them The question 
was directed only to a determination whether there was no evidence to justify 
the finding of the Tribunal that the Life Insurance business of the assessee 
company and other insurance businesses were not the same business 
In the final decision of the High Court also, they referred to the fact that the cir- 
cumstance that the contracts entered into in the case of General Insurance business 
represented a different type of contract from that in Life Insurance and the further 
feature that under the Insurance Law separate accounts had to be kept and a separate 
fund maintained for the Life Insurance may not be sufficient to lead to the conclusion 
that the assessee was carrying on two separate businesses They emphasised the fact 
that they were exercising an advisory Jurisdiction and not sitting as a Court of appeal 
and that all they had to decide was whether there were materials or circumstances 
which would justify the Tribunal 1n drawing the inference which 1t had drawn Within 
the scope of that limited Jurisdiction, they proceeded to find out whether the 
wnference was a reasonable one. 


We are accordingly inclined to hold that the decision of the Bombay High 
Court cannot be regarded as one declaring that 1n the case of all insurance business, 
the two parts of the business—Life Insurance business, and General Insurance business 
—should 1nvariably be regarded as separate and distinct from each other. It 1s true 
that the Tribunal in this case purported to set out those facts upon which the Bombay 
High Court accepted the 1nference made by the Tribunal with regard to the 1nsurance 
company whose case was being dealt with by them ard proceeded to draw a like 
inference. But, in view of the nature of the question that has been submitted to 
us, We are not constrained by the findings on these facts The question really raises 
a general question of law, whether notwithstanding the facts found, the conclusion 
that the two were separate businesses 1s Justified in law. 


There are certain observations of the Supreme Court in a decision Neptune 
Assurance Company, Limited v Life Insurance Corporation}, which afford a valuable 
guidance 1n reaching a decision upon the question before us In that case, upon the 
nationalisation of the Life Insurance business, the Life Insurance part of the business 
pieviously run by a composite insurer vested in the Life Insurance Corporation 
Certain refunds were due to the composite insurer for the previous years and the 
question arose whether any portion of those refunds could be regarded as pertaining 
to the Life Insurance business, so that the Life Insurance Corporation would become 
entitled thereto The contention of the insurer was that no part of the refunds which 
had become payable to the insurance business could be allocated to the Life Insurance 
part of the business and that even though that part of the business had vested in 
the Life Insurance Corporation, no portion of the tax refund could go to the benefit 
of the Corporation ‘Their Lordships ultimately 1eached the conclusion that if an 
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asset pertained to the Life Insurance business, then its fruit, viz., the income from it, 
would also pertain to that business. Their Lordships pointed out that while the 
Income-tax Act was not concerned with the various kinds of business carried on 
by the insurer, it was the Insurance Act that treated the various kinds of insurance 
businesses carried on by an insurer separately, and likewise the Life Insurance Cor- 
poration Act treated the Life Insurance business as something separate from other 
kinds of businesses carried on by an insurer They observe that ıt would be a mis- 
conception to refer to the Income-tax Act in interpreting the Life Insurance 
Corporation Act for deciding whether a r:ght to refund belonging to an insurer 
pertains to his Life Insurance business or to another kind of insurance business 


carried on by him They refer to the various provisions of the Insurance Act 
and observe thus 


“ We now turn to the other part of the question, viz, whether the right to the refund was one 
pertaining to the Life Insurance busmess That question has to be decided by reference to the 
Insurance Act, because ıt 1s that Act which treated the different kinds of insurance businesses separa- 
tely Some of the sections of that Act have now to be referred to It is not in dispute that the ap- 
pellant 1s an insurer within the meaning of the Act Sub-section (1) of section 10 of the Act re- 
quires an insurer like the appellant to keep a separate account of all receipts and payments 1n res- 
pect of each separate class of msurance business carried on by him We have earlier referred to 
the provisions of sub-sections (2) and (3) of this section Section 11 provides that an insurer like 
the appellant shall keep (a) a balance sheet (6) a revenue account . in respect of each 
class of insurance business carried on by him All of the provisions to our mind indicate 
what 1s contemplated by the Insurance Act to be an asset appertaining to life insurance business ”’ 


Proceeding further, they conclude that because certain assets were specifically 
ear-marked by operation of the Insurance Act to the Life Insurance business, 1t should 
necessarily follow that a claim to refund became associated with such assets. 
Though at first sight 1t might appear as 1f this fragmentation of a composite business 
carried on by an insurer means that he carried on a multiplicity of different busi- 
nesses, that does not appear to us to be the true ratio of this decision Their Lordships 
clearly point out that the Income-tax Act was not concerned with such splitting up 
of the business and that the question before them had to be interpreted only in the 
light of the Insurance Act and the rights conferred upon the Life Insurance Corpora- 
tion by the Act of 1956. There is a clear under-current noticeable in this decision 
(Neptune Assurance Company, Limited v. Life Insurance Corporation) that but for 
these Acts, which call for a Separate maintenance of accounts and other returns 
under the Insurance Act, there 1s nothing in the Indian Income-tax Act which 
warrants the view that the several classes of insurance business carried on by a 
composite insurer were different businesses 


Looking at the substance of the matter, we are unable to see any real or justi- 
fiable reason for the splitting up of the business in this manner for purposes of the 
Income-tax Act We may point out that under the English Income Tax Act, 1952, 
a special provision has been enacted, whereby the Life insurance business carried 
on by a composite 1nsurer has been declared to be a separate and distinct business 
from the other classes of insurance business It 1s section 426 and ıt 1s as follows : 


= 
"426 Separation of different classes of business carried on by assurance companies : 


(1) Where an assurance company carried on life assurance business in conjunction with as~ 
surance business of any other class, the life assurance business of the company shall, for the pur- 
poses of this Act be treated as a separate business from any other class of business carried on by the 
company, 


(2) Where an assurance company carried on both ordinary life assurance business and indus- 
trial life assurance business, the business of each such class shall, for the purposes of this Act, be 
treated as though 1t were a separate business, and the last preceding section shall apply separately 
to each such class of business ” 


But for that provision, the English Income Tax Act also could not treat the 
different classes of insurance as different businesses Such a provision 1s lacking in 
the Indian Income-tax Act, and if at all, any inference that can flow from section 
10 (7) of the Actis clearly against the contentions of the Department. The principat 


- 
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reason why the Insurance Act calls for a separation of the Life business from the 
other classes of insurance business 1s that 1n the case of Life Insurance, the insured 
person 1s entitled to a return of the sums of premia paid by him or of stated amount 
in the event of his death or his surviving a stated number of years. In the case of 
other classes of insurance, 1t 1s true that a risk ıs undertaken by the insurer and 
indemnity offered against that risk But, unless the risk occurs, the insurer 1s 
under no liability to pay any part of the amount 1n respect of that contract of 
insurance. Clearly, therefore, 1n the case of Life Insurance, a certain sum becomes 
payable to the insured or his successors-in-interest, while 1n the case of other classes 
of insurance, no such amount 1s payable unless the risk happens. It 1s for this pur- 
pose that accounts are'maintained separately and a Life Fund 1s created by operation 
of the Insurance Act. But these facts cannot, 1n our opinion, justify the classifica- 
tion of the two kinds of businesses into two different businesses for the purposes of 
the Income-tax Act. 


We are accordingly of the view that the assessee having continued to carry on 
the same business ın the succeeding year, the unabsorbed losses of the earlier years 
are available to be set off against the profits of the subsequent years. 


A further question was argued whether the amendment of the Act in 1953 was 
or was not retrospective in its scope. That question would arise only if we had 
held against the assessee on the first point. In that event, 1t would have been neces- 
sary to examine whether the amendment gave the right of adjustment only on and 
after the date thereof. In the view that we have taken, 1t1s unnecessary to examine 
this question. 


The question referred to us 1s accordingly answered 1n favour of the assessee, 
which will be entitled to its costs. Counsel’s fee Rs 250. 


V.S. ———— Answered accordingly 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


Present :—Mn. Justice M. ANANTANARAYANAN AND Mr. Justice K. S. 
RAMAMURTHI. 


Lakshmanan and others .. Appellants * 
V. 
Lakshmanan and another .. Respondents. 


Penal Code (XLV of 1960), sectton 100 (1) and (2)—Plea of self-defence—When could be invoked in 
defence—Onus of proof—Nature of. 


The principle behind the rule of self-defence under the Penal Code 1s that the law does not 
require a person to behave like a coward and run away if he is attacked. The law permits him to 
retaliate ın defence and 1f 1n such a conflict he happens to kill such killing 1s justifiable Case where 
both sides indulge in a ‘free fight’ and it 1s not possible to decide as to who attacks and who defends, 
may stand on a different footing But where a person is attacked and he 1s under a bona fide apprehen- 
sion or fear that death or grievous hurt would be caused to him, he has a right of self-defence. In 
such cases 1t 1s not possible to lay down any hard and fast rule as to the quantum of force that is legally 
permissible. Where a person 1s attacked he 1s not bound to regulate or modulate his defence step 
by step accordingeto the attacks of the opponent. Each case has to be considered on its own peculiar 

cts. 


It 13 no doubt true that the burden of proving the existence of circumstances bringing the casc 
within the Exception 1s on the accused But ıt 1s not necessary that he must prove beyond reasonable 
doubt the existence of such circumstances and the accused need only make out a prima facie case. If 
on a review of the entire evidence the Court finds that the plea of the accused 1s a plausible theo 
and the Court entertains a doubt as to the guilt of the accused he will be entitled to the benefit of 
the doubt even though he might not have fully established his plea of self-defence. 


Appeal under section 417 of the Code of Criminal Procedure, 1898, against the 
acquittal of the aforesaid respondents 1 and 2 (accused 1 and 3) of offences 
under section 302, Indian Penal Code, agamst accused 1 and section 307, Indian 


Penal Code, against accused 3 by the Additional Sessions Judge, Salem, in S.C. 
No. 134 of 1961 on his file. 





* Cr.A. Nos. 13 and 330 of 1962. 23rd September, 1963 
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K. Palaniappan and T. S. Arunachalam, for Appellants in Cr.A. No. 13 of 1962 and 
for Respondents in Cr.A. No. 330 of 1962. 

Public Prosecutor on behalf of the State in Cr.A. No. 13 of 1962 and the Appel- 
lants in Cr.A. No. 330 of 1962. 

The Judgment of the Court was delivered by 


Ramamurtht, J.—Criminal Appeal No 13 of 1962 has been preferred by accused 1 
and 2 against the conviction and sentence passed by the Additional Sessions Judge, 
Salem, imposing a sentence of rigorous imprisonment for five years on the first accused 
for an offence under section 304, Indian Penal Code, and a sentence of rigorous impri- 
sonment for one year upon the second accused for an offence under section 324, 
Indian Penal Code. Criminal Appeal No 330 of 1962 has been preferred by the 
State against the order of acquittal of the 1st accused for an offence under section 
302, Indian Penal Code, and the complete acquittal of the third accused under 
section 307, Indian Penal Code. 


On an anxious consideration of the evidence and the probabilities of the case, 
we have come to the conclusion that the prosecution has not placed before the Court 
a true picture of the incident and the defence of the accused appears to be substan- 
tially true and probable, and that in any event the accused should be given the benefit 
of doubt. We are clearly satisfied that on the prosecution evidence itself, the plea 
of self-defence raised by the accused has been amply made out. Before we proceed 
further it may be relevant to point out at the outset that the learned Sessions Judge 
in several portions of his judgment has disbelieved the evidence adduced by the 
prosecution as to the setting and the manner in which the occurrence took place and 
his own reasonings do not warrant the conviction of the accused. Even though the 
accused squarely raised the plea of self-defence and had also cross-examined the 
witnesses examined on the side of the prosecution making categoric and concrete 
suggestions about the accused’s version of the case, and how the fatal injury was 
caused in the legitimate exercise of private defence, the learned Sessions Judge in his 
judgment has not even adverted to this plea. A reading of para. 13 of the judgment 
of the learned Sessions Judge shows that the only question he posed before himself 
was whether the offence was one under section 300, Indian Penal Code, Exception 4, 
or one under section 304, Part II, Indian Penal Code The third alternative of the 
right of private defence which was the crux of the defence of the accused has been 
completely overlooked by the learned Sessions Judge. 


The facts of the case may be briefly stated The three accused are the sons of 
one Sidhan by his junior wife, while one Suruttayyan (P.W 1), Vellayyan (P.W. 2), 
Mari (P W. 4) and one Perumal are the sons of Sidhan by his deceased senior wife. 
P.W. 1 had two sons, Ramalingam and Chinnathambi the latter being the victim, 
who died as a result of the stab injury. The father had effected partition between 
the sons of his first wife and those of his second wife, and they were living separately. 
The evidence shows that the relationship between the two sets of sons was anything" 
but cordial, the father showing partiality towards the sons of his secand wife. The 
father who is the talayari of the village appears to have been keen on the second 
accused taking his place as talayari and this aggravated the ill-feelings between the 
parties. 

On the day prior to the occurrence the marriage of the daughter of a near rela- 
tive, P W. 12, was celebrated 1n an adjacent village and the father Sidhan and all 
the sons attended the marriage P W. 4 wanted aloan of Rs 3 from the first accused 
for giving mo? (present) to the married couple which request for loan was flatly 
refused by the latter. PW 4 was enraged at the refusal of accused to give this small 
sum as a loan. From the evidence it appears that accused 1 was living in the family 
house which is a tiled one. The next day after the marriage 29th "May, 1061 at 
about night meals time, the incident took place, and it is here we get two diametrically 
divergent versions at to what exactly transpired and under what circumstances and. 
the exact place at which the stabbing took place. The first information report, 
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Exhibit P-2 given by P.W. 1, the father of the deceased was a very brief one and it 
merely stated that at about 8 p.m. on 29th May, 1961 when P.W. 1 returned from 
shandy accused 1 to 3 abused P W. 1 and quarrelled and that in the course of that 
quarrel accused 2 stabbed P.W. 1 whereupon the deceased ran to the spot and while 
doing so he was stabbed by the first accused In Exhibit P-2 it was further stated 
that accused 3, who was there stabbed P.W 2 on the right side of his back. In other 
words, the first information report, Exhibit P-2, clearly proceeded on the footing as 
if nothing whatsoever was done by and nothing happened at the instance of, the party 
of the prosecution, and that 1t was a simple case of the accused party being un. lateral 
sole aggressors. A major portion of the events and the true background of the case 
as unfolded in the course of the evidence adduced by the prosecution before the 
Committing Magistrate as well as before the Sessions Judge, was deliberately kept 
back and suppressed in the First Information Report. ‘The importance of this 
aspect of the First Information Report giving only a truncated portion of the incident 
will become apparent as we proceed further, and it 1s here that we find that the 
learned Sessions Judge substantially accepts the defence version of the case. 


The evidence of the sons by the first wife of Sidhan, P Ws 1, 2 and 4, and the 
evidence of P Ws 3 and 6, grandsons of Sidhan (sons of PW 2 Vellayyan) clearly 
shows that the provocation was all on the side of the prosecution, and that they are 
solely to blame for the incident PW 4 appears to have taken a leading part and 
marched to the house of the first accused with his brothers and nephews, arming 
themselves with sticks and wanted to wre ik vengeance against the first accused for his 
refusal to give a small loan of Rs. 3, the previous day. PW. 4 without any justifica- 
tion whatsoever insisted that the accused should then and there and forthwith vacate 
the family house at that night time, and when the accused offered to do so, the 
next day ın the morning the party of the prosecution would not yield and beat 
all the three accused with the sticks which the former carried with them. The 
case of the accused 1s that it 1s in the course of this scuffle that accused 1 apprehended 
that the party of the prosecu.10n would either beat him to death or cause grievous 
injury, and that in that dangerous predicament, purely as a measure of self-defence 
he stabbed the deceased with the bitchava which unfortunately proved fatal. That 
the three accused were beaten with sticks indiscrimimately and that they sustained 
injuries as a result thereof cannot possibly be disputed. It 1s a matter which has, 
been admitted in the evidence of the material witnesses for the prosecution 
Immediately after the occurrence the first accused himself went to the Village 
Munsif and told the latter that the party of the prosecution beat the accused 
party with sticks The doctor who examined them has also given three wound 
certificates, Exhibits P-5 to Exhibit P-7 respectively relating to the injuries caused 
to accused 1 and 2 and 3 Accused r had sustained three injuries, accused 2 


two injuries and accused 3 as many as 8 injuries. 


In this main setting of the incidents, the only question that arises for determína- 
tion is whether the prosecution party were the aggressors 1n the first instance in 
the sense that, they beat accused necessitating as an instinct of self preservation 
n the first accused stabbing the deceased, or in any event whether the first 
accused exercised a right of private defence under section 100, Indian Penal Code, 
reasonably apprehending either death will ensure or grievous hurt would be caused 


to him by the prosecution party 


Regarding the facts of the case, as we observed earlier, the prosectuion party 
not only gave a truncated version, suppressing an integral and inseparable part 
of the incident, but at the same tme the evidence on the side of the prosecution 
has been established. to be false and unreliable ın several important material parti- 
culars Serious discrepencies have been brought out and adverted to in the judg- 
ment of the learned Sessions Judge himself as regards the evide :ce for the prose- 
cution before the Commutting Magistrate and before the learned Judge First, 
as regards the place of occurrence, the case of the prosecution that the incident 
took place in front of the house of P W.3 has been found to be false. The relevant 
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portion of the evidence of P.W. 2 and P.W. 3 before the Committing Magistrate, 
marked as Exhibit E-7 and D-g respectively and the relevant portion of the evi- 
dence of P.W. 4 marked as Exhibit D-15 clearly shows that the incident took place 
in front of the house of the first accused, and we have no hesıtation ın accepting 
this finding of the learned Sessions Judge as amply borne out by the evidence. 


Next, on the question as to which party assumed the role of aggressors, the 
matter is beyond any doubt whatsoever. Here again the admissions of the wit- 
nesses for the prosecution completely establish that the brothers and the nephews 
all gathered together in a body armed with sticks and went to the house of*the first 
accused just about the time when he had returned from the marriage party and 
insisted that the first accused should vacate the family house forthwith, that night 
itself. The prosecution story that the accused resorted to stabbing without any 
prior provocation or incident has been found to be false by the learned Judge. Before 
the Committing Magistrate, P.W. 4, the person, who was mainly responsible for 
the whole incident has deposed as follows : 

* I asked accused 1 i front of hts house When I asked for a loan of Rs 3 you refused to give 


-me though you have Rs 11 and that you vacate the common house fand you could construct a different 
house (?) . . «Myself and accused 1 were quarrelhng and abusing each 


other after accused 1 refused to vacate the house." 


P.W. 3 also has admitted before the Committing Magistrate that P.W. 4 went to 
the house of the first accused and asked him to vacate the house immediately 
P.W. 6 has admitted that the deceased went and caught hold of the second accused 
The learned Judge again did not accept the evidence of the prosecution that the 
‘prosecution party did not go armed with sticks, but that P.W. 4 alone pulled a 
stick from the roof of the house of the first accused. P.W. 1, the eldest son of 
‘Sidhan, has admitted in the Committing Magistrate's Court that the accused party 
were beaten with sticks (plural) and sustained injuries. The learned Judge also has 
adverted to the fact that M.O. ı the stick produced did not appear to be a stick 
attached to a roof, and that besides P.W. 4 the other members of lus party were 
also equally armed with sticks. It is again a matter of admission of the witnesses 
for the prosecution that they indulged in indiscriminate beating of the accused, as 
corroborated by the three wound certificates issued by the doctor, P.W. 8, in res- 
‘pect of the three accused On a consideration of the discrepant and prevaricating 
answers given by the main witnesses for the prosecution in their evidence, in the 
light of their admissions and the broad probabilities of the case, we have absolutely 
no hesitation in coming to the clear conclusion that the party of the prosecution 
assumed the role of aggressors and beat the accused party and further threatened 
to cause serious and grievous injury. It was in such a situation that the accused 
had no option but to cause the injury in question purely 1n self-defence and prompted 
by instinct of self-preservation. We have equally no hesitation ın stating that this 
is the only reasonable view of the evidence in the case. The conduct of the party 
‘of the prosecution in marching in a body armed with sticks and insisting upon the* 
first accused to vacate the house during that night all on a sudden when he had 
returned from the marriage party with guests, was most unreasonable and cannot 
be justified from any point of view. What is most extraordinary was, that the 
prosecution party followed this by beating the accused indiscriminately. 


The learned Public Prosecutor however strenuously contended the evidence 
merely disclosed a free fight on both sides, and that therefore there was no scope 
for invoking the right of self-defence and that each party should take the responsi- 
ibility for the respective injuries caused and the offences committed in the course of 
such a free fight. We are unable to agree with this contention. The doctrine of 

Free fight" can apply when both sides mean to fight, and there is a pitched battle. 
In such a situation the question as to who attacks and who defends in such fight 
is wholly immaterial and 1t depends on the tactics adopted by the respective parties. 
There is no question of a free fight at all in the present case when as observed 
earlier the party of prosecution were the aggressors and what the first accused did 
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was merely to defend himself. So far as the party of the accused is concerned they 
had not made any pre-planned scheme of fighting the other party. Reference 
can be made to the useful discussion of the law on this doctrine oi free fight, ín 
Parasram v. Rexl. It is enough to set out the following Head-note : 

* Even when both parties to a conflict come armed with lathis, if there be no evidence to show 
that they had made any pre-arranged plan of fighting out the dispute by force that day the party 
that attempted to strike the first blow must be deemed to be the aggressor, and the other party, if 
obviously ın danger of an injury to the persons of 11s members, has a right to strike in self-defence ” 
Reference may also be made to the recent judgment of the Supreme Court in Gajanand 
v. State ef Uttar Pradesh?. 


The learned Public Prosecutor also contended that in any event the right of 
self-defence has been exceeded 1n this case, and that the beating with the sticks 
by the party of the prosecution and the further threat to do so did not warrant the 
stabbing by the first accused. On the facts of the instant case, we see no force in 
this contention. On the facts we are clearly of the opinion that the case comes 
under either of the sub-clauses (1) or (2) of section 100. As is often said, the law 
does not require a citizen to behave like a rank coward on any occasion and if a 
person is attacked with sticks he need not run away, and he would be perfectly 
justified in the eye of law if he holds his ground and delivers a counter attack, if 
the accused party 1s attacked by a party of men armed with sticks, and having no 
alternative but to defend himself to best of his ability, the accused retaliates, he 
clearly acts in private defence, although in doing so he may inflict an injury which 
may prove fatal. 

In Bhut Nath Dome v. Emperor?, the facts were somewhat similar and the right 
of private defence was upheld. In that case an attack was made by the deceased 
and his party with lathis on the accused and his party, and a blow was struck on 
the head of the accused who thereupon used his lathí and inflicted on the deceased 
a blow which resulted in his death. It was held that a man in such a predicament 
cannot be expected to judge too nicely, and that having regard to all the circum- 
stances, the assault on the accused was such as to cause reasonable grounds of 
apprehension that grievous hurt would, but for his action, have been the consequence 
of the attack that was being made upon him, and that the accused exercised a 
right of self-defence within the limits allowed by law. 

A man who is assaulted 1s not bound to regulate or modulate his defence step 
by step according to the attack by the opponent. He need not run away and the 
Jaw permits him to retaliate in defence and if in such conflict he happens to kill, 
such killing is justifiable. 

In The State v. Satesh Sangina*, the right of private defence was upheld in similar 
circumstances. In that case the aggressor in a furious mood already struck the 
accused twice with a bamboo and threatened to beat the accused further. The 
accused in defending himself gave a blow to the deceased on his head with a blunt 
instrument, causing the latter’s death. It was held that in defending himself the 
accused cannot be expected to measure the force of his blow or avoid the vital parts 
of the aggressor’s body, and that the right of private defence has not been exceeded. 


In Ammu Pujari, In re?, the law relating to the right of private defence and its 
limitations has been laid down by a Bench of this Court in the following terms : 

* When an accused person commits an act of violence upon another person in circumstances 
which prove that he 1s apprehending further violence from that person, nothing further need be pro- 
ved to establish that he 1s acting in the exercise of his right of self-defence. Accordingly where the 
deceased struck the accused with a stick and was prepared to strike him a second time and the accused 
took out his knife and stabbed the deceased, ıt 1s wrong to throw upon the accused the burden of 
proving that he had 1n fact consciously exercised his right of self-defence when he used his knife ” 

No hard and fast rule can be laid down. to determine the amount of harm which 
is legally justifiable or permissible in law under the exercise of the right of private 


1. ILR. (1949) All 258. 4, (1954) Cri L.J. 353. 
2. AIR (9548 C 695 5, (1942) 1 M.L J. 200. 
3. (1909) 13 C.W.N. 1180. 
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defence. Individual cases will have to be considered on its own peculiar facts 
Section 100 does not require as a condition precedent that grievous hurt must be 
actually caused by the assailant for the right of private defence to come into play. 
'The section only provides that the person claiming the right of private defence 
must be under a bona fide apprehension or fear that death or grievous hurt would 
otherwise be the consequence of the threatened assault, if he does not defend him- 
self. 

Learned Public Prosecutor also relied upon section 105 of the Evidence Act 
and contended that the burden was upon the accused to clearly bring hus case 
under section 100 of the Indian Penal Code. It is undoubtedly true that when a 
person is accused of an offence the-burden of proving the existence of circumstances 
bringing the case within section 100 1s upon the accused but the question really 
is when can the accused be said to have discharged this burden. One view to take 
may be that the burden is upon the accused to establish that the prosecution party 
were clearly the aggressors and that the accused merely retaliated in defence. The 
other view is that in a criminal trial the important factor 1s that the accused 1s entitled 
to the benefit of every reasonable doubt and that as an off-shoot thereof when the 
accused offers a reasonable excuse of his conduct, then even though he cannot 
prove his assertions they should ordinarily be accepted as true unless circumstances 
conclusively prove that they are false. The Courts have taken the latter view as 
the sounder one entitling the accused to the benefit of doubt especially when the 
prosecution has not come forward with the true version but has suppressed a 
material and integral portion of the incident giving rise to a plausible plea of 
private defence. 

We may first refer to the judgment of a Full Bench of the Allahabad High Court 
in Parbhoo v. Emperor. It is enough to set out here the followmg statement of the 
law as held by the majority view ın that case: 

* In a case in which any general exception ın the Penal Code 1s pleaded by an accused person 
and evidence 1s adduced to support such plea, but such evidence fails to satisfy the Court affirmatively 
of the existence of circumstances bringing the case withm the general exception pleaded, the accused 
person 1s entitled to be acquitted if upon a consideration of the evidence as a whole (including the 


evidence given in support of the plea of the said general exception) a reasonable doubt 1s created in 
the mind of the Court whether the accused person 1s or 1s not entitled to the benefit of the said excep- 


tion ? 

The same view was taken by a Bench of Patna High Court in Narayan Raut 
v. Emperor?, where it was held that when the accused pleads the right of private 
defence it was not necessary that he must prove beyond reasonable doubt the exis- 
tence of circumstance on which the right is founded, and that the accused need 
merely make out a prima facie case. It was also held that it was not necessary for 
the accused to lead evidence 1f he ıs able to establish what he seeks to prove by the 
evidence that is on record. It is sufficient if he satisfies the Court of the probability 
of what he is called upon to establish. Reference can be made to the following 


observations at page 296 : 

* In the present case the defence led no evidence to prove the circumstances on which they rel? 
as a foundation for the exercise of the right of private defence, namely, that the prosecution party 
commenced the attack. It1s not necessary for the defence to lead evidence if they are able to establish 
what they seek to prove by the evidence that ıs on the record If from that evidence it appears pro- 
bable that the defence version 1s true, even though they have not proved the truth of their version 
beyond reasonable doubt ‘The circumstances which have been established by the prosecution in 
the present case do, in my opinion, raise a probability that the defence version 1s true. As I have 
already stated above, the prosecution party went to the scene armed, with the deliberate intention 
of dispossessing Narayan, who was ım possession, and they inflicted injuries on Narayan and the men 
who were with him Having done that, they have deliberately suppressed the fact that they did so Every 
witness who was examuned by the prosecution relating to the incident has denied that any injuries 
were inflicted on any member of the defence party. The fact that they considered it necessory to 
do so suggests the inference that they were aware of the fact that, 1f they admitted the injuries caused 
to the defence they would have to be prepared to state at what stage of the proceedings those injuries 
were inflicted, that ıs to say whether they were inflicted before Narayan mflıcted the fatal injury on 
Bhajhawan or after A consideration of all the circumstances that have been proved, in my view 
suggests the probability that the prosecution party were the aggressors.” : 
— MM—ÀÓ——————————— ———————————————MMMM e a 


1. A.LR. 1941 All, 402. 2. ALR. 1948 Patna 294, 
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We are of the opinion that these observations are clearly applicable to the facts 
of the instant case 


In this connection reference may also be made to the statement of law in Dherren- 
dra Nath v. State! : 


“ It 1s true that an accused person taking the plea of the right of private defence 1s not required 
to call evidence but can establish that plea by reference to circumstances transpiring from the prosecu- 
tion evidence itself But the question ın such a case would be a question of assessing the true effect 
of the prosecution evidence and not a question of the accused discharging any burden ” 


_ The*next case we would like to refer is the judgment of a Bench of the Kerala 
High Court in Antony v State?. In that case the prosecution simply came forward 
with the story that in a toddy shop in the course of an exchange of hot words the 
accused gave a slap on the cheek of P W. 1, that just then the deceased, Pylo, entered 
the toddy shop and caught hold of the accused and that in the scuffle, the accused 
gave a stab injury to Pylo which proved fatal. According to the accused the 
incident took place in a different manner. His case was that when he went to the 
toddy shop after the day's labour P W. 1 who was there beat him on the cheek 
declaring that P.W. 1 was waiting for him, and that in the scuffle when he attempted 
to catch hold of P W 1, the deceased Pylo came and caught hold of him and threaten- 
ed to cause injuries to him, and also caught hold of the testicles of the accused, with 
the result that the accused with a view to extricate himself took out a small penknife 
and stabbed Pylo which resulted in his death. The nght of private defence of the 
accused was upheld by the learned Judges. In emphasising the necessity for 
and the duty of the prosecution to put forward the entire story without any suppres- 
sion the learned Judges observed as follows : 

* It ıs the duty of the prosecution not to suppress any facts favourable to the accused and not 

to indulge in embellishments and additions with a view to depriving the accused of his right of pri- 
vate defence, and ıt 1s the paramount duty of the Court to sift and screen the evidence carefully with 
a view to finding out the circumstances under which the accused had to use the weapon In such a 
case the brief statements made by the deceased without specifying the circumstances in which the 
incident took place and the evidence of witnesses who seem to have made decided attempts to give a 
distorted version of the incident with a view to makmg out that the accused was ın the aggressive, 
cannot be safely be acted upon by the Court" 
The learned Judges also took the view the fact that the witnesses for the prosecution 
gave discrepant and false versions with later embellishments made to the detriment 
ofthe accused created very serious and considerable doubt in the mind of the 
Court as to the guilt of the accused clearly justifying his acquittal. 


On the question of benefit of doubt the learned Judges held that even if the 
accused had not succeeded ın conclusively establishing that his version of the inc 
dent was the true one that cannot justify the rejection of his plea in a case like that 
where the prosecution evidence itself was such as to raise a reasonable doubt in the 
mind of the Court that occurrence might have taken place ın the manner pleaded by 
the accused The same view has been taken in a recent Judgment ín Gundicha 
Bhor v. State?, by a Bench of the Orissa High Court. The learned Judges have 
held that it 1s ap accepted principle that the standard of proof on the part of the 
prosecution to establish the guilt of the accused beyond all reasonable doubt is 
not what is required of the accused person to establish the plea under any of the 
general exceptions of the Penal Code. They have also held, that, if after a review of 
the entire evidence on record, the Court finds that the plea of the accused 1s a plausi- 
ble theory and that if the Court entertains a reasonable doubt in its mind as to the 
guilt of the accused he 1s entitled to the benefit of doubt, even though the accused 
person has not been able to fully establish his plea of self-defence. It may also be 
noticed that ın taking this view the learned Judges have applied the following state- 
ment of the law as laid down by the Supreme Court in Aher Raja Kiama v. State of 
Saurashtra* 





1 AIR 1952 Cal 622 4 (1956 SC] 243 (1956) I M L J. 125 - 
2, (1960)Ker L T 362. (1955) 2 S.C,R. 1285: AIR 1956 S C. 217. 
3. (1963) Cd LJ 700, 
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* Now 1t may be possible to take two views of this statement but there are two 1mportant factors 
in every criminal trial that weigh heavily ın favour of an accused person , one 1s that the accused 
1s entitled to the benefit of every reasonable doubt and the other, and off-shoot of the same principle, 
explanation of his conduct, that even though he cannot prove his assertions, they should ordinarily 
be accepted unless the circumstances indicate that they are false" 


The same view was reiterated by the Supreme Court in its latest judgment 
JVanavati's case. Subba Rao, J., delivering the judgment of the Court has pointed 
out that theres really no conflict between the rule that the prosecution 1s bound to 
establish the ingredients of the offence and that the accused 1s entitled to the benefit 
of reasonable doubt, and the provision 1n sectíon 105 of the Evidence Act under which 
the burden of proving the existence of circumstances brínging the case within any of 
the general exceptions in the Indian Penal Code is cast upon the accused and the 
Court has prima facie to presume against the accused the absence of such circum- 
stance The failure on the part of the accused to conclusively establish all the cir- 
cumstances bringing the case under the exceptions does not absolve the prosecution 
of 1ts responsibility to establish the ingredients of the offence and take away the 
accused's right to an acquittal on the basis of a reasonable doubt. In other words the 
evidence though insufficient to establish the exception may be adequate and suffi- 
cient to raise a reasonable doubt in the mind of the Court about the guilt of the 
accused. The following passage may be usefully extracted * 


“ As in England so in India, the prosecution must prove the guilt of the accused, 1e, 1t must 
establish all the ingredients of the offence with which he 1s charged As ın England so also in India, 
the general burden of proof 1s upon the prosecution , and if, on the basis of the evidence adduced 
by the prosecution or by the accused, there 1s a reasonable doubt whether the accused committed 
the offence, he is entitled to the benefit of doubt.” 

In the Orissa case”, the main features of the case were somewhat similar to the 
instant case. The learned Judges while emphasising that the appreciation of a 
plea of self-defence, location of the place of occurrence and the sequence of events 
are two important vital considerations for fixing the culpability, have adverted to 
the fact that the witnesses in that case were all partisan witnesses and suppressed the 
material portion of the facts in the first information report. In that case also the 
prosecution did not refer to the first part of the incident, 1.e., that the accused persons 
were also beaten and suffered injuries as a result of the assault by the prosecution 
party with lathis which fact however was admitted in the course of the evidence. 


With respect we adopt the reasonings in the Kerala and the Orissa cases above- 
referred as laying down the correct test for upholding a plea of self-defence under 
section 100 of the Indian Penal Code. 


In conclusion we are clearly of the opinion that the defence version is true and 
in any event the accused are entitled to the benefit of doubt. The accused are not 
guilty of any offence and we accordingly acquit accused 1 and 2 setting aside their 
convictions and sentences. Criminal Appeal No. 13 of 1962 1s allowed and Criminal 
Appeal No. 330 of 1962 is dismissed. 


R.M. Criminal Appeal No. 13 of 
1962 “allowed and Crimi- 

nal Appeal No. 330 of 

1962 dismissed. 





1. (1962) 2 S.C.J. 347 : 1962 M.L J. (Or) 2. (1968) Cr. L.J. 700, 
591 : ALR, 1962 S.C. 605, 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT '—MR JusTICE G. R. JAGADISAN AND MR. JUSTICE K. SRINIVASAN. 


S. P. A. V. AN. Kannappa Chettiar, Kallal . Applicant™ 
y. 
Commissioner of Income-tax, Madras : .. Respondent. 


Purchase and re-sale of land —Foreign estate purchased with Indian surplus funds—Credit gwen in Indian 
accounts—Lapse of years—Transfer of account entry to forergn money-lending books—Rent fiom estate utilized in 
foreign mopey-lending business — Various other properties dealt with as money-lending assets—Sale of estate at a 
profit—Surplus, whether taxable. 


Appellate Tribunal—Matertals relied—Whether sufficient lo justify finding 


The assessee carried on a money-lending business n Ceylon. In 1929 the assessee purchased an 
estate in Ceylon for Rs 15,000 paid from out of surplus funds held in India The estate was exhibited 
in the assessee’s Indian or “ Oor ” accounts In 1947, the amount of Rs 15,000 was transferred to the 
accounts of the money-lending business ın Ceylon All the while, the rent from the estate was utilized 
for purposes of the Ceylon money-lending business The estate was sold in 1956 for Rs 30,000 There 
were other properties held by the foreign money-lending business, the surplus on realization of which 
had been offered and brought for taxation as profit on sale of money-lending assets On these materials, 
the Income-tax Officer taxed the profit of Rs 15,000 on the sale of the estate as income from business. 
The assessment was confirmed m appeal by the Appellate Assistant Commussioner and the Appellate 
Tribunal On a case stated, at the assessee's 1nstance,— 

Held, that the materials on record are not sufficient to show that the Ceylon estate held by the 
assessee for a period of 27 years before 1t was sold became a stock-in-trade m 1947 

There are not sufficient materials to yustify the view taken by the Department and the Tribunal 
that the excess of Rs 15,000 realized by the assessee ın the year of account by sale of the Ceylon estate 
IS revenue 


Merely because the Oorkada: account was credited with the value of Rs 15,000 by debiting the 
foreign account, ıt cannot be said, what was admittedly an investment at the beginning became 
converted into a stock-in-trade of the foreign business The only inference possible 1s that what was 
dealt with as property of Oorkada: became the property of the foreign business 


Nor can the fact that the mcome from the property had all along been used in the money-lending 
business be of any significance The income so dealt with would certainly be the stock-in-trade of 
the money-lending business, but not the corpus from which 1t emanated 


The circumstance that the assessee held other properties in Ceylon which were treated as stock- 
in-trade of the money-lending business 1s irrelevant It would be unsafe to hold a particular invest- 
ment of a money-lender to be his stock-in-trade, because other items of properties purchased by him 
have been so dealt with 


Case referred to the High Court by the Income-tax Appellate Tribunal, under 
oe D of the Indian Income-tax Act, 1922 (XI of 1922), m R.A. No. 
o -61. 


K. Srinivasan and D. S. Meenakshisundaram, for Applicant 
S. Ranganathan, Special Counsel for Income-tax, on behalf of the Respondent. 
The Judgment of the Court was delivered by 


Jagadisan, J.—The following questions stand referred by the Tribunal under 
the Indian Income-tax Act : 


(1) Whether the said garden formed the stock-in-trade of the money-lending business , and 
(2) Whether the excess realised on the sale of the same was properly brought to tax ? 


The assessee had been assessed to tax as a Hindu undivided family for the year 
of assessment 1956-57 relevant to the accounting year ended on 31st March, 1956. 
The family carried on money-lending business 1n Kurunegale in Ceylon under the 
vilasam SP. AV. AN A certain estate in Ceylon was purchased by the assessee 
family on 27th December, 1929, from one Gnanapandian Chettiar for a sum of 
Rs. 15,000 The said amount was paid in India and the transaction 1s disclosed 1n 
the account books of the family maintained at ** Oor”. Nattukkottai Chettiars who 
carry on business in foreign parts always maintain an account, at the place of their 
residence, called the “ Oorkadai" account. As the property was 1n Ceylon, the 
rr m M ———————— 


* T.C, No. 223 of 1962, Lith October, 1962. 
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income from the property was naturally utilised 1n the money-lending business of 
Kurunegale On 3rd November, 1947, entries were made both ın the Oorkadai 
account and 1n the money-lending account at Kurunegale showing that the foreign 
firm was indebted to the Oorkada: business by reason of the transfer of the Ceylon 
property from the Oo1kada1account to the foreign account The property was 
actually sold during the year of account forasum of Rs 30,000 The assessee 
family thereby realised an excess of Rs 15,000 over and above the purchase 
value which was paid in the year 1929 It 1s this amount which 1s sought to be 
taxed by the Department as revenue and which ıs sought to be saved from tax by 
the assessee on the ground that 1t 1s only an excess of capital realisation. -° 


The Income-tax Officer observes 1n his order of assessment that 1t was admitted 
that the property was acquired 1n the course of money-lending transactions 1n Ceylon. 
According to the Officer there was an admission that the Ceylon assets purchased 
1n the year 1929 and transferred to the account of the foreign firm in 1947 became 
stamped with the characte: of stock-in-trade of the money-lending fium. There can 
be no doubt that once it 1s admitted or found that the property constituted one of 
the 1tems of the stock-in-trade of the money-lending firm, the excess realisation 
of Rs 15,000 would of course beincome The Officér brought the sum of Rs 15,000 
to tax mainly on the admission of the assessee On appeal before the Appellate 
Assistant Commissioner the assessee contended that there was no admission before 
the Income-tax Officer , that 1f he thought that there was any such admission ıt 
was clearly a misapprehension of the arguments advanced before him The appel- 
late authority, however confirmed the assessment not on the ground of any conces- 
sion made by the assessee but because other items of properties held by the assessee 
in the foreign firm constituted stock-1n-trade of the money-lending business. He 
observed as follows — 


“ It ıs clear that the assessee has treated this as a money-lending asset Further, I find that 
the assessee has been assessed 1n respect of similar profits in the earlier years, as for e g , profit on 
a sale of plot in 1948-49 assessment ** Rs 910 profit from sale" The assessee 1s an Indian citizen 
and is stated to have no intention of settling 1n Ceylon It cannot, therefore, be said that the 
property in Ceylon ts a piece ofinvestment On the other hand, the properties figure 1n the money- 
lending books ın Ceylon These will establish that the profit is assessable ” 


The assessee went up on appeal before the Income-tax Appellate Tribunal, but failed. 


So far as we are able to see, the Tribunal confirmed the assessment on two 
grounds * (1) that the income from the property was included 1n the money-lending 
books of the foreign firm and, (2) there were other estates and pioperties admitted 
to be stock-1n-trade which were recorded 1n the foreign books 


Now, the question 1s whether the Department and the Tribunal have taken the 
correct view 1n holding that the sum of Rs 15,000 excess realised by the assessee 1n 
the year of account by sale of the Ceylon estateis revenue In our opinion there 
are not sufficient materials to justify the view taken Learned counsel for the 
Department frankly conceded that at the inception when the property was purchased 
from and out of the funds available ın Oorkada1 business, 1t was only an 1nvestment e 
of surplus moneys 1n purchasing properties in Ceylon There 1s nothing to show 
that these amounts came from and out of the money-lending business at Kurunegale. 
Even 1f 1t can be said that the assessee purchased the property at Oor with the help 
and aid of remittances which he might have got from the Ceylon business, that would 
not be sufficient to hold that the object of the assessee was only to purchase property 
as part of the stock-in-trade of the money-lending business It has been repeatedly 
held that the mere fact that moneys are taken fiom and out of the till of a money- 
lending business and utilised for the purchase of the property would not be enough 
to hold that the purchase 1s not for purposes of investment, but only for the purpose 
of cairying on the money-lending business The premise 15 therefore that the assessee 
Invested Moneys in purchasing estates 1n foreign parts where he was having a money- 
lending business. At the time of the purchases 1t was simply and purely a case of 
investment 


The next question 1s whether the property-was merged effectively with the stock- 
1n-trade or the money-lending business by reason of the transfer, to which we have 
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already referred, 1n the year 1947. "The assessee's explanation for effecting such 
entries 1n the account books of Oorkada: and ın the foreign business 1s that but for 
such entries, income from the property could not have been brought 1nto India But, 
there 1s no evidence in support of this plea. We are unable to say that merely because 
the Oorkada1 account was credited with the value of Rs 15,000 by debiting the foreign 
account, what was an investment at the beginning became converted 1nto a stock- 
in-trade of the foreign business The only inference that 1s possible by reason of 
this transfer would be that the property which was dealt with as the property of the 
Oorkadai became the property of the foreign business. In fact, there is no distinc- 
tion between the two, as what was done was only a transfer by the assessee from his 
right hand to his left hand Surely this would not be evidence to show that there 
was any intention on the part of the assessee to convert what was an investment 
into a stock-in-trade In spite of the strenuous contentions urged by learned counsel 
for the Department we are of opinion that a transfer of assets from one account 
to another 1n the year 1947 did not effect, or bring about, an alteration of the nature 
of the original acquisition Nor can we say that the mere fact that the income from 
the property had all along been used ın the money-lending business from the very 
commencement of the purchase of the property would be of any significance The 
income so dealt with would certainly by a stock-in-trade of the money-lending 
business, but not the corpus from which 1s emanated 


Reference has been made both by the Tribunal and the Department that the 
assessee held other properties in Ceylon which were treated as stock-1n-trade. In 
our opinion that 1s an irrelevant circumstance to decide the present question There 
are no materials to show under what circumstances those 1tems of properties were 
purchased and why the assessee treated those properties as stock-in-trade It would 
be unsafe to hold that a particular 1nvestment of a money-lender should partake 
of a character of a stock-in-trade, because other items of properties purchased 
by him have been so dealt with The materials on record are hardly sufficient to 
show that the Ceylon estate purchased ın the year 1929 and held by the assessee 
for a period of twenty-seven years before ıt was actually sold became a stock-in- 
trade of the foreign business 1n the year 1947. 

Both the questions are answered in favour of the assessee who will get lus 
costs from the Department. Counsel’s fee Rs. 250. 


Answered accordingly. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS 
PRESENT :—Mr. JUSTICE G R. JAGADISAN AND MR JUSTICE K. SRINIVASAN 


H. N Kempai Gowder and others .. Fetitioners* 
y. 
The Commissioner of Agricultural Income-tax, Madras .. Respondent 


Agricultural encome-tax——Composition— T enancy-1n-common-—Sub-diwiston of co-tenant’s share, but not by 
metes and bounds—Sub-tenancy-in-common, uf entitled to compound the tax 


Madras Agricultural Income-tax Act, 1955 (Madras Act V of 1955), sections 3 (3), 17, 29 and 65. 


Six persons, each one of them the kartha of a joint Hindu family, held a tea and arecanut estate 
as tenants-in-common At their option compounding fee in lieu of agricultural income-tax was being 
levied ın the status of an individual from each co-tenant in respect of his one-sixth share Later, each 
co-tenant effected a sub-division, but not by metes and bounds, of his one-sixth share in the estate as 
between himself and members of hus fasnly After sub-division, each co-tenant claimed that his 
share 1n the estate was being held by him and other members of his family as tenants-in-common and, 
on that basis, applied for compounding the agricultural income-tax The application was rejected 
by the Agricultural Income-tax authorities on the ground that no physical division of the estate had 
been effected On revision petitions being filed by the co-tenants, 


Held, that the Commissioner of Agricultural Income-tax was not right 1n rejecting the applications 
for composition on the ground that division by metes and bounds had not been proved or established. 
Ne a E REESE 

* T.C. Nos 13 and 26 to 30 of 1962; Ist April, 1963, 
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Section 29 of the Madras Agricultural Income-tax Act, 1955, has no application to the present 
context, because in the prior years’ assessments each of the co-tenants was permitted to compound the 
tax 1n respect of his share, and each was assessed only ın the status of an individual and not ın the 


status of a Hindu undivided family 

A composition arrangement under section 65 1s not a mode of assessment under section 17, and 
1t 15 not permissible for the department to contend that though the assessee was described as an indivi- 
dual 1n regard to his status, he must be deemed to have been assessed as kartha of a Hindu undivided 
family. 

Petition under section 54 (1) of the Madras Agricultural Income-tax Act, 1955, 
to revise the order of the Commissioner of Agricultural Income-tax, Madras, 
dated 22nd June, 1961 ın R P. Nos. 170, 172, 174, 170, 173 and 169 of 1960: 


S Swaminathan and K. Ramagopal, for Petitioners. 
G. Ramanujam, for the Government Pleader on behalf of the Respondent. 


The Judgment of the Court was delivered by 


Jagadisan, J —These revision petitions arise out of proceedings under the 
Madras Agricultural Income-tax Act. The petitioners filed applications before the 
Agricultural Income-tax Officer, Ootacamund, under section 65 of the Act for com- 
position of the tax on their agricultural income and levy of the appropriate fee in 
lieu of regular assessment to tax. These applications were rejected by the Officer 
and the petitioners preferred revision petitions before the Commissioner of Agricul- 
tural Income-tax, Madras. These revision petitions also were dismissed as the Com- 
missioner agreed with the view taken by the subordinate Officer. In this batch of 
revision petitions the petitioners urge the contention that they are entitled to the 
benefit of composition under the Act and that the competent authorities failed to 
exercise their statutory jurisdiction properly. 

These petitions can be dealt with and disposed of together as they raisea 
common question of law. 


A block of property consisting of tea plantations in Ootacamund called the 
Dottabetta Tea Plantations and another block of arecanut plantations in Odathurai 
Village belonged originally to six sharers, H. A. Rangaswami, H. N. Nanyiah, H. N. 
Kempiah, H. B Nanjiah, H. M. Lingiah and H. S. Siddiah. Each of them had an 
one-sixth share ın these properties. Each of them was permitted to compound 
the agricultural 1ncome-tax payable 1n respect of their respective shares for the ac- 
count year ended 31st March, 1959, relevant to the assessment year 1959-60 in 
terms of standard acres. The particulars of the holding of the shares were as set out 


below : 
The petitioner ın T.C. No. 13 of 1962—Ac. 68-83. 


The petitioner in T.C. No. 26 of 1962—Ac. 70-91. 
The petitioner in T.C. No. 27 of 1962—Ac. 65-09. 
The petitioner in T C. No. 28 of 1962—Ac. 68-06, “ : 
The petitioner in T.C. No. 29 of 1962—Ac. 67-86. 
The petitioner in T.C. No. 30 of 1962—~Ac. 69-40. 


The petitioners held the tea and arecanut plantations as tenants-in-common 
without division by metes and bounds. Each of them also owned, besides planta- 
tions, wet and dry lands The total extent of the standard acres set out above com- 
prises their shares in the plantations as well as their separate holdings. In or about 
December, 1959 each sharer effected a division by a registered partition deed between 
the members of their respective families. Rangaswami effected a partition between 
himself and his two brothers, Nanjiah and his two sons, Lingiah between himself 
and his two sons, H. B. Nanjiah between himself and two sons, and, Kempiah between 
himself and his two sons. The result was that one-sixth share of each of the sharers 
in turn became disintegrated and divided. It was on the basis of this division that 
applications were preferred before the Agricultural Income-tax Officer for composi- 
tion for the assessment year 1960-61. It is not necessary to specify the share of 
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each one of the applicants for compositionas nothing turns upon the extent of 
holding of each sharer. 


aa Agricultural Income-tax Officer rejected the applications on the following 
grounds : 


(1) The properties have not been separately sub-divided and registered mm 
the revenue accounts. 


(2) No separate accounts have been maintained by the parties. 
(3) No separate tea quota certificates have been obtained. 
(4) All the persons are living im one and the same house. 


The Officer observed that he was not convinced that a real partition had taken 
place. In revision, the Commissioner no doubt affirmed the view of the Income- 
tax Officer, but, was also of the opinion that physical division of the plantations was 
necessary before an application for composition under section 65 could be 
sustained It does not appear that the Commissioner disbelieved the truth of 
the partitions. The substantial ground on which the Commissioner negatived the 
relief to the petitioner 1s thus stated 1n his order : 


** In these batch of revision cases the only point for consideration 1s whether the composition 
applications filed under section 65 were properly rejected on the grounds that the revision petitioners 
have failed to prove partition of the holdings held by them. In these cases, the property involved 
lends itself to physical division or division by metes and bounds Such diviston 1s necessary to hold 
that a definite partition has taken place. It has to be decided by the facts and circumstances of each 
case as to whether such division has been effected " 


We must observe even at the outset that the learned counsel for the Depart- 
ment did not contend that the partition deeds, which are registered documents, are 
instruments created without intending to give effect to them. Thougn the observa- 
tion of the Officer ın his order that he was not convinced that a real partition had 
taken place might be construed as a finding that the partition was not true, as stated 
already, there 1s nothing 1n the order of the Commissioner showing that he was 
inclined to accept that view. There 1s no reason to suppose that the partition deeds 
were brought into existence nominally without intending to give effect to them and 
to disrupt the Joint status of the members of the family of each sharer. Assuming 
that the object and purpose of these partition deeds were to bring about a reduction 
of the 1ncidence of taxation under the Act that would not militate against. the truth 
or genuineness of the transactions. We shall therefore deal with the revision on 
the basis of an effective and subsisting division brought about between the members 
of the family of each one-sixth sharer. 


Section 3 (3) of the Act read along with section 65 would seem to apply and 
govern the rights of parties in the present case. Section 3 (3) 1s part of the charging 
section and it clearly lays down that 
e “sn the case of persons holding property as tenants-in-common and deriving agricultural in- 
come, the tax shall be assessed at the rate applicable to the agricultural income of each tenant-in- 
common.” ° 


The tax liability in regard to agricultural income of a tenant-in-common holding 
property ıs only in regard to his share of the total income Section 65, the pro- 
vision for composition of agricultural income-tax, 1s an enabling provision by which 
the assessee may seek permission to compound the tax payable by him at the rate or 
rates specified in Part II of the Schedule in lieu of a regular assessment. The right 
of a tenant-in-common to obtain the benefit of composition under the Act has been 
considered by a Division Bench of this Court, 1n which one of us was a party, reported 
in Ramaswami v Commissioner of Agricultural Income-tax* In that case a tenant- 
in-common applied under section 65 of the Act for composition of the agricultural 
income-tax payable by him. The Commissioner of Income-tax-refused to grant 
the permission. It was urged by the Department that a tenant-n-common was not 








LL.R. (1961) Mad. 1223 : 74 L.W. 629, 
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a person 1n possession or enjoyment of the estate and that therefore, he was not 
within the definition of the word ** person " in the Act. The Division Bench held 
that a tenant-in-common cannot be said to be a person not in possession or enjoy- 
ment of the estate and that when the interest of each tenant 1s specified and determined 
there can be no objection fo1 holding that he 1s entitled to possess and enjoy such 
fractional 1nterest 1n the estate or holding though no distinct part of ıt might be set 
apartfor bis exclusive enjoyment. In view of this decision, and, having regard to 
the plain terms of the statutory provisions already referred to, section 3 (3) and 
section 65, we have no doubt that the application of each one of the petitioners 
claiming to be a tenant-in-common by reason of the partition deeds executed in 
December, 1959 should have been .ordered. 


Wher the Commussioner of Agricultural Income-tax referred to a physical 
division 1n his order, obviously he had 1n nund section 29 of the Act. We have now to 
consider the question as to whether section 29 of the Act would apply and whether 
a physical division of the properties by metes and bounds is a sine qua non for a claim 
under section 65 of the Act Section 29 of the Act, ın so far as 1t 1n relevant for the 
present discussion, may now be extracted. 

“ Section 29 (1) Where at the time of making an assessment under section 17, it i$. claimed 


by or on behalf of any member of Hindu undivided family . .  . .hitherto assessed as un- 
divided that a partition has taken place among the members or groups of members of such family, 


E uud the Agricultural Income-tax Officer shall make such inquiry therein. as he may think 
fit, and 1f he 1s satisfied that the joint family property has been partitioned among the various mem- 
GIS Quos in definite portions, he shall record an order to that effect : 
k * * * * * * 


(2) Where such an order has been passed, the Agricultural Income-tax Officer shall make an 
assessment of the total agricultural income received by or on behalf of the family, . as 1 
no partition had taken place, and each member or group of members shall, ın addition to any 
agricultura] 1ncome-tax for which he or it may be separately liable, : be liable for a 


share of the tax on the income so assessed according to the portion of the family . . allotted 
to him or it, and the Agricultural Income-tax Officer shall make assessments accordingly on the 
various members . . ... . ın accordance with the provisions of section 17: 

(3) Where such an order has not been passed in respect of a Hindufamuly, . .. hitherto 
assessed as undivided, such family, ..... shall be deemed for the purpose of this Act to continue. to 
be an undivided family . . ..... i 


Even a cursory look at this provision clearly reveals that there are at least two 
essential ingredients which must be present for its operation One 1s that the claim 
Should be preferred at the time of assessment under section 17 of the Act, and, the 
other is that there must have been a family which must have suffered assessment in 
its status as an undivided family. Section 17 of the Act 1s the assessment section by 
which the total agricultural income of the assessee 1s computed and assessed to tax. 
This . ıs the ordinary or normal machinery of assessment. ,The composition 
prescribed under section 65 of the Actisa substitute for the assessment under 
section 17, and, 1t 1s something 1n the nature of a commutation by the Department, 
of thetax liability of the assessee on a graduated scale of payment depending 
on the extent of holding without reference to the actualincome,derived The. 
scheme of the Act 1s sufficiently clear to draw a distinction between an assessment 
proceeding under section 17 and a proceeding for composition under section 
65 ‘It cannot possibly be contended that a composition arrangement 1s also 
a mode of assessment to tax. In fact, such a contention was raised 1n the case re- 
ported in Commussioner of Agricultural Income-tax v. K Subbiah Gounder*, and we 
repelled it. The point raised 1n that case was whether an order of composition under 
section 65 was appealable under section 31 of the Act. We held that ina proceeding 
under section 65, there 1s no “ assessment ” of the income of the assessee or an assess- 
ment of tax as such within the meaning of section 31. We are of opinion that such 
an order was not appealable and did not fall within the ambit of section 31. At page 
525, we observed as follows : 
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* It seems to us that an order granting permission to compound and fixing the amounts to be 
paid by a person holding agricultural land ın lieu of the agricultural 1ncome-tax does not amount 
to an order of assessment." 


It 1s therefore perfectly plain that section 29 cannot stand in the way of the 
petitioners as they did not put forward a plea for separate assessment based upon 
a division, 1n the course of an assessment proceedings under section 17, but only 
invoked the jurisdiction of the Officer for the levying of a composition fee under an 
independent proceeding under section 65 of the Act — It 1s of course true that the 
division contemplated in section 29 1s not a notional division in status, but a physical 
division by metes and bounds. But section 29 has no applicationin the present context, 
and nothing contained 1n that section can defeat the petitioner’s claim for compost- 
tion. We do not agree with the view of the Commissioner that the absence of a divi- 
sion by metes and bounds of the tea and arecanut plantations 1s fatal to the main- 
tainability of the application under section 65 


There 1s also another circumstance which would render section 29 inapplicable. 
It 1s conceded on behalf of the Department that 1n the prior years of assessment 
each one-sixth sharer was assessed only 1n the status of an individual and not 1n the 
status of a Hindu undivided family. As pointed out already, one of the essential 
conditions of the operation of section 29 1s that the family, in respect of which a 
division 1s put forward, and, a claim for separate assessment 1s made by the quan- 
dom members of the family, should have been assessed as such family previously. 
We do not think that 1t would be permissible for the Department to contend that 
although the assessee was described as an individual in regard to his status he must 
be deemed to have been assessed as the Kartha of a Hindu undivided family. 


We are therefore, of opinion that the Commissioaer was not right 1n rejecting 
the applications for composition on the ground that division by metes and bounds 
had not been proved or established. There is no legal. impediment ın the way of 
the petitioners 1n obtaining relief by way of composition under section 65 of the Act. 


In the result, these Revision Petitions are allowed and the orders of the sub- 
ordinate Tribunals are hereby set aside and the applications for composition are 
directed to be dealt with by the Agricultural Income-tax Officer as proper and valid 
applications preferred under section 65 of the Act The Department will pay the 
petitioner in T. C No 13 of 1962 his costs Counsel's fee Rs 100 There will be no 
order as to costs in the other Revision Petitions. 


V.S. Revision Petitions allowed, 





IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present :—Mn. Justice M. ANANTANARAYANAN. 


Chelladurai and others .. Petitioners * 
p. 
Sornam alas Eswaramurthy and others >o Respondents. 


Madras Villages Panchayats Act (X of 1950), section. 16 (1) cor ruga to section 25 (1) of Madras 
Panchayats Act (XXXV of 1958)—4Disqualifiwation for election—Moral delinquency— What is. 


It ıs difficult to define what 1s an offence involving “ moral delinquency ” and when an offence 
does not involve that element. 


Any grave criminal offence, which 1nvolves an element of guilty knowledge and which thus trans- 
greases the majesty of the law of crimes will necessarily involve also an element of “ moral delinquency ” 
because of 1ts anti-social content. 


Accordingly offences under section 120-B read with sections 109 and 121 of the Indian Penal 
Code and sections 4 and 5 of the Explosive Substances Act involve moral delinquency. 


It cannot be said that any offence of a political complexion would not involve moral delinquency. 
It may be that the offences were commutted out of bitter enmity to the Government established by law, 
and not out of spite against individuals. But, the element of moral delinquency 1s indisputably present 
particularly where grave violence was sought to be employed and law and order subverted. 


*C.R.P, No. 1005 of 1961. 26th April, 1963. 
(6th Vaisakha 1885, Saka.) 
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Petition under Article 227 of the Constitution of India prayíng the High Court 
to revise the order of the Court of the District Munsif, Ambasamudram, dated roth 
November, 1960 and made in O.P. No. 41 of 1959. 


V. Ramaswamy, for Petitioners. 
S. Palaniswamy, for 1st Respondent. 


The Court made the following 


ORDER.—This proceeding involves a very interesting question, relating to the 
interpretation of section 16 (1) of the Madras Village Panchayats Act, s950. I 
might immediately add that the point 1s res integra, and that the learned counsel have 
not been able to draw my attention to any relevant authority on the subject. But 
it is a matter for some satisfaction, lessening the responsibility upon me in deciding 
the pornt, that the Revision Petition itself admits of a disposal, without a final expres- 
sion of opinion on the issue that I have Just referred to. Actually, the Revision 
Petition does not call for any conclusive order here ; on the contrary, the interests of 
justice are both imperative and clear that the proceeding under section 19 (1) before 
the learned District Munsif, will have to be remitted to him for further evidence upon 
basic facts, and for dealing with the petition in the light of such recorded evidence. 


It is not necessary to set forth section 16 (1) here. It will be sufficient if the gist 
of the section 1s set forth. Any person who has been sentenced by a criminal Court 
to imprisonment for a period of more than six months for ** any offence other than 
an offence not involving moral delinquency ” , is subject to disqualification for elec- 
tion as member of a Panchayat, while under the ban of the actual sentence, and for a 
further period of five years from the date of its expiry. The admutted facts are that 
the revision petitioners are two rival candidates, and one voter, at that particular 
Panchayat election. The 1st respondent was 1ndisputably convicted and sentenced 
in S.C. No. 117 of 1951 on the file of the Additional Sessions Judge, Tirunelveli, for 
offences under section 120-B, Indian Penal Code, read with section 109, Indian Penal 
Code, section 121, Indian Penal Code and sections 4 and 5 of the Explosive Substances 
Act. The conviction and sentences were on 11th August, 1952, for periods aggregat- 
ing to five years. The question was whether the 1st respondent had served out his 
sentence, and further stood for the election only after a period of five years from the 
date of release, and not earlier. Admittedly, the 1st respondent stood for election on 
23rd May, 1959, and the election itself was held on 24th May, 1959. The learned 
District Munsif points out that the petitioner did not establish that the 1st respondent 
was not released earlier than five years prior to 23rd May, 1959 , in brief, that is the 
ground upon which the learned District Munsif came to the conclusion that the 
petition need not be allowed. 


But itis a fact within the exclusive knowledge of the 1st respondent when he was 
released as he must have been released anterior to the actual date of expiry of the 
sentence according to the calendar, because of several remissions that could be 
earned by persons undergoing imprisonment. Learned counsel for the revision 
petitioners (Sr1 Ramaswami) now states, with reference to records justemade available 
to him, that the 1st respondent was actually released on 7th March, 1955. If that 
be correct, the bar of disqualification would operate. For this reason, I am cons- 
trained to allow the revision to the extent of setting aside the order of the learned 
District Munsif, and remitting the matter for further disposal. The petitioners may 
now produce 1n Court the authentic record in their possession, alleged to show that 
the 1st respondent was released on 7th March, 1955. It will be for the 1st respondent 
then to controvert this by claiming that he was released earlier than five years prior 
to 21st May, 1959 and to prove that fact. 


That really disposes of the Revision Petition. But the learned District Munsif 
has also held that the offences for which the Ist respondent was convicted and sen- 
tenced did not involve * moral delinquency ’ within the scope of section 16 (1) of the 
Madras Village Panchayats Act. In so holding the learned District Munsif has 
referred to section 55 (1) of the Madras District Boards Act, which contains a similar 
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disqualification, but excepts both * political’ offences and offences not involving 
‘moral delinquency ’ from the operation of the rule of exclusion. 


The learned District Munsif appears to have succumbed to a fallacy, in dealin8 
with this aspect of the matter before him. Apparently, he was under the impression 
that offences ‘involving moral delinquency’ form a specific category of offences, 
as enacted somewhere in the corpus of the criminal law. He says: 


“The Ist respondent was not convicted for any offence involving moral delinquency, but for 
specific offences under the Indian Penal Code ” 


But; this fallacy apart, it is certainly difficult to define what is an offence involv- 
ing ‘ moral delinquency’, and when an offente does not involve that element. 
The point 15 bare of authority. Learned counsel for the rst respondent argues that 
any offence of a * polítical? complexion would not involve moral delinquency, but 
only an offence which amounts to some form of private crime, such as theft, rape, 
robbery, dishonest misappropriation or extortion. Not merely am I unable to agree, 
but I may point out that this begs the whole question. For, we shall then have 
necessarily to be embroiled in the argument whata * political offence is, and that, 
would be even more difficult to define. In my view, applying the approach of 
negative exclusion, which may be fruitful in such cases, 1t is clear enough that all 
technical and formal offences, and offences not involving mens rea would be automa- 
tically excluded. Next, an offence like a rash and negligent act causing the death 
of a person, may be presumably excluded, for, though rashness and negligence are 
states of mind, they do not involve a guilty intention, and are not states of mind 
per se transgressing the moral law. But where such an offence as criminal conspiracy, 
or waging war against an established Government (Government of India ) (section 
121, Indian Penal Code) is committed, it is very difficult to accept the validity of the 
decision that ‘ moral delinquency ? is not involved, because the motive is not personal 
but political. After a careful consideration of this aspect, I am inclined to feel that 
any grave criminal offence, which involves an element of guilty knowledge, and which 
thus transgresses the majesty of the law of crimes, will necessarily involve also an 
element of ‘ moral delinquency ? because of its anti-social content. ‘To hold other- 
wise would admit in the application of the definition, a chaos of relativity. I am 
somewhat fortified in this view by certain observations in the ‘ Law Lexicon’ of 
P. Ramanatha Aiyar (1940 edition) under the item or category ‘ moral turpitude’. 
It is observed therein : 


* Tf parties intend such wrong, as where they conspire against the public interest by aggreeing to 
violate the law or some rule of public policy, the act doubtless involves moral turpitude.” 


Unfortunately, the Judgment in S.C. No. 117 of 1951 is not now available, but the 
facts of the convictions and sentences are not in dispute. It may be that the offences 
were committed out of bitter enmity to the Government established by law, and not 
out of spite against individuals. But, the element of moral delinquency is indisputa- 
bly present, particularly where grave violence was sought to be employed and law 
and order subverted. 


Under the circumstances, the petition is allowed and the matter remitted for 
recording of further evidence and for disposal by the Court below, in the hght of the 
foregoing observations. No costs. 


K.L.B. Petition allowed. 
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' IN THE HIGH COURT OF JUDICATURE AT MADRAS. T 


PRESENT :—MR S. RAMAGHANDRA IYER, Chief Justice AND Mr. Justice 
M. ANANTANARAYANAN, 


R. Shanmuga Rajeswara  Naganathan Sethupathy,’- Raja of 


Ramnad .. Appellant* 
v. 
B. R. Kandasami Dorai .. Respondent. 


Madras Estates (Abolition and Conversion into Ryotwari) Act (XXVI of 1948), sectrons 35, 42 and 50— 
Claims by maintenance-holders to share of interim payments —Parties adjusting their rights not strictly in accordance 
with the provisions of the Act but with a view to settle their rwal claims to tutle—Subsequent amendment of section 
50 of the Act—Whether affects the enforcement of the compromise. 


By virtue of a settlement of disputed claims, a lump sum was arrived at as the share of interim 
payment to the maintenance-holders The amount having been fixed by consent cannot be altere 
without the further consent from all the parties There 1s nothing m sub-clause (9) of section 50 of the 
Madras Estates (Abolition and Conversion into Ryotwar Act (XXVI of 1948) which will empower 
the Tribunal to go behind a settlement of the kmd in the instanct case arrived at between the parties 
and readjust the share of the interim compensation payable to the various persons proportionately to 
the diminution of the habihity of the Government to the proprietor of the Estate with respect to the final 
compensation The compromise entered into in the present case cannot be gone behind on account of 
the change m the statute 1tself, ın the absence of any provision 1n the statute MK 

Appeal under section 51 of Madras Act XXVÍ of 1948 praying the High Court 
to revise the order of the Estates Abolition Tribunal, Ramanathapuram at Madurai, 


dated 25th October, 1961 and made 1n O.P. No. 362 of 1961. 
^. U. Somasundaram and P. Kothandaraman, for Appellant. 
A. Ramanathan, for Respondent. 
The Judgment of the Court was dehvered by 


Ramachandra Iyer, C.7.—On the taking over by the Government of Ramanatha- 
puram Zamindari under the provisions of the Abolition Act certain amounts by way 
of advance compensation were deposited There were a number of claims made for 
portions of the amount deposited. Some of them were by creditors, and others by 
maintenance-holders. ‘There was also a:claim on the part of the sons of Raja of 
Ramnad. The Raja was claiming that he was entitled to the entirety of the com- 
pensation amount. But each one of these claims was settled on the advice of 
certain mediators. The respondents to the present appeal, Kandaswam: Doran, is 
the brother of the Raja of Ramnad, and, so far as he was concerned, it was agreed 
that he should receive a sum of Rs. 75,000 1n full quit from out of the entire com- 
pensation amount paid and to be paid by the Government for the estate. As the 
advance compensation deposited covered only a moiety of the entire compensation 
due, he was to get initially a sum of Rs 37,500. That sum was paid. But the 
compromise provided, 1n addition for certain rights also to persons in the position of 
maintenance-holder in the interim compensation amount payable by the Government 
to the proprietor Kandaswami Dorai was one of the maintenance-holders.. Under 
the provisions of the Act, all the persons entitled to receive maintenance from out of 
the compensation amount, the compromise in the instant case proceeded upon the 
footing that Kandaswam Dora: would also be entitled to a share of the interim 
payments but the compromise did not give him that proportion of interim compen- 
sation He was to get a sum of Rs. 3,000 alone per Faslı as his share of the interim 
compensation payable to the Raja. Under the provisions of the Act, the proprietor 
of the estate was to be paid one half of the net ryotwari assessment on the land as 
interim compensation in cases where a moiety of the entire compensation has been 
deposited as advance compensation. It appears from the material supplied to us 
by learned counsel for the appellant that the interim compensation amount received 
by the Raja was approximately in the region of Rs. 2,16,000 per Fasli. Under the 
various compromises that had been entered into with the maintenance-holders it ap- 
pears that the Raja was to part not with the 1 /5th share of the compensation amount 
Se ees 
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whích under the law the maintenance-holders might be held entitled to, but with 
a lesser fraction somewhere about a tenth of the interum compensation amount. 
It ís admitted that the entire amount that was fixed under the compromise for being 
paid over to the maintenance-holders totals to only about Rs 21,000. It will be 
apparent from what we have stated above that the parties were adjusting their rights, 
not strictly ın accordance with the terms of sections 42 and 35 of the Act, but with a 
view to settle their rival claims to title. At the time when this compromise was 
effected, the Act provided for payment of an advance compensation, interim com- 
pensation and a final compensation. In other words, it was anticipated that the 
final compensation comprising half the entire compensation was to be paid in one 
lump sum. But, long after the compromise hatl been entered into, the Legislature 
amended section 50 of the Abolition Act and also had introduced certain other 
amendments under section 54 (4) to (H) Those provisions enabled the Government 
to pay the final compensation amount in five equal instalments By virtue of the 
amended statute, the Government deposited 1/5th of the final compensation amount 

The maintenance-holders appear to have drawn thew aliquot share therefrom. 
Under the provisions of section 50 (4), on payment of an instalment of the final 
compensation amount, the mterim payment due to the Raja will proportionately 
stand reduced. On the other hand, the maintenance-holder hike the respondent will 
also have the benefit of 1/5th of the final compensation amount as well. The enforc- 
ing of the compromise arrangement under the changed circumstances entails an 
undoubted hardship on the Raja of Ramnad, because while the interim compensa- 
tion amount has been reduced and the maintenance-holder was further in the more 
advantageous position of having 1/5th of his capital due to him also paid, still if the 
terms of the compromise were to be enforced according to their letter to pay a sum 
of Rs. 3,000 to the respondent. Naturally enough, he applied to the Tribunal to 
reduce the amount of Rs. 3,000 payable to the respondent every Fasli_ by proportion- 
ately reducing the amount This he claimed, could be done under provisions of 
sub-clause (9) of section 50. But, unfortunately for him, the maintenance-holders 
are not paid by any fixed proportion. As we said, it was by virtue of a settlement of 
disputed clams that a lump sum was arrived at as the share of interim payment to 
the maintenance-holders. That amount having been fixed by consent cannot be 
altered except without the further consent from all the parties It is true, as has 
been contended by Mr. U. Somasundaram on behalf of the appellant, that the basis 
on which the compromise proceeded, has now been altered by reason of the amend- 
ments effected to the Act in 1954. When the compromise was entered into, it was 
contemplated that the final compensation amount would be paid only in a lump sum, 
and till that time, the Raja of Ramnad would get half the basic annual sum as 
interim compensation. By reason of an amendment of the section, this expectation 
could not be realised. The Raja’s inome has been reduced We can fully appre- 
ciate the attitude now taken by the Raja that justice requires that there should be 
some kind of reduction in so far as the interim payments to the maintenance-holders 
ere concerned. But the question is whether that can be done by the machinery 
provided under the statute. We are unable to find anything in sub-clause (9) of 
section 50, whith will empower the Tribunal to go behind a settlement of the kind 
before us arrived at between the parties and re-adjust the share of interim compensa- 
tion payable to the various persons proportionalely to the diminution of the liability 
of the Government to the Raja with respect to the final compensation. Mr. U. 
Somasundaram, however, has contended that the Court would have a power even 
in such a case to adjust the equities between the parties, and, in support of his conten- 
tion, he referred to a decision of the Andhra High Court in Lakshmi Venkavaramama 
v. Surya Rao!. That was a case where a question arose as to the valuation of the main- 
tenance claim charged on the estate. The learned Chief Justice delivering the 
judgment of the Bench, rejected an argument advanced on behalf of the maintenance- 
holder that, after the abolition of the estate, when a question of the distribution of 
the compensation arose, the value of maintenance right should be adjudged at 20 
nnn —————————— M MM EH LA LLL 
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years’ purchase of the annual maintenance. We can find nothing in that decision 
to support the proposition that a compromise entered into on the lines that had been 
done in this case can be got behind on account of the change in the statute itself. 
We are unable to find any provision in the statute which would enable either the 
Tribunal or ourselves to do so. In the absence of any such provision, we are unable 
to grant any relief to the appellant in these proceedíngs. 


The appeal fails and is dismissed, but, in the circumstances, without costs. 
K.L.B. peu Appeal dismissed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :—Mm. Justice T. VENKATADRI. 


Dev Shanker Dolia .. Petitioner * 
p. 
M. H. Fernadez and others .. Respondents. 


Limitation Act (IX of 1908), section 20—Promissory note executed by husband and wife—Endorsements of 
payments by husband within time— Endorsement by wife after three years from date of note—Liability of both. 


The endorsement made by the wife, a joint executant of the promissory note, on a date three 
years from the date of the instrument, would be as an agent of her husband, and a decree can be passed 
against the wife also. 


Annamalai Pattar v. Natesa Iyer, 1914 M WN. 792, Rangaswam: Iyengar v Somasundaram Chett:ar, 
(1927) 54 M.L] 150, followed 


Petition under section 115 of Act V of 1908 praying the High Court to revise 
the order of the Court of Small Causes, Madras, dated 7th November, 1960 and 
made in N.T.A. No. 422 of 1960 (Suit No. 257 of 1960 S.C.Ct. Chief Judge). 


K. C. Manikavasakam, for Petitioner. 
M. S. Sampath Kumar, (Amicus curiae). 
The Court delivered the following 


JUDGMENT —This Civil Revision Petition arises out of the Small Cause Suit 
S.C. No. 257 of 1960 filed by the plaintiff-petitioner for the recovery of Rs. goo being 
the balance of principal and interest alleged to be due on a promissory note, dated 
29th July, 1955, executed by the respondents, who are husband and wife, in favour 
of the petitioner, for Rs. 800 payable with interest at 15 per cent. per annum. The 
defence to the suit is that the promissory note 1s not supported by consideration to 
the full amount mentioned because the suit note is a double bond. The respon- 
dents have also taken the plea that the suit is barred by limitation so far as the second 
respondent is concerned. 


The learned Judge who tried the suit found that the suit promissory note was 
supported only to the extent of Rs 400 and that the suit was barred by limitation as’ 
against the second respondent as the endorsement made by her on 8th November, 
1958 was more than three years after the suit promissory note and that the petitioner 
would not be entitled to a decree against the second respondent In the end he gave 
a decree against the first respondent alone. It is against this judgment and decree 
the plaintiff-petitioner has preferred this Civil Revision Petition against both the 
respondents, the husband and wife. 


The learned Advocate for the petitioner contended that there should be a decree 
against both the respondents because the endorsement made by the wife on 8th 
November, 1958, was certainly binding on the husband also. In support of his 
contention he relied on the decision in Annamalai Pattar v. Natesa Iyer! where it was 
observed as follows : 
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“Froma number of endorsements on a promissory note by two promissors a Court can infer 
that the promissors and each authorised the other to make acknowledgments so as to bind both". 
This decision was followed by Thiruvenkatachariar, J., in Rangasam: Aiangar v. 
Somasundaram Chettiar! That was also a case where a promissory note was executed 
by several persons and the last endorsement was made after three years. It was held 
that : 

** The person who made the second endorsement must by his conduct be deemed to have ratified 

the first payment, that the persons who made the third endorsement must by their conduct be deemed to 
have held themselves as still bound under the promussory note by reason of the two prior endorsements 
evidencing part-payments which had already been made, and that the persons who made the first two 
payments and endorsed them on the note must be deemed,to have been duly authorised ın that behalf 
by the new executents who joined n making the third payment for the purposes of sections 19 and 
20 of the Limitation Act ” 
Following the principle laid down 1n the above two decisions I am of opinion that 
the endorsement made by the second respondent on 8th November, 1958 was as an 
agent of her husband, the first respondent, and hence the petitioner would certainly 
be entitled to get a decree against the second respondent also. 


The next contention raised by Mr. Manickavasagam, learned counsel for the 
petitioner is that there is no evidence on record to show that the suit promissory note 
is double bond. The learned Judge believed the evidence of the respondents and 
came to the conclusion that the promissory note was supported by consideration only 
to the extent of Rs. 400. This being a question of fact I cannot interfere in the Civil 
Revision Petition. 


The next point urged before me is that in any event only Rs. 40 should have 

been deducted and not Rs 82 from the amount due and payable by the respondents. 

do not agree. If really there was confusion he should have filed an application for 
review in the lower Court itself. I do not see any reason to interfere 1n revision. 


The Civil Revision Petition is accordingly allowed to the extent indicated above. 
In the circumstances, I make no order as to costs. 


V.S. —Ó— Petition allowed ın Part. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :—MRn. JusTICE G. R JAGADISAN AND MR. JUSTICE K SRINIVASAN 


The Commissioner of Income-tax, Madras .. Applicant* 
y. 
S. Rm. Ct P] Palaniappa Chettiar, Tiruvanaikoil .. Respondent. 


Income-tax Act (XI of 1922), section 3—Handu joint family—Assessment of —Family holding shares in 
company—Managing member becoming Managing Director by reason of share postion and earning income by 
way of salary, commission, etc—Income earned——If assessable as income of family—Claum by Manager to such 
earnings as separate income—Sustaimnabilty 


Hindu Law—Jont family—Font property or separate property—Earnings by Manager — Character of— 
est. 


The assessee, a Hindu Joint family consisting of P and his four sons acquired 90 shares in a private 
limited Company known as TS Transport Company (Private) Ltd , which issued in all 300 shares 
P was the Manager of the family and the shares were purchsed ın his name with family funds On the 
death of one of the 4 Directors of the Company, P became a Director 1n 1941 and, in 1942, on the death 
of another Director, he became the Managing Director ofthe Company He was granted an honora- 
rium of Rs. 2,000 for the year 1943, a sManaging Director, and later his remuneration was increased 
from time to time and ultimately he became entitled to receive a sum of Rs 1,000 per month and a 
commussion of 123 per cent on the net profits Under the Articles of Association the quali- 
cation fixed fora Director, was the holding of not less than 25 shares and it should be acquired 
within two months of the appointment. 


In the return of the income for the assessment year 1959-60, relevant to the previous year ending 
13th April, 1949, P received a total sum of Rs 18, 683 by way of salary, commission and sitting fees, 
but this sum was not included ın thc income of the joint family, ıt having been excluded as the private 
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and separate income of P, But the Income-tax Department claimed that this amount should be added 
to the family income 


Held, (1) that the root cause of P becoming a Managing Director, being undoubtedly the share 
position of P and the shares having belonged to the family, any income which P earned by way of 
remuneration or commission would certainly be stamped with the character of Joint family income 
The remuneration received by P must, as between him and the Joint family, be held to be the income 
of the family and should be assessed 1n 1ts hands as the assessee, and could not be held to be the indivi- 
dual or separate income of P. It cannot be said that there 1s no detriment to the Joint family property 


The Manager of a joint family who acquires an advantage by the use of family assets or funds 
cannot claim that advantage as his separate property merely on the ground that in the process of 
gaining that advantage, an element of personal service or skill or labour 1s involved The*character 
of the income has to be determined, taking,into account the basic foundation from which ıt emanates. 


Case referred to the High Court by the Income-tax Appellate Tribunal, under 


Pd 66 (1) of the Indian Income-tax Act, 1922, (XI of 1922, ın RA No. 302 
of 1961-62. 


S Ranganathan, counsel for the Income-tax Department, for Applicant. 
K. Srinivasan and D S Meenakshisunday am, for Respondent. 


The Judgment of the Court was delivered by 


Jagadisan, J —The following question stands referred by the Income-tax 
Appellate Tribunal, under section 66 (1) of the Indian Income-tax Act 
* Whether sums of Rs 9,000, Rs*8,133 and Rs 1,550 received by the assessee as Managing 


Director's remuneration, commission and sitting fees are assessable as the income of the Hindu un- 
divided family of which Palaniappa Chettiar is the Kartha ?" 


The assessee 1s a Hindu undivided family consisting of father and his four 
major sons The father, Palaniappa Chettiar, ıs the family manager In the year 
1934, the family acquired 90 shares ın a private limited company called the Trichy 
Srirangam Transport Company (Private) Limited. The Company issued in all 300 
shares The shares were purchased 1n the name of Palaniappa, the manager of the 
family , but there 1s no dispute that the value of the shares was paid from and out 
of the family funds There were four shareholders 1n this company, two of whom 
were Directois On the death of one of the Directors, Palaniappa became a Director 
in the year 1941 Another Dnector also died, and Palaniappa became the Managing 
Director on and from 1942 The Company passed a resolution on 16th April, 1944, 
granting an honorarium of Rs 3,000 for the year 1943-44 to the Managing Director. 
From time to time, the remuneration of the Managing Director wasincreased The 
Managing Director became entitled, by virtue of resolutions passed by the share- 
holders of the Company, to a remuneration of Rs 1,000 per month and a 
commission of 124% on the net profits of the Company The Managing Director's 
duty was to have general control over the financial and administrative matters of 
the Company No special qualification has been presciibed ın the Articles of Associa- 
tion of the Company to become a director, except whatis provided for under Article 
19 of the Articles of Association which reads - 

“ The qualification of a Director including the first Director shall be the holding ın his own 


right alone and not jointly with any other person of not less than 25 shares ang the qualification 
shall be acquired within two months of appointment " 


For the year ended 13th April 1959, the previous yeai for the assessment year 
1959-60, the assessee family returned a total income of Rs 26,780 During that 
year, Palaniappa, the manager, received the following 1tems of remuneration from 
the Company 


Salary Rs 9,000 

Commission Rs 8,133 

Sitting fees Rs. 1,550 
Total Rs 18,683 


This amount was not included 1n the family's return. of income, presumably 
because Palaniappa thought that 1t was his individual and separate income, 1n which 
the family had no rights. The Income-tax Officer, however, added this amount 
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to the family income There was an appeal to the Appellate Assistant Commissioner 
of Income-tax but without success There was a further appeal to the Income- 
tax Appellate Tribunal by the assessee The Tribunal held, following the decision 
of this Court in Commissioner of Income-tax v S N N Sankaralmga I yer?, that 
the remuneration, commission and sitting fees earned by Palaniappa was for services 
rendered by him to the Company, that 1t was his individual income, and that it should 
not be treated as part of the income of the family, merely because the shares were 
purchased from and out of the family funds The contention of the Department 
befoie the Tribunal, that the decision in Sankaralmga Iyer's caset should not be fol- 
lowed, ih view of the decision of thé Supreme Couit in Commissioner of Income-tax 
v. Kalu Babu Lal Chand?, was repelled The result was that the Tribunal allowed 
the appeal, and held that the sum of Rs 18,683 was not includible in the income of 
the family At the instance of the Commissioner of Income-tax, this Reference has 
been made by the Tribunal 


Sankaralinga Iyer’s case! 1s, no doubt, a direct authority 1n support of the con- 
tention of the assessee that the remuneration, commission and sitting fees of a 
Managing Director would only be his separate income, though the qualifying shares 
by which he became the Director might belong to the family The question 1s whe- 
ther the said decision 1s correct, and whether the authority of the said decision has 
been totally undermined by the decision of the Supreme Couit 1n Commissioner of 
Income-tax v Kalu Babu Lal Chand ? We may at once mention that we are unable to 
agree with the view taken by the learned Judges in Sankaralinga Iyer's case 1 Jf we 
had come to the conclusion that the decision of the Supreme Court left the correct- 
ness of Sankaralinga Iyer’s case! untouched, we would have referred the matter to a 
Full Bench But as, ın our opinion, the Supreme Court has indicated fairly clearly 
that Sankaralnga Iyer's case! has not been correctly decided, we are disposing of 
the Reference ourselves. 


It will now be convenient to refer to Sankaralinga Iyer's case ! In that case, the 
assessee was a Kartha of a Hindu undivided family He claimed. that a certain sum 
received by him as Managing Director's remuneration and Director's sitting fees from 
a bank, called the Indo-Commercial Bank Limited, by virtue of a contract entered 
into between him and the bank, was his separate income The Department treated 
it as the income of the Hindu undivided family, of which the assessee was the Kar tha, 
on the ground that the necessary shares to acquire the qualification of a Managing 
Director weie purchased out of the joint family funds The Division Bench of this 
Court (Satyanarayana Rao and Viswanatha Sastri, JJ ) held that, as the remuneration 
was earned by the assessee 1n consideration of the services which he rendered to the 
bank, and as there was no detriment to the family property in earning the 
remuneration, the 1ncome 1n question which accrued to the assessee was his pei sonal 
income At page 197, Satyanarayana Rao, J, observes as follows 

* The remuneration of the Managing Director ıs earned by him ın consideration of the service 
evhich he rendered to the Bank No part of the family funds were spent or utilised for acquiring 
this remuneration, except that the necessary shares to acquire the qualification of a Managing 
Director were purchased out of the joint family funds — There 1s no detriment to the.family property 
in any manner or to any extent as admittedly the shares earn dividend which 1s included in the 
income of the family ” 


With respect, we are unable to accept this as a coriect proposition of the Hindu 
Law Itis true that, as between the Managing Director and the company the rela- 
tionship 1s only contractual The Company deals only with the Managing Director 
eo nominee and not with the membeis of the family, of which the Managing Director 
may happen to be the Kartha But the position of the Managing Director vis-a-vis 
the other members of his family ıs something different Ifthe managing directorship 
owes 1ts origin to the funds of the family, and if 1t can be said that the directorship 
itself emerged out of the family nucleus, ıt cannot be said that, whatever earnings 
the Director or the Managing Director would make, could be appropriated by him, 


-— 
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asif they were his self-acquisitions. We are unable to agree with Satyanarayana 
Rao, J , that there 1s no detriment to the Joint family property, because the shares 
would earn a dividend and that dividend would go as part of the family income. 

At this stage, we wish to refer to a decision of a Bench of this Court, to which 
one of us was a party, Manicka Mudaliar v Thangavelu!. It 1s not necessary to 
refer to the facts of that case, and ıt would suffice to note the following observation 
made by one of us at page 301. 

“It ıs true that the test of self-acquisition 1s that 1t should be * without detriment to the father's 

estate" (see Mayne's Hindu Law, 11th Edition, page 352) . This text of Hindu Law does 
not throw any light on the * degree of detriment’ necessary to attribute to the acquisition. the 
character of joint family property  The*Court cannot undertake the impossible task of fixing 
the minimum standard of ‘detriment’ It 13 of course clear that some detriment 1s necessary, this 
can only mean that it should not be vague or merely sentimental but should be something real. 
What would be the position if the ‘ detriment’ were trifling and unsubstantial, we do not propose 
to consider, as the question does not arise in this case It seems to us that the question whether or 
not an acquisition was made to the detriment of the family estate 1s very largely one of fact.” 
The root cause of a person becoming a Managing Director 1s certainly the share 
position of such a person. If the shares belong to the family, then any income which 
the Managing Director might earn by way of remuneration or commission would 
certainly be stamped with the character of joint family income In our opinion, 
it would be impossible to hold that the shares and the dividends accruing therefrom 
would belong to the family, but not the income of the Managing Director which 1s 
the necessary consequence of the holding of the office There cannot be a 
dichotomy between the earnings of the Managing Director qua Managing Director 
and the holding of shares and the realisation of the dividends therefrom 


Viswanatha Sastri, J, who delivered a separate but concurring Judgment in 
Sankaralinga Iyer’s case,? appears to have taken a slightly different view of the matter. 
The learned Judge emphasises that the facts have relation only to the contract 
between him and the company, and that therefore the said income does not stand 
on a different footing from the manager being employed elsewhere and earning a 
salary. At page 199, the learned Judge observes as follows . 

“The Managing Directorship was 1n fact a contract of service and it is not as if the family re- 
presented by the manager was the Managing Director It was the individual that was appointe 
and that was functioning as the Managing Director It may be that his holding of a large block of 
shares had indirect influence on His appointment. but that 1s not the causa causans of his earnings, 
which were merely remuneration for personal services rendered by him to the Bank It 1s not as 
if any family monies have been spent, consumed, or expended in the process of the acquisition 
of the Managing Directorship or in the earning of the remuneration which has been paid to the 
Managing Director The moneys of the family represented by the shares are still 1n tact as an invest- 
ment and the shares are giving dividends which go into the coffers of the family ” 


Whth great respect to the learned Judge, we are unable to subscribe to the view 
that the earnings of a Managing Director, who holds office by reason of his share 
position, the shares themselves belonging to the family of which he 1s the Kartha, 
should be treated as something unconnected with the shaies themselves. We have 
already pointed out that, but for the holding of the shares, the Kaitha could not? 
become a director, much less a managing director. : 

In Commissioner of Income-tax v. Kalu Babu Lal Chand*, the facts were as follows. 
One R was the Kartha of a Hindu undivided family He was one of the promoters 
of a company to be floated The Articles of Association of the Company provided 
that R would be the first managing duector, and 1t also specified his remuneration. 
The shares held 1n the name of Rand his brother were acquired with the funds 
belonging to the joint family, and the family was 1n enjoyment of the dividends paid 
on these shares. The company was floated with funds provided by the family. R 
made no contribution 1n this respect The company was all along financed by 
the family Prior to the accounting year relevant to the assessment year 1943-44, 
the Managing Director's remuneration received by R was credited 1n the books of 
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the family. In the assessment year 1943-44, for the first time, 1t was claimed that 
whole of the Managing Director's remuneration constituted the personal earnings of 
R and should not be added to the income of the family The Supreme Court held 
that the Managing Director's remuneration received by R was, as between him and 
the Hindu undivided family, the income of the family, and should be assessed 1n 1ts 
hands S. R Das, Chief Justice, delivering the Judgment of the Court, referred to 
the decision 1n Sankaralinga’s Iyer case! At page 129 the following observation 
occurs . 

“ Satyanarayana Rao, J , took the view that, on the facts of that case it was impossible to infer 
that the appointment itself was on behalf and for the benefit of the family | . . Viswanatha Sastri, J., 
in a separate but concurring judgment expressed the vieW that the mere fact that the assessee had 
a particular quantity of shares as manager of a joint family did not ipso facto enable him to function 
as the managing director. The remuneration, according to the learned Judge, was really 
quid pro quo for the work which he did under the contract of service with the bank The Managing 
Durectorship, he held, was in fact a contract of service and it 1s not as if the family represented by 
the manager was the Managing Director It was the individual that was appointed and that was 
functioning as the managing director With great respect to the learned Judges, it appears to us 
that they overlooked the principles laid down by the Judicial Committee in Gokul Chand y Hukam 
Chand Nath Mal?, where ıt was pointed out that there could be no valid distinction between the 
direct use of the Joint family funds and the use which qualified the member to make the gains on 
his own efforts. The member of the joint family entered 1nto the Indian Civil Service, no doubt, 
by reason of his intelligence and other attamments He certainly entered into a personal agree- 
ment with the Secretary of State 1n Council and he received his salary for rendering his. personal 
service. But all that was made possible by the use of the joint family funds which enabled him to 
acquire the necessary qualification and that fact made his earnings part of the joint family 
properties That apart, those decisions do not clearly govern the case now before us ” 

In our opinion, the Supreme Court has expressed a view contrary to that ex- 
pressed by this Courtin Sankaralinga Iyer’s case!, and we are certainly bound by the 
decision of the Supreme Court. Itis not possible to hold, in view of the observations 
set out above, that their Lordships of the Supreme Court merely distinguished 
Sankaralinga Iyer’s case1, and decided the case before them on the peculiar facts of 


that case. 


Learned Counsel for assessee relied upon the decision, 1n Piyaje Lal Adshwar 
Lal v Commissioner of Income-tax?, ın. support of his contention that the income of 
the Managing Director cannot be treated as part of the income of the family, of which 
he was the Kartha But, on an exammtation of the facts of that case, ıt seems to us 
that 1t1s clearly distinguishable. The facts were that one S was employed as on over- 
seerin a bank The father of S was the Treasurer of the bank until his death After 
him, S was appointed Treasurer of the bank at various branches on a monthly salary. 
Properties of the Hindu undivided family of which he was a member were furnished 
by him as security for the due discharge of his duties as Treasurer. Under the agree- 
ment between him (S) and the bank, S was bound to engage and employ a staff to 
serve under hım He had the power to control, dismiss and change the staff at his 
pleasure. The members of the staff weie to be paid salary directly by the bank. The 
sl'reasurer, was responsible for the acts and omissions of the members of the staff. 
Both the Treasurer and his staff were, however, under the control of the bank. The 
question that arose for consideration before the Supreme Court was, whether, on a 
true construction of the agreement between the Treasurer aud the bank, the salary 
and other emoluments of the Treasurer would represent the income of the family of 
which the Treasurer was the Kartha The Supreme Court held that, having regard to 
the nature of the work of the Treasurer, he was only a servant of the bank, that there 
was nothing to show that the Treasurer received any particular training at the expense 
of the family funds, or that his appointment was the result of any outlay or expendi- 
ture of or detriment to the family property Accordingly, 1t was held that the salary 
of S was not the income of the Hindu undivided family. Except for the circumstances 
that the Treasurer in that case had offered family properties as security, there was 
nothing to show that the office 1tself came to be held by reason of any detriment 
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suffered by the joint family property. A person employed 1n service, when called 
upon to give security for the due dischaige of his duties, may offer the properties 
belonging to a third party as security, provided that such a party 1s willing to offer 
it That would not mean that he holds his appointment itself beneficially for the 
third party, or that the appointment 1tself 15. rooted in the security that 1s offered by 
the third party We have no doubt that the principle of the decision of the Supreme 
Court ın the above case can 1n no way help the assessee in advancing his present 
contention. ; 


The true view 1s that the manager of a joint family cannot gain a pecuniary 
advantage by utilising the family assets or funds, and claim that advantage as hus own 
separate property, merely on the ground that in the process of gaining that advantage 
an element of personal service or skill or labour 1s involved The character of the 
income has to be determined, taking into account the basic foundation from which 
it emanates In all cases where the income 1s traceable to family property, ıt must 
partake of the joint family character, and 1t would not be open to the manager or any 
other member of the family to claim ıt as his own individual and separate income. 
In our opinion, the Tribunal is in error, in following the decision in Sankaralinga 
Iyer's case!, after the categoric pronouncement of the Supreme Court in Com- 
missioner of Income-tax v Kalu Babu Lal Chand?. 


In the result, the question 1s answered in favour of the Department; the assessee 
will pay its costs Counsel’s fee Rs. 250. 


P.R.N. ————— Answered accordingly, 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—Mn. Justice G. R JAGADISAN AND MR JUSTICE K. SRINIVASAN? 


M/s Short Bros. (P ) Ltd, ın Voluntary Liquidation by its Liqui- 
dator A K. Sivaramakrishnan. .. Petitioner* 


y. 
The First Income-tax Office, Salem ; .. Respondent, 


Income-tax Act (XT of 1922), sections 2 (4-A) (ut), 2 (6-A) (c), Explanation and 12-B Diwidend— 
Company ın liquidation — Distribution of surplus on sale of coffee estate—Whether taxable as dividend —Accumula- 
ted profits—Whether includes current. profits 


Words and Phrases—‘‘ Accumlated profits "—'* Immediately before liquidation "—** Dividend ”; 


A private limited company which owned a coffee estate and also certain non-agricultural assets 
went into voluntary liquidation The liquidator sold the estate and all other assets for Rs. 11,00,000, 
and distributed to the shareholders Rs. 8,50,000 representing the surplus realized over the book value 
of the assets On the date of the liquidation, the company’s reserves included Rs 23,667 transferred 
from the profit and loss account durmg the previous year There was also a profit of Rs 39,059 realized 
upto the date of the sale in the year of hquidation The Income-tax Officer held that the hquida- 
tor ought to have deducted tax before distribution of the amounts to the shareholders, holding that the 
entire distribution of Rs 8,50,000 amounted to a dividend under section 2 (6-A) (c) of the Indian 
IAncome-tax Act, 1922 The hquidator protested, and later filed a petition ın the High Court for the 
issue of a writ of prohibition, restratnmg the Officer from pursuing the tax demand = 


Held, that the demand as made by the Income-tax Officer 1s not in conformity with the law 


The demand for tax 1s based on the distribution of Rs 8,50,000 without determining whether any 
porion of the amount represents gains which arose from lands from which agricultural ıncome was 
erived. 


The profits arising from the sale of land upon which coffee was grown will not be “ capital gains ” 
and will not stand included within the expression ” accumulated profits ”’ 


For the purpose of inclusion of capital gains in the expression ‘dividend’ note can only be taken 
of a p which arose by the sale of capital assets other than lands from which agricultural income 
was derived. 


Also held, that in view of the expression ** zm nedzately before its liquidation ” in section 2 (6-A) (c), 
which cannot be ignored, current profits must necessarily form part of the ** accumulated profits ” 
referred to in the section 
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Petition under Article 226 of the Constitution of India, praying that 1n the cir- 
cumstances stated 1n the affidavit filed therewith the High Court will be pleased to 
issue a Writ of Prohibition prohibiting and restraining the First Income-tax Officer, 
Salem, the Respondent herein from taking further action to enforce collection 
of amount referred to by him in his communication G I. No. S. 6, dated 18th 
October, 1962. 


K. R. Ramamani, for V. Sethuraman and S Padmanabhan, for Petitioner. 
S. Ranganathan, for Respondent. 
The’ Judgment of the Court was delivered by 


Srinivasan, J —The question that arises ın this Writ Petition calls for 1nterpre- 
tation of section 2 (6-A), (c) of the Indian Income-tax Act It arises 1n the following 
manner M/s Short Bios (P) Ltd, own certain coffee estates in Salem 
District The company sold all of its assets on 24th December, 1959. The assets 
sold included the lands, buildings and machinery By a resolution passed on 6th 
February, 1960, the company went into voluntary liquidation The sale proceeds 
realised was 1n excess of Rs 11 lakhs The liquidator made a distribution to the 
shareholders of a sum of Rs 8$ lakhs which represented the excess of the sale pro- 
ceeds over the book value of the assets In the view that the excess so distributed 
did not represent the profits or accumulated profits, the Liquidator did not deduct 
tax on such distribution The Income-tax Office: by his letter dated 19th December, 
1960, proposed to tieat the sum of Rs 84 lakhs so distributed as dividend falling 
within the meaning of section 2 (6-A) (c) 1n the hands of the shareholders. He called 
upon the Liquidator to pay the amount of tax deductible under section 18 (3) (d) 
ofthe Act. That this latter provision casts a liability on the payei to deduct tax on 
any distribution to the shareholders as dividend is not denied The contention of 
the Liquidator was and 1s that this distribution 1s not a dividend within the meaning 
of section 2 (6-A) (c). The objection raised by the Liquidator was however, over- 
ruled by Income-tax Officer, and he called upon the Liquidator to pay over a sum 
of Rs 4,11,700 as the tax due. The short contention of the petitioner, the Liquida- 
tor representing the company, 1s that the Liquidator 1s not bound to deduct and 
pay any tax and that the view taken by the Income-tax Officer and the demand made 
by him are ex facie illegal , and it 1s 1n these circumstances that a Writ of Prohibi- 
tion 1s sought to restrain the Income-tax Officer from enforcing the demand. 


On behalf of the Income-tax Officer, Salem, 1t 1s clarmed that at the commence- 
ment of the year on Ist April, 1959, the company had reserves and surplus, including 
capital reserves, standing at Rs 1,82,501, which also included a sum of Rs 23,667 
transferred from the profit and loss account of the previous year. On the eve of 
the liquidation, the reserve and surplus, including the surplus on the sale of the 
estates, stood at Rs 10,33,909 This sum included a profit of Rs 39,059 made during 
the period Ist April, 1959 to 6th February, 1960 It 1s contended on behalf of the 
Department that the petitioner company has 1n fact withheld a certain amount to- 
wards a possible demand in respect of tax — Itis claimed that the petitioner was rightly 
called upon to pay over this sum to the Department, leaving it to the individual share- 
holder to contest the claim. It is pointed out that the shareholders are not citizens 
of India and most of them are non-residents It 1s also urged that since the question 
depends upon a proper construction of the relevant provision of the Act, 1t should 
be left for determination 1n the appropriate proceedings relevant to the assessment 
and demand, and that the petitioner has personally no grievance which would 
entitle him to seek the writ jurisdiction of this Court 


The matter has been argued at length with reference to the interpretation 
to be placed on section 2 (6-A) (c). We therefore proceed to deal with the question, 
ignoring the contention of the Department that the petitioner, if agerieved, has 
adequate remedies in the proceedings of assessment and, in subsequent appeal 


The definition of * dividend’ 1s aninclusiveone — Sub-clause (c) of section 2 (6-A) 
was substituted by section 3 of the Finance Act of 1956 with effect from the Ist of 
April 1956. It reads thus : 
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« Dividend includes any distribution made to the shareholders of a company on its liquida- 
tion to the extent to which the distribution 1s attributable to the accumulated profits of the 
company immediately before its liquidation, whether capitalised or not ” 


We shall presently refer to the changes that were effected 1n this sub-section from 
time to time But this section 1s also governed by an Explanation which 1s of 
importance ın the present context. This Explanation reads : 

** The expression ‘accumulated profit? wherever ıt occurs im this clause shali not include 
capital gains arising before the first day of April, 1946, or after the 31st day of March, 1948, and 
before the first day of April, 1956." 

Mr. Ramamant, learned counsel for the petitioner, contendes that the expression 
‘accumulated profits’ had a clearly understood connotation. Firstly he argues 
that capital gains of any description must also be left out. Itis these contentions 
that require to be examined ın some detail. 


Before doing so, we may refer to the various changes that were made 1n this sub- 
clause of section 2 (6-A) Before the amendemt 1n 1955, this clause read . 

«Any distribution to the shareholders of the company out of the accumulated profits of the 
company on the liquidation of the company, provided that only accumulated profits so distributed 
Nus rum we the six previous years of the company preceding the date of the liquidation shall 

e so included ” 


It 1s immediately clear that this definition took into account only accumulated 
profits and even then only such accumulated profits as arose during the six previous 
years The reference to the previous years obviously took out of the category 
of the accumulated profits any portion of the profits which arose during the year 
in which the liquidation took place. There is thus intrinsic evidence to show that 
accumulated profits could not include the current profits during the year under 
assessment. 


After the amendment by the Finance Act of 1955, the above definition was 
replaced by the following : 

* (c) any distribution. made to the shareholders of a company out of accumulated profits of 
the company on the liquidation of the company ” 
The only change that was effected was that the Proviso was cut out and that 
resulted in the position that the quantum of accumulated profits to be taken into 
account as dividend for distribution was not restricted to the six previous years 
but took account of the entirety of the accumulated profits as ıt appeared in the 
books of the company. The amendment by the Finance Act, 1956, which 1s the one 
which we aie called upon to interpret, 1s 1n these terms : 

« Any distribution made to the shareholders of a company on its liquidation to the extent to 


which the distribution 1s attributable to the accumulated profits of the company immediately 
before its liquidation, whether capitalised or not.” 


The significance of the expression ‘immediately befoie its liquidation’, which 
did not occur 1n the earlier definitions, calls for examination. As has been pointed 
out, apart from the accumulated profits, whatever the quantum might be, as it stood 
in the books of the company at the commencement of the year Ist April, 1959, the 
company had made profits during the previous year relevant to the assessment year 
and had a certain amount of what may be designated current profits on the eve of 
liquidation. Does this sum form part of the expression “accumulated profits" ? 
This 1s the first question that we have to deal with. In this regard Mr. Ramamani 
refers to Dhandhania Kedia & Co. v. Commissioner of Income-tax!. This was a 
case which dealt with the definition of ‘ dividend’ asit stood before the amendment 
in 1955. In that case, the company went into liquidation 1n January, 1950 In all, 
the shareholders received Rs. 26,000 and this was assessed 1n their hands as dividend 
defined ın section 2 (6-A) (c). It was notin dispute that this sum represented undis- 
tributed profits of this company which had accrued during the six accounting years 
preceding the liquidation When the matter came before the High Court of Rajas- 
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than, the reference was answered against the assessee, holding that the said sum was 
liable to be taxed as dividend within the meaning of that expression 1n section 2 (6-A) 
(c) Their Lordships of the Supreme Court had to consider the meaning of the ex- 
pression ‘ previous years’ and the contention of the appellant that the profits had 
not been accumulated within the six previous years of the liquidation of the company. 
The appellant was a resident of Udaipuc where there was no law imposing a tax on 
income It was under the Indian Finance Act, 1950 that the resideuts of the State 
of Udaipur became liable for the first time to pay tax on their income The con- 
tention of the assessee before their Lordships of the Supreme Court was that as there 
was no year of assessment 1n relation to him, there could be no previous year and 
that therefore the years 1943-44 to 1948-49 cannotbe held to be previous years, because 
the Income-tax Act came into force in the State only on the Ist April, 1950 Then 
Lordships accepted the contention on behalf of the Department that the expression 
‘sıx previous years of the company’ occurring in the Proviso was used in a sense 
different from the “ previous year " as defined ın relation to an assessment under the 
Income-tax Act Their Lordships also pointed out the necessity for the enlarged 
definition of * dividend * which arose by reason of the view that when once a company 
had gone into liquidation, there could be no question of distribution of dividend, 
and that all the assets of the company remaining after the discharge ofits obligation 
were surplus, divisible among the shareholders as capital It was to remove the 
anomaly that the defintion of 'dividend' was enlarged. Their Lordships observe 


* The effect of this provision 1s to assimilate the distribution of accumulated profits by a 
diquidator to a similar distribution by a company which 15 working, but subject to this limitation 
that while in the latter the profits distributed will be dividend whenever they might have been 
accumulated, informer such profits would be dividendonly 1n so far as they came out of profits 
accumulaled within six years prior to liquidation ” 


Finally, they held that accumulated profits sought to be caught by section 2 (6-A) 
(c) would be profis accumulated 1n the financial years prece ing the year in which 
the liquidation took place. 


It ıs this observation of the Supreme Court that 1s relied upon by Mr Ramamani 
to support his contention that the accumulated profits referred to ın the provisions 
even after 1ts amendment by the Finance Act of 1956 must be limited to such profits 
as appear ın the books of the company at the commencement of the assessment 
year and that, in any event, ıt cannot take in the profits which arose during the 
accounting year in which the liquidation took place One would normally be dis- 
posed to accept this contention but for certain changes, which appear to us to be 
significant, that have been effected 1n the definition What the section as 1t stands 
now refers to is “ the accumulated profits of the company 1mmediately, before its 
diquidation.” If the intention was to leave out what may be called the current profits 
in the year of account up to the date of liquidation, the word ‘immediately’ would 
be wholly 1edundant The interpretation which Mr Ramamani contends for would 
be acceptable if the definition read “to the accumulated profits of the company 
before its liquidation, whether capitalised or not". The use of the word ‘imme- 
diately’ in this context cannot possibly be ignored We believe that the reason 
why this word hàs been put 1n is to emphasise the position that all distribution made 
by the company on liquidation, except to the extent to which ıt might be otherwise 
dealt with, must be taken to be of accumulated profits, and 1f that 1s so, current profits 
which arose to the company during the accounting year up to the date of liquidation 
must necessarily form part of the accumulated profits referred to in the section 


The next part of the contention of the petitioner hinges upon the Explanation 
to section 2 (6-A) (c) This Explanation states that the expression ‘ accumulated 
profits ° wherever 1t occurs 1n this clause shall not include capital gains arising before 
the first day of April, 1946, or after the 31st day of March, 1948, and before the 
first day of April, 1956 On the argument that expression ‘accumulated profits ? 
cannot include capital gains at all, we do not see eye to eye with the learned counsel. 
The Explanation to section 2 (6-A) 1s couched ın the negative and ıt only excludes 
the capital gains arising before a particular date and during a certain period specified 
in the section. It should therefo1e follow that except where the capital gains arose 
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before that date or during that period, such capital gains shall stand included ın the 
expression ^ accumulated profits ". Here again, learned counsel reiterates the 
argument that accumulated profits cannot include current profits and since any 
part of the capital gains by the sale of the assets of the company arose during the 
account year, it must be regarded as current capital gains which must be left out. 
Such interpretation cannot to our mind fit ın with the plain terms of the Explanation. 


Section 12-B of the Act deals with capital gains and 1t states that tax under the 
head ‘ capital gains’ shall be payable in respect of any profits or gains arising from. 
the sale of a capital asset effected after the 31st day of March, 1956. Turning now 
to the definition of the expression * capital asset’, ıt 1s common ground "that ıt 
means property of any kind held by’ an assessee, but does not include ‘any land 
from which the income derived 1s agricultural income’. It is not in dispute that 
part of the sale consideration of Rs. 11 lakhs and odd realised by the sale of assets. 
of the company related to the coffee plantation apart from buildings and machinery. 
It would therefore follow that the profit arising from the sale of the land upon which 
the coffee was grown would not be profits arising from the sale of a capital asset. 
For the purpose of the inclusion of capital gains 1n the expression ‘ dividend ’, note 
can only be taken of the profit which arose by the sale of capital assets other than 
lands from which agricultural income was derived. Thus position ıs not controverted 


by the Department. 


It would follow from what we have stated that the demand for tax based on the 
distribution of a sum of Rs 8% lakhs has been made without determining whether 
any portion of this amount represents capital gains which arose from the sale of 
capital assets consisting of lands from which agricultural income was derived. It 
was necessary for the Income-tax Officer to apportion the profit as between capital 
assets consisting of buildings, plant and machinery, and the assets being land upon 
which coffee was grown, for the profits arising from the sale of the latter will not 
be capital gains and will not, therefore stand included within the expression * accu- 
mulated profits’ according to the Explanation We are not entering into the ques- 
tion as to the quantum of the accumulated profits „ that lies within the province 
of the assessing authority who should compute it in the light of what we have stated 
above [tis however clear that the demand as made 1s not in conformity with the law. 


A Writ of Prohibition will accordingly issue restraining the Income-tax Officer 
from enforcing the demand It will be open to the Income-tax Officer to examine 
the question afresh and determine what should be regarded as the correct amount 
of dividend within the meaning of section 2 (6-A) (c) 1n the light of the above obser- 
vations. There will be no order as to costs 

P.R.N. Petition allowed Writ issued. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


(Special Original Jurisdiction) 
PRESENT :—MR. JUSTICE K. SRINIVASAN. 





Dr. T. C. M. Pillai .. Petitioner * 
v. 
The Indian Institute of Technology, Guindy, Madras-36 by its 
Director Sri B. Sengupta Respondent 


Constitution of India, (1950), Article 311—Insittute of Technology Act (LIX of 1961)—Employee of the 
Institute —Not a member of Cwil service of the Union—Employer, not satisfied with employee at the end of probation 


_-Ternunation of servwe—If penal. 


The petitioner was appointed as an Assistant Professor by the Indian Institute of Technology, 
Madras The order of appointment stated that the post was a permanent one but that the appoint- 
ment was made on probation for a period of one year and subject to satisfactory completion of the pro- 
bation, the appointee would be confirmed 1n the post It also specified that during the period of pro- 
bation, the appointee's services may be terminated by a month's notice on either side At the end of 


*&W.P. No. 571 of 1963. 9th October, 1963. 
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one year the services of the petitioner were terminated with one month’s notice 
whether the petitioner was a civil servant in the employ of the Union an 
afforded by Article 311 of thé^Constitution 


The question was 
d entitled to the protection 


f 

The following facts were urged In support of the contention 
runnmg of the Institute are provided by the Union Government’ The creation of the Institute as an. 
autonomous body cannot conceal the substantial nature of the institute as an organization of the Govern- 
ment The Government of India exercises control m major matters The Act has declared the 
Institute to be one of national importance ‘The President of India 1s the Visitor who is competent to 
appoint persons, to review the work and progress and to hold enquiries into the affairs thereof The 
President can issue such directions as he considers necessary and the Institute shall be bound to comply 
with such directions The Auditor-General 1s entrusted with the auditing of the accounts of the Insti- 
tute and*the audit report had also to be furnished to the Central Government and has to be placed 
before each house of Parliament The Government is empowered to issue such directions as may be 
necessary to remove any difficulty in giving effect to the provisions of the Act Under the statutes 
framed by the Board, a right of appeal to the Visitor 1s available to a member of the staff aggrieved by 
any order 1mposing a penalty passed against him by the Board Relance was also placed on ths cır- 
culars issued by the Ministry describing the institution as Government Institution and following the 
Procedure in certain matters applicable to Government servants 


Held,—An employee of the Madras Institute of Technology 1s not a member of th 
the Union and thus not entitled to the protection afforded by Article 311 of the Consti 


There is no contract of service between the Government and the employee of the Institute 


The control exercised by the Union 1s not over the employees of the Institute but over the work- 
ing of the Institution ın its broader sense as an institute of national importance established for the 
purposes of promoting technological and scientific education 


The entirety of the funds for the 


e civil service og 
tution 


The financial and administrative control exercised by the Government is not sufficient to establish 
that the staff employed by the Institute are m the civil service of the Union 


Though the funds are provided for the Institute from the Consolidated Fund of India and the utih- 
zation of these funds 1s scrutinized by Parliament, the salary of the members of the Institute 1s not direct- 
ly paid out of the Consolidated fund of India » Dor do the receipts of the Institute by way of fees and. 
other charges received by the Institute or from any other source taken into the Consolidated Fund. 
The Union Government 1s not under any responsibilty in so far as the employees of the Institute are 
concerned to maintain the record of the services of such empl 


oyees, their leave, provident fund and 
pension accounts. The Government Servants Conduct Rules are not apphcable to the employees 
of the Institute 


Even on the basis that the employee was entitled to the protection under Ar 
tution, at the time when the appointing authority has to consider the confirmat 
termination of the services of the employee, it 1s entitled to take into considerati 


because the authority 15 dissatisfied with the employee it does not follow that th 
the services 1s penal in nature 


ticle 311 of the Consti- 
ion of probation or the 
on all facts and merely 
e action in terminating 


Under Statute 13 framed under the Institute of Technology Act of 1961 so long as the period of 
probation has not been completed and declared to have been completed satisfactorily the employee 
enjoys a status no higher than that of a temporary employee and it 1s open to the employer and equally 
to the employee to put an end to the service relationship by notice 


Petition under Article 226 of the Constitution of India, praying that in the 
circumstances stated therein, and in the affidavit filed therewith the High Court 
will be pleased to issue a Writ of Certrar: calling for the records relating to the 
orders of appointment and termination of service dated 8th January, 1962, and 

e26th April, 1963, from the respondent and quash the order dated 26th April, 1963, 
terminating the Petitioners service. 

G.K. Damidara Rao and W.S. Venkataramanujulu, for Petitioner. 


V. K. Theruvenkatachari (the Advocate General) and CNS. Chengalvarayan, 
Respondent. 


The Judgment of the Court was delivered by 


Srinwasan, 7.—The Institute of Technology Act, 196r (LIX of I961), came 
into force on the 1st April, 1962. This Act purported to declare Certain institutes 
of technology to be institutions of national importance and provided for certain 
matters connected with such institutions. One of such Institutions declared to 
be of national importance 1s the Indian Institute of Technology, Madras. The 
Indian Institute of Technology, Madras, was prior to this Act a society registered 
under the Societies Registration Act From the Commencement of this Act the 
Society came to be governed by the provisions of this Act. 


The Indian Institute 
of Technology, Madras, hereinafter referred to as the Institute, became by virtue 


for 
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of this Act a body corporate, having perpetual succession. Itconsistsof Chairman, 
a Director and other Members of the Board Section 6 of the Act conferred powers 
upon the Institute generally to provide for instructions and research in enginecring 
technology, to hold examinations and to grant degrees, to establish hostels, ctc. 
It was also empowered to frame statutes and ordinances for the proper governance 
of the Institute A Board of Governors was constituted consisting of a Chairman 
to be nominated by the President of India, who ıs the Visitor of the Institute, who 
has certain powers The Board consists of certain persons among whom are persons 
nominated by the Governments of each of the States comprising the zone in which 
the institute 1s situate. Four persons are also to be nominated by the Council 
established under section 31 of the Act. The Council consists of several pcrsons 
including a Minister of the Central Government, the Chairman and Durcctor of 
each of the Institutes and other persons nominated by various authorities Threc 
members of the Parliament are also Members of the Council The duty of the 
Council is to co-ordinate the activities of all the Institutes and generally to advise 
in matters pertaining to education, to lay down a policy regarding recruitment and 
conditions of scrvice of employees and to prepare development plans for the institutes. 
By virtue of the powers conferred by section 13, the Board of the Institute 1s 
authorised to make statutes and such statute was prepared by the Board of 
Governors of the Indian Institute of Technology, Madras 


Under thc provisions of the Act, each Institute has to maintain funds consist- 
ing of all the moneys provided by the Cuntral Government, of fees and other 
charges received. by the Institut., or moneys reccived by way of grants, gifts, 
donations, etc or from any other source This fund is to be apphed towards 
meeting the expenses of the Institute Thc accounts of the Institute are to be 
audited by the Comptroller and Auditor-General of India. The audit report is 
required to be placed before each House of Parliament 


In 1959, the Institute (then a Society) invited applications for appointment 

of Assistant Profussors The petitioner, Dr T C M Pillai responded to this 1nvita- 
tion and he was appointcd as Assistant Professor of Metallurgy by the Institute 
by an order dated 8th January, 1962. Having regard to his qualifications, his 
staring salary was fixed at Rs 920 rising up to Rs. 1150. The order stated that 
the post 1s a permanent onc but that the appointment was made on probation fora 
penod of one year and subject io satisfactory completion of the probation, the 
appointee would be confirmed 1n the post It also specified that during the period 
of probation, the appointee's services may be terminated by one month’s notice on 
either side The petitioner statcs that he accepted this post at a considerable 
sacrifice to himself, in the hope that his experience in the field of metallurgy 
‘could be made available to the Indian students. He also states that in recognition 
of his outstanding rescarches 1n that field, he had: been promised a research grant 
of over a lakh of rupees by the National Bureau of Standards, United States of 
America According to the petitioner, his relationship with his departmental 
head and the Director of the Institute became unhappy, notwithstanding thate 
his work was not found fault with On 21st March, 1963, on the eve of the comple- 
tion of the onc ycar of probation, he was asked by the Assistant Registrar, to submit 
a report on the work done by the petitioncr during the probation period Such a 
report was submitted by the petitioner On 29th April, 1963, however, he received 
a letter, dated 26th April, 1963, from the authorities of the Institute to the effect 
that the Board of Govcrnors had decided to terminate his services and onc months 
notice wasaccordingly given to him The pc titioncr claims that this arbitrary decision 
to terminate his services for no valid reason whatsoever and without giving him 
reasonable opportunity to show cause offends against all principles of natural justice 
He claims that hc 1s entitled to the protection afforded by the Constitution against 
such arbitrary use of powers and victimisation 


The further parts of the affidavit of the petitioner set out 1n some detail certain 
incidents which took place which brought him into disfavour with the authorities, 
He clams that he asked for the allotment of B type quarters as the C-I type 
which had been allotted to him was found inconvenient. Though several B type 
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quarters were available for allotment and werc in fact kc pt unoccupicd the petitioner’s. 
request was turned down ‘This was in January, 1963 Its also claimed by the 
petitioner that when he sought to apply for a post 1n the Benares Hindu University 
in December, 1962, the respondent Institute refused to forward the application, 
though, to all 1ntents and purposes the Institute had decided to terminate the 
services of the petitioner shortly. Some other disputes with regard to the matters 
ofa non-academic nature are also instanced by the petitioner. He claims that a 
certain medical bill in respect of his wife's illness, towards which he was entitled 
to be reimbursed, was refused, and when he sought to appeal to the President of 
India as the Visitor under the Act, his appeal petition was also not forwarded It 
is accordingly the contention of the petitioner that in view of the ill-will that came 
to exist between the Board of Governors and himself, his services have been termi- 
nated, and that this termination, which 1s 1n the nature of a punishment 1s opposed 
to all principles of natural justice, and violatcs the protection guaranteed by the 
Constitution of India. 


In the counter-affidavit filed on behalf of the Institute, ıt ıs stated that the 
petitioner had been repeatedly applying for appointment ever since June, 1960. 
In 1962, the Institute offered him the post of Assistant Professor subject to the terms 
and conditions already indicated It was also made clear that the appointee was 
to be on probation for a period of one year and on satisfactory completion of pro- 
bation, he would be confirmed ın the post It was stated clearly ın the order of 
appointment that the petitioner’s services were lable to be terminated by a month’s 
notice on either side The petitioner accepted the offer of appointment under the 
terms and conditions stated, and joined duty on 23rd May, 1962 Aftcr he was 
appointed, however, the Institute came to know from a reference made by the 
Kerala Government that the petitioner was employed in the Kerala University 
and was under a bond to serve that University, a fact which was not disclosed to 
the Institute when he applied for appointment as an Assistant Professor On r5th 
April, 1963, the Board of Governors met and onc of the subjects for consideration 
was the completion of probation of five members of the staff including the petitioner. 
The Board resolved that * under the terms of offer of appointment made to and 
accepted by Dr Pillai, the services of Dr. T. C. M Pilla as Assistant Professor at 
the Institute be terminated with a month's notice effective from the date of its 
receipt by him.” It was following upon this resolution that thc notice was given 
to the petitioner. The counter-affidavit traverses the several claims made by 
the petitioner with regard to his qualifications It is unnecessary to set them out. 
It is claimed however that the petitioner did not become the victim of any displeasure 
exther at the hands of the departmental head or the Director. The information 
sought from the petitioner on the eve of the completion of one year of probation 
was only to have a formal report with regard to the progress of work done by the 
petitioner during the year It 1s claimed that the termination of service was 1n 
the lawful and bona fide exercise of the power conferred on the Board of Governors 
under the statutes of the Institute. It is maintained, that no victimisation was 
intended and,that the termination was not as a punishment 


It 1s unnecessary to enter into the further contents of the affidavit which deal 
with the petitioner's allegations that there were certain disputes regarding medical 
bils or the allotment of residential quarters. 


The Institute also contends that the petitioner ıs not a members of a civil 
service under the Union, who 1s entitled to the protection of Article 311 of the 
Constitution. It ıs urged that no question of violation of principles of natural 
justice at all arises 1n the circumstances of the case and that the Board of Governors 
was fully justified in discharging a disgruntled cmployec from its service 


Mr G K Damodara Rao, learned counsel for the petitioner, has cndcavoured. 
to establish that the petitioner must be regarded as a civil servant in the employ 
of the Union and that he 1s therefore entitled to the protection of Article 311. The 
further contention is that when ıt 1s made patent that the discharge of the petitioner 
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was resortcd to as a punishment, 1t was 1ncumbent on the Institute to have framed 
charges against him and to have furnished him with an opportunity of submitting 
his explanation and to show cause against the proposed discharge This latter 
contention neccessarily hinges upon the first. Unless ıt can be established that the 
pctitioncr is entitled to the protection of Article 311, 1t cannot be seriously maintained 
that the petitioncr ıs entitled to an opportunity such as stated above. If on the 
other hand, the pctitioner is in the cmploy of a private organisation, although 
created by a statute, this procedural protection that he claims cannot possibly be 
extended to him. There is no doubt however that 1f he 1s regarded as a civil servant 
in the employ of a State Government or of the Union, his discharge from employ 
has been made under circumstances which would justify his clarm that he has not 
been afforded a reasonable opportunity. The initial question that I have to consi- 
der 1s therefore whether the petitioner’s claim that he 1s entitled to the constitutional 
protection 1s substantiated. 


Mr Damodara Rao has referred to certain provisions of the Act. He pomts 
out that practically the entirety of the funds for the running of the Institute are 
provided by the Central Government and that the creation of the Institute as an 
autonomous body cannot conceal the substantial nature of the Institute, as an 
organisation of the Government. He has adverted to the prospectus for 1962-63 
issued by the Institute, where it is stated 


“ The Indian Institute of Technology, Madras, 1s the third ın the chain of four hngher technologi- 

cal 1nsttutes set up by the Government of India for the advancement of technological education in 
the country " 
That the Institute was set up by the Government of India and that the control 
exercised by the Government of India in major matters are indicative of the fact 
that the Institute 1s only a unit in the Governmental organisation, 1s the claim 
made by the learned counsel. It 1s urged that the Act has declared this Institute 
to be one of national mmportance The President of India ıs the Visitor who is 
competent under section 9 (2) of the Act to appoint persons, to review the work 
and progress of any Institute and to hold enquiries into the affairs there of It 
is also competent to the President to take such action and to issue such directions 
as he considers necessary and the Institute shall be bound to comply with such direc- 
tions He urges also that among the members of the Board of Governors are persons 
nominated by the Governments of the zonal States The Auditor-General of India 
1s entrusted with the auditing of the accounts of the Institute and the audit report 
had also to be furnished to the Central Government and has to be placed before 
each House of Parliament Special reference has been made to section 37 whereby 
the Central Government 1s authorised to issue such directions as may be necessary 
to remove any difficulty in giving effect to the provisions of the Act. It ıs also 
pointed out that under the statutes framed by the Board, a night of appeal to the 
Visitor ıs available to a member of the staff aggrieved by any order imposing a 
penalty passed against him by the Board These features are relied upon by the 
learned Counsel in support of his stand that the employment on the staff of the 
Institute is both m fact and m law employment under Union — * 


The material relying upon which ıt is contended that the petitioner should be 
treated as a person who is a member of a civil service of the Union are these In 
May, 1963, the Government of India ın the Ministry of Finance issued a circular 
to tbe effect that some categories of staff of some Government institutions, particular- 
ly teaching staff of technological institutions, were permitted to undertake private 
consultative work and to receive fees from private bodies subject to certam condi- 
tions This circular was issued to the Ministry of Scientific Research and Cultural 
Affairs which was requested to brmg the circular to the notice of the Institutions 
under their administrative control. Mr Damodara Rao points to the descrip- 
tion of * Government institutions ’ appearing m this circular as indicating that the 
Institute is a Government istitution. It also appears that when t he petitioner 
applied for the renewal of his passport, the Assistant Passport Officer attached to 
the Ministry of External Affairs stated that since the petitioner 1s a Government 
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official, the approval of the Government of India was necessary before the passport 
could be renewed. In yet another circular issued by the Ministry of Home Affairs 
to all Ministries of the Government of India, the rules to be observed ın the matter 
of forwarding applications of Central Government employees for employment 
elsewhere were set out. There ıs no clear indication ım this circular, but reference 
is made to applications for posts in a department under the Central Government, 
applications for the posts under the State Governments owned wholly or partly 
by the Central Government or State Government, or applications for posts in quasi- 
Government organisations. This circular however deals with applications of the 
kind fnade by the Government servants for outside posts, and the extract above 
refers to such outside posts It also appears that the Ministry of Scientific Research 
had been issuing directions to the Institutes indicating that the scientific and techni- 
cal personnel working m the Institutes should be encouraged to publish papers 
Reference 1s also made to the fact that when the petitioner applied for allotment 
of a motor car on a priority basis, the Secretary of the Institute forwarded the 
application to the Ministry of Scientific Research and Cultural Affairs for such allot- 
ment from the Government quota. It 1s also pointed out by the learned counsel 
that the advertisement callmg for applications for appomtment of Assistant Pro- 
-fessors was issued by the Ministry of Scientific Research and Cultural Affairs. 


It appears that medical attendance that is given to the members of the staff 
of the Institute 1s entrusted to Government medical officers A copy of a certificate 
of fitness to resume duty (issued perhaps to the petitioner) has been produced in 
which the certificate specifies that : 

* the person 1s now fit to resume duties 1n Government service. . 


According to the petitioner, the Institute in all its transactions with its employees 
and in the matter of exercising control and disciplme over them is guided by the 
Government of India. For instance, ıt ıs stated that when the petitioner applied 
for B type quarters, which his status entitled him to, the Registrar of the Institute 
pointed out that the Government of India’s instructions were that every person 
should be allotted the next lower grade of quarters and that these rules prevented 
the compliance with the request of the petitioner. 3 


It seems to me to be exceedingly difficult to accept the contention that on 
the basis of these facts, the petitioner’s status as a person im the civil service of the 
Union can be said to be established. That the Passport Officer referred to him 
as a Government official or that the Institute sponsored his application for allot- 
ment of a car out of the Government quota are certamly not conclusive by any 
means It is true that the Institute prefers to follow the rules with regard to several 
matters of administration which have already been formulated by the Government 
for its own admunistrative departments. That they, in preference to framing a 
set of rules of their own, were prepared to adopt rules that were ready-made does 
not give any indication that they did so because the Institute was itself a Govern- 
ment organisation. The question of the status of the petitioner, whether he 1s a 
member of a civil service of the Union, must depend upon more fundamental data 
than such mstances as those given above. 

2 


Is there any indication in the Act itself which would lead to such a conclusion? 
The Act was passed 1n the exercise of the legislative powers of the Parliament under 
Entry 62 and Entry 64 of List I of the Seventh Schedule more principally the latter- 
It 1s common ground that before the passing of this Act, the Institute was a society 
registered under the Societies Registration Act and was being financed by the Govern- 
ment to a considerable extent. After the passing of the Act by which the Society 
became a body corporate, in so far as its finances are concerned, the position was 
just the same. Under section 21 of the Act, the Central Government may pay to 


33 


-each Institute ın each financial year such sums of money and in such manner as 


it may thmk fit after due appropriation made by the Parhament by law in this 
behalf, and under section 22, the Institute maintains a fund of which such moneys 
provided by the Central Government form part. It is true that the audit of the 
accounts of the Institute 1s entrusted to the Auditor-General by a special provision 
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and the audit report has to be placed before both Houses of Parliament It is also? 
true that the President of India 1s a Visitor under the Act and in certam matters 
he is the appellate authority Are these facts, which establish considerable financial 
and administrative control over the working of the Institution, sufficient to establish 
that the staff employed by the Institute are m the civil service of the Union? One 
important feature 1s that though funds are provided for the Institute from the Conso- 
hdated Fund of India and the utilisation of those funds 1s scrutinised by Parliament, 
the salary of the members of the establishment 1s not directly paid out of the Consoli- 
dated Fund of India , nor do the receipts of the Institute by way of fees and other 
charges received by the Institute or from any other source, taken into the Cohsolida- 
ted Fund of India If the members of the staff of the Institute form a civil service 
of the Union of India, one would naturally expect that ther emoluments would 
come out of such consolidated fund. That 1s certainly not the case here The 
fact that the Government provides certam grants to the Institute to enable ıt to 
discharge its functions efficiently under the Act does not justify the somewhat far- 
reaching conclusion that these funds are provided only for the payment of the salaries 
and emoluments of the employees It is common knowledge that ın the case of 
service under the State or the Union, it is the State or the Union that maintains 
a record of the services of such servants, ther leave, provident fund and pension. 
accounts. It 1s not the contention of the learned counsel for the petitioner that 
m so far as the employees of the Institute are concerned, the Union is under any 
responsibility in respect of any of these matters It may also be noticed that the 
Government Servants Conduct Rules, which erther the State or the Union Govern- 
ment formulates ın respect of its respective employees, do not apply to the peti- 
toner and others like him. Such rules of conduct are framed "under the authority 
of the statute promulgated by the Board Clause 1 3 of the, Statute which deals 
with the terms and. conditions of the service of. permanent employees, provides for 
disciplmary control of the employee for the reimbursement of medical expenses 
and for conduct rules Such conduct rules have been framed in Schedule B to 
the Statute It is no doubt on Imes similar to rules which govern those 1n Govern- 
ment service ; but the pomt to notice 1s that the authority to regulate and ‘control 
the conduct of the employees ıs the Institute itself and not the Union or the 
State Government 


These features must necessarily lead to the conclusion that while the Govern- 
ment of India, by reason of the fact that the Institute has been declared to be of 
national importance and derives rts financial assistance to a considerable degree 
from the Union funds, exercises a considerable measure of control over the wo rking 
of the Institute, it 1s not the employer in relation to the members of the staff 


Learned counsel for the petitioner has referred to Barada Kanta v State of West 
Bengal! In that case, a Maustry Instructor of the Moorshidabad Institute of 
Technology, Berhampur, West Bengal, was discharged from service m the post in 
which he was appomted on a temporary basis He moved the High Court under 
Article 226 complaining that his services were wrongly termmated The learned 
Judge was called upon to consider whether the service m such an ixstitution 1s at 
all a civil service or civil post under the State. Learned counsel points to the fact 
that it was held ın that decision that there 1s no decisive test for determining whether 
a person holds a civil post under the State or not, and that even where the State 
exercises control, such control may not be decisive of the questions. The learned 
Judge stated : 


“The Court's search for tests to define what is a civil post under the State has been so far explora- 
tory without being decisive It has been said that the real test for determining whether a person holds 
a civil post under the State 1s not whether he receives payment out of the State funds, but whether the 
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Damodar Valley Corporation, the Commissioner for the Port of Calcutta, the State Co-operative 
Bank or the State Bank of India or an Improvement Trust ? 
Reliance has been placed by the learned counscl upon the following observa- 

tions 

** A Professor in a Government college who only teaches and takes classes may not have an obvious 
governmental or administrative function, but teaching or education has to-day 1n many instances be- 
come a State or Governmental function Instead of tryingsto formulate tests of one kind or another to 
define what a civil post under the State 1s, I am of the view that it 1s desirable that the Court should be 
left free to decide on the facts of each case whether a particular post 1s a civil post under the State or not. 
For a Civgl post under the State within the meaning of Article 311 of the Constitution, it 1s no doubt 
always relevant and almost sometimes crucial to see the nature of the control which the State exercises in 
the particular case under consideration But even where it exists, such control may not be decisive 
of the question It will be dangerous 1n my view to adopt any doctrinaire attitude ın this respect It 
1s all the more so 1n the present context where various institutions receive important kinds of gifts, aids, 
help and encouragement from the State ın diverse ways A certain amount of flexible interpre- 
tation guided by the facts of each case 1s a necessity ın the present context of the governmental admunis- 
tration " 


Relying upon thcse observations, the learned counsi! suggests that in the prescnt 
case 1t should follow that by reason of the nature of the control exercised by the 
Union 1t should be held that the petitioner is 1n the civil service of the Union. It 
ıs important however to notice that the control that 1s exercised by the Union is 
not over the petitioner or persons like him It 1s the control over the working of 
the institution ın 1s broader aspect as an Institute of National importance established 
for the purpose of promoting technological and scientific education The control 
stops at a certain stage and does not proceed all along the line of the admunistra- 
tion of the institution Even this decision is sufficient authority for the position 
that in a case like the present, the petitioner cannot be regarded as a person ın the 
civil service ofthe Union Even apart from the question of control, which is only 
one of several indicia, there are several tests which can be applied to determine 
the status of the persons I have already indicated that there 1s no contract of 
service between the Government and the petitioner, that the Government 1s not 
under an obligation to mect the claims with regard to salary, provident fund or pen- 
sion of the petitioner, that 1t exercises no control over his conduct, etc The cumula- 
tive effect of these circumstances must therefore result in the conclusion that the 
petitioner cannot be regarded as borne on any cadre of the civil service of the Union. 





In another case decided by the same Judge of the Calcutta High Court Verghese 
v. Union of India), an employce of the Durgapur Steel Project, who was dismissed 
without assigning any cause, moved the Court by a petition under Article 226, 
alleging violation of Article 311 and the rules of natural justice The learned 
Judge had to consider whether the employees of statutory companies or corporations 
are Government servants The learned Judge went extensively into this ques- 
tion but reiterated the conclusion, which he had reached ın the earlier case, and 
declined to lay down any rigid formula for the determination of the question He 
eobscrved finally 
“ In this case I would not rest my decision on the point that the petitioners were not Government 
servants or holding civil posts under the State In an appropriate case in future ıt may be necessary 
to examme and thoroughly consider how far the doctrine of incorporation making the company a legal 
entity creates a veil that cannot be pierced and extends to prevent service under such a company from 
being a service under the State within the meaning of Article 311 of the Constitution, specially ın such 
companies like the Hindustan Steel, Limited where it 15 admittedly a completely Governmen.-owne 
company with all the funds of the capital and all the shares owned by the Government and where the 


Government is not merely a majority share-holder of 51 per cent. but also the hundred per cent. owner 
of the company ” > 


The learned Advocate-General appearing for the Institute has pointed out 
that when the petitioner was appointed, ıt was by the Society that was the predecessor 
of the incorporated Institute The Board which came into existence under the 
Act 1s composed not wholly of Government officials. It consists of a Chairman 
to be nominated by the President of India, and besides four pesons nominated 
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each by one of of the zonal States and includes several non-officials. Equally, the 
Council consists of several non-officials, members of Parliament and others. This 
is not a case where the Government has any financial interest in the Institute as 
in the Durgapur Steel Project. This is by no means an institution governed by 
the State and the Government's power of interference therewith 1s exceedingly 
limited. In such circumstances, 1s 1t reasonable to postulate, so argues the learned 
Advocate-General, that a member of the Staff can be treated as a servant of the 
Government. In a decision of this Court in Narayanaswam Naidu v. Krishnamurthi!, 
the question whether an employee of the Life Insurance Corporation holds an 
office of profit within the meaning of Article 191 (1) (a) came to be éxamined. 
"The general question whether ar employee of a corporation can be regarded as 
a person holding a post in the public service of the State or thc Union was examined 
by Rajagopala Ayyangar, J, who observed thus . 

* If a public corporation created under a statute be held to be a Government department or at 
least a servant or agent of the Government, it would logically follow that persons employed by these 
corporations would be persons holding posts 1n a public service in connection with the affairs of the 
Unon or of the State dependent upon whether the corporation was created by the Union or the State 
Legislature If so, the common law rule that service under the Crown was held at pleasure embodied 
in Article 311 of the Constitution as well as the constitutional safeguards which the Article provides for 
Government servants would be attracted to determine the conditions of service under such bodies This 
question has come up before the Courts on several occasions and has been uniformly answered against 
the applicability of Article 311 to such employees These decisions dealt with two types to cases ; 
(1) those in relation to municipal employees or employees of local authorities as defined by the General 
Clauses Act, including in this category employees of State regional authorities such as Port Trusts , 
(2) public corporations created for carrying on State undertakings The decisions however drew no 
essential distinction as regards the principles applicable as between these two categories E 


Referring to Mangal Sain v. State of Punjab?, it was observed ° 


“ The learned Judges also referred to Article 321 under which Parliament or the Legislature of a 
State may provide for vesting in the Union Public Service Commussion or the State Public Service Com- 
mission, as the case may be, additional functions 1n regard to services under any local authority or other 
body corporate constituted by law or of any public institution This was treated as a clear indication 
that a civil servant of the State or of the Union m Article 311, etc , was not the same as those in the 
service of a local authority or body corporate constituted b y law or any pubhc institutions . = 
The above observations are of a considerable importance ın the present context. 
In Srimvasan v. President, District Board?, ıt was held that an employee in the servics 
of a District Board, which is undoubtedly a statutory authority, is not a member 
of a civil service of the Union or a civil service of the State, and that Article 311 
could not apply. 


If, thereforc, the conclusion is that the petitioner ın the present case 1s not a 
person in the civil service of the Union 1t necessarity follows that he 1s not entitled 
to the protection of Article 311. 


It is worthwhile pointing out that the right of termination of the scrvice of an 
employee on probation, which is found in statute 13 (5) 1s identical with a like 
provision that was found in the bye-laws when the Institute was a Society This 
clause 1s 1n these terms ° 

“The appoimting authority shall have the power to terminate the service of any member of the 
staff without notice and without any cause assigned during the period of probation.” 
Undoubtedly, so long as the period of probation has not been completed and declared 
to have been completed satisfactorily, the employee enjoys a status no higher than 
that of a temporary employee. It should therefore follow that 1t 1s open to the 
employer and equally to the employee to put an end to the service relationship 
by notice. Statute 13 (2) provides that . 

“all appointments to posts in the Institute shall ordinarily be made on probation for a period of 
one year, after which period the appointee, if confirmed, shall continue to hold his office E 
Clause (3) provides for the extension of the period of probation of any employee and 
also states that the official, 1f not confirmed, and his probation 1s also not formally 
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extended, shall be deemed to have continued on a temporaiy basis, his services 
being terminable on a month's notice. From these provisions ıt 1s clear that during 
the period of probation an employee enjoys no more than a temporary status. 
Even so, learned counsel for the petitioner argues that where the discharge 1s as a 
measure of punishment, he is entitled to the protection under Article 311 (2). I 
have said cnough to indicate that Article 311 (2) will not apply to the employees 
of the Institute Whether they are permanent or temporary makes no difference 

I shall howcver consider whether even assuming that the petitioner is a Govern- 
ment servant, his discharge from service in the circumstances of the casc invites 
any interference by this Court. In this connection a decision referred to by the 
learned counsel 1s State of Uttar Pradeshw Om | Prakash!, where ıt was held that the 
termination of scrvice on one month’s notice of a temporary Government servant 
will attract Article 311 if such termination has a tinge of penal action. The same 
view has been taken 1n the State of Bihar v Gopi Kishore*, and also in Madan Gopal 
v State of Punjab? 


It 1s the contention of the petitioner that his services were terminated for a 
particular reason and that reason has, according to him, a colour a penal action 
taken against him. I have already referred earlier 1n this Judgment to the allega- 
tion that the petitioner was under a contract of employment with the Kerala Uni- 
versity and that 1n breach of that contract and without disclosing that fact to the 
Institute he applied for and obtained the post of Assistant Professor. This fact 
seems to have come to the notice of the Institute some time.after the petitioner was 
appointed The petitioner's complaint ıs that he has been penalised by discharge 
for this reason, as well as the several grounds of dispute between himself and the 
Director with regard to the allotment of quarters and the lke. In reply to the 
allegation that hc had been singled out for discriminatory treatment for these rea- 
sons, the Institutc in its counter-affidavit pointed out that the question of confirma- 
tion of thu pctitioner was not singled out but that in the ordinary course the ques- 
tion of confirmation of five members of the staff came up for consideration by the 

.Board It 1s true that in the course of the proceedings of the Board of Governors, 
some reference was made to the fact that the petitioner had failed to disclose his 
connection with the Kerala University It 1s urged by the learned Advocate- 
Gencral that at thc time when the appointing authority has to consider the confirma- 
tion of probation or the termination of the service of any employee, it 1s entitled 
to take into consideration all facts and that merely because the authority is dissatis- 
fied with the employee, which 1n the last resort will be the only reason for the ter- 
mination of service, 1t does not follow that the action 1s penal 1n nature. It 1s 1n 
the exercise of an undeniable right which the employer has. 1 am inclined to agree 
with the learned Advocate-General that the circumstances in the case do not warrant 
the view that the petitioner was discharged as a punishment 


" In any cvent, since in my opinion the petitioner 1s not a Government servant, 
he 1s not entitled to the protection of Articl. 311 The petition fails and 1s dismissed 
In the circumstances of the casc, I make no ordcr as to costs 


VS Petition dismissed 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
(Special Original Jurisdiction ) 
PRESENT —Mnm Justice K VEERASWAMI 


W. P A. R. Ramamoorthy and others ..  Pehoners* 
U. 


The Secretary, Tirunelveli District National Plantation Workers’ 
Union, Manjolai Estate and others . Respondents. 


Industrial Disputes Act (XIV of 1947), section 10 (1) (c)—Reference of dispute for adjudication to Industriar 
Tribunal—Scope of Tribunal’s jurisdiction under section 10 (4) 


The first issue covered by the Reference was “whether the non-employment of the 34 workmen 
consequent on the dissolution of the partnership of the firm was justified ? If not to what relief they are 
entitled ?? The Industrial Tribunal found that the assumption 1n the Reference that the 34 workmen 
were not employed consequent on the dissolution of the partnership was not correct It therefore 
posed for itself for 1ts decision the question as to what was the effect of the dissolution of the partner-- 
ship and the division of the estate on the labour force attached to the estate and passed the award 


Held The Jurisdiction of the Tribunal 1s confined to the precise question referred for adjudication’ 
If the Reference was made on an incorrect assumption, as in the instant case, it was certainly not 
open to the Tribunal, while so holding, to enlarge by 1ts own choice, the scope of the Reference and 
widen the issues for decision and the field for enquiry including the evidence 


Working Journalists of ** The Hindu", Madras v The Management of “The Hindu” (1961) 1 M L.J. 
260, referred to 

Petition under Article 226 of the Constitution of India, praying that in the 
eircumstances stated therein, and in the affidavit filed therewith the High Court. 
will be pleased to issue a writ of certiorari calling for the records relating to the award 
of the Industrial Tribunal, Madras, dated grd May, 1961, in I D. No. 7 of 1961, 
and quash the said order and made therein 


M K. Nambıar and N A. Subramaniam, for Petitioners. 


S. Mohan, for the Additional Government Pleader, T. V Balakrishnan, N. Van- 
chinathan, A Seshan, for Respondents 


The Court made the following 

ORDER —The Valayar Plantation or Estate situate on Papanasam Mills 
seems to have originally belonged to two families, one of them consisting of res- 
pondents 1 to 5 and the other respondents 6 to 8 before the Industrial Tribunal 
As a result of partition between members of the families the estate was divided 
by metes and bounds and shares therein after such division were allotted to each 
of respondents 1 to 4 and 6 to 8 But for purposes of management, it 1s stated, , 
they entered into a partnership agreement under which the first respondent who 
maintained the labour force was to utilise the labour on the shares allotted to each 
of the respondents Thuis firm was dissolved with effect from 16th August, 1958. 
34 workmen belonging to the labour force and represented by the Tirunelveli Dıs- 
trict National Plantation Workers’ Union having been dismissed from service 
it eventually assumed the proportion of an industrial dispute, the subject-matter 
of Reference for adjudication, by a Government Order dated 17th January, 1961, 
undcr section 10 (1) (c) of the Industrial Disputes Act. The Reference covered 
three issues the last of which this Court ıs not concerned with. The first of them 
was “ whether the non-employment of the following 34 workmen consequent on 
the dissolution of the partnership of the firm ıs justified ? If not, to what rehef^ 
they are entitled ? " The second issue related to the computation of the relief 
if any awarded in terms of money if 1t could be computed, and this was consequential 
upon the first issue. The Industrial Tribunal found that the assumption in the 
Reference that the 34 workmen were not employed consequent on the dissolution 
of the partnership was not correct In fact the Tribunal pointed out that such 
was not even the case of either party. On the other hand the Tribunal stated that. 
Bs a Nl ee 
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the 34 workmen got unemployed in about May, 1960, long after the date of the 
dissolution of the firm Nevertheless the Tribunal considered that the workmen 
were permanent employees attached to the estate and proceeded upon the view 
that 1n the absence of any order of discharge or dismissal, they continucd to bc the 
workers of the estate It therefore posed for ıtsclf for its decision the question as 
to what was the effect of the dissolution of the partnership and the division of the 
estate on the labour force attached to the estate The Tribunal was of the opinion 
that the non-employment of the 34 workmen was not justified and dirccted their 
reistatement. In making that direction the Tribunal stated 

** In the absence of any valid arrangement amongst the proprietors themselves as to the employ- 
ment of these workers, they must all be taken back by the proprietors and given work as a joint res- 
ponsibility In other words, for the continued employmefit of these 34 workers on the estate all the 
proprietors namely respondents 1 to 4 and 6 to 8 will be Jointly responsible, and these workers wil 
continue to work on the estate as before ” 


"This petition 1s to quash the award of the Tribunal 


Mr M. K Nambaar for the pctitioners who were respondents 6 to 8 before 
the Trnbunal, contends that in making such an award the Industrial Tribunal 
travelled beyond the scope of the Refcrence for adjudication and thus acted 1n excess 
of its jurisdiction The Reference was on the question whether the non-employment 
of the 34 workmen consequent on the dissolution of the partnership firm was justi- 
fied The Tribunal clearly realised that the non-employment of these workmen 
was not in consequence of the dissolution and the assumption to the contrary 1n the 
Reference was therefore not correct Learned counsel, therefore, argues that the 
foundation of the jurisdiction of the "Tribunal being the Reference, 1ts Jurisdiction 1s 
confined to the precise question referred for adjudication and to the lımıts of the 
Reference That being the case, according to the argument, once the Tribunal 
found that the Reference proceeded upon a wrong assumption, its plain duty was to 
make an award to that effect and not assume to itself the jurisdiction to go into a 
question not referred, namely, that if the non-employment of the workmen was on a 
subsequent date what was the effect of the dissolution of the partnership and the 
disruption of the estate on the labour force attached to the estate. Without doubt, 
there 1s force 1n the contention Working Journalists of ' The Hindu’, Madras v. 
The Management of * The Hindu’, Madras’, pointed out 


* In other words, the jurisdiction of a Labour Court to adjudicate upon an Industrial dispute 
3 


springs from the Refer ‘nce made to it and is confined to the industrial dispute as referred to it .’, 
To the same effect was A. Khader Mohideen Brothers v Its workers? ‘The learned 
Judge there held 


“ The jurisdiction. being by virtue of the statute and limited by the terms of the Reference under 
the section, 1t would not be open to the workers and management to confer jurisdiction upon the tribu- 


nal on a question not covered by the Reference 


Section 10 (4) of the Industrial Disputes Act also makes 1t clear that where a Refi rence 
is made to a Labour Court for adjudication it shall confine its adjudication to 
the points of dispute referred for adjudication. If the Reference was made onan 
incorrect assumption, as in this case, 1t was certainly not open to the Tribunal, 
while so holding, to enlarge, by 1ts own choice, the scope ofthe Reference and widen 
the issues for decision and the field for enquiry including the evidence. 


The issue that was referred for adjudication, as 1 rcad the Referencc, does not 
appear to include the question as to what was the effect of the dissolution of thc part- 
nership and the disruption of the estate on the labour force attached to thc «state 
If the non-employment was not a consequence of the dissolution of the firm but 
resulted from other facts and circumstances, whether such non-employment would 
be justified and whether notwithstanding the fact that the estate was divided among 
the sharers by metes and bounds, the estate for the purpose of labour should be 
regarded as a unit and relief to the non-employed workmen should be givcn on that 
basis, were matters not covered by the Reference Unfortunately the first respondent 
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is not represented by counsel. But I have given my careful consideration to the 
award of the Tribunal. It secms to me not possible to uphold it on Issues 1 and 2 
inasmuch ast ıs based not upon the precise issue referred for adjudication but on 
considerations not covered by it. 


The award of the Tribunal on Issucs 1 and 2 is quashed and the petition 1s 
allowed. No costs 


a 


K L.B. —— Petition allowed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
(Special Original Jurisdiction ) . 


PRESENT .—Mr. K JUSTICE VEERASWAMI 
Secretary, Vijayakumar Mulls National Workers’ Union, 


Kalayamputtur, Palani . Petatroner* 
U. 
The Management of Vyayakumar Mills, Ltd , Palani and ano- 
another Respondents. 


Industrial Disputes Act (XIV of 1947), section 2 (k)—Test to determine existence of industrial dispute and? 
community of interest between the dismissed workman and the umon espousing his cause to raise an industrial dis- 


pute 


There 1s no justification to interpret the expression “‘any person ” in section 2 (k) of the Industrial 
Disputes Act (XIV of 1947) so as to limit ıt to workmen of the same class The requisite to satisfy the 
definition 1s that the dismissed workman must be a person who 1s ın the employment of and 1s a 
worker in the same concern In the instant case there ıs community of interest as the dismissed. 
workman was a member of the unton and he as well as the other workmen who espoused his cause are 
employed ın the same concern. The dispute related to the non-employment of the dismissed work- 
man. ‘Thus the dispute was clearly an “Industrial Dispute” as defined by section 2 (k) of the Act. 


Petition undur Article 226 of the Constitution of India, praying that in the 
circumstances statcd thercin, and in the affidavit filed thurewith, the High Court 
will be pleased to issue a writ of certzorart calling for the records relating to the award. 
in I D. No. 31 of 1959, dated 27th October, 1959 on the file of the Presiding Officer,, 
Labour Court, Madurai and quash the said award and made therein. 


B. Lakshminarayana Reddy, for Petitioner 

C. S. Padmanabhan, instructed by M/s. King © Patridge, Attornies, for Respon- 
dent No. r. 

The Court made the following 


OrpEer.—The petitioner, who was employed by the rst respondent as a time- 
keeper, was dismissed from service on 29th March, 1958, on a finding that a certain 
charge framed against him was proved. His causc was taken up by the other work- 
men of the 1st respondent which eventually became the subject-matter of Reference 
for adjudication, the issue referred to being whether the termination of the services 
of the petitioner was justified and to what relief he was entitled. The Labour Court, 
besides that issue, raised an additional issue as to whether there was not an 1ndus-" 
trial dispute On that additional issue as well as on the question whether the 
Vijayakumar Mills National Workers’ Union was entitled to represent the dis- 
missed workman, the Labour Court found in favour of the management. This 
was on the view that the dismissed workman being a time-keeper and a member 
of the staff, there was no community of interest between him and the other non- 
staff workmen of the concern and that there was therefore, no industrial dispute 
which could properly form the subject of a Reference under section 10 (1) (c) of 
the Industria] Disputes Act. This petition 1s to quash the award of the Labour 
Court dismissing the Reference 


The Vijayakumar Mills National Workers’ Union was an existing union of 
the concern ın which most of 1ts workmen were members including the dismissed. 


——À 
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workman. According to the averments on behalf of the dismissed workman, he 
was responsible to bring 1nto existence another union known as the Staff Workers’ 
Union fot the concern and this was the reason for the management ‘to victumise 
him Whether this was so or not, does not arise for consideration ın this petition. 
The Labour Court considered that because the dismissed workman was a member 
of the staff and the members of the Vijayakumar Mills National Workcrs’ Union 
were other workmen but not members of the staff, thure could not be community of 
interest between the two kinds of employees and that, therefore, the Vijayakumar 
Mills National Workers’? Union was not entitled to cspouse the cause of the dis- 
missed werkman and raise the industrial dispute within the statutory definition 
It is the propriety of this view that 1s challenged on behalf of the petitioner In 
support the Labour Court relied on Workmen of Dimnakuch Tea Estate v Dunakuch 
Tea Estate). That was a case in which the workmen of a particular union took. 
up the cause of one K P Banerjee who was admittedly not a workman within the 
meaning of the Act In such circumstances, the Supreme Court held that, there 
was no community of interest between the doctor and the members of the union 
so that the latter could not espouse the cause of the doctor and raise an industrial 
dispute. The crucial test for determining whether no industrial dispute existed. 
was suggested by Chagla, C J , 1n these terms which the Supreme Court approved, 
* Therefore, when section 2 (k) speaks of the employment or non-employment or the terms of 
employment or the conditions of labour of any person, it can only mean the employment or non-em- 
ployment or the terms of employment or the conditions of labour of only those persons in the employ- 
ment or non-employment or the terms of employment or with the conditions of labour of whom the 
workmen themselves are directly and substantially interested If the workmen have no direct or sub- 


stantial interest ın the employment or non-employment of a person or 1n his terms of employment or his 
conditions of labour, then an industrial dispute cannot arise with regard to such person ” 


With reference to the expression any person " in section 2 (k) the Supreme Court 
said that it means: 

** A person in whose employment or non-employment or terms of employment or conditions of 
labour the workmen as a class have a direct or substantial interest—with whom they have, under the 
scheme of the Act, a community of interest ” 

The question 1s whether there was such a community of intcrest between the dis- 
missed workmen in this case and the other members of the Vijayakumar Mills 
National Workers’ Union 


Community of interest in this context does not, in my opinion, mean that the 
status and conditions of a workman whose cause is espoused by other workmen must 
be similar to those of the latter. There 1s no justification to interpret the expression 
* any person ” 1n section 2 (k) so as to huit it to workmen of the same class The 
requisite to satisfy 1s that 1t 1s not any person m the world that 1s contempfated by 
the statutory definition but he must be a person who ıs in the employment and is a 
worker, as defined by the Act, m the same concern. Suppogmg one among the- 
class of the employees 1s dismissed and his cause 1s exspoused. by hus fellow workmen 
of the same class. Can it be said that there 1s no community of interest in such a 
ĉase? T think not It would seem, therefore, that there 1s no less community of 
interest between,the workmen and the dismissed workman. The dismissed workman 
as well as the other workmen who espoused his cause are employed in the same con- 
cern. The dispute related to the non-employment of the dismissed. workman. In 
such circumstances, I think that the dispute in this case was clearly an mdustrial 
dispute as defined by section 2 (k) and the Union of which the dismissed workman 
was a member was certainly entitled to represent him. 


On that view, 1t follows that the Labour Court took a wrong view on the second. 
and additional issues framed by ıt. The award on those issues 1s quashed. The 
petition 1s allowed. The Labour Court will dispose of the Reference on other issues 
No costs. 

K.L B. NaS Petition allowed 
a 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
(Special Origmal Jurisdiction ) 
PRESENT —MR K. JUSTICE VEERASWAMI 
Katheeb E Hajee Abdul Samad Saheb & Co., Salt, Grams and 


Peas Merchant, Panruti and another Petitioners? 
v. 
“The Industrial Tribunal, Madras and another . Respondents. 


Industrial Disputes Act (XIV of 1947) —Workers—When workmen— T esis—Increment in. weages—Cur- 
cumstances to be considered by the Tribunal when awarding 


In the instant case the fact that the Managements dismissed some of the workers and at the inter- 
vention of the Labour Officer they were taken back and the managements even agreed to pay wages of 
the workers for the period of the strike and the fact that the Managements maintained attendance 
register for the workmen and paid on occasions leave wages and also inam bonus unmistakably estab- 
lished the relationship of master and servant — Dismissal of workmen could take place only if there 
was the relationship of master and servant The Tribunal was right in concluding that the workers 
‘were workmen within the dennition of the term under the Industrial Disputes Act (XIV of 1947) 


On the question of increment in the wages the Tribunal’s award cannot be upheld as 1t failed to 
consider what the minimum wages of the workmen were, determine the capacity of the managements 
to pay increased wages and correlate the increment to the minimum wages 1n relation to capacity of the 


1ndustry 


Petitions under Arücle 226 of the Constitution. of India, praymg that in the 
circumstances stated therein, and in the affidavit filed therewith the High Court 
will be pleased to issue a writ of certeorart callmg for the records relating to the award 
‘of the Industrial Tribunal, Madras, dated 31st January, 1962, and made 1n I D. 
No 62 of 1961 and quash the same 1 


K. K. Venugopal, for Petitioners 

S. Mohan, for the Additional Government Pleader, for tst Respondent 
B. Lakshminarayana Redd, for 2nd Respondent 

The Court made the followmg 


OnpER.—lhese petitions are to quash the award of the Industrial Tribunal, 
Madras, directing the petitioners to pay additional wages at particular rates On 
behalf of the managements the question whether those who worked in their factories 
‘were workmen withm the meaning of the Industrial Disputes Act, 1947, was answered 
by the Tribunal against the managements. In this Court the petitioners challenge 
‘the propriety of both the findings. 


Thest managements are engaged m the production of varudakadala: m Panruti 
and Cuddalore. According to the managements, the maistry in the factory will 
‘hand over the bags of,gram to the workmen who turn up for work, one among them 
will receive the bags on behalf of all workmen present, the workers allot the work 
among themselves and carry out various processes such as frying, breakmg and 
winnowing, and when the finished products are measured and handed over to the 
managements, payment ıs made to one of the workers accordmg to the agreed rates 
which 1s divided by the workmen among themselves They also added before the 
Tribunal that the managements do not supervise or control the work done by the 
workmen, either in the manner of execution or the time taken in completing the 
Job, nor do they have control over the time of the workers as to when they came or 
when they return The managements would further have it that the workers have 
their own other avocations such as running tea shops, agriculture, masonry and so 
on, that they do not also take the permission of the managements before absenting 
themselves from work, and that the managements have no right to compel the work- 
ers to work during any particular day or any partcular hours — Nor 1s there any 
obligation on the part of the managements to give work to the workers who turn up 
at the factories. Those facts were denied on behalf of the workmen. They state 
uz D INDEM ANN 

*W P Nos 482 and 483 of 1962. 3rd December, 1962 
` (12th Agrahayana, 1884, Saka). 
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that they are not independent contractors but work under the control and super- 
vision of the managements, a maistry having been appointed, for that purpose by 
the managements. They assert that they report themselves for duty at the appointed 
time and leave the factories only with the permission of the managements, and that 
if they default in that respect, they are liable for disciplinary action. 


On behalf of the managements two witnesses were examined, one of whom 
only spoke to the nature of the, work as mentioned above on behalf of the manage- 
ments The workmen examined one witness to speak to their case. But the Tri- 
bunal considered that 1t could place reliance on none of the witnesses and proceeded 
to examine the question on what it termed to be admutted facts and probabilities of 
the case In substance the Tribunal’s findings were that the workmen turned up 
conjomtly as a team and worked ın the presence of the factory maistry, that the 
work allotted for the day was attended to by all the workers as a team between 
5 A M. and 9 p.m, the working hours being 15 hours a day, they could come at a, 
convenient hour which they might choose according to the quantum and urgency of 
work, that wages were paid on the number of bags attended to and so the manage- 
ments might not have to take notice when the workers came and when they went 
so long as the work fixed for the day was finished, that the work for the day was 
fixed and determined by the managements, that such control as the nature of the 
work called for was exercised by the maistry 1n whose presence the work was carried 
out, that the payment of wages was made in one lump, that there was attendance 
register, that on one occasion there was dismissal of certam workmen but on the 
intervention of the Labour Officer they were taken back by the managements on 
payment of back wages, and that there were cases where leave wages and bonus 
were paid to the workmen. On these findings, it reached the conclusion that the 
relationship of master and servant between the managements on one hand and the 
-workmen on the other was established, and, therefore, they were workmen within 
the meanmg of the Industrial Disputes Act On the other question as to the 
quantum of additional wages to be paid, the Tribunal was of the view that, since the 
workmen on an average were each receiving only Rs. 65 for 26 days ın a month, the 
rate was fixed 10 years before and there was subsequently an enormous increase in 
the cost of hving mdex, there would be justification for additional or increased: 
"wages of 4 annas per bag in respect of frymg and,2 annas per bag in respect of 
"winnowmnmg. 


So far as the first question is concerned, in order to establish that the workmen 
were employed under the managements the followmg conditions, as reiterated by 
the Supreme Court m Sankar Balayı v. State of Maharashtra’, should be satisfied , (1) 
employer, (2) employee and (3) contract of employment. It was also pomted 
out in that case that the employer was one who employed, that 1s who engaged the 
services of other persons and the employee was one who worked for another for 
‘hire, and that the employment was the contract of service between the employer and 
*he employee whereunder the employee agreed to serve the employer subject to 
his control and supervision. In Dharangadhra Chemical Works, Lid , v. State of Saura- 
shtra®, the Supreme Court referring to Short v. J. S W. Hendersons, Ltd.?, pointed 
out the four indicia of a contract of service * (a) the Master's power of selection or 
his servant, (b) the payment of wages or other remuneration, (c) the master's right to 
control the method of doing the work, and (d) the master's right of suspension or 
dismissal But it was also noted in that case that, while these four indicia of the 
relationship of master and servant are useful tests, 1t should not be lost sight of 
that the growth of Trade Unionism and of the Industrial Law have qualified those 
conditions. It ıs obvious, therefore, that ın finding out whether on the given facts 
there 1s relationship of master and servant, the tests will have to be applied duly 
‘bearmg in mind the qualifications 





1l. (1962)2SCJ 426 (1962) M LJ (Cd) AIR 1957S C 264 (1957) ILL J 477. 
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^ « Looking at the facts of this case there are no doubt certam circumstances which: 

point to the conclusion that the relationship of master and servant was laclang. 

But equally there are other circumstances which mdisputably lead to the conclusion. 
that there was the relationship of master afd servant between the workmen on the 

one hand and the management on the other. The Tribunal has nghtly referred. 

to the fact that even according to the evidence on behalf of the managements when. 

some of the workers were dismissed, and at the mtervention of the Labour Officer, 

they were taken back and the managements even agreed to pay wages of the workers 

for the period of the strike What ıs more ıt does appear that the managements 

maintained attendance register for the workmen. It is not also in dispute that the 

managements paid on occasions leave wages and also mam bonus Dismissal of 
workmen could obviously take place only if there was the relationship of master 

and servant It 1s unthinkable that when a person ıs not employed, the employer 
could nevertheless dismiss hım, so to speak. The fact that the workmen who were 
dismissed were taken back and the managements paid wages for the period of their 

absence unmistakably established the relationship of master and servant, and this 

conclusion 1s reinforced by the existence of the attendance register and payment of 
leave wages and mam bonus Judged m the light of these circumstances, I think no 

importance can be attached to the factors, namely, that no separate allotment of 
work was given to each worker, that no individual calculation of work or wages was 

made but wages were paid in a lump sum, that some of the workmen could be absent 

because the workmen came and did the work as a team and that there was no super- 
vision as such because as explained by the Tribunal the nature of the work did not 
call for a close scrutiny and the workmen themselves were trained in the job I 

think the Tribunal on the whole came to the right conclusion that the workers were 
workmen within the definition of the term under the Industrial Disputes Act. 


On the other question of increment in the wages, I think the Tribunal’s award 
cannot be upheld. The Tribunal nowhere m its order considered what the mmi- 
mum wages of the workmen were Nor did ıt determine what precisely was the 
capacity of the managements to pay increased wages , nor did the Tribunal make 
any attempt to correlate the increment to the mmimum wages in relation to capacity 
of the mdustry. The Tribunal merely went upon the fact that the wages were 
fixed 10 years before and that there was subsequently increase in the cost of living 
index. ‘These circumstances themselves were not sufficient to justify an increment 
in the existing structure of wages As the Tribunal will have to decide this question 
afresh, I propose to say no more on the matter. 


The award in so far as the Tribunal fixed additional or mcreased wages is 
hereby quashed. In other respects the award will stand The Tribunal will 
dispose of the reference afresh only on the question of additional wages The peti- 
tions are allowed to that extent. No costs 


K.L B. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT .—Mn Justice G R. JAGADISAN i 





Petitions allowed in part. 
e 


Ananchapcrumal Yogeeswarar . Appellant 
Ve 
Sivagurunatha Pillai and others .. Respondents. 


Transfer of Property Act (IV of 1882), section 60—Right of redemption—Usufructuary mortgage—Right 
of redemption restricted to fwe years—Morigagee to become absolute owner in default—Clog on right—Default by 
mortgagor—Yadast by mortgagor afu ming absolute rights of mortgagee and consent to change of patta—Right of 
redemption, tf lost—Principles 


The deed of usufructuary mortgage contained a clause that 1f the mortgage was not redeemed 
within five years from the date of the mortgage, the mortgagee would enjoy the property as a full and 
absolute owner The mortgagor committed default and allowed the mortgagee by means of a yadast 





* Second Appeal No. 1245 of 1960. 4th October, 1963 
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9 continue,in, possession as owner after consenting to the transfer of patta in his rame. +On,the ques- 
ton of the right of the mortgagor to redeem the mortgage, i eg uera Te 

Held, a right of redemption 1s inherent ın every: mortgage and any agreement between the parties, 
xpress or implied, cannot defeat that right The law does not permit the mortgagee fo stipulate with 
he mortgagor at the time of the mortgage and as part of the mortgage transaction, that. the mortgaged 


»roperty shall become the absolute property of the mortgagee upon certam contingencies |, 
1) 


d r 1 -> 
But the mortgagor 1s under no disability to part with his rights to anybody , when however, the 
1ypotheca 1s sold to mortgagee 1t must be truly an independent transaction, free from the environments 
Xf the previous relationship between the parties , a mere affirmance of a term amounting to a clog in 
he mortgage transaction 1n the form of separate transaction would not validate the clog and confer 
jetter and further rights on the parties than under the mortgage document. 


On the facts ıt was held that the two transactions were not truly independent and separate and' 
herefore the right on redemption cannot be extinguished 


Appeal against the Decree of the District Court of Kanyakumari at Nagércoil 
nAppcal Suit No 241 of 1959 preferred against the decree of the Court of the Princi- 
val District Munsif of Nagercoil in Original Suit No 939 of 1955. 


R Gopalakrishnan for P.N. Appuswam: and T R. Sundaram, for Appellant. 


K. S. Champakesa Ayyangar for R. Gopalaswamı Iyengar, for Respondents 1 to 4.. 
The Court made the following 


OnDER.—This is a Second Appeal from the picliminary decree passed by Icarned 
District Judge of Kanyakumari in a mortgage action. The suit was instituted by 
he respondents herein for redemption of the mortgage The Courts below granted 
a decree for redemption and this appeal has been preferred by the defendants. 


I do not propose to set out the facts and circumstances of the case at any great 
ength ; nor do I wish to refer to the contentions urged before me now, as in my 
pinion, a revised finding has to be called-for from the lower appellate Court in 


'egard to one of the crucial questions upon which the learned District Judge has 
ailed to record a satisfactory finding. 


The plaintiffs alleged that the suit properties were mortgaged, under an. otht 
leed datcd 13-12-1107 ME, for 20,500 fanams «xccuted by one Sooriya- 
iarayana Pillai, their prcducssor-in-interest Thc ofi: document was in favour 
>f on Bhagavathi Annachu On his death, the di findant ın the suit ( appellant) 
aas become entitled to the oth: right The claim of the plaintiffs to obtain redemp- 
ion of that oth; was resistcd by the dı fendant on’the ground that the document of 
tht rally operated as a sale Thero is a clause in the oth; document that if the 
nortgag: were not to be rcdict md for a poriod of five years, the mortgagces should 
vecom: the full owner of thc propirty. A clause of that description 1s a clog on 
che equity ofrcdumption and cannot ccrtainly be upheld But the further conten- 
son of the d: fendant was that title to the property had been acquired by long adverse: 
Joss. ssion for over the statutory p:riod In order to establish adverse Possession. 
she di fi ndant r hed upon certain documents, the genuiness of which was. however 
yucstion d by the plaintiffs. > ] 


Exhibit D-1 datcd 20-4-1113 1s described as an yadast executed by Soonyà 
aarayana Pillai in favour of Bhagavathi Annachu. Exhibit D-15 is the Pokkuvaravu. 
orm of T hazhakudy Pakuthy r.laung to S . Nos 2178, 2182 and 2184 of that Pakuthy 
Exhibit D-16 is alı gı d to be a notice issued to Sooriyanarayana Pillai from Thazha- 
kudy Pakuthy Cutchery containing an endorsement of personal service upon him 
Ih« cas of the d f ndant was that after the expiry of the period of redi mption 
ix d und: r the oth dic d thi mortgagor Sooriyanarayana Pillai himself aer ed to 
have the patta transf rri d in favour of the mortgagee Bhagavathi Annachu that 
there wir mutation proc: dings that the defendant came to be rccognis d as an 
absolute owncr of the prop: rtu s as a result of such proceedings, and, that posses- 
sion afu r the proceedings should be treated as that of a full owner and not that of 
a mortgagee. 
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I do not wish to deal with the grounds adverted to by the lcarncd District 
Judge in considering the question of the genuineness of thesc documents, but, I 
must however observe that the halting finding of the learned District Judge 1n regard 
to the genuineness of these documents 1s based purely on suspicion and not as the 
result of inference from the facts and probabilities of the case. In paragraph 13 
of his Judgment the learned District Judge observed as follows . 

** We find that a form 1s prepared and patta transfer recommended by the Proverthicar, the 
Accountant, and, also by the Tahsildar on 23-4-1113. This is just on the day after the expiry 
of the three days fixed ın Exhibit D-16 I wonder how this was possible I also wonder whether the 
Revenue Department could move so swiftly They have to wait tll 22-4-1113 — «Only on 
23-4-1113 could the froverthicar make the recommendation We find that on 23-4-1113, there 1s 
the recommendation of the proverthtcar and of the Accountant and the order of the Tahsildar ‘This 
appears to be rather very suspicious So I am not inclined to act on Exhibit D-16 ” 

In paragraph 14 he has observed as follows .— 


* D W.3, the defendant admits that he got this document into his custody soon after the death of 
Bhagavath: Ananchu The non-production of this document along with the written statement and the 
non-mention of the same in the written statement also creates a lot of suspicion So on mere similarity 
alone I am not inclined to uphold the genuineness of Exhibit E-1 either ” 


‘Though the learned District Judge has discussed the evidence he has not recorded a 
clear finding on the question of the genuineness of these documents, and, as pointed 
out already by mc, he appcarsto have been disinchncd to uphold the gcnuineness 
of the 1mpugned documents not because thc evidence warrants that conclusion but 
because there were circumstance to excite hus suspicion. I am unable to uphold 
this as a proper judicial finding. 

The learned District Judge of Kanyakumari ıs hereby dircctcd to submit a 
fresh finding on the cvidence already on record on the question whether Exhibit 
D-1, Exhibit D-15 and Exhibit D-16 are genuine documents containing the signature 
of Mathevan Pillai Suryanarayana Pillai the mortgagor Time for submitting the 
finding two months from to-day, parties arc at liberty to file obj ctions in this Court 
within ten days aftcr the reccipt of the finding. 

In pursuance of the said order, the District Court of Kanyakumari at 
Nagercoil submitted the following finding; [f * * *] 


* Under such circumstance I find that Exhibits D-1 and D-16 are genuine 
documents containing the signature of Mathevan Pilla: Suryanarayana Pillai the 
mortgagor. Findings submitted as above ” 


After receipt of the finding the Court delivered thc following 
Jupement —This Second Appeal 1s from the concurrent decrees of the Court 
below granting redemption of mortgage. The respondents—plaintiffs ın the mortgage 
action sued to redeem an usufructuary mortgage and obtained a decree in their 
favour. The appellant—defendant in the suit, contended that the right of r demp- 
tion was extinguished and that the hypotheca had become his property in full 
ownership by reason of adverse possession The defendant failcd and hence this 
appeal. " 
The facts, as admitted by thc parties and as found by thc Courts bclow, are as 
follows. The mortgaged properties comprised in the suit originally belonged to a 
certain Suryanarayana Pillai He executed a usufructuary mortgage (oth) on 
"19-12-1107 (MLE.) for a sum of 20,500 Fanams in favour of Ananju son of 
Bhagavathi Pillai Suryanarayana Pillai is now dead and 1t is now claimed that 
the plaintiffs are his successors 1n interest. The right of the plaintiffs to stand in 
the shoes of Suryanarayana Pillai ıs not now 1n dispute. The defendant claims to be 
in possession of the suit properties as a legatee under the last will and. testament 
executed by Ananju, the original mortgagee. "Therefore he represents the interests 
ofthemortgagce Ifthe mortgage 1s capable of being redeemed and if the defendant 
cannot put forward any right of absolute ownership 1n the properties, dcrogatory 
to the orginal mortgage, the plaintiff are obviously entitled to succeed. Now, 
the difficulty 1n the case is that the original mortgage, Exhibit D-r3, contains a 
clause that if the mortgage 1s not redeemed within a period of five years from the 
date of the transaction the mortgagee could enjoy the hypotheca as full and absolute 
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owner Itis now common ground that the mortgagor committed default and allow- 
ed the mortgagee to continue 1n possession as owner after consenting to thc trans- 
fer of patta 1n his name. It 1s this circumstance which has given a handle to the 
defendant, to resist the claim of the plaintiffs for redemption 


The relevant clause 1n the mortgage deed Exhibit D-13, which is alleged to be 
bar to the right of redumption of the mortgagor, reads as follows — 
“If from the date of this deed within five years I do not at the cost of both of the parties pay and 


redeem the lands, the said person ‘ mortgagee’ shall after said due date enjoy the said property as 
purchaser, and obtain change of name ın the revenue account and pay the kist.” 


It appears that in the former Travancore Stgtc, of which Kanyakumari District 
formed part prior to its merger 1n the Madras State, 1t was for a long time scttled 
law that a clause of this description in a mortgage document would cnable the 
mortgagee to be the owner of the mortgaged properties on the default of paym« nt of 
the mortgage amount within the stipulated time. But, by reason of a Full Bunch 
decision of the Travancore High Court ın the year 1948, it was, howevr, held 
that such a clause would operate as a clog on the equity of redemption and despite 
such a clause mortgagor could yet redeem the mortgage. Following the law as it 
obtained in that territory 1n 1937, Ananju, the mortgagee, appears to have filed 
an application to the Revenue Department for transfer of patta in his name on the 
strength of the said clause in the mortgage document. Exhibit D-4 dated 3rd 
December, 1937, is the notice issued to Suryanarayana Pillai from the Pravarthikar 
of the Pakuth Office of Thazhakudi. The notice reads as follow :— 


“ The application submitted by Ananju, son of Bhagavathilof Veeranarayanamangalam before the 
Taluk Office for effecting “‘ pokkuvaravu " (transfer of patta) as per the stipulations ın the oth: deed exe- 
cuted by you on 13th Adi, 1107 M E. (28th July, 1932) and given registered in the Office of the 
Sub-Registrar of Thevala, has been received and filed as No 230 of this year In case of there being 
anv objection with regard to the effecting of Pokkuvaravu 1n respect of the same, you shall personally 
produce the same together with the written records within three days of the receipt of this notice In 
default thereof, 1t 1s hereby informed that recommendation will be made for effecang pokkuvaravu by 
deeming that there 1s no objection whatever ” 


This was served upon Suryanarayana Pillai whose signature ıs found in Exhibit 
D-4 Exhibit D-5 1s a copy of the pokkuvaravu account, and, as against column 8, 
which has the heading “ Nature of transfur orsuccussion right ” the following entry 
is found . 


* Sale obtained by way of expiry of the period as per the terms of the oth: deed executed by the 
Thandaper holder ”’ 


It is thercfore clear that there was a transfir in the pokkuvaravu account from the 
mortgagor to the mortgagee on the strength of the clause 1n the mortgage document 
providing that the mortgagee would become the absolute owncr on the failure of 
the mortgagor to redcem within the stipulated time of five years. 


I must howcver mention at this stage that there is an yadast, Exhibit D-1, exe- 
ecuted by Suryanarayana Pillai in favour of Ananju on 20th Karthigai, 1113, 
M E. (5th December, 1937) Considcrable reliance has been placed upon this 
document by Itarncd counsul for the appellant to substantiate his contention that 
there has been an arrangement betwen the mortgagor and mortgagee by which 
independent of the mortgage transaction thc mortgagor agrecd that the mortgagee 
should become the full owner of the property. The relevant portion of Exhibit 
D-1 may now be extracted ° 
** Whereas you have obtained the jenmon right ın respect of the mlams of an extent of .in 
accordance with the terms of th eoth: deed executed by me ın your favour on 13th Adi, 1107, M E (18th 
July, 1932) and you are in enjoyment of the said properties at present and whereas in the efforts taken 
by me to sell the said properties to some one else nobody offered to purchase the same for higher consi- 
deration than this, I have hereby fully consented that I have no manner of objection to your enjoyment 


of the said properties ın sole right for the aforesaid oth: amount as per the stipulatin in the above mentioned 
document, by effecting the pokkuvaravu and obtaining the patta transferred to your name ” 


The genuineness of this document was somewhat in doubt and I therefore 
called for a finding on this question. The learned District Judge has now returned. 
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a finding that Exhibit D-1 ıs a genuine document and that there ,is ample proof in 
support thereof It 1s a finding of fact and I have no hesitation in accepting ıt: 


The question therefore ıs whether Exhibit D-1 can be construed as a subse“ 
quent bargain between the parties by which the mortgagor agreed to convey the 
hypotheca to the mortgagee for the debt due and payable under the mortgage 
and whether, thcrefore the possession of the mortgagee of the suit properties on 
and from the date of Exhibit D-1 was really advcrse to the mortgagor and his repre- 
sentatives in interest. 


Redemption is of the very nature and essence of a mortgage. A fettér on the 
equity of redemption 1s void, as the pririciple, ıs “ once a mortgage always a mort- 
gage, and nothing but a mortgage " A right of redemption ıs inherent in every 
mortgage and any agreement between the parties, express or implied, cannot defeat 
that right The law does not of course permit the mortgagee to stipulate with the 
mortgagor at the tıme of the mortgage and as part of the mortgage transaction that 
the mortgage property shall become the absolute property of the mortgagce upon 
certain - contingencies. See Vaddipartht Narayanamurthy v. Appalanarasumhulu*, and 
Mehrban Khan v. Mekhana?. A contract at the tıme of the loan that the mortgagee 
would become the owner of the property,-on the-dcfault of the mortgagor to redeem, 
has always been held to be a clog. A creditor is the dominating party in à loan 
transaction and has the advantage of driving a hard bargain against his debtor. 
‘The debtor is willing to sign any document, agree to any terms and to satisfy the 
lender in all his requirements. The situation ıs aptly described by Northington, 
L.C., ın Vernon v. Bethell’, ın these words 


**'This Court as a Court of conscience 1s verv jealous of persons taking securities for a loan and 
converting such securities into purchases And, therefore, I take ıt to be an established rule that a 
mortgagee can never provide, at the time of making the loan, for any event or shall be discharged and 
the conveyance made absolute And there 1s great reason and justice in this rule, for necessitous men 


are not truly speaking, free men, but to answer a present exigency, will submit to any terms that the 
crafty may impose upon them ” 


But nothing can prevent the mortgagor and the mortgagee from entering into 
fresh contract subsequent to the mortgage, releasing or extinguishmg the right of 
redemption. A sale by the mortgagor of his right in favour in his creditor, without 
fraud'or oppression, for a price which is not nommal or shockmgly low, cannot be 
defeated or invalidated as a mere fetter on the right of redemption. 


Fischer in his book “On Mortgages” observes thus at page 586° 


** Although a mortgagee cannot at the time or as part of the mortgage transaction stipulate in 
advance for the extinguishment of the equity of redemption if the debt 1s not paid by a certam ume, 
yet the equity of redemption may be released under a subsequent separate bargain ." 


In Lisle v. Reevet, Vaughan Williams, L.J., stated the rule thus : 


“ I did not understand the defendant's counsel to dispute that ıt 15 competent for a mortgagee to 
“enter into an agreement to purchase from the mortgagor his equity of redemption The only objection, 
to such an agreement is, that ıt must not be part and parcel of the original loan or mortgage 
bargain ‘The mortgagee cannot, at the moment when he 1s lending his money and taking huis 
security, enter into an agreement the effect of which would be that the mortgagor should have no equi- 
ty ofredemption But there ıs nothing to prevent that being done by an agreement which in substance 
and ın fact 1s subsequent to and independent of the original bargain ” 


"his decision has been affirmed by the House of Lords 1n. Reeve v. Lisle?. — 


t 


The question has been dealt with by the Supreme’ Court 1n its recent decision 
in Padma Vithoba v. Mohd. Multam’. Venkatarama Aiyar J , sets out the rule thus , 


* Itis not disputed that when a person gets into possession of properties as mortgagee, 
he cannot by any unilateral act or declaration ofhis prescribe fora title by adverse possession against 


the mortgagor, because 1n law his possession 1s that of the mortgagor Rut what is contended is that i¢ 
! 





1 (1921) 4] MLJ 563 4 -LR (1902) 1 Ch 53 at 71 

2 (1930) 58ML J.714 ILR llLah 251: 5. LR (1902).A C. 461 HL. . 
‘LR 57 IA 168 (P C) | 4 6 (1963)2 SCJ 172+ (1963) 3 S C.R 

3. 2:Eden 110 at 113. pP 299. AIR 1963 S.C. 70 àt 73 


po: ANANCHAPERUMAL U2 SIVAGURUNATHA-PILLAI (Jagadisan, j.). 9t 


‘the mortgagor and mortgagee subsequently enter into a transaction under which the mortgagee 1s to 
hold the properties thereafter not as a mortgagee but as owner that would be sufficient to start adverse 
possession against the mortgagor if the transaction 1s for any reason inoperative under the law This 
contention, in our opinion, 1s well founded Though there was at one time a body of judicial opinion 
that when a person enters into possession as a mortgagee he cannot under any circumstances acquire 
a title by prescription against the owner, the law is now fairly well settled that he can do so where there 
is a change in the character of his possession under an agreement with the owner Vide Karnım 
Kanda Sam. v Chinnabha * Now the question ıs was there such an arrangement ? ” 


The decision in Sukhdeo v, Lekha®, relied upon by learned counsel for the appel- 
‘lant does not advance the position further In that case it was held that where both 
the mortgagor and the mortgagee agree by a transaction, to which they are parties, 
that the character of possession as mortgagee should change into that of possession 
as absolute owner in spite of the invalidity of the transaction to convey title at 
once, the possession so given can operate on the expiry of the statutory period to 
create title by adverse possession. This decision only recognises the principle 
that the parties to the mortgage transaction can always enter mto a subsequent 
arrangement de hors the original mortgage transaction by which their rights and 
liabilities can be altered. 


To sum up. any term in a mortgage calculated to extinguish the right of 
redemption would be unenforceable, bemg a clog , to permit the mortgagee to 
acquire rights in forfeiture of the mortgagor’s rights, would derogate from the 
true nature of the transaction , but the mortgagor ıs under no disability to part 
with his rights to whomsoever he likes, including his own creditor, the mortgagee ; 
when however, the hypotheca 1s sold to the mortgagee, 1t must be truly independent 
transaction, free from the environments of the previous relationship between the 
parties , a mere affirmance of a term amounting to clog 1n the mortgage transac- 
tion 1n the form of a separate transaction would not validate thr clog and confer 
better and further rights on the parties than under the mortgage instrument. 


What then is the true mterpretation of Exhibit D-1 ? Does it amount to an 
independent dealing between the parties by which property is conveyed in full owner- 
ship to the mortgagee ? It must be noted that Exhibit D-1 1s only an “ yadast 7 and 
an unregistered document It cannot operate as a valid conveyance It must also 
be noted that having regard to the language of Exhibit D-1 1t would not be possi- 
ble to hold that the transaction embodied therem was something apart from the 
original covenant m the mortgage document which operated as a clog Surya- 
narayana Pillai only states therein that he has no objection to the mortgagee giving 
effect to the clause in the mortgage document which provides for the mortgagee 
to become the owner on failure of redemption by the mortgagor. l am unable to 
construe it as a transaction wholly dissociated from the original mortgage transac- 
tion whereby ıt can be said that the mortgagor dealt with his rights and parted with 
them in the same manner as he would have done if the transaction had been in 
favour of third party. I am unable to hold that the defendant has acquired title 
e to the property by adverse possession The conclusion reached by the Courts 
below that the plamtiffs were entitled to redeem ıs m accordance with law. 


In the result the Second Appeal fails and 1s dismissed with costs. No leave. 
V.S Appeal dismissed. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
(Appellate Jurisdiction.) 


PRESENT :——M n. S. RAMACHANDRA Iver, Chief Justice AND MR. JUSTICE 
P. RAMAKRISHNAN. m 
B. Rajagopal Naidu 
v. 
The State Transport Appellate Tribunal, Madras and others .. Respondents. 
Motor Vehicles Act (IV of 1939), section 43-A (Inserted by Madras Act XX of 1948)— Government 
Orders under—Nature of —G O. No 1298 and GO. No 2265—JDurechons to the Transport Authority —If 


anfringes fundamental right under Article 19 of Constitution—G O No 1298 superseded by GO No 2265— 
Appellate Tribunal—Appeal disposed of with reference to GO No 1298—Neither an error apparent. on face of 
record, nor jurisdiction exceeded 

Constitution of India (1950), Article 226—Petstion under-—Scope—Sectton 47 (1) of Act IV of 1939— 
Grant of stage carriage permt—Constderation set out not exhaustwe— Effect. 

An order issued by the State Government under section 43-A of the Motor Vehicles Act would be 
a reasonable restriction within Article 19 (6) of the Constitution on the fundamental tight to carry on the 
business of motor transport. 

The Government Orders are mere executive instructions for the guidance of the Transport Authori- 
ties, not having the force of law and not being capable of creating rights in parties 

The impugned Order (G O No 1298) only states that the Transport Authority shall have regard 
to certain matters specified 1n 1t, in addition to those mentioned ın section 47 (1) of the Act. The ms- 
tructions are general m nature They can be said to be educative in nature giving to the Transport 
Authority technical or practical advice in order to secure precision and uniformity in the matter of 
selection of operators for the grant of the stage carriage permits All the prescribed qualifications have 
been made subject to the important clause in the Order giving liberty to the Authority to ignore the 
marking system, if ıt worked unfairly. The Order can ın no sense be regarded as a restriction 

The rule making authority is not compelled to frame Rules under the Act and the fact that ıt did 
not choose to frame Rules cannot take away the authority of the State Government conferred by the 
statute under the provisions of section 43-A of the Act 

Whether ın a particular case the administrative directions, which are advisory 1n character, should 
be followed or not, 1s a matter for judicial determination by the authority concerned The smpugned 
Order is not invalid on the ground that 1t amounts to an infringement of the fundamental nights of an 
individual to carry on the business 

Section 47 (1) of the Act 1s not exhaustive of the considerations that should weigh with the Trans- 
port Authority in deciding as to which of the applicants the stage carriage permit 1s to be granted and 
it would be competent for that authonty to take note of other relevant circumstances not set out in the 
section, the touchstone being the interest of the public 

GO No. 1298 and GO No 2265 contain directions to the Transport Authority in the matter of 
granting stage carriage permits, etc They do not mm terms apply to the State Transport Appellate 
Tribunal which would have wider power in the matter of the disposal of the appeals. When the 
Tribunal proceeded to decide the appeals on the basis of the facts and circumstances existing and ın the 
light of the Government instructions contamed m GO No 1298 which existed at the time of the dıs- 
posal of the applications by the Transport Authority, 1t could not be said to have committed any error 
apparent on the face of the record or exceeded its jurisdiction. 


Appeal under Clause 15 of the Letters Patent against the Order of the Hon’ble 
Mr. Justice Srmivasan dated 18th October, 41962, and made in, the exercise 
of the Special Original Jurisdiction of the High Court 1n. Writ Petition No. 692 
of 1959 presented under Article 226 of the Constitution of India to issue a writ 
of certiorari calling for the records connected with the order of the State Transport 
Appellate Tribunal, Madras, dated the 4th day of July, 1959, and made in Appeal 
No. 29788/A.2/58 and quash the order made therein. 

S. Mohan Kumaramangalam, for Appellant. 

Additional Government Pleader on behalf of the tst Respondent. 

M. K. Nambwar and R. Narayanan, for 2nd Respondent. 


G. V. Subramaniam, for 3rd Respondent. 


Appellant* 


*Writ Appeal No 214 of 1962. 29th October, 1963 
(7th day of Kartika, 1885, Saka). 
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The Judgment of the Court was delivered by 


Ramachandra Iyer, C.J —This is an appeal from the Judgment of Srinivasan, J. > 
rejectmg an application taken out by the appellant, B. Rajagopal Naidu, under 
Article 226 of the Constitution, to quash the order of the State Transport Appellate 
Tribunal, which superseded the grant made by the State Transport Authority and 
granted one stage carriage permit to each of respondents 2 and 3. The route in 
question 1s Madras to Krishnagiri, a distance of 158 miles. There were as many 
as 118 applicants for permits before the State Transport Authority. That Authority, 
though pot convinced of the utility of the marking system prescribed by G.O. Ms. 
No 1298, Home, dated 28th April, 1956, m the matter of selecting the proper 
person for a long distance route of this character, nevertheless, applied that system 
for adjudgmg the comparative merits of the applicants. It found that the appellant 
was the best qualified operator and it passed an order on 8th May, 1958, granting 
both the permits to him Eighteen of the disappointed applicants, among whom 
were respondents 2 and 3, filed appeals against that order. 


Pending the appeals, the State Government by G.O. Ms No 2265, Home, 
dated gth August, 1958, superseded GO No. 1298, dated 28th April, 1956, and. 
issued. revised instructions to the Regional and State Transport Authorities in the 
matter of selection of porper persons for grant of stage carriage permits 


The appeals before the Appellate Tribunal were disposed of on 4th July, 1959 
While so doing, the Tribunal adopted and applied the marking system prescribed 
by G O. No. 1298 for the due evaluation of the merits of the parties before it. The 
marks thus allotted enabled respondents 2 and 3 to obtain one permit each, with 
the consequence that the two permits given to the appellant by the State Trans- 
port Authority were set aside. The appellant feeling aggrieved, applied before 
Srinivasan, J, for the issue of a Writ of certorari to quash that order and being 
unsuccessful m that attempt, has come forward with this appeal. 


Mr. Mohan Kumaranangalam appearing for the appellant has raised two 
contentions . 

1 G.O. No 1298, on which the Transport Authority as well as the Tribunal 
relied for the conclusion they reached, is mvalid as amounting to an undue restric- 
tion on the appellant's Fundamental Right to carry on his business of plymg for 
hire a stage carriage. Even otherwise, the G O. bemg contrary to the provisions 
of section 47 of the Motor Vehicles Act, should be declared to be invalid 


2. Assuming that G.O to be valid, that havmg been superseded by G.O. 
Ms No 2265 dated gth August, 1958, the merits of the various applicants should 
have been adjudged in accordance with the latter GO and that the Appellate 
Tribunal erred m applying the former one 


Both GO No. 1298 and G O. No. 2265 have been passed by the State Govern- 
ment by virtue of the powers granted to 1t under section 43-A of the Motor Vehicles 
eAct That section has been introduced into the main Act by the Madras Amending 
Act XX of 1948, and ıt provides that the State Government may issue orders and 
directions of a general character m respect of any matter relating to road transport. 


Although there appears to have been some argument before the learned Judge 
as to the validity of section 43-A, learned counsel for the appellant conceded before 
us that he could not sustam that position, and that the authority conferred on the 
Government under section 43-A to issue executive mstructions must be regarded 
as valid Learned counsel has, however, contended that in spite of the wide lang- 
uage employed in that section, 15 will not be competent to the State Government 
to give admmistrative instructions mn the matter of selection. of operators for the 
erant of permits, as that would amount to an arbitrary interference with the funda- 
mental right of the individual. In other words, the contention 1s that as the right 
to ply a vehicle ıs a fundamental right, any restriction on such a right, in order to 
be valid, should come withm the ambit of Article 19 (6) of the Constitution. ‘That 
provision enables the State to make any law wumposing, in the interests of 
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general public, reasonable restrictions or the exercise of the right conferred by 
Article 19 (1). It 1s argued from this that restrictions on fundamental rights could 
only be imposed. by law and not otherwise like that under an administrative order. 
As GO. No. 1298 1s only administrative m character, not having any statutory 
force, the directions contamed therem must be regarded as impediments placed 
in the way of the exercise of the fundamental right of carrymg on business This 
argument indeed runs counter to the principle laid down ın two recent decisions of 
the Supreme Court In Raman & Raman Lid. v. State of Madras*, the Supreme 
Court held that an order 1ssued by the State Government under section 43-A would 
be a reasonable restriction coming withm Article 19 (6) of the Constitufion. It 
was observed. à . 

"The appellant had a fundamental right to carry on the business of motor transport subject to 
reasonable restrictions 1mposed by law under Article 19 (6) of the Constitution The Act imposed 
reasonable restrictions on the said right One such restriction was that the Government may issue 
such orders and directions of a general character as ıt may consider necessary 1n respect of any matter 
relating to road transport to the State Transport Authority When the appellant applied for a permit, 
he must be deemed to have had the knowledge of the fact that his application would be disposed of by 


the State Transport Authority ın accordance with orders and directions of a general character issued 
by the State Government ” $ 


This decision has, however, been sought to be distinguished on the ground that the 
subject-matter of dispute in that case concerned a different Government Order 
altogether We cannot'see any force in this contention, because the ‘Supreme 

ourt was dealing not with a particular Government Order issued by the State 
Government, but rather with such orders or directions as ıt might give under the 
provisions of section 43-A of the Act. GO No 1298 is one such order given to 
the authorities under that statutory provision. This position is made clearer still 
by the later decision of the Supreme Court in R Abdulla Rowthar v S T A. Tribunal 2 
Referring to GO No 1298, the identical one with which we are now concerned ; 
Gajendragadkar, J , observed . 


! — *'The executive orders properly so-called, do not confer any legal enforceable nights on any 


person and impose no legal obligations on the subordinate authorities fo. whose guidance they are 
issued , that 1s not to say that the directions are not valid and should not be followed by the said autho- 
rities , the said authorities are undoubtedly expected to follow the said directions and their breach 
may expose them to disciplinary or other appropriate action : The direction itself, though 
valid, and ın a sense binding on the subordinate authorities, ıs not a statutory rule and has not the 
force of law and so, rts misconstruction cannot be said to be an error of law ee oe 

It will be clear from the passage cited above, that the Supreme Court regarded a 
Government Order properly issued under section 43-A of the Act as a reasonable 
restriction within Article 19 (6) 


It has however been argued on behalf of the appellant that in so far as G O 
No 1298 dated 28th April, 1956, was mandatory in form, it should be regarded 
as an illegal umpediment cast in the way of the appellant exercising his right to 
carry on business Support for the contention is sought from the decision of this 
Court in C S.S. Motor Service, Tenkast v State of Madras,* where 1t was held that a, 
citizen had a right to ply a motor vehicle on a public road and any infringement 
of that right could be justified only if ıt fell within the scope of Agticle 199 (6) of 
the Constitution. The view taken by this Court in that case has since been ap- 
proved by the Supreme Court ın Saghir Ahmad v. State of UP 4. In the former 
the learned Judges ın the course of their judgment, gave expression to the desirability 
of the State Government, framing Rules for selection solely in the interests of the 
public, which could be binding on the Transport Authorities The directions 
contained in GO No 1298 were issued ın pursuance statedly of the observations 
made by this Court in that Judgment , but it will be noticed that no Rules as 
such under section 68 of the Motor Vehicles Act have yet been made , only ad- 
ministrative orders have been issued This circumstance 1s relied on by Mr Mohan 
eR DL MN NAUR 
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Kumaramangalam to support his contention that the aforesaid Government Order, 
which 1s merely administrative 1n character, cannot have the force of law, and there- 
fore any restrictions to the carrying on the business of motor transport which 1t 
might impose not being law must be regarded as invalid. The fallacy of the argu- 
ment lies in the fact that the directions contained ın the said Government Order 
do not amount to a restriction on the fundamental rights of the citizen The two 
«decisions of the Supreme Court, to which we have made reference earlier, point 
out clearly the true nature of the Government Orders issued under section 43-A 
of the Act. They are mere executive directions for the guidance of the Transport 
Authorsties, not having the force of law and not being capable of creating rights 
in parties. 'The Government Order only states that the Transport Authority 
shall have regard to certain matters specified in it, ın addition to those mentioned 
jin section 47 (1) ofthe Act. It mentions certain disqualifications which render the 
applicant for a stage carriage permit liable to be screened , for example, financial 
instability, adverse record in respect of efficiency and integrity as an operator, 
trafficking 1n permits, applying for permits on behalf of undisclosed persons with 
a view to evade the Rules, etc. It then sets out the desirability of forming viable 
units and prescribes the marking system, by which the qualifications possessed by 
‘the operators have to be assessed Possession of adequate repair and maintenance 
facilities, location of residence or place of business of the apphcant on the route, 
technical or business experience of transport, of the operator, are some of the qualifi- 
-cations laid down. ‘The instructions are general in nature. They can be said to 
be of an educative nature giving to the Transport Authority technical or practical 
advice The object of the Government was undoubtedly to secure precision and 
uniformity in the matter of selection of operators for grant of stage carriage permits. 


But all these prescribed qualifications have been made subject to the important 
clause in the Order giving liberty to the Transport Authority to ignore the marking 
system, if ıt worked unfairly. It ıs true that if an authority were to discard the 
marking system, ıt should give reasons for doing so But that cannot take away 
the essentially judicial character of the disposal of the comparative merits of the 
applicants It cannot, therefore, be held that a Government Order of this kind 
imposes any restrictions 1n the exercise of fundamental rights by any individual. 
It 1s only general direction for the purpose of assuring a fair selection amongst the 
competing applicants Once Section 43-A 1s held to be valid, the directions given 
by the State Government under it (which are also valid) when particularly they 
do not even have the force of law, can 1n no sense be regarded as a restriction. As 
we said directions contained in the Government Order now 1n question are merely 
intended to assist the Transport Authority in the due and Judicial disposal of the 
applications before it. 


Learned counsel for the appellant himself has conceded, that if the provisions 

of the Government Order were enacted by way of statutory Rules under the pro- 
e visions of section 68 of the Act, as indeed ıt had been done by the Andhra Pradesh 
Government, they would be perfectly valid In other words they are reasonable 
-restrictions * We fail to see how 1t could be otherwise sumply because they have 
taken the form of certain general administrative directions, not intended to govern 
-any particular case but only generally — It 1s not contended that adoption of it 1n 
a judicial order will amount to any contravention of any rights in a party. It s, 
however, contended that as this Courtin C S $ Motor Service, Tenkası v State of Madras! 
has observed that Rules should be foramed by the Government under Act for the 
guidance of the Transport Authorities executive orders passed under section 43-A 
-to achieve the same purpose must be regarded as invalid. We are unable to see how 
the absence of Rules framed by the Government, will take away the power of the 
‘Government to pass orders under the provisions of section 43-A It may be that 
the rule-making authority could enact Rules to achieve the same purpose But 
ithe rule-making authority is not compelled to frame Rules under the Act and the 
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fact that it did not choose to frame Rules cannot take away the authority of the 
State Government conferred by the Statute under the provisions of section 43-A 
of the Act. 


It was then faintly argued that G.O No 1298 amounted to an encroachment 
on the judicial power. We pointed out earlier that the Government order itself 
has made an express provision that 1t would be open to the Transport Authority 
not to apply the instructions contained therein Further its terms are in no way 
contrary to the nights guaranteed by the Constitution or under any statute. Whe- 
ther 1n a particular case the administrative directions, which are advisory 1n, charac- 
ter, should be followed or not, 1s a matter for judicial determination by the authority 
concerned ‘There is therefore no substance in the contention that GO No 1298 
1s invalid on the ground that it amounts to an infringement of the fundamental 
right of an individual to carry on business. 


It ıs next suggested that the impugned Government Order will be contrary to the 
provisions of section 47 of the Act. It has been held over and over again that sec- 
tion 47 (1) of the Act ıs not exhaustive of the considerations that should weigh with 
the Transport Authority in deciding as to to which of the applicants the stage carriage 
permit is to be granted and that 1t would be competent for that Authority to take 
note of other relevant circumstances not set out 1n the section the touchstone being 
the interest of the public. The Government Order under consideration provides a. 
scheme of selection in the interests of public and has given by way of instructions 
certain relevant circumstances as a matter to be taken note of by the authority, 
which would undoubtedly be of value in the proper selection of the operator to whom 
the permit is to be granted. 


The next argument was that G O. No 1298 having been superseded by G.O- 
No 2265 during the pendency of the appeals before the State Transport Appellate 
Tribunal, that authority should have followed only the later Government Order, 
and not the earlier one. Both the Government Orders contain directions to the 
Transport Authority in the matter of granting stage carriage permits etc They 
do not, 1n terms, apply to the State Transport Appellate Tribunal The Appellate 
Tribunal might, therefore, prima facie have a wider power 1n the matter of the disposal 
of the appeals. But the power, at the same time ıs a judicial power. The Appellate 
Tribunal will undoubtedly have authority to deal with the appeals—before it after 
taking into consideration, matters which the Transport Authority took into consi- 
deration If, therefore, the Transport Authority applied the provisions of G O. 
No 1298, the Appellate Tribunal which has inter alia to see whether that authority 
had acted 1n accordance with law or not, has necessarily to apply the same Govern- 
ment Order. Otherwise, ıt cannot say that the Transport Authority committed 
any error in the disposal of the applications before it. It is unnecessary for us 
now to consider whether the Appellate Tribunal, circumstanced as ıt was 1n the 
present case, could adjudge the merits of the rival applicants on the basis of the 
later Government Order which had come into force before the appeals were heard. ẹ 
What all we say is that when it proceeded to decide the appeals on the basis of 
the facts and circumstances existing and 1n the light of the Govesnment instruc- 
tions contained in G O. No 1298 which existed at the time of the disposal of the 
applications by the Transport Authority, it could not be said to have committed 
any error apparent on the face of the record, or exceeded its jurisdiction. 


We are therefore, in entire agreement with the view taken by Srinivasan, J., 
and dismiss the appeal with costs. | / 


» 


VS. — Appeal dismissed. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MR. Justice T. VENKATADRI. 


Patel Md. Siddique ..  Petitoner* 


v. 
H. H. The Prince of Arcot Endowment by its Agent Abdul 
Hameed Khan .. Respondent. 


Madras Buildings (Lease and Rent Control) Act (XVIII of 1960), section 10 (2) (m)—Acts of waste as 
are likely to impair materially the value or utility of butlding—Demolttion of a wall—Eoidence 


It cannot be laid down as a rule of law that a demolition of any wall 1n a building must neces- 
sarily be deemed to be an act of waste which 1s likely to impair materially the value and utility of the 
building. It 1s the duty of the Court to see whether there 1s sufficient evidence on record to show that 
the tenant has committed such acts of waste as to impair the value or utility of the building 


Govindaswamt Naidu v Pushnalammal, (1951) 2M LJ 591 referred. 


Petition under Section 25 of Madras Building Lease and Rent Control Act 
XVIII of 1960 praying the High Court to revise the order of the Court of the 
Small Causes (Chief Judge) Madras dated 22nd March, 1963, and made m H 
R. A. No 396 of 1:962 confirmmg the order of Eviction passed by the Rent 
Controller, Madras in H.R.C No. 4024 of 1961. 


Muhamed Sayeed and Muhamed Yahya, for: Petitioner. 
K. G. Manickavasagam, for Respondent. 
The Court made the following 


Orper :— This Civil Revision Petition arises out of proceedings before the 
Rent Controller, Madras. The petitioner is a tenant of a non-residential building. 
The respondent originally filed an application for eviction of the tenant on the 
ground that he committed acts of waste on the property and by engaging masons 
and other persons he had dug the flooring of the shop to the depth of about three 
feet and removed the earth ; he had also demolished the front wall to the height 
of about three feet from the ground level and lowered the doorway. Therefore 
the Jandlord prayed that an order of eviction might be passed against the tenant 

_ directing him to vacate and deliver vacant possession of the shop bearing No. 683, 
Triplicane High Road, Triplican e, Madras. This petition was resisted by the peti- 
tioner-tenant that he did not commit acts of waste which had impaired the 
value of the property and that, on the other hand, he had effected certain repairs 
which were long overdue and which had very much enhanced the appearance and 
value of the property. On these pleadings, the parties went to trial. Evidence was 
adduced by exammung the clerk of the respondent and the tenant examined himself. 
Both the Rent Controller and the Appellate Authority came to the conclusion that 
the tenant had committed acts of waste which had materially impaired the value 
or utility of the building. Therefore they ordered eviction. It 1s against this 
order of eviction that the tenant had preferred this Civil Revision Petition. I 
have gone through the evidence and the record as also the orders of the lower Courts. 
But I am not able to agree with the findmgs arrived at by the appellate authority. 
It is the duty of the Court to see whether there is sufficient evidence on record to 
show that the tenant has committed such acts of waste as to umpair the value or utility 
of the buildmg In Gowndaswam: Naidu v. Pushnalammal!, a Bench of this Court 
consisting of Rajamannar C J., and Somasundaram J., has held that every act of 
waste on the part ofa tenant will not entitle the landlord to obtain an order of eviction 
under section 7 (2) (11) of the Madras Buildings (Lease and Rent Control) Act, 
that ıt cannot be laid down as a rule of law that a demolition of any wall in a build- 
ing must necessarily be deemed to be an act of waste which 1s likely to impair mate- 
rially the value or utility of the building and that a finding on this pomt 1s a finding 
which must be based upon the particular facts as emerge from the evidence that 1s 

adduced. But m the present case sufficient evidence has not been placed before 
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the Courts for coming to the conclusion whether the tenant has caused such damage 

as to impair materially the value or utility of the building. So m the interests of” 
parties I remand the Appeal to the appellate authority giving opportunity both to 

the landlord and the tenant to adduce evidence, preferably an expert opinion, to- 
enable the appellate authority to come to the conclusion whether the tenant has 
really caused damage as to 1mpair materially the value or utility of the building. 

There wil be no order as to costs. 


V S. ——— Appeal remanded.. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. * 
PRESENT .—Mnr. Justice P. KuNHAMAD Kurrr. 


S. P. Rangasami Goundar and another, In re . Accused* 
Criminal Procedure Code (V of 1898), section 247—4Apphcability 


A Court can resort to section 247 of the Criminal Procedure Code and acquit an accused only if: 
the complainant does not appear on an adjourned date Where the case was adjourned to a specific 
date for issue of summons to the accused, the Court cannot act under section 247 on an earlier date- 
on the ground that the complainant was absent 


Case referred for the orders of the High Court under section 438 of the Criminal 
Procedure Code, by the District Magistrate (J) Salem in his letter, dated 3rd 
May, 1962, in R. O. C. No. 3126 of 1962 


The Public Prosecutor on behalf of the State 
The Court made the followmg | 


ORDER —This case arises out of a reference made by the district 
Magistrate (Judicial) Salem and notice of this reference was directed to be given to 
both the Public Prosecutor and the accused The accused does not appear I 
need only detail the facts of the case to show that the order passed by the learned 
Special First Class Magistrate, Shevapet, Salem, 1s untenable l 


The Executive Authority of the Salem Municipality laid a complaint against. 
the two accused, Rangasami Gounder and S Komarasami Chetty, for offences 
punishable under sections 218 and 313 of the Madras District Municipalities Act 
for not having complied with a direction of the Municipalities to demolish a ter- 
raced building which was in a dangerous condition. This case was filed before 
the Speical First Class Magistrate, Shevapet, Salem, as S T.R. No 290 of 1962 and 
the same was posted for appearance of the accused to oth February, 1962. On 
this date a representative of one of the accused appeared before the Court with an 
authorisation letter, not signed by the Accused The case was, therefore, adjourned 
to 13th February, 1963, on which date also the accused did not appear, ‘but one 
Subramania Pandaram produced an authorisation which the Special First Class 
Magistrate was not inclmed to accept. He, therefore, directed summons to be 
issued to the accused and adjourned the case to 23rd.F ebruary, 1962 Meanwhile 
on 16th February, 1962 the case appears to have been taken up by the Magistrate * 
and, finding the complainant absent he acquitted the two accused, under sectio a 
247, Criminal Procedure © de That section clearly states that action could be 
taken ın the manner done by the learned Special First Class Magistrate only on an 
adjourned date ifthe complainant did not appear This case with which we are 
concerned was not adjourned to 16th February, 1962 but to 23rd February, 1962. 
The order dirctieng acquittal of the accused unde section 247 Crinni Procedure 
Code 1s, therefore clearly irregular The same has to be and 1s hereby set aside. 

This case will be sent back to the District Mazistrate (Judicial) Salem, for 
being tried afresh by a competent Magistrate 


R.M. Order directing acquittal set aside. 
—————————ÀM ——— MÀ MÀ 

Cr R C No 1056 of 1962 

*Case Referred No. 5 of 1962 9th October, 1963. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS, 
PRESENT :—Mnr. Justice P KuNHAMED Kurri. 


KSA. Kuchelanarayanan Chettiar , . JPehhoner* 
Ua ` 
M/s. S.P. Sheik Abdul Kadar & Co. and others . Respondents. 
Provincral Insolvency Act (V of 1920), sectton 9—Petitron for adjudication of a partner made by partner — 


Mortgage debi—Clawn for a liquidated sum—Transaction impugned as an act of insolvency —Credttor recewmg 
montes due to him under that transaction—When would be precluded from mainiaing petition 


There 1s nothing in law to preclude a partner from presenting a petition 1n his insolvency against 
a co-partner 1n respect of a distinct debt for which an actiqn might have been brought notwithstanding 
the partnership — It 1s only in cases where 1t would depend upon taking partnership accounts to ascer- 
tain whether the sum was due or not or where a partner treats debts due to him by his co-partner as 
mixed with the partnership accounts, he cannot present a petition in respect of such debt 


Where for the advances made by one partner to another partner the parties used to take documents 
from the borrower as though he was a debtor 1n respect of those amounts, a debt evidenced by a morte 
gage would be liquidated sum under section 9 of the Provincial Insolvency Act 


Where the creditor protested against the sale effected by the msolvent, the fact that the creditor 
received payments that were due to him.under the mortgage from the vendee under the transaction 
which was impugned as an act of insolvency, would not preclude him from maintaming the petition 
for adjudication 

It 1s only where a creditor assents to or 1s a party to the transaction or privy to or where he 
acquiesces in the conveyance that he cannot rely on the conveyance as an act of bankruptcy. 

Petition under section 115 of Act V of 1908 and section 75 (1) proviso Central 
Act V of 1920 praying the High Court to revise, the order of the District Court of 
Ramanathapuram at Madurai, dated rgth July, 1960 and made in C M.A. No. 
13 of 1960 (I P. No 2/59 sub-Court Ramanathapuram at Madurai). 


R Gopalaswam: Ayyangar, for Petitioner. i 
N. K. Ramaswamy, for Respondents. 


The Court made the following 

Orper—The ist respondent ın I P No. 2 of 1959 who was adjudged 
insolvent by the learned Subordinate Judge and whose appeal against the order of 
adjudication has been dismissed by the District Judge, ıs the revision petitioner, 
He and the respondents were carrying on partnership business under the name of 
M/s S P. Shaik Abdul Kadar & Co as per an agreement Exhibit A-6 dated 19th 
November, 1950. Under this agreement, the respondents agreed to advance a 
sum of Rs 20,000 to carry on the business and the petitioner undertook to manage 
the business with a nominee of the respondents who would be in charge of cash 
and accounts There was another agreement in 1953 (Exhibit A-7) superseding 
the first agreement. In all the respondents advanced more than Rs 20,000 to- 
wards the partnership business, and the petitioner had executed a mortgage for 
Rs 15,000 over the premises m which the business was carried on ‘There was a 
settlement of accounts on 14th February, 1957, when 1t was found that after giving 
credit to the sum of Rs 15,000 the petitioner was still due m à sum of Rs. 1447-2-0 
But, at the scrutmy of accounts on ist April, 1958, ıt was found that the petitioner 
owed a sum of Rs 16,204-7-6 to the respondents This was acknowledged by 
the petitioner as a debt due by him by signing the pass book. While so, on 20th 
January, 1959, he sold all his properties for a sum of Rs 47,000 as per Exhibit A-5 
to one Chidambaram Chettiar and Andikond n Chettiar. It ıs the case of the 
respondents that the properties were 1eally worth Rs 80,000 and that the sale was 
effected by the petitioner to defeat and delay his creditors I P. No. 2 of 1959 was 
filed on these allegations. 


The petition was opposed by the petitioner contending znter alia that the sum 
ack: owledged by him in Exhibit A-2 could not be said to be a hquidated sum, as. 
it was due from one partner to other partneisand the partnership had gone on till 
the end of 1958 without ary fir al settlement of accounts ' He also disputed his 


—— 
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liability for interest amount included in Exhibit A-2 and furtherr claimed that the 
‘respondents had not credited the value of 2,500 logs of wood sold to them at Rs 15 
a log His plea, therefore, was that the correct amount due from him has to be 
ascertained after settling all the aforesaid accounts, that he sold the properties 
bona fide for a proper and adequate price, and that the respondents, having recerved 
from the vendees, the usufructury mortgage amount, were precluded from 
filing the insolvency petition. All the aforesaid contentions were gone into by the 
Courts below and both the Courts have overruled the said contentions. 


The point again stressed before me 1s that there ıs no liquidated sum, and the 
petitioner and the respondents being partners, ıt was not open to the respondents 
to have applied for the petitioner’s adjudication as an insolvent. 


Section 9 of the Provincial Insolvency Act, under which the application had 
been made, declares that to sustain petition for adjudication, the debt should be 
liquidated sum payable either immediately or at some certain future time. No 
doubt, the parties were carrying on partnership business, but for the advances 
made by the respondents they used to take documents from the petitioner as though 
he was a debtor in respect ofthe amounts Pursuant to this practice the petitioner, 
executed a mortgage and signed Exhibit B-2. In the circumstances of this case 
therefore, the sum found due under the document by which the petitioner had 
held himself hable cannot be said to be an unliquidated sum The case. in Ratna- 
samt Naidu v Subba Reddiar!, relied on for the petitioner was one where entries in 
the accounts were open to serious dispute and the account was subject to counter- 
claims and an enquiry was necessary to ascertain which items and which counter- 
claims were true Horwill, J. held that an account of this nature cannot be said 
to be simple, and that ıt ıs only when the account ıs of simple nature, that it can 
form the basis of insolvency proceedings He also held that a claim on an account 
is not a claim for a liquidated sum 

The present is not a case where the claim 1s made on accounts, the above case 
cannot therefore help the petitioner, nor ıs the ruling 1n Mahadeo Prasad v. Shee Dass*, 
of much help to the petitioner. In that case two persons were carrying on joint busi- 
ness, one of them contributing capital and the other; labour. The partner who 
contributed capital apphed under section 9 (1) of the Provincial Insolvency Act 
to adjudge the working partner as an insolvent alleging that certain sum would be 
‘due to him on account of profits 1f the accounts prepared by the working partner 
were examined, and that he had not paid the sum. It was held that the relation- 
ship between the two partners in the business could not be said to be that of a creditor 
and a debtor In the circumstances already pointed out by me that ıs not the basis 
on which the present petition was filed and, the Courts below have found that the 
amount claimed by the respondents cannot be said to be an unliquidated sum. 
The question really has reference to the manner in which transactions were carried 
on by the creditor-partners and the petitioner. The advances made by them were 
treated, not as capital invested 1n the partnership business but as advance made 


as creditors It 1s therefore not open to the petitioner to contend that such advances? 


are unliquidated sums in respect of which no action could be taken by them under 
the Insolvency Act. 


The next point urged is that the respondents having received sum a of Rs. 15,000 
from out of the consideration of the sale deed, 1t 1s not open to them to allege the 
said sale deed as an act of insolvency. None of the respondents was a party to the 
said transactions Indeed, they had intimated against any sale deed being executed 
in favour of others But they received Rs 15,000 from the vendee under Exhibit 
A-5 and the question 1s whether, for this reason, they would be precluded from main- 
taining the petition when the transactions under which they received the amount 
is put forward as an act of insolvency For the pettitioner reliance was placed rn 
this connection on Rukmam Ammal v. Rajagopala Ayar?” That case can hardly be 
relied on for the petitioner for the reason that the creditor there was a consenting 
Ru a e NIMM DUM 


1. (1943) 2 M.L J 361 3 LLR 48 Mad 294 : 47 M.L J. 495 
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party to the deed of arrangement by the debtor and therefore, 3t was held that he 
was estopped from filing a petition for adjudicating the debtor as an insolvent. 
That ıs not the case here The respondents here had ın fact protested against 
the sale 1n favour of third parties , but when money which was due to them under 
the mortgage was offered, they did not decline to receive it. This circumstance 
cannot be put on a par with a case where the creditor was a consenting party to the 
transaction It1s only where a creditor assents to oris a party or privy to or 
where he acquiescesin the conveyance or assigns, that he cannot rely on the 
conveyance or assignment as an act of bankruptcy. As I have pointed out, this 
is not such a case 


There 1s nothing 1n Jaw to preclude a partner from presenting a petition against 
a co-partner ın respect ofa distinct debt for which an action might have been brought 
notwithstanding the partnership Itis only in cases where ıt would depend upon 
taking partnership accounts whether sum was due or not or where a partner treats, 
debt due to him by his co-partner as mixed with the partnership accounts, he cannot 
present a petition 1n respect of such debt In this case the partnership itself had 
come to an end by efflux of trmein December, 1958, but the terms of the partnership 
were peculiar Under the first agreement (Exhibit A-6) the respondents joined 
the business carried on by the petitioner only as partners in respect of the profits 
and agreed to help the business by advancing monies which apparently had to be 
treated as advances made by them in terms set out in the agreement ‘That 
the advances made by the respondents have to be treated as loans, is further 
reiterated in the succeeding agreement (Exhibit A-7). 

I am satisfied that, 1n the circumstances of this case , the concurrent view taken 
‘by the Courts below that the debt payable by the petitioner was a liquidated sum 
and that by executing the sale deed as per Exhibit A-5 transferring his entire pro- 
perties for a consideration which had been found inadequate when he had debts to 
be paid to the respondents 1s unassailable. This petition therefore, fails and the 
same is dismissed with costs. 

V.S. ———— Petition. dismissed. 

IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT —MR. Justice P. KuNHAMED Kurri. 


Appavu Velar and others Petitioners * 
v. 
Murugam Respondent. 


Criminal. Procedure Code (V of 1898), sections 207, 208, 209 and 437— Preliminary enquiry—Scope of — 
Difference in procedure between cases of private complaint and police complaint 


There is some distinction between the procedure to be adopted at the preliminary enquiry under 
sections 208 and 209 of the Crimmal Procedure Code on a private complaint and 1n proceedings insti- 
tuted on police reports under section 207-A The scope of considering the evidence under section 207-A 
of the Code 1s more restricted than 1n the case of an enquiry under sections 208 and 209 of the Code for 
e the obvious reason, that in the former case, unlike ın the latter, the evidence would have already been 
sifted ın the course of the investigation by the officers concerned. The expression “‘ disclose no grounds 
for committing ” ın section 207-A (6) 1s different from the words “ there are not sufficient grounds for 
committing ” occurring 1n section 209 While ın one case even though grounds may exist for commit- 
ting what has to be decided 1s whether there are sufficient grounds while ın the other an order of dis- 
charge could be made only if there are no grounds for committing In such cases if the evidence dıs- 
closes os for committing, then the Magistrate has no option but to pass an order committing the 
accuse 


Petition under sections 435 and 439 of the Code of Criminal Procedure, 1898 
praying the High Court to revise the Order of the District Magistrate of Kumba- 
konam, dated 24th October, 1961 and made in Cr R.P No 27 of 1961. (P.R C. 
No. 9 of 1961, on the file of the Court of Second Class Magistrate, Mannargudi) 

G. Gopalaswam: and K.A. Panchapagesan, for Petitioners 

B Snramulu for the Public Prosecutor on behalf of the State 





*CrRCNo 1346 of 1961 19th July, 1963. 
Cr.R P. No 1296 of 1961. 
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The Court made the following 

OrpDER.—The Petitioners herein were the accused in Preliminary Enquiry 
Case No g of 1961, the charge against them being one under section 395, Indian 
Penal Code. The Second Class Magistrate, Mannargudi, who held the enquiry 
examined six witnesses on the side of the prosecution and two, on the side of the 
petitioners. On a consideration of their evidence against certain background, 
facts of long-standing dispute and animosity between the parties, he found that no 
prima facie case had been made out against the petitioners and that there were no 
sufficient grounds for committing them to the Sessions He therefore, discharged 
the petitioners under section 209, Criminal Procedure Code In Revisson the 
learned District Magistrate set aside, this order and directed the records to be for- 
warded to the Sub-Magistrate, Thanjavur, for enquiry and disposal according to law. 


The point urged by Sri Gopalaswami for the petitioners ıs that the learned 
District Magistrate musconceived his powers under section 437, Criminal Procedure 
Code, and that on the findings come to in the preliminary enquiry the order direct- 
ing further enquiry was improper and untenable. 

The preluminary enquiry ın this case was held on complaint made by P W. 1. 
The procedure to be followed 1n such a complaint 1s laid down 1n sections 208 and 
209, Criminal Procedure Code. Under these sections in any proceedings instituted 
otherwise than on a police report, the Magistrate shall proceed to hear the com- 
plaint, take all such evidence as may be produced in support of the prosecution or on 
behalf of the accused, or as may be called for by the Magistrate, and when such 
evidence has been taken and the Magistrate has (1f necessary) examined the accused 
for the purpose of enabling him to explain any circumstances appearing in the 
evidence against him, he shall, 1f he finds that there are not sufficient grounds for 
committing the accused person for trial, record his reason and discharge him unless 
it appears to him that such person should be tried before himself or some other 
Magistrate in which case he shall proceed accordingly. Section 209 (2) further 
lays down that nothing 1n the aforesaid section shall be deemed to prevent a Magis- 
trate from dicharging the accused at any previous stage of the case 1f for reasons to 
be recorded, he considers the charge to be groundless. 

There 1s some distinction between the procedure to be adopted at the preliminary 
enquiry on a private complaint and in proceedings instituted on police reports. 
The procedure ın the latter proceedings 1s laid down in section 207-A, Criminal Pro- 
cedure Code. In such cases, the Magistrate shall proceed to take evidence of 
witnesses produced by the prosecution and such other witnesses as deemed by 
him to be necessary in the interests of justice and after giving the accused an 
opportunity of being heard, either discharge the accused if in his opinion the 
evidence and the documents considered by him do not disclose grounds for com- 
mitting the accused person for trial or commut him for trial when the evidence 
taken by hım and the documents considered by him, warranted such committal for 
trial. In the latter case, he shall frame a charge under his hand, declaring with 
what offence the accused 1s charged. 

Therefore, the scope of considering the evidence under section,207-A is more 
restricted then 1n the case of an enquiry under sections 208 and 209, Criminal 
Procedure Code, for the obvious reason that 1n the former case unlike 1n the latter, 
the evidence would have already been probed and sifted in the course of investi~ 
gation by the officers concerned. 


The distinction between the relevant words used in section 207-A (6), namely, 
* disclose no grounds for committing " and the words in section 209 namely “ there 
are not sufficient grounds for committing " have been pointed out in State of Bihar v. 
Bipat Gope!. The expression “ sufficient grounds ” conveys a different and wider 
meaning than the expression “ no grounds ". In the former case, there will be 
grounds for commatting the accused, but 1t has to be seen whether they are sufficient 
or not; in the order of discharge under section 207-A (6), however, it is only 


{ 
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when there 1s no ground at all that the Magistrate 1s entitled to pass the order of 
discharge — If there 1s evidence which discloses grounds for commitment, the juris- 
diction of the Magistrate ceases, and he has no option but to pass an order committing 
the accused to stand his trial before the Court of Session. 


In Fenkataswami v. The King!, Panchapakesa Ayyar, J , had to consider the 
scope of the powers of the Committing Magistrate under section 209, Cruminal 
Procedure Code, the learned Judge, summed up the law thus . 

“The Magistrate conducting the enquiry 1s not a machine or a mere post-office to see whether there 
1s any evidence against the accused or any of them He ıs not bound to commit all those agaist 
whom arfy prosecution witness speaks regarding the offence, whether he 1s believed or not , he has to 
satisfy himself that there are sufficient grounds for committing the accused for trial by a Court of Ses- 
sion, and it is his right and duty to weigh the evidence from that point of view 


He can for that purpose look not only into the depositions of the prosecution witnesses but also the 
depositions of the defence witnesses examined on behalf of the accused 


Section 209, Criminal Procedure Code, does not bar a Magistrate from using his own knowledge 
and experience of men and affars in. judging and in weighing the evidence before hım But 
if he comes to the conclusion that the evidence 1s such as a Judge or Jury could reasonably be asked to 
make it the basis of conviction, ıt 15 his duty to commit But if he comes to the conclusion that the 
evidence before him 1s such that no Judge or Jury can possibly believe it, he has got the power, and 
indeed it 1s his duty to discharge the accused But 1f, upon any reasonable view of the evidence, a 
conviction 1s possible the case must be committed, and a Magistrate 1s not empowered to give the 
benefit of the doubt to an accused person ın committal proceedings ” 


In case where the Sub-Magistrate discharged the accused on the evidence 
before him and it was not possible to say that the Magistrate acted improperly in 
assessing the evidence though the Sessions Judge might have come to a different 
opinion on the evidence, Pandrang Row, J., held that 

“ the Sessions Judge acted improperly in ordering the Sub-Magistrate to commit the accused for 
trial ın a Court of Sessions on the ground that his opinion was different on the evidence and specially 
so when he has not specifically found that there 1s a prima facie case on the evidence of the commission 
of an offence exclusively triable by a Court of Sessions” vide Palaniappa Thevan v. Kdruppa Goundan?. 

In this case, the learned Judge deprecated cases ın which as a result of a civil 
dispute one party or the other makes a criminal case by trumping up charges of 
theft or dacouty etc. 

In directing further enquiry, the learned District Magistrate has not kept in 
view the distinction between section 207-A and sections 208 and 209, Criminal 
Procedure Code If he had done so, 1t would have been found that the conside- 
ration of the evidence by the Magistrate 1n the light of the procedure to be follow- 
ed having regard to the provisions of section 209, Criminal Procedure Code, was 
not unjustified. I am satisfied that the order directing further enquiry in the 
circumstances of this case is unsustainable. 

This petition is, therefore, allowed and the order passed by the District Magis- 
trate directing further enquiry is set aside. 


R.M. —————- Petition allowed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS 


PRESENT -—Mr. Justice M. ANANTANARAYANAN AND Mm. Justice P. RAMA- 
KRISHNAN 


Raju Pillai e Appellant* 
v. 
Palanisami Pillai and others .. Respondents. 


Hindu Law— Joint family business—Court appomting a member of the family, Recewer of business—Subse- 
quent purchase by such member in auction between partwes—Accountability as to profits—Extent and penod of— 
— Trusts Act (II of 1882), sections 90, 94—4Afplicability —Ciil Procedure Code (V of 1908)—ZJnterlocutory 
orders-— Appointment of Recewer—Eventual dismissal of sut —Effect of. 


A member of the Hindu Joint family which was carrying on commussion mundy business, on 9th 
uly, 1954, purported to alter the vilasam of the business and clarmed to conduct the same as his own. 


1, (1950) I M.L J 36: IL R. (1950) Mad, 1113 2. (1938) M.W N. 243. 
* L.P. Appeal No. 32 of 1962. Ist August, 1963. 
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private business He utilised the leasehold premises for the business, collected outstanding moneys due 
to the joint family and utilised them for the capital of his business He also utilized the goodwill of the 
business In a prior suit for partition, on 15th April, 1954, he had been appointed by the Court in the 
position of a Receiver for the mundy business, on behalf of the members of the family On 5th Novem- 
ber, 1955, under the orders of the Court ın an auction held he became the purchaser of the business. 
The partition suit was eventually dismissed On the extent of the liability of the member to account 
for the profits of the business, 


Held, the member 1s accountable to the other members of the family 1n respect of the profits of the 
business till the date when he purchased the business in his own name on the basis of the principle 
embodied 1n section 90 of the Trusts Act 


The member had the benefit of an order of Court virtually constituting him Receiver of Court, 
continued the business in derogation of the rights of the other members pendente lite By availing hım- 
self of the fiduciary position, he gained an advantage 1n derogation of the rights of the other members 


Though 1t 1s true that the dismussal of the suit for default automatically terminated the applica- 
bility and force of the interlocutory orders then pending, this does not mean that the nghts and obliga- 
tions created by such situation of advantage obtained as a result of such orders become null and void, 
and are not enforceable between the parties 


Appeal under clause 15 of the Letters Patent against the judgment and decree 
-of the Hon’ble Mr Justice Kailasam dated 11th October, 1961, in A.S No 93 
of 1958 preferred against the decree of the Court of the Subordinate Judge of Tiru- 
chrapalh in O. S No 123 of 1956. 


K. S Deskan, K. Raman and V. Ratnam, for Appellant. 


T. P. Gopalakrishnan, A. V Narayanaswann Ayyar and K. Kumaraswami Pillai 
for Respondents. 


The Judgment of the Court was delivered by 


Anantanarayanan, J —This appeal has been instituted by the plaintiff ın 
ʻO. S.No 123 of 1956 on the file of the learned Subordinate Judge, Tiruchirappalh, 
from the judgment of Kailasam, J , 1n Appeal No 93 of 1958 and the memorandum 
of cross-objections before the learned Judge. ‘The background 1s a suit for partition 
filed by the plaintiff, appellant, in regard to an alleged joint family business, and 
the main relationship of the members are as follows Plaintiff, the first defendant 
and the second defendant are brothers, and the sons of a certain person named 
Perisam: Pillai They formed members of a joint Hindu family whose main 
business was trade commenced by the grandfather of the plaintiff We might 
here add that the third defendant is the widow of Periasami Pillai who died in 
August, 1953 Plaintiff was till recently a Station Master in Railway service, and 
the first defendant ıs now a Revenue Divisional Officer 1n State service. The 
second defendant 1s 1n the village, supervising the affairs of the family. 


Both in the trial Court and before the learned Judge Kalasam, J., the course of 
the controversy centred round commussion mundy business which was established and 
conducted from Door Nos. 61 and 62 1n Mylamchandai belonging to the Begum 
Mosque and leased to the family As we shall indicate later, there are subsidiary 
grounds of appeal by the plaintiff, appellant, but they are within a very restricted® 
compass. Since this 1s the main issue between the parties, certain of the facts on this 
aspect have to be set forth for a proper appreciation of the issue, and the manner 1n 
which it was dealt with by the learned Judge (Kailasam, J ) 


We might take it as the common case between the parties that the premises 
comprising Door Nos. 61 and 62 Mylamchandai were leased to this joint family. 
That leasehold right was one possessed by the family as such, and the commission 
mundy business was initially a joint family business It 1s equally indisputable 
that, after oth July, 1954, the second defendant purported to alter the vilasam of 
the business into his own name, and clauned to conduct the business as his personal 
business, with regard to profits of which the other members of the joint family had 
no subsisting right Both the trial Court and the learned Judge (Kailasam, J ) 
have held affirmatively 1n its favour as far as the joint family 1s concerned, with 
regard to certain equities and rights, even though the business might strictly be one 
conducted by the second defendant after gth July, 1954, after which date the other 
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members of the family might have no title to participate ın the profits In that 
respect, however, the learned Judge and the trial Court were at variance As the 
learned Judge himself points out, not merely were the leasehold premuses utilised 
by the second defendant after gth July, 1954, but 1t appears as if the second defendant 
collected outstandings, namely moneys due to the family and utilised them for the 
capital of his business. The learned J udge adds ‘‘ I am unable to place any reliance 
on the testimony of the second defendant that he used his own capital". Further 
the second defendant utilised the goodwill of the business and 1s accountable for 
the valpe of this intangible asset, which was of service to him in the conduct of his 
business . Old customers continued to patronise the shop, the nature of the 
business being receipt of provisions brought by the villagers to this shop, their storage, 
and sale of such provisions on a profit basis by the proprietor of the shop, and the 
disbursement by the proprietor of moneys realised by such sales to the villagers, who 
stocked their provisions here subject to commission being derived by the establish- 
ment Even the old servants were employed as before, though we do not find that 
merely because the customers continued to partronise the shop or old subordinates 
were employed, the second defendant would be accountable for such employment 
of staff or for such sales But, in any view of the matter and assuming that the 
second defendant conducted this business as his own after gth July, 1954, up to 
which date he admitted that he 15 accountable for the profits,he would still be account- 
able (1) for the utilisation of the goodwill, (2) with regard to rents 1n respect of the 
premuses on the basis of the original leasehold by the family and (3) for the collection 
of certain outstandings which were utilised by him as capital ‘These matters 
are really not in controversy, and all that ıs necessary ıs to amend the decree in 
these respects But the learned Judge (Kailasam, J.) held, differing from the con- 
clusion of the Court below, that the business ceased to be a joint family business 
after gth July, 1954, that ıt was the exclusive business of the second defendant con- 
ducted by him as such, and that, subject to accountability upon the equities that 
we have just specified, the second defendant 15 not hable to share the profits of the 
business with the erstwhile co-parceners after gth July, 1954. Here certain broad 
aspects are not ir dispute Previously, a suit was filed by the plaintiff (O. S No. 
281 on 24th December, 1953) and that automatically brought about a severance 1n 
status between the members of the joint family Again, on gth July, 1954, itself 
the second defendant filed I. A No 257 of 1954, 1ntimaüung that he was closing 
the joint family business, and that he was commencing his own business on and 
from roth July, 1954 


It 1s in view of these facts primarily that the learned Judge (Kailasam, J.) came 
to the conclusion that, after gth July, 1954 the profits from the business could not 
be shared The learned Judge referred to the dicta of Visvanatha Sastrı, J, in 
Lakshmanaswam v Sitaramamurtht1, on the effects of severance, and the napphicabihty 
of the principles of partnership law, 1n their entirety, to a partition of the joint family 
business The learned Judge also considered the applicability of the provisions of 
section 90 of the Indian Trusts Act to the facts of the present case and, after citing 
certain authorities that we shall have occasion to briefly discuss subsequently, came 
to the conclusion as we said earlier, that the profits after 9th July, 1954, could not 
be shared, and that the second defendant was not liable to account for such profits 
to the plaintiff or other erstwhile co-parceners It 1s the correctness of this finding 
that mainly concerns us in this appeal. 


It 15 1n this context that our attention has been drawn to certain somewhat 
intricate mterlocutory proceedings that have taken place in the course of this liti- 
gation The learned Judge (Kailasam, J), does not appear to have interpreted the 
effect of these proceedings, in their relation to the issue that he was considering, 
namely, the hability of the second defendant to account to the erstwhile co-parceners 
for the profits of the business carried on by him after oth July, 1954. But ın fact 
there is an intimate connection between these aspects, and we are quite unable to 
DOS MEME CMRMMMMM CMM MEUM MEL LL LL L1 Li 


P 


1. (1950) 1 M.L J. 32 


106 THE MADRAS LAW JOURNAL REPORTS. [1964 


see how that connection could be refuted, once the plain facts are set forth. It 1s 
clear enough that the second defendant was carrying on the business at least after 
the litigation began between the parties, more or less with the tacit consent of the 
other co-parceners, and on behalf of the joint family. On 15th April, 1954 itself 
the Court passed orders in I. A. Nos. 37, 97 and 98 of 1954 in the applications filed 
by the plaintiff for the appointment of a third party as Receiver, after ousting the 
second defendant from the business The effect of this order is vital for a proper 
appreciation of the liabilities inter se between the parties on this aspect, 


The learned Subordmate Judge observed : ° 


* It will not be 1n the interests of any of the parties to appomt a third party Receiver and I do not 
see sufficient reasons for straightaway removing the second defendant from the control of the family 
business he had been having all the time While it is not to the benefit of either the plaintiff. or 
the defendants for a third party to be appointed as Receiver, I think 1t 1s desirable that there. should 
be a proper check over the second defendant to prevent him from making secret gains 


My order, therefore, 1s that the second defendant will file nto Court every two weeks commencing 
from 3rd Mav, 1954, an account of all transactions of the business including the outstandings collected, 
the debts paid, stock kept 1n the shop, stock sold, expenses of the shop. Itwillbeopento the plaintiffs 
who I understand are even now visiting the shop to have a close watch over the transactions of the 
shop and the amounts got by way of profit The plamtiff will have the right to peruse and go mto 
all the accounts of the business, and to watch all the transactions of the business ” 

We do not think that there can be any doubt that this order, in effect, constituted 
the second defendant a Receiver of the business pendente lite on behalf of all the 
parties concerned in the litigation The actual nomenclature 1s of little or no signi- 
ficance, and though the learned Subordinate Judge purported to state that he was 
not appointing any third party Receiver, and did not expressly state that he was 
appointing the second defendant Receiver as such, ıt is the indisputable legal conse- 
quence of his order. Subsequently, there were a series of related interlocutory 
applications including an application by the plaintiff for the appomtment of Receiver 
and the application by the second defendant that we have referred to for per- 
mission to close the joint family business together with a declaration of his mtention 
to run the business on his own account. As the learned Subordinate Judge observed, 
the second defendant did this without the leave of Court, and after the business 
had been entrusted to him virtually as Receiver of the Court At more than one 
stage there were appeals to this Court. There was an order by this Court on 20th 
September, 1953 by which the parties agreed that the best way out of the difficulty 
‘would be to sell the entire business to the highest bidder, among the members of 
the family. The sale was actually held on 5th November, 1954 on which date 
the second defendant became the purchaser of the business in his own right (Exhibit 

-9). The plamtiff filed an application for directing the second defendant to 
produce the balance-sheet for the period prior to the sale, and this was dismissed. 
There was an appeal to the High Court on this aspect and Rajagopala Ayyangar, J., 
dealt with the matter elaborately on the merits in C.R.P. No. 1725 of 1954 
dated gist April, 1955 and directed a second auction with regard to the 
receivership of the business. The suit O S No. 281 of 1953 was dismissed for 
default on 8th October, 1955. 


‘The resulting consequence of these facts will be that at least up to 5th November, 
1954, when the second defendant became the purchaser of the business m his own 
right, and irrespective of what happened subsequently, the second defendant must 
be held to have conducted the business only on behalf of all the parties to the surt 
pendente lite He could not unilaterally, without first releasmg himslef from his 
obligation to the Court by an order of the Court, terminate his responsibility ın 
this respect and convert the jomt family business into a personal busmess The 
inference 1s indisputable that, on the face of the mterlocutory applications and 
‘the orders thereon, the date up to which the second defendant 1s accountable 1s not 
gth July, 1954 but 5th November, 1954. 


Sri A.V. Narayanaswami for the respondent (second defendant) contends 
that smce the suit O S. No 281 of 1953 was dismissed for default on 8th October, 
1955, and the suit out of which the present proceedings have arisen was ! subsequently 
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filed, orders on the prior interlocutory applications became non est and that no 
rights flow therefrom by virtue of this final termmation of their validity and effect. 
We are unable to concede this argument. Though it is true that the dismissal of 
the suit for default automatically terminates the applicability and force of the inter- 
locutory orders then pending, this does not mean that the rights and obligations 
created by such situation of advantage obtained as a result of such orders, also 
become null and void, and are consequently not enforceable between the parties 
to the litigation. We have been shown no authority for such an extreme view. 
Nor isat m consonance with the ordmary principles of justice and the processual law. 


We think 1t 1s sufficient to refer very briefly to the legal aspects, impinging on 
the ability of the second defendant. In K ennedy v. Do Trafford’, the Courts were 
concerned with a certam property mortgaged by two persons, and held by them 
as tenants-n-common. Finally, there was a sale by virtue of wluch one 
of the mortgagors became the purchaser and this was impeached by a representative 
of the other mortgagor on the ground that the sale was to a person incapable of buy- 
ing the property, as he was in a fiduciary relationship Lord Herschell, delivering 
the judgment of the Court, stated : ““ My Lords no authonty has been cited in 
support of such a proposttion.” ‘This judgment has been cited and commented 
upon by Venkatasubha Rao, J., in Ramaswam, Iyer v Subramama Azyer®, where also 
a claim of fiduciary relationship was made. In another bench decision of this Court 
in Govindarajan Pilla. v. Alagappa? Krishnaswami Ayyangar, J., has observed that 
the relationships enumerated m section go of the Indian Trusts Act mvolve a conflict 
of duty and mterest, which is the basic ground on which relief is to be afforded, 
provided of course the conditions laid down therem are satisfied. 

Before the benefit of the section can be demanded 1t must be shown that the 
party against whom rehef is sought availed himself of his fiduciary position, gained 
an advantage by so domg, and that the advantage was gamed in derogation of 
the rights of the person interested in the property The claim m the present case is 
that all the three criteria are satisfied, at least up to the date when the second defen- 
dant became the purchaser m his own right, m the subsequent auction directed 
by this Court It seems to us to be abundantly clear that the principles of section 
90 of the Indian Trusts Act will apply ; smce the second defendant had the benefit 
of an order virtually constituting him Receiver of Court, he was really continuing 
the business 1n derogation of the rights of the other parties pendente lite who, pre- 
sumably, could equally have laid claims to the conduct of the busmess. The learned 
Judge(Kailasam, J.), has set forth at some length, and relied upon the dicta of Shah, J. 
In Culb Rao v Babu Rao*, regarding the principles laid down m section go of the 
Indian Trusts Act. But itis not really necessary for us to discuss this aspect further. 
In our view, at least up to the date which we have specified earlier, the rights of 
the other co-parceners to obtain strict accounting with regard to the business 
could be founded upon the explicit terms of section go and even upon the terms 
of the latter part of that section which relate to a proprietor gaining an advantage 
who represents all persons interested in such property. The principles of section 94. 
might also conceivably apply. Hence, on this aspect the appeal will have to be 
allowed to the limited extent that we have indicated. 

That really disposes of the crux of the controversy. ‘The other matters sub- 
mitted to us by Mr. K.S. Desikan for the plamtff, appellant are quite subsidiary 
m character, and lmmited m scope. One of them relates to a credit claimed by 
the second defendant for discharging an alleged debt due to one Nagarathmam 
Pillai (Item 8 (a) in Schedule D to the plant). The facts here are of a somewhat 
interesting character, m the sense that the  plamtiff contended that Nagarathinam 
was a fictitious person, and that this was merely the normal mode in which the 
family attempted to account for blackmarketing profits earned m the business, 
which could not be shown ın the normal manner. We think ıt is sufficient to state 
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that the learned Judge (Kailasam, J ), appears to us to be perfectly justified in his 
conclusion that, 1n the admitted state of the day-book and ledger accounts, stemming 
from the period when entries were made by the father himself, the debt due to Naga- 
rathinam and discharged according to the accounts could not conceivably he held 
to be fictitious or unproven. The trial Court, came to this somewhat surprismg 
conclusion, by throwing the burden upon the second defendant to examine Naga- 
rathmam, and to prove that he was a person of flesh and blood who stood by the 
alleged entries in the books. We do not think that there was any such burden on 
the second defendant, once 1t 1s conceded that the accounts are genuine and that 
the entries made by the father himself m the regular course of busmess, providing 
mutual transactions between the family and Nagarathmam We need not add 
that, in order to cover blackmarketing transactions 1n the name of mythical persons, 
itis not at all likely that entries characterised by mutuality would exist ın the 
accounts. This ground of appeal has to be disallowed. With regard to item 6 of 
D Schedule the learned Judge has upheld the finding of the trial Court. that the 
money advanced relatmg to this 1tem was received back during the father’s lifetume 
itself. There 1s an entry, as the learned Judge points out to show, that this sum of 
Rs. 500 was collected from one Sundaram Pillai of Pettai on 16th Adi, Vyaya 

With regard to 1tem 8-B the learned Judge has upheld the finding of the trial Court 
that money was advanced for the family business and that it was properly written. 
off, as the busmess ended im loss, and that therefore, the second defendant was 
not liable to return the same. We see no reason for taking a different view Item 
38 of E (a) Schedule and items 11, 12 and 13 of E (b) Schedule relate to very small 
matters like a table fan, certam rice and wheat bags, etc We agree with the 
learned Judge m his view that ıt could not be said that the trial Court erred ın 
its findings on these aspects. The same observations must apply to the last 1tem 
relating to accounting to two sums, namely, Rs. r,110-15-5 and 1,451-11-9. 


In the result, therefore, the Letters Patent Appeal 1s partly allowed to the res- 
tricted extent that we have indicated above, both by modifying the decree in regard 
to matters in which the second defendant ıs accountable in respect of C Schedule 
busmess after the date that we have specified (5th November, 1954) and up to the 
date he 1s accountable for the business, for the profits derived. from such busmess: 
Upon the other aspects urged in appeal, we see no ground for any different view, 
and the appeal is dismissed in those respects. As the parties have both failed and 
succeeded, they will bear their own costs. 


V.S. ————— Decree modified. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT .—Mnr. Justice K. VEERASWAMI. 


Perianna Gounder ..  Pehitioner* 
v. 


Jayarao Nainar -. Respondent. 


Land Acquisition Act (I of 1894), sections. 26, 30, 31—Scope—Compensation—Apportronment—Dtspute— 
Amount deposited into Court—No reference of dispute made to Court under section 30—Order made under sechon 
31 (2)—Jvot appealable. 


Where there is a dispute as regards the apportionment of compensation amount it 1s no doubt 
true that the Land Acquisition Officer himself may refer the dispute to the decision of the Court having 
Jurisdiction, under section 30 and at the same time he may also deposit the compensation amount into 
Court under section 31 (2) In such a case the decision of the Court will be regarded as one under 
tue (1) and the order will have the effect of a decree under section 25 (2) from which an appeal 
would he, 


But where the Land Acquisition Officer made the deposit unde: section 31 (2) but made no 
reference under section 30, no appeal would le from an order made under section 31. 


In the instant case the appeal was allowed to be converted into a revision. 


| 
*C R.P No. 1579 of 1963 l6th September, 1963. 
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Petition presented to revise the order of the District Court of South Arcot, Cud-- 
dalore in Original Petition No 133 of 1959 dated 1st February, 1960 


T. A Ramaswamy Reddi for Petitioner. 
N. K. Ramaswamy fo. T A. Bhanu Kumar, for Respondent. 


The Couit delivered the following 


Jupcment —This appeal is from an order of the District Judge of South 
Arcot at Cuddalore apportioning compensation for land acquired which was 
deposited by the Land Acquisition Officer under section 31 (2) of the Land 
Acquisition Act The deposit was made because he thought that there was a 
dispute as to 1ts apportionment but he made no reference under section 30 of the Act 
The District Judge of hisown accord initiated pioceedings and deeided that the 
appellant and the respondent were entitled to the compensation amount deposited 
in equal moieties on the view that the two items of property acquired were 
owned by the appellant and the respondent’s predecessor-in-title ın common. 


Item 1 which 1s a site of an extent of 55 cents with a tiled house thereon was 
purchased by the appellant on 26th April, 1934 ın his own name. The other 1tem 
is a land 31 cents in extent The District Judge considered that the second item 
was ancestral property set apart for the maintenance of the appellant’s mother 
and that the respondent who had purchased a half share from the appellant’s brother 
was entitled to that half It seems to me that no exception can be taken to this 
view of the District Judge. 


But as regards item 1, the decision of the District Judge appears to be clearly 
perverse. This will be patent from a perusal of his judgment itself to the effect 
that even though the sale deed ın relation to item 1 was in the name of the first 
claimant (appellant) nevertheless he must establish that he has title to that item 
He, therefore, 1n effect expected the appellant to adduce evidence that the respon- 
dent or his predegessor-in-title had no share in the property The respondent 
himself remained ex parte There was nothing to show that the appellant and the 
respondent’s predecessor-in-title continued to be members of a joint Hindu family 
even on 26th April, 1934 when the appellant purchased the 1tem Nor was there 
any evidence to show that the purchase of that 1tem was out of any part of the Joint 
family funds or nucleus In such circumstances the District Judge should have 
upheld the title of the appellant to the entirety of item 1 


On behalf of the1espondent it was urged that the appeal itself would be incom- 
petent because the order of the District Judge was not one made on a reference 
under section 30 and therefore, 1t could not be regarded as an award under section 
26 (1). Where there 1s a dispute as regards the apportionment of compensation 

e amount if is no doubt true that the Land Acquisition Officer himself may refer 
the dispute to the decision of the Court having jurisdiction under section 30 and at 
the same timeehe may also deposit the compensation amount into Court under 
section 31 (2) In such a case the decision of the Court will be regarded as one under 
section 26 (1) and the order will have the effect of a decree under section 26 (2) 
from which an appeal would he But ın this case fo. some reason which does 
not appear, the Land Acquisition Office: made the deposit under section 31 (2) 
but made no reference under section 30 Under the circumstances there 1s force 
in the contention for the respondent that no appeal would lie from an order made 
under section 31 I am, however, inclined to convert the appeal into a revision 
under section 115 of the Civil Procedure Code and it ıs done accordingly It ıs con- 
tended for the respondent that even so, there is no error of jurisdiction. The 
contention 1s not altogether without force but I am satisfied that grave injustice has 
been caused by the District Judge dechning to give effect to the sale deed dated 26th 
April, 1934 1n favour of the appellant. As I said, the view of the District Judge on 
the question borders on perversity, that being the case, this Court feels justified 1n 
interfering with the order of the District Judge. 


I5 
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The Revision Petition, which form the appeal takes, is allowed in part and it is 
ordered that the appellant will be entitled to the entirety of the compensation for 
item 1 but the Civil Revision Petition is dismissed ın respect of the second item 
There will be no order as to costs in this Court 


VS ————— Revision allowed in part. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT .—Mr. Justice K. VEERASWAMI. 


Palaniappa Chettiar .. Appellati* 
y. . 
Babu Sahib alias Sheik Mytheen Sahib and others .. Respondents. 


Madras Buildings (Lease and Rent Control) Act (XVIII of 1960), section 2 (2)—Building— Lease of vacant 
site for putting up buildings—Buildings erected thereon— Renewal of lease—Lessee entitled to benefits of the Act 

Landlord and Tenant—Lessee holding over after the perd Compensation for use and occupation— Rent 
stipulated in lease—If a proper measure 


When a vacant site 1s leased out for putting up buildings thereon and buildings are actually put up 
on the Jand they become part of the land so that the land is also a part of the building with the result 
that the lease should be regarded as one of buildings, notwithstanding the fact that the buildings do not 
belong to the lessor Thus principle does not depend on renewal of a lease, the essence of ıt being when 
the buildings are put up, they become the integral part of the land and the land for the purpose of lease 
can no longer be regarded as a vacant site. The lessee 1n possession of such a building becomes entitled 
to protection under the provisions of the Madras Buildings (Lease and Rent Control) Act. 


When a lessee of 1mmovable property holds over beyond the period stipulated in the lease, his 
continued possession would be wrongful The lessor would be entitled to recover damages from the 
person 1n wrongful possession and not rent. The proper measure of damages, in the circumstances of 
the case, was held to be at the same rate of rent as in the rent deed 


Palamappa Chettiar v Vairavan Chettiar, (1963) 1 ML J 130, followed. 


Appeals against the decrees of the Court of the Subordinate Judge, Erode, in 
Appeal Suit Nos 223 of 1959 and 56 of 1960 preferred against the decree of the 
Court of the District Munsif of Erode in Original Suit No 803 of 1958 


K. S. Desikan and K. Raman, for Appellants in S.A Noe r1 53 of 1960 and 
for Respondent in SA No 1171 of 1961. 


R. Gopalaswami Ayyangar, for Appellant ın S A. No 1171 of 1961 and for Res- 
pondent ın S.A. No. 1153 of 1960. 


P. S. Guruvayurappan and R. Sitaraman, for Respondents in SA Nos 1153 of 
1960 and 1171 of 1961. ` 


The Court delivered the following 


Jupement.—TIn the first of these appeals (S A. No. 1153 of 1960), the rst 
defendant ıs the appellant and ın the other (SA No 1171 of 1961) the plaintiffs, 
who brought the suit for evicting the 1st defendant from the land in question. It 
1s common ground that the land originally belonged to Hajee Peer Batcha Sahib, 
The plaintiffs claim to be settlees under a settlement executed by him on 12th 
October, 1949 The lease ın favour ofthe ist defendant was executed by the 
original owner of the land on 22nd September, 1947 for a term of ten years at the 
rent stipulated in the document The plaintiffs sought to evict the 1st defendant 
after the period of ten years. On behalf of the ist defendant, various defences 
were taken which were, I think, rightly repelled by the Courts below. The rst 
defendant questioned the status of the plaintiffs to bring the suit on the ground 
that undet the settlement of the original owner of the land, the plaintiffs had only 
lumited rights. The ist defendant also contended that he had a superior night 
over the settlees on account of a varthamanam letter and a sale deed 1n his favour 
executed by Hajee Peer Batcha Sahib As to the first point, the Courts below were 
of the view that the interpretation placed by the 1st defendant on the terms of the 
Settlements was not correct. Itseems to me that no exception can be taken to this 
view. The Courts below thought that the varthamanam letter rehed on by the 
—Á— Pra À— EE a I — € —— HB UE à EE, 


*Second Appeal Nos. 1153 of 1960 and 1171 of 1961. 19th September, 1963. 


Y) PALANIAPPA GHETTIAR V. BABU SAHIB (Veeraswam:, 7.). III 


1st defendant should be looked upon with suspicion and that so far as the sale deed 
was concerned, that was executed only after the settlement Here again the 
"Courts below were not wrong. During the pendency of the Second Appeal certain 
decisions of this Court were rendered under the provisions of the Madras Buildings 
(Lease and Rent Control) Act. The Second Appeal of the 1st defendant 1s mainly 
rested on a new ground taken on the basis of these decisions 


Though the point has been taken for the first time in the Second Appeal, 
inasmuch as xt raised no new facts, I grant leave to the 1st defendant to raise it in 
this Coutt The ground is that although the lease ın 1947 ın his favour was of a 
vacant site inasmuch as it contemplated putting up buildings by the 1st defendant 
on the vacant site, during the period of the lease and actually such buildings were 
putup The building so put up became part of the vacant siteand the vacant site 
should, therefore, be regarded as part of the buildings and thatit followed from this 
that the lease become a lease of a building within the meaning of the Act. Learned 
Counsel for the 1st defendant appellant in support of this contention relies on 
Palamappa Chettiar v. Vawavan Chettiar! There a Division Bench of this Court follow- 
ing and applying earlier cases held that though a lease originally was of a vacant 
site, nevertheless, the lessee, who had put up buildings on 1t and then got a renewal 
of the lease, was entitled to a protection under the Madras Buildings (Lease and 
Rent Control) Act on the ground that the buildings as well as the land became an 
integral part of each other and that, therefore, the land which was originally leased 
was part of the buildings constructed on it Learned counsel for the plaintiffs- 
respondents seeks to distinguish this case on the ground that in the instant case, 
there was no renewal of a lease But it seems to me that on principle this distinc- 
tion 1s without a difference The principle of Palanappa Chettiar v Vawavan Chettar! , 
as I understand the Judgment, is that when a vacant site ıs leased out for putting 
up buildings thereon and buildings are actually put up on the land they become 
part of the land so that the land 1s also a part of the buildings with the result that 
the lease should be regarded as one of buildings, notwithstanding the fact that the 
buildings do not belong to the lessor This principle, as 1t seems to me, does not 
depend on renewal of a lease, the essence of it being when the buildings are put up, 
they become the integral part of the land and the land for the purpose of lease can 
no longer be regarded as a vacant site The terms of the lease 1n favour of the 1st 
defendant, no doubt, state nothing about the lessee's hberty to construct buildings 
on the site. In the varthamanam letter, however supposed to have been written by 
the original owner of the land in January, 1948, 1t was stated that as he had granted 
permission to the 1st defendant to level up the low lying vacant site and construct 
buildings thereon, he would not ask the 1st defendant to remove the buildings put 
up and that should any chance arise for him to sell the site, he would sell the same 
to the 1st defendant himself. But the Courts below, as I said considered that this 
varthamanam letter should be looked upon with suspicion. All the same, in the 

,lawyer’s notice sent by the plaintiffs on 24th October, 1959 ıt was conceded that 
the lease was for the purpose of the 1st defendant putting up a shop and a house 
on the vacant site and to carry on his business It 1s, therefore, clear that although 
the lease itself did not specifically mention the purpose, 1t was a lease to enable the 
ist defendant to put up buildings on the site, and to carry on his business The 
lease having, therefore, clearly contemplated the vacant site let out being built 
upon and when such buildings were put up during the currency of the lease, the 
buildings became part of the land and, therefore, the land became indistinguishable 
from the buildmgs. In other words, they were integral parts of each other for the 
purpose of the lease and the lease should, therefore, be regarded as of buildings 
as well Applymg the principle of Palamappa Chethar v. Vairavan Chethar*, to this 
case, I am of the view that the 1st defendant ın respect of his possession of the site 
is entitled to protection under the provisions of the Madras Buildings (Lease and 
Rent Control) Act. 
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It is however, contended on behalf of the plamtüffs-respondents that contrary 
to the terms of the lease, the 1st defendant sub-let the vacant site, that he had gone 
to the extent of denymg the title of the plaintiff and that, therefore, the plaimtiffs 
were entitled to evict the ist defendant But these are considerations which the 
plaintiffs could only urge m eviction proceedings under the provisions of the Madras 
Buildings (Lease and Rent Control) Act and they do not fall to be decided in this 
appeal. SA No 1153 of 1960 is allowed but with no costs ın this Court. The 
suit for possession of the site leased out to the 1st defendant will stand dismissed. 


In the other Second Appeal of the plaintiffs, the pomt urged 1s that the Courts 
below were wrong 1n decreeing the spit as one for arrears of rent for the period. subse- 
quent to the expiry of the lease period of ten years and that, in any case, for that. 
period a higher compensation should have been granted to the plaimtiffs. It is 
true that when a lessee of 1mmovable property holds over beyond the period stipu- 
lated in the lease, his continued possession would be wrongful In that sense, 
the plaintiffs, would be entitled to recover damages from the person in wrongful 
possession and not rent Butin this casc, I am not inclined to interfere with the 
decisions of the Courts below because 1n substance, the plamtiffs have been given 
compensation for the period of possession beyond the lease period, though the com- 
pensation has been given not as damages but by way of rent. The rent for that 
period has been calculated at the same rate asin the rent decd What ıs con- 
tended 1s that itis not a proper measure of damages. But I am unable to accept 
this contention. The parties themselves stipulated rent for the land and there 1s 
no reason, m the circumstances of the case, to think that the rent for the land 
would have appreciated considerably after the expiry of ten years This Second 
Appeal 1s dismissed but with no costs. 


V.S. — Second Appeal No. 1153 of 1960 allowed; 
Second Appeal No. 1171 of 
1961 dismissed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT —MR. Justice G. R. JAGADISAN AND Mr. Juster K. SRINIVASAN. 


A. Mohammed Jaffar Saheb . Petioner® 
y. 
A. Palaniappa Chettiar .. Respondent. 


Madras Buildings (Lease and Rent Control) Act (XXV of 1949), sections 2 (1) and3 (c) and Madras 
Buildings (Lease and Rent Control) Act (XVIII of 1960), section 10 (3) (c)—Interpretatzon of —Landlord requt- 
ring additional accommodation—When could claim possession—Bona fides—Meaning of—Relatwe hardship: 
—Onus—Building and part of building—Recovery of—Scope of right 

There 1s no warrant to deprive the words ın section 7 (3) (c) of the Madras Buildings (Lease and 
Rent Control) Act, 1949 (corresponding to section 10 (3) (c) of Act (XVIII of 1960) of their ordinary 
and natural meaning by engrafting upon them the artificial definition of the word ‘building’ in section 
2 (1) ofthe Act The definition itself is restricted ın its operation only when there 1s nothing repugnant 
in the subject or context A part ofa building means physically and structurally a limb or portion 
of a building and ıt will not cease to be so because of the definition of the word * building? x 

Veerappa Naulu v. Gopalan, (1961) 1 M L J 223, approved, Arunachala Naicker v, Gopal Stores, (1955) 
2MLJ 296, differed 


‘Burlding’ includes a part of building but that part must be let or must besuch as to be let separate- 
ly for residential or non-residential purpose The definition 1s only to obviate any contention which 
might be urged by a tenant ofa portion ofa buildmgfrom being evicted when groundsfor eviction are 
present, and to confer the same privileges on a tenant of a portion as those conferred upon a tenant in 
occupation of the whole But the statutory definition of the word ‘ building’ would not, however, 
convert the part into whole The statutory fiction incorporated ın the definition should be confined to 
the purpose for which 1t 1s created and cannot influence the normal meaning to beattached to the 
word ın section 7 (3) (c) 

The plain meaning of the sub-section 1s that a landlord in occupation of a portion of a block of 
buildings can, or his own accommodation evict the tenant ın occupation of another portion of the block. 
This he would be entitled to whether or not the portion 1n the occupation of the tenant has got means 
of separate ingress and egress, whether it has been registered ın the Municipal Register as a separate 
unit of assessment or not and whether the access to the portion 1s by the same street or different street. 
These are irrelevant considerations in ascertaining the landlord’s requirement of additional accommo- 
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*CRP No. 143 of 1962. 27th March, 1963. 
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‘dation Whats meant by bana fides ıs that the landlord should not seek eviction on the pretence of re- 
«quiring additional accommodation with the oblique motive of achieving some other purposes 


The Proviso to the section regarding the hardship to tenant ought not to be read as conferring a 
practical immunity on the tenant from being evicted  Itis not the object of the Proviso to weigh the 
hardship of the tenant as against the advantage of the landlord on delicate scales giving the benefit of 
a shght tilt ın favour of the tenant The substance of the Proviso 1s that 1n a proper case where the 
"hardship caused to the tenant would be considerable and the advantage accruing to the landlord 
would be little or small, the application might be rejected 


Where an application purporting to be one under section 7 (2) (11) of the Act 1s ın substance one 
under section 7 (3) (c) and the parties went to trial on that footing the realissue for decision will only 
be whether the landlord requires additional accommodation bona fide 


Petition under section 115 of Act V of 198 praying the High Court to revise 
the order of the Court of the Add:tional District Judge of Coimbatore dated 20th 
November, 1961 and made in CRP No 58 of 1961 preferred against the order 
of the Principal Subordinate Judge, Coimbatore ın C M.A. No 89 of 1960 
(R.C.O P. No 25 of 1960, Rent Controller, Erode) 


S. Tyagaraja Ayyar, for Petitioner. 
T. R. Srinwasa Ayyar and T S Venkatesan, for Respondent. 


The Judgment of the Court was delivered by 


jagadwan, J —This Civil Revision Petition has been placed before a Division 
Bench in view of conflict of judicial opinion regarding the proper interpretation 
of the provisions of section 7 (3) (c) of the Madras Buildings (Lease and Rent Control) 
Act, 1949. Venkatadri, J , who heard the petition m the first instance, has referred 
to three decisions of single Judges of this Court, ın his order of reference and, has 
observed that they manifest diversity of views on the subject. 


We shall first set out the facts givmg rise to this Civil Revision Petition before 
discussing the question of law raised in the case It will be convenient to refer to 
the petitioner as the tenant and the respondent as the landlord m thus judgment 
The Madras Buildings (Lease and Rent Control) Act, 1949 (XXV of 1949) 
will hereafter be referred to as the Act The landlord is the owner of a building 
in the Municipal Town of Erode which consists of one block. A plan has been 
filed before us and 1t can be referred to just for the purpose of knowing the topo- 
graphy of the place where the building ıs situate On the east the bulding 1s 
bounded by a public street called R K.V. Road and on the west there ıs another 
public street called Nethaji Road Facing east and facing west there are several 
shops, each bearing a distinct and separate door number. ‘These shops are let out to 
various tenants and they are in the ground floor of the building Most of the shops 
on both the roads have a terraced roof. ‘The tenant ın the present case 1s carrying 
on business ın the shop Door No 290, facing Nethaji1 Road In between the two 
rows of shops there 1s a mandi or godown 1n the possession and occupation of the 
landlord. As stated already, the building ıs m one block though portions of the 

* building have been let out to various persons for non-residential purposes. There 
is no dispute that the landlord 1s having his residence m the first floor over the shops 
facng R.K.V. Road. There 1s also no dispute that the upstair portions of the shops 
bearmg Door Nos. 287, 288, 289, 290 and 291 facimg Nethaji Road are in the 
possession of the landlord. There 1s some controversy as to whether the landlord 
is in occupation of the upstair portion m Nethajı Road. The tenant does not deny 
the fact that the landlord has not let out this upstair portion to anybody. 


The landlord filed an application to evict the tenant from Door No. 290 on 
two grounds. He alleged that the tenant has sub-let portions of Door No. 290 
toa talor. This ground of sub-letting has been found agaist by the Courts below, 
and, in fact, the landlord humself abandoned it at a very early stage of this proceed- 
mg. Another ground on which eviction was sought was that the size of the landlord's 
family has grown as his sons have married and begotten children, that the existing 
accommodation in this building was insufficient for a comfortable living of all the 
members of the family and that he required Door No. 290 for the purpose of widen- 
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ing a staircase lying adjacent to it m Door No 291 and for purposes of putting up a 
bath room and a lavatory. This 1s what 1s alleged by the landlord m his petition 
for eviction : 


** The residential portion 1n the occupation of the petitioner has become thoroughly insufficient 
to accommodate his family. Three of his sons have been married and have children. 


1 


The upstair portion of the building 1s being kept unused as there 1s no proper steps to reach the 
same. The petitioner has to put up additional structures in the upstairs to accommodate his family 
inits present magnitude Proper staircase has to be provided to reach the upstair portion and for this 
purpose, the premises m the occupation of the respondent 1s also required Additional lavatory and 
bath room have to be constructed over the portion ın the occupation of the respondent? e 


The answer of the tenant regarding the alleged need of the landlord for additional 
accommodation was that the averments of requirement for purposes of puttmg 
up lavatory and bath room are all false and invented for purposes of this petition to 
evict the respondent with a view to rackrent 1t. The tenant stated that he has been 
in possession of the premises for more than twenty years and has been paying that 
rent regularly He also questioned the bona fides of the application for eviction. 


We must point out at this stage that though the application for eviction pur- 
ported to be one under section 7 (2) (11) of the Act, the substance of the averments 
in the eviction application really indicates that the application was preferred under 
section 7 (3) (c) There cannot be any doubt that the tenant himself understood 
the ground for eviction as one based on the latter provision. ‘The parties, therefore, 
went to trial before the Rent Controller on this single issue, 2:z., whether the land- 
lord bona fide requires additional accommodation for his residential purposes and. 
whether there are sufficient grounds for evicting the tenant under section 7 
(3) (c) of the Act. 


The learned District Munsif of Erode (Rent Controller) held that the landlord. 
bona fide required the premises as and by way of additional accommodation and 
that sufficient grounds for evicting the tenant under section 7 (3) (c) have been 
established He accordingly directed the eviction of the tenant. On appeal 
by the aggrieved tenant before the Subordinate Judge of Cammbatore the Sub- 
ordinate Judge disagreed with the findings of the Rent Controller. In his view 
the landlord could not obtam the benefit of additional accommodation unless it 
was shown that he was m occupation of a part of the building for residential purposes 
Because of the fact that the portion bearing Door No 290 m the occupation of the 
tenant bore an independent door number, the learned Subordmate Judge reached 
the conclusion that 1t was not part of the buildmg belonging to the landlord and 
that the requirements of section 7 (3) (c) of the Act were not present. He was also 
of the opinion that the evidence on record was not sufficient to establish the bona 
Jides on the part of the landlord. The result was that the appeal was allowed and 
the application for eviction was directed to be dismissed. ‘The landlord preferred 
a revision petition before the District Judge of Coimbatore. The learned District 
Judge held that the Subordinate Judge misdirected hunself ın not approaching thee 
question 1n issue properly and from the correct standpoint, that there were enough 
grounds to sustain the order of the Rent Controller, that there could be no question 
of the bona fides of the landlord ın seeking to evict the tenant and that the order of 
the learned Subordimate Judge was erroneous. He therefore set aside the order 
of the Subordinate Judge and restored that of the Rent Controller. It is in 
these circumstances that the tenant has preferred this Civil Revision Petition chal- 
lengmg the correctness of the order of the District Judge. 


In the very forefront of his argument the learned counsel for the tenant con- 
tended that the District Judge fell into an error of fact as he seems to have been of 
the opmion that the landlord was ın occupation of the upstair portion of the shop 
premises facing Nethaji Road. The learned counsel was at pains to submit that it 
was not even the landlord’s case that he was 1n occupation of that portion as his 
case had all along been that he was residing only in the upstair of that portion of 
the building which is facmg R.K.V. Road. 
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We are unable to say that the learned District Judge has committed any error 
of fact. The evidence on record 1s not quite clear. We are free to confess that the 
interpretation sought to be put by the learned. counsel for the tenant on the evidence 
on the side of the landlord ıs not unreasonable or ımpossıble. The view pressed 
upon us 1s that the evidence shows that the landlord was 1n possession of the upstair 
in Nethaj: Road and that neither himself nor the members of the family were occupy- 
ing or living m that portion. We cannot accept this as the proper readmg of the 
evidence. The question is purely one of fact and we are unable to say that the 
finding of the learned District Judge 1s unsupported by the evidence on record. 
The leagned District Judge has observed as follows ın his judgment 

** T feel that the learned Subordinate Judge fell into a grievous error in thinking that the petitioner 
and his family were living ın another house and not ın a portion of the building where the tenant 
occupies a portion Sige ers .. — .. The landlord ıs occupying the upstairs portion 
and living there with his family He has also got the downstairs portion as his business place. ‘The 
premises occupied by the respondent ıs a portion of the mam building and there are other shops m a 
row. ” 

We entirely agree with this view of the learned District Judge. The question, 
therefore, arises whether on this finding the landlord can sustain the application 
for eviction under section 7 (3) (c) of the Act. 


The relevant provisions of the Act may now be noted Section 2 (1) defines 
“ Building". 


*2. (1) ‘Building " means any building or hut or part of a building or hut, let or to be let 
separately for residential or non-residential purposes and includes— 


(a) the garden, grounds and out-houses, if any, appurtenant to such building, hut or 
part of such building or hut and let or to be let along with such building or hut. 


(b) Any furniture supplied by the landlord for use ın such building or hut or part of 
a building or hut, but does not include a room 1n a hotel or boarding house. ”’ 
Section 7 (3) (c), which is the crucial provision that has to be considered in thus 
case, reads : 


** A landlord who is occupying only a part of a building, whether residential or non-residential, 
may, notwithstanding anything contained in clause (a), apply to the Controller for an order directing 
any tenant occupying the whole or any portion of the remaining part of the building to put the land- 
lord in possession thereof, 1f he requires additional accommodation for residential purposes or for the 
purposes of business which he rs carrying on, as the case may be^ 


One other provision of the Act may also be referred to, and that is section 7 (e), 
which reads, 

** The Controller shall, xf he 1s satisfied that the claim of the landlord ıs bona fide, make an order 
directing the tenant to put the landlord ın possession of the building on such date as may be specified 
by the Controller and if the Controller 1s not so satisfied, he shall make an order rejecting the apphca- 
tion : 

Provided that, ın the case of an application under clause (c) the Controller shall reject the 
application if he 1s satisfied that the hardship which may be caused to the tenant by granting 1t will 
outweigh the advantage to the landlord RO HC 

e “ Building " includes part of building, but that part must be let or must be 
such as to be let separately for residential or non-residential purposes. The anxiety 
of the Legislature in defining the word “ building ” as including a part, was, perhaps, 
only to obviate any contention which xmght be urged by a tenant in portion ofa 
house from being evicted where sufficient grounds for eviction are present, and 
to confer the same privileges on a tenant of a part of those conferred upon a tenant 
in occupation of the whole We may also observe that the Legislature has taken 
into account modern conditions of living and new modes of constructing buildings 
consisting of multiple storeys due to lack of availability of abundant house-sites. 
References may be made to the following observations of Jesel, MR in 
Yorkshire Insurance Co. v Clayton! . 

** Formerly houses were built so that each house occupied a separate site, but ın modern times a 


practice has grown up of putting separate houses one above the other ‘They are built in separate 
flats or storeys . but for all legal and ordinary purposes they are separate houses Fach ıs separately 
E 


1. (1881) L.R, 8 Q.B.D. 424. 
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ilet and separately occupied, and has no connection with those above, or below, except 1m so far as 
1t may derive support from those below, instead from the ground as in the case of ordinary houses ”’ 


The statutory definition of “‘ building " as comprising a part would not however, 
convert the part into a whole. Though the law might treat for purposes of a partı- 
cular enactment a part of a building as really a whole building or in taking it 
as an entity for purposes of that enactment, ıt would a best, be a statutory fiction 
Any amount of fiction would not alter the hard fact, viz , that a part ıs part and 1s 
never the whole Section 7 (3) (c) of the Act has to be read, 1f possible uninfluenced 
by fictions of any kind Even statutory fictions are limited in their application as 
they should be confined to the purpose for which they are created Any extension 
beyond that purpose would not be permissible having regard to the canons of 1nter- 
pretation of statutes This provision, section 7 (3) (c), enacts that a landlord who, 
ıs In occupation of a part of a building may apply for an order directing the tenant 
occupying the whole or a portion of the remaining part of the building to put the 
landlord 1n possession if he requires additional accommodation. The words “ part 
of a building " occurring 1n this section are not abstruse and do not present a prob- 
lem to be solved by seeking the aid of any rule of interpretation of statutes. 
"The words employed are plain English words whose meaning ıs simple and whose 
grammar is not difficult. The plain meaning of this section, 1s that a landlond 
in occupation of a portion of a block of buildings can, for his own accommodation 
evict the tenant 1n occupation of another of the same block This he would be 
entitled to whether or not the portion 1n the occupation of the tenant has got, means 
of separate ingress and egress, whether 1t has been registered 1n the Municipal Pro- 
perty Register as a separate unit of assessment or not, and whether the access to 
the house 1s by the same street from which the landlord has got access to his own 
portion or not. These are wholly irrelevant circumstances in order to ascertain 
the true position under section 7 (3) (¢) whether a landlord requires additional 
accommodation being 1n occupation ofa portion of the building and seeking to 
evict a tenant 1n occupation of another portion of the same building 


The words “ part of a building" ın section 7 (3) (c) of the Act should receive 
their ordinary meaning without in any way being influenced by the definition of 
the word “building” in section 2. We would also lke io point out that the 
‘definition ın section 2 itself is hedged in by the following words “ unless there 1s 


anything repugnant in the subject or context". 


The decisions of this Court disclosing conflict of judicial opinion may now be 
referred to In Arunachala JNawker v Gopal Stores1, Mack, J., expressed the view 
that the mere fact that buildings let separately are comprised 1n the one structural 
building would not enable the landlord to rely upon the provisions of section 7 (3) 
(e) of the Act to evict the tenant from the portion in his occupation. At page 207, 
the learned Judge pointed out as follows : 

** The position 1s not free from difficulty in view of the statute definng a building as also part 
‘ofa building It 1s in the light of this, that section 7 (3) (c) has to be applied to the present case As 
I see xt, the position 1s 1n no way different to that of a landlord doing business in one building purchasing * 
-a building next to his and seeking to ejectfrom ıt a long-standing tenant doing busmess there for 
twenty-five years To such a case section 7 (3) (c) would m my opmion not &pply Nor will ıt 
-apply to the present case merely by reason of the fact that the portions of this building m which 
petitioner and respondent did business separately are comprised in one structural building the 
whole of which was purchased by the respondent ^ 
In substance, the view of the learned Judge is that what 1s physically a part of the 
building would become arüficially a separate building because of the operation 
of the special definition of “ building” in the Act We must observe, speaking 
with respect, that the logic and reasoning of the learned Judge do not appear to 
be sound. 


Panchapakesa Ayyar, J., however, expressed a contrary view in Ganapathi 
Pandan v. Sheik Muhammad and Brothers?. In that case there were two tenants on 
the first floor of a lodging house containing fourteen rooms One of them kept 
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a photo studio and the other was running a musical stores. The landlord filed an 
application for eviction of the tenants on theground thathe required the rooms as 
additional accommodation for his business 1n good faith for the expansion of hus 
lodging house. The tenants contended that the two rooms rented out to them 
would constitute separate buildings as they were parts of a building and that the 
provisions of section 7 (3) (c) should not be called in aid. The tenant's contention 
was negatived by the Court below and also by Panchapakesa Ayyar, J. At 
page 46 the learned Judge observed after referring to the decision of Mack, J., 
in Arunachala Nawker v. Gopal Stores!, thus . 


“ He (counsel for the respondent) said that the ruling in question would not apply to this case, 
and that the definition of a * building as including a portion of building? m section 2, will not pre- 
vent ‘the building’ ın section 7 (1) (c) being construed in a different way. ‘There is no doubt 
whatever in my mund that he 15 right :....... e^ aria It 1s clear, therefore, to me that the word 
* building? which 1s defined 1n section 2 as meaning ‘any building or portion of a building let or to 
be let separately’ cannot have the same meaning as the word * building’ in section 7 (u1) (c) where 
the phrase ‘ who 1s occupying only a portion of a building? will have a wider connotation, It is 
absurd to say that * building ’ should always mean ‘a portion of a building’ ”’. 

These two decisions were considered by Ramachandra Iyer, J., as he then was, 
in Veerappa Naidu v. Gopalan?. The facts of that case were as follows. The res- 
pondent owned buildaing at Theni bearing Union Door Nos. 320, 321 and 322. 
Door Nos. 320 and 322 were shops situate on either side of Door No 321 which was 
residential portion occupied by the landlord, and, the members of his family. All 
the three portions formed one structure and were integrally connected. The shop 
bearing Door No. 320 was leased out to the petitioner who was carrying on business 
1n electrical goods. The respondent (landlord) was running a business called Gopal 
Radio Service in shop bearing Door No. 322. The brother of the respondent started 
a business and he was a qualified radio mechanic. As the accommodation available 
in shop bearing Door No. 322 was found insufficient he took upon lease a building 
in another part of Then. Stating that shop No. 322 was necessary for the business 
carried on by the younger member of the family the respondent filed a petition for 
eviction of the petitioner under section 7 of the Act. The question that directly 
arose was, whether, what was structurally a part of a building could not be 
recovered possession of by the landlord, for his own purposes, residential or non- 
residential, by reason only of the fact that the portion had a separate door number as 
per the Panchayat register. The learned Judge disagreed with the observation 
of Mack, J., which was the decision cited by the tenant in support of the conten- 
tion that he could not be evicted. At page 225 the following observation occurs : 


** With great respect to the learned Judge, Mack, J , I am unable to agree with the latter proposi" 
tion. A part of a building m occupation of the landlord will not be a building as defined by the Act, 
though the part in the occupation of the tenant will be one. Section 2 (1) which defined building 
creates a fiction 1n regard to certain cases, whereby a part of a building 1s deemed to be a building. 
A part of building to which that fiction would not apply abviously constitutes a building under the Act 
but would still be called a part of the building. Section 2 (1) states that * building > means any 

ebuilding or hut or part of a building or hut, let or to be let separately for residential or non-residential 
purposes, etc. Therefore, a part of a building will be deemed to be building for the purpose of the 
Act only if itis let qr intended to belet A portion in the occupation of the landlord cannot be said 
either to be let or intended to be let, Therefore, that portion will not constitute a building under 
the Act, and could only be termed a part of the building. ” 


The view of the learned Judge was that the portion 1n the possession of the landlord 
would not fall within the definition of “ building ” as ıt was neither let nor intended 
to be let, and, therefore, there was no impediment to the operation of 
section 7 (3) (¢) of the Act, assuming the portion occupied by the tenant would 
amount to a “ building ? within the meaning of the Act. 


In our opinion there is no warrant to deprive the words ın section 7 (3) (¢) 
of the Act of their ordinary and natural meaning by engrafting the artificial defini- 
tion of the word “ building " 1n section 2 upon them The definition itself 1s res- 
tricted 1n 1ts operation only when there 1s nothing repugnant 1n the subject or con- 














1. (1955) 2 MIL]. 206. , 2. (1961) 1 M.L J, 223, 
16 


$18 THE MADRAS LAW JOURNAL REPORTS, [1964 


text. We cannot assume that * part of the building " which means physically and 
structurally a limb or portion, ceases to possesses that character, because of the 
definition. We feel convinced that such an interpretation of the section would 
result in depriving ıt of any useful purpose. With respect we follow the decision 
in Veerappa Naidu v. Gopalan!, and, disagree with the decision of the Mack, J., in 
Arunachala JNawker v. Gopal Stores?. 


Next, 1t as contended that the landlord's application 1s not bona fide and has 
therefore to be rejected. Lack of bona fide 15 inferred because of the delay in filing 
the application after the issue of notice to quit and because of the fact«that the 
landlord intends to use the premiseg ın question not 1mmediately but in the future. 
This argument 1s the result of misconception of the true meaning and import of 
the term bona fide ın the context in which ıt appears. If the avowed purpose 
of requiring additional accommodation cannot be distrusted, or, characterised as a 
mere make believe, shift, or device to put the tenant out of possession, there can be 
no want of bona fides. What 1s meant by bona fides 1s that the landlord should not 
seek eviction on the pretence of requiring additional accommodation with the 
oblique motive of achieving some other purpose. The learned District Judge was 
perfectly right in finding that the landlord has established the fact that he 1s ın need 
of additional accommodation for his own residential purposes. 


The learned counsel for the tenant next urged that more hardship will be 
caused to the tenant by eviction than the advantage which would result to the land- 
lord by securing the portion for his purpose. This argument 1s based upon the 
Proviso to section 7 (3) (c) which reads : 

** Provided that, in the case of an application under clause (c) the Controller shall reject the 

application if he 1$ satisfied that the hardship which may be caused to the tenant by granting 1t will 
outweigh the advantage to the landlord ” 
The learned District Judge 1s, however, of the view that the claim of the landlord 
would not be hit by the terms of the Proviso as, in fact, the tenant would not suffer 
any prejudice or hardship because he can get accommodation elsewhere. The 
Proviso ought not to be read as conferring a practical rmmunity.on the tenant from 
being displaced from the demused building even at the expense of the landlord 
suffering inconvenience and hardship. It 1s certainly not the object of the Proviso 
to weigh the hardship of the tenant as against the advantage of the landlord on 
delicate scales giving the benefit of slight tilting in favour of the tenant. The 
substance of the provision 1s that the Court should take into account the possible 
hardship that would ensue to the tenant if he were to be evicted, and, if the Court 
were to find, 1n a proper case, that while the hardship resulting to the tenant would 
be considerable the advantage accruing to the landlord would be httle or small 
the application might be rejected. 


In the result, the Civil Revision Petition fails and ıs dismissed with costs. The 
tenant has had sufficient time to arrange for his accommodation elsewhere, and, 
we do not think we will be justified in granting more than a month's tme from 
today for delivering possession to the landlord. : 


R.M. Petition dismissed. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. ' 
(Special Original Jurisdiction.) 
PRESENT :—Mnr. JUSTICE K. SRINIVASAN 


Ravith Bibi, Minor by guardian Hasina Bib! .. JPetitioner* 
y. 

Agricultural Income-tax Officer, Dindigul, Madurai District . Respondent. 

Madras Agricultural Income-tax Act, (V of 1955), sections 8, 16 (2) and 17 (4)—Scope—Assessment— 
o agricultural income—Notice calling for retur — Service not made on guardian—Ex parte assessment— 

aliaily 

Constitution of India, (1950), Article 226—High Court—Drscretionary writ —Lack of jurisdiction. in Officer 

established —Writ, whether to be withheld because of effective alternatwe remedy 


A guardian was appointed by Court of the person and property ofa minor In respect of income 
from agricultural lands belonging to the mínor, the Agricultural Income-tax Officer issued notices 
calling for returns addressed not to the Court guardian but to the mmor’s maternal uncle The notices 
were served by affixture, and nolreturns ofthe minor's income having been filed ex parte assessments were 
made determining the taxable income to the best of the officer’s judgment, on the basis of which notices 
of demand were issued On petitions filed by the Court guardian under Article 226 of the Constitution 
to quash the assessments, 

Held, (1) there was lack ofjurisdiction on the part ofthe Agricultural Income-tax Officer to make a 
best judgment assessment 1n the case 

(2) Where a person on whose behalfincome ıs received 1s a minor, a notice 1s necessary to 
the guardian and assessment has to be made upon that guardian A notice issued either to the minor 
direct or to a person not the lawful guardian is not vahd 

(3) The grant of a writ 1s within the discretion of the High Court; whether the alternative 
remedy 1s an effective alternative remedy may, no doubt, be a matter for consideration, but where a 
lack of jurisdiction on the part of the assessing authority 1s established, the Court would not be justi- 
fied in declining to 1ssue the writs 

Petitions under Article 226 of the Constitution of India, praying that in the 
circumstances stated therein and m the affidavit filed with W P. No 1347 of 1961 
on the file of the High Court, the High Court will be pleased to issue of writs 
of certiorari calling for the records in CIR. No. 101/R/59-60 and m C.I.R. No. 
101/R/60-61, dated 30th November, 1960 on the file of the Agricultural Income- 
tax Officer, Dindigul and quash the orders dated 30th November, 1960 and made 
therem. 

P. N. Venugopal for S. Gopalratnam, for Petitioner. 

S Mohan, for the Additional Government Pleader on behalf of Respondent. 

The Court made the following 

ORDER —In these petitions under Article 226 of the Constitution, writs „of 
certiorari are prayed for to quash the orders of assessment made by the Agricultural 
Income-tax Officer for the assessment years 1959-60 and 1960-61. The petitioner 15 a 
minor The affidavit filed by the guardian of the minor petitioner states that the 
deponent was appointed guardian of the petitioner, her person and property, under 
the Guardian and Wards Act in O.P No. 26 of 1943 by the Sub-Court, Dindigul. 
The minor has been under the protection of this guardian It is not 1n dispute that 
the properties, with respect to the income of which the assessments have been made, 
belong to the minor For the two years no return was submitted, presumably on 
the ground that there is no assessable income from the property. It appears that 
the Agricultural Income-tax Officer issued a notice to one Mahomed Ibrahim 
Rowther as the guardian of the minor under section 16 (2) of the Agricultural 
Income-tax Act This notice was served by affixture, and as no return was filed, 
the Officer made under section 17 (4) of the Act best of judgment assessments, and 
the taxes held to be due from the petitioner for the two years were fixed at Rs 197 65 
and Rs. 662 35. The contention of the guardian of the mmor is that no assessment 
could have been made under section 17 (4) of the Act, unless a valid notice had been 
served as required by section 16 (2) of the Act. It1is claimed that as the deponent 
is the properly appointed guardian, notice should have been given to her and that 
the absence of notice invalidates the assessments 1n question 
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The counter-affidavit filed on behalf of the Agricultural Income-tax Officer 
denies the allegation that proper notice was not served. It 1s stated that a notice 
was sent to the Petitioner meaning thereby the minor in question, and as this notice 
was refused, it was served by affixture. It is also urged that Mahomed Ibrahim 
Rowther, care of whom the notice was issued, is the son of the deponent of the 
affidavit accompanying the petition It 1s also stated that it was this Mahomed 
Ibrahim Rowther who paid the tax for the assessment year 1958-59. For those 
reasons, the adequacy of the notice served 1n the instant cases is sought to be 
supported. It is further urged that the petitioner has an effective remedy of filing a 
revision to the Commissioner under section 34 of the Act and that these writ petitions 
should for that reason be dismissed. 


I am of opinion that the assessments 1n the two cases cannot be supported. Sec- 
tion 16 of the Madras Agricultural Income-tax Act provides for making returns of 
income. Every person who holds land ın excess of the exempted extent 1s required 
under sub-section (1) to furnish a return before the first of June every year. In the 
absence of a return stipulated by sub-section (1), or if, in the opinion of the Income- 
tax Officer, the holding of a person 1s of such an extent as to render that person liable 
to payment of agricultural income-tax, the Officer may issue a notice under section 
16 (2) requiring the submission of the return within a prescribed period. Section 17 
provides for the making of the assessment and sub-section (4) thereof empowers the 
Income-tax Officer to make the assessment to the best of his judgment 1f any person 
fails to make a return under sub-section (2) of section 16. In the case of persons of 
certain classes, their liability is dealt with under section 8 of the Act. This section 
provides that 1n the case of agricultural income which a guardian appomted by an 
order of Court is entitled to receive on behalf of any person, that tax shall be levied 
upon and recoverable from such guardian 1n like manner and to the same amount 
as it will be leviable upon and recoverable from the person on whose behalf such 
agricultural income is receivable Section 8 (1) (c) enables simultaneous assessments 
being made both upon the guardian and the person on whose behalf the 1ncome is 
receivable. It 1s obvious, however, where the person on whose behalf the income 1s 
received is a minor, no such direct assessment is possible. A notice is thus neces- 
sary to issue to the guardian appointed by Court and assessment has to be made 
upon that guardian, but as 1f the assessability was that of the person receiving the 
income. 


The short question now 1s whether the notice in this case issued to a person who 
was not the lawfully appointed guardian 1s a valid notice under section 16 (2), and, 
whether after the service of such a notice, the Income-tax Officer is competent to make 
an assessment under section 17 (4) ofthe Act. The liability of persons under disability 
IS specified 1n section 8 of the Act and that section requires that the tax shall be levied 
only from the guardian of such a person It 1s axiomatic that When no notice can 
properly 1ssue to a minor direct, it is his lawful guardian either under the personal 
law of the parties or such guardian appointed by Court who 1s liable to be assessed 
in respect of the 1ncome receivable by the minor. The claim of the Department 
that 1n the previous year a notice was 1ssued to the maternal uncle of the minor, 
Mahomed Rowther or that he paid the tax for that assessment year 1s wholly 
irrelevant for the purpose of adjudicating upon the validity of the notice in the instant 
cases. When the law requires that a particular course should be followed before the 
Income-tax Officer can derive the right to make a best of judgment assessment 
under section 17 (4), the failure to adopt the prescribed course necessarily 
invalidates the subsequent action The learned Additional Government Pleader 
Is not able to support the contentions found in the counter-affidavit. Jt follows, 
therefore, that there was a lack of Jurisdiction on the part of the Income-tax Officer 
to make the best of judgment assessments 1n these cases. 


I am not impressed by the further contention that as the petitioner has a right 
of revision to the Commissioner, she ought to be denied the writs prayed for. The 
grant of a writ is within the discretion of this Court and whether the alternative 
remedy is an effective one may, no doubt, be a matter for consideration ; but where 
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a lack of jurisdiction on the part of the assessing authority is established, I do not 
think that this Court would be justified in declining to 1ssue the writs. 


The petitions are accordingly allowed. The rules are made absolute. There 
will however be no order as to costs. 


It hardly requires to be stated that the Department is not without a remedy, 
for the period of limitation for making a proper assessment has not run out. 


V.S. Writ petitions allowed. 





IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
(Oridinary Original Civil Jurisdiction.) 
PRESENT :—MR. Justice R. SADASIVAM. 


Sona Ana Pana Baulraj alias Subbiah Nadar and another ..  Pehtioners* 
U. 
S.P. Vadivelu Nadar and Sons and others .. Respondents. 


Trade Marks Act (V of 1940), section 24—Apphicability—Proceedings under section 46 for rechfication— 
If *'legal proceedings "—Lapse of seven years after original registration of trade mark—Effect—Right to apply 
for rectification —Absence of charge of fraud and absence of likelihood of confusion or deceptton—Section 8 (1) (a) — 
*€ Invented word "—Registration of geographical. name—Section 6 (1)—Scope—Dectston of Regtstrar—Inter- 
ference under section 46—Princeples—Trade and Merchandise Marks Act (XLIII of 1958), sections 11, 32 and 
56—Words and phrases—'* Legal proceedings " —'* Distinction  —'* Geographical name ! —** Invented word ”. 


The object of section 24 of the Trade Marks Act, 1940, ıs to provide that after the lapse of 
seven years from the date of registration of a trade mark containing a trade name, nobody should be 1n 
a position to challenge the registration or to seek to rectify ıt There 1s no warrant for the contention 
that proceedings for rectification under section 46 are not legal proceedings and therefore section 24 
cannot be invoked 1n proceedings under section 46 


The phrase “‘ legal proceeding ” 1s any proceeding in a Court of justice by which a party pursues 
a remedy which the law affords him "f It 1s designed to embrace all processes by which matters relating 
to a trade mark are brought to the attention of the Court, whether in an action 1s commenced by a 
Writ or by Motion or Originating Summons 


Proceedings before the High Court for rectification of the register of trade marks are to be treated 
as legal proceedings within the meaning of section 24 Hence the registration of a trade mark should 
be taken to be valid ın all respects, when more than seven years have elapsed after 1ts origmal registra- 
tion and 1t cannot be rectified under section 46, especially when no charge of fraud 1s alleged and 
when there is no likelihood of any confusion or deception by the use of a word ın the mark as mentioned 
in section 8 (a) of the Act 


In re Keystone Knitting Mills’ Trade Mark LR. (1929) 1 Ch 92, followed 


When a trade name had acquired a distinctive meaning as the name of a particular article, of a 
particular person or firm, and there 1s sufficient evidence in respect of the said distinctiveness early 
enough te justify the registration of the trade-name 1t cannot be said that its registration was not Justi- 
fied under section 6 (1) on the ground of its bemg a geographical name (name of a place) and that 1t 1s 
not an invented word To be an '* invented word ", the word must be newly comed and 1t must also 

ebe a word which has no obvious meaning to the ordinary educated person A trade mark may consist 
of one or more words having no reference to the character or quality of the goods and not being a 
geographical name 


A word does not become a geographical name simply because some place upon the earth's surface 
has been called by it 
(Principles to be applied discussed ) 


A word or name is ** distinctive ” 1f 1t 1s adapted to distinguish goods of the proprietor of the trade 
mark from those of other persons It 1s not sufficient to distinguish goods from goods but the trade 
mark should distinguish the goods of one proprietor from the goods of another proprietor 


The relief to be given under section 46 1s a discretionary relief and though the Court 1s bound to 
consider the case independently on merits, 1t would ordinarily be loath to interfere with the discretion 
of the Registrar 

Petition under sections 46 and 72 of the Trade Marks Act (V of 1940) for recti- 
fication of the Register of Trade Marks by expunging the trade mark No 133588 
containmg the trade name ‘ Manthithoppu’. 














* O. . No. 152 of 13th September, 1963 
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R. Gopalaswam: Iyengar, for Petitioners. 
K. Rajah Iyer, for Respondents. 


The Court made the following 

ORnER.—The first respondent, which is a firm of partners comprising of the 
second respondent and his sons, was originally doing business at Usilampatti but 
subsequently shifted its business to Madurai. The firm was carrying on business 
in the preparation and sale of a medicinal oil described as “‘ Manthithoppu Manikatti 
Swamigal Sarvaroga Sanjvi Thaiam". The second respondent learnt the process 
of preparing the medicinal oil from Manikatti Swamigal of Inam Manthithoppu 
and got an exclusive right to manufacture and sell the said thailam within the 
district of Madurai by virtue of the agreement Exhibit P-1 dated 21st July, 1933 
entered into with the said Swamigal. He got the label “ Sarva Roga Sanjeevi 
Thailam *' marked as ‘ A’ in Exhibit P-2 registered under the document at Cal- 
cutta on 10th September, 1934 He issued a notice of registration in respect of 
the same ın the issue of the Tamil Paper “ Jayabharathi? dated 18th November, 
1936 as evidenced by Exhibit P -3 Subsequently he got.the registered release deed 
Exhibit P-4 dated goth April, 1939, from Manikatti Swamigal of Inam Manthi- 
Thope exter.ding his rights under Exhibit P-1 to the eritire hmitsof India. He 
got the lakel form in Exhibit R-7 with the several trade names registered before 
the Assistant Registrar of Trade Marks, Calcutta, after the Trade Marks Act of 
' 1940 came into force. Subsequently on 3rd May, 1948, he applied to the Regis- 
«trar of Trade Marks at Bombay under the Trade Marks Act of 1940 for regis- 
tration of the label contained in Exhibit R-1 and it was actually registered on 
2nd March, 1950 On thesame date he got the three other trade marks Nos. 
133584, 133585, 133588 registered in respect of the names ‘ Manthithope Mani- 
katti Swamigal’, * Sarvaroga Sanjeevi Thailam’ and ‘ Manthithope’ found in the 
main label registered separately. He issued the notification Exhibit P-5 in the 
Tamil Daily Newspaper “ Thanth: ” dated gth June, 1950, in respect of the said 
registrations He renewed these registered trade marks on goth March, 1955, as 

evidenced by Exhibit R-6 j 


The first petitioner as the Manager of the joint family consisting of himself 
and his brothers is carrying on business in a medicinal oil as “ Manthithope M. 
Shanmugam Kaimurai Anuboga Sarvaroga Sanjivi Thailam at Usilampatti, 
Madurai District, since the year 1948 His case is that his father started the busi- 
ness after learning the art of preparmg the oil from one M. Shanmugam, son of 
Manthithope Manikatti Swamigal But the said Shanmugam and another were 
procecuted by thesecond respondent in C.C No 1440 of 1945 on the file of the Sub- 
Magistrate, Nilakotta1, for using a false trade or property mark with intent to deceive 
or mjure any person knowingly and, or selling goods marked with a counterfeit 
property or tra’e mark and found guilty and convicted under sections 482 and 
486, Indian Penal Code, as evidenced by Exhibit R-12. Both the accused preferred 
an appeal against their conviction But the conviction and sentence passed againts 
Shanmugam were confirmed as evidenced by Exhibit R-13. ° 


The second petitioner started a firm under the name and style of “ Rajan 
Brothers", which was subsequently transformed into a partnership firm called 
G A K. Rajan & Co. and the firm carried on business of manufacturing and sell- 
ing the herbal oil under the name and style of * Manthithop> Hanuman Sanyivi 
Thaiam ”, The second petitioner claimed to have learnt the art of manufacturing 
‘the thailam from ons Thangaswami Nadar of Manthithope, who was one of the 
many disciples of Manikatt: Swamigal of Manthithope The second respondent 
filed a suit against the said Thangaswam Na lar and another m OS No 29 of 
1945 on the file of District Munsif’s Court, Thirumangalam, as evidenced by Exhibit 
R-10 ani ıt ende! m a compromie decree as ev.dencel by Exhibit R-11, under 
which the rights of the second respondent were recognised‘ Subsequently when 
the petitioners infringed the rights of respondents 1 and 2, the latter filed O S. Nos. 4 
and 5 of 1954 on the file of the District Judge, Ramanathapuram at Madurai for 
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injunction. Exhibit R-18 1s the printed copy of the judgment m those suits, which 
were tried together, and it shows that respondents 1 and 2 got an mjunction subs- 
tantially as prayed for against the petitioners On appeal to this Court, Rama- 
chandra Iyer, J. (as he then was) found that respondents 1 and 2 had acquired rights 
under the Trade Marks Act 1n respect of the registered trade marks, but vacated 
the myunction m respect of the label and the name Manthithope Manikatti Swamiga | 
mainly on the ground that the label and the word used by the petitioners were 
not so similar as to constitute an mfringement of the respective trade marks m ques- 
tion. Exhibrt R-19 1s the certified copy of the Judgment of Ramachandra Iyer, J., 
m the said Appeals Nos. 560 and 561 of 1956 on the file of this Court. But m the 
Letters Patent Appeal preferred by 1espondents' 1 and 2, the myunction as granted 
by the District Judge was restored completely. 


The present application is only for rectification of the Trade Mark Register 
by expunging the trade mark No 133588 contaming the trade name * Manthithope *. 
Sn K. Rajah Iyer, appearing for respondents 1 and 2, raised a prelimmary objec- 
tion that the petition for rectification is not maintainable by reason of the provisions 
of section 24 of the Trade Marks Act, 1940 which I shall hereafter refer to as the 
Old Act, so as to distmguish ıt from the ‘Trade and Merchandise Marks Act, 1958 
vee I shall hereafter refer to as the New Act. Section 24 of the Old Act provides 
tnat : 


** In all legal proceedings relating to a registered trade mark, the original registration of the 
trade mark shall after the expiration of seven years from the date of such original registration be 
taken to be valid in all respects unless such registration was obtained by fraud, or unless the trade 
mark offends against the provisions of section 8 ” 


In the present case, no charge of fraud has been levelled against respondents 1 and 3; 
Clause (a) of section 8 of the Old Act 1s the only other provision which has been 
invoked by the petitioner as a ground for rectification of the register ın respect of 
the trade name Manthithope. in Exhibit R-19 ıt was found that there ıs no likeli- 
hood of any confusion or deception by the use of the word Manthithope But 
the said finding was given on the basis that the petitioners had failed to prove that 
Manthithope 1s the place of origin of the oils prepared by them or a place noted for 
production of such oils. At the time when the trade names of respondents 1 and 2 
were registered there was no scope for anyone being deceived or any confusion 
bemg caused by the registration of the said trade names as no one else was using 
them at that tune. In fact there are no particulars in the petition as to how the 
registration of the trade name ‘‘ Manthitope" cause; confusion or interferes pre- 
judicially with the trade of the petitioners. Under the correspondmg section 32 
of the New Act, there 1s another exception which provides that registration of the 
trade mark shall not be conclusive as to validity even after seven years if the trade 
mark was not at the commencement of the proceedings distinctive of the goods 
of the registered proprietor. 


But the mam argument of the learned Advocate for the petitioners ıs that 
section 24 of the Old Act could be invoked only in respect of legal proceedings 
and that the proceedings for rectification under section 46 of the Old Act are 
not legal proceedings. He relied on the decision m Ram Rakhapal v. Amnt 
Dhara Pharmacy}, m support of his contention. But a contrary view has been taken 
in Zenith Colour Trading Co. v. Taherally® and In the matter of Om Parkash?. But the 
latter decision was dissented from m the above Allahabad case.’ The expression “legal 
proceeding’ 1n section 19, Indian Penal Code, has been held to mean a proceeding 
regulated or prescribed by law ın which a Judicial decision may or must be given 
(vide Abboy Naidu v. Kanmappa*. The phrase "legal proceeding” 1s any proceedings 1n 
a Court ot Justice by whicha party pursues a remedy which the law affords him. 
In re Keystone Knitting Mill? Trade Mark?, the phrase “m all legal proceedings 











I, ALR, 1957 All, 683 at 701. 4 ALR. 1929 Mad 175. 
2, 58 Bom.LR, 912. 5. L.R. (1929) 1 Ch. 92 at 103, 
3, ALR. 1956 Puny. 4. 
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relating to a registered trade mark” contamed in section 41 of the Trade Marks 
Act, 1905, of England has been construed. It should be noted that section 41 of 
the Trade Marks Act of 1905 of England 1s also similar to section 24 of the Old Act, 
but for one difference, namely, the specific reference to the inclusion of applications 
for rectification The specific reference to the application for rectification of the 
register was evidently made by way of abundant caution. It was held 1n that case 
that the above phrase was designed to embrace all processes by which matters relat- 
ing to a trade mark are brought to the attention of the Court, whether ın an action 
commenced by a Writ or by Motion or Origmatmg Summons. It 1s clear from this 
decision that the purpose of section 41 of the Trade Marks Act of 1905, corresponding 
to section 24. of the Old Act, 1s to consummate a possessory title obtained by regis- 
tration into an absolute title after the lapse of the seven years period. Evea in 
the decision in emth Colour Trading Co v. Taherally+, ıt 1s pomted out that the 
object of section 24 of the Old Ac. ıs to provide that afier the lapse of seven 
years from the date of registration, nobody should be in a position to challenge 
the registration or to seek to rectify it. It is significant to note that section 32 
of the New Act specifically mcludes applications under section 56 of the said Act, 
corresponding to section 46 of the Old Act, while referrmg to legal proceedings. 
It 1s true, as pomted out m the above Allahabad case?, that section 24, does not 
impose a period of limitation 1n respect of an application under section 46 of the Old 
Act. But it could not be expected to do so as section 46 of the Old Act could be 
invoked ın respect of cases excepted under section 24 of the Old Act. Itis true thai 
the proceedings before the Registrar are not legal proceedings. But this would 
not show that proceedings before this Court, though termed as Tribunal, are not 
legal proceedings. Section g of the Old Act debars the registration of the names 
of chemical elements as trade names and 1t provides that notwithstanding anything 
m section 24, such registration of names of chemical elements, shall be deemed 
for the purpose of section 46 to be an entry made 1n the register without sufficient 
cause or an entry wrongly remainmg on tne register, as the circumstances may 
require. The words “ notwithstanding anythmg ın section 24, be deemed for the 
purposes of section 46” contained im section g of the Old Act suggest that the pro- 
visions of section 24 may be applicable m a case under section 46 of the Act. Other- 
wise there would have been no necessity for using the words ** notwithstanding any- 
thing m section 24". But this contention has been got over 1n the Allahabad case? 
by observing that the Indian Legislature in enacting section g blindly reproduced 
the language of the English Act. I am unable to accept this argument to get over 
the clear language of the Legislature not only 1n section 9 but also ın several other 
sections in the Old Act. Clause(a) ofsection 27(2) of the Old Act refers to registered 
trade marks consisting of words used as name or description of an article or substance 
for the purposes of any proceedings under section 46, while clause (b) of the same 
section 27 (2) refers to any other legal proceeding relating to the said trade mark. 
The word ‘ any other’ qualifying the words ‘ legal proceeding ' in section. 27 (2) (b) 
indicate that all or at least some of the proceedings under section 46 referred * 
to ın section 27 (2) (b) are also legal proceedings. Section 74 of the Old Act relates 
to appearance of Registrar in proceedings involving rectification of register and 
it provides : 

“ In any suit or other legal proceedings ın which the relief sought includes ‘alteration or rectifi- 


cation of the register, the Registrar shall have the right to appear and be heard, and shall appear if 
so directed by the tribunal". 


The learned Advocate for the petitioners was not able to show what othe: legal 
proceedings for rectification of the register of trade marks other than suitcould be 
initiated apart from the one under section 46 of the Old Act. This 1s a clear 1ndica- 
tion that proceedings like the present one are legal proceedings. The use of the 
words ‘all proceedings under this Act before a High Court’ in section 74-A of 
the Old Act cannot lead to any inference that the proceedings before a High Court 
are not legal proceedings. Proceedings before the High Court for rectification 


a 
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of the register are treated 1n English Law as legal proceedings and there is nothing 
in the provisions of the Trade Marks Act of 1940 to hold that the Indian Legisla- 
ture intended that the proceedings before the High Court ın respect of applications 
under section 46 of the Old Act should not be deemed to be legal proceedings For the 
‘foregoing reasons I prefer the view expressed in Zenith Colour Tiading Go v Taherally* 
and Zn the matter of Om Pas kash?, though 1t was assumed 1n those cases that proceedings 
under section 46 of the Old Act are legal proceedings, to the view expressed in Ram 
Rakhpal v Amrit Dhara Pharmacy?. Having regard to the provisions of section 24 
of the Old Act, the registration of the name ‘ Manthithope ’ should be taken to be 
valid 1n*all respects as more than seven years had elapsed after 1ts original registra- 
‘tion and ıt cannot be rectified under section 46, 0f the Old Act. 


Sri K Rajah Iyer appearing for respondents 1 and 2 contended that if the 
proceedings under section 46 of the Old Act are not legal proceedings, the present 
application would not be saved under section 136 (4) of the New Act. "There 1s 
considerable force in this contention. The learned Advocate for the petitioners 
contended that as he had filed the present petition under the Old Act, before the 
New Act came into force, he 1s entitled to continue it either under the Old Act or 
under the corresponding provisions of the New Act He relied on the decision ın 
Hanumantha Rao v Anantarama Iyer*, where it was pointed out that the general 
rule 1s that the rights of parties 1n a pending action are governed by the law obtain- 
ing at the time of the commencement of the action. It was pointed out 1n that 
decision that there is no specific provision in the Madras Buildings (Lease and 
Rent Control) Act (XVIIT of 1960) applying it to all proceedings pending at the 
commencement of the Act. But ıt was held that the application filed by the res~ 
pondent in that case was not an application made or a proceeding commenced 
under any provision of the repealed Act or the Rules framed thereunder, and hence 
the respondent in that case could not rely on any enabling provision in the New 
Act to maintain the application purported to have been filed under the Old Act. 
The learned Advocate for the petitioners relied on clause (2) of section 136 of the 
New Act in support of his contention But the said clause only provides that an 
application, if ın force at the commencement of the Act, should be deemed to con- 
ünue 1n force under the corresponding provisions of the New Act. But the only 
application filed under the Old Act which 1s saved under clause (4) of section 136 
of the New Act 1s an application which has given rise to legal proceedings. Hence 
having regard to the repeal of the Old Actand the saving provisions contained in 
section 136 of the New Act, the present petition could be continued under the Old 
Act, only if ıt 1s in respect of any legal proceedings For the foregoing reasons, 
I am of opinion that the present petition is not maintainable. 


I shall proceed to consider the petition on merits on the assumption that the 

petition is maintainable in spite of the provisiosn contained in section 24 of the 
Old Act. Sri Gopalaswami Iyengar, the learned Advocate for the petitioners, 
econtended that the word ‘ Manthithope’ is not an invented word but denoted 
only a place, and being only a geographical name could not be validly registered 
under the Act ås a trade-name ın respect of the medicinal oils prepared by res- 
pondents 1 and 2. Ramachandra Iyer, J., as he then was, considered this conten- 
tion 1n detail with reference to the authorities cited by Sri Gopalaswami Iyengar, 
in the appeals preferred by the petitioners to this Court in AS Nos. 560 and 561 
of 1956, as evidenced by Exhibit R-19 and he rejected the contention on the ground 
that there 1s discretion to register even a geographical name if it is distinctive in 
its relation to a. particular class of goods, namely, medicinal oils of respondents 1 
and 2 in this case. Sri Gopalaswami Iyengar took me through several decisions 
to persuade me to accept his contention 


There is much force in the contention of Sri Gopalaswami Iyengar that the 
trade-name ‘ Manthithope’ cannot be considered an invented word. The term 
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2. AIR. 1956 Pun 4. 4. (1962) 1 M.L J. 441 at 444. 5, 
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‘invented word’ has been discussed ın Eastman Photographic Materials Company v. 
Comptroller-General of Patents, Designs and Trade Marks’. It was pointed out in 
that decision that mere combination of two English words could not be considered 
an invented word, even though the combination may not have been 1n use before. 
Thus in the case In re Registered Mark No 530, 535 of Boots Pure Drug Co , Lid ?, the 
word ‘ Livron ? was claimed by Boots & Co as an invented word indicating the two 
components of that medicine, namely, liver and iron It, however, appeared. 
that there was a small town ın France of the name Livron in which a French Com- 
pany was having a factory and cairying on a business similar to that of the English. 
Company. It was held in the above case that the word ‘ Livron’ was*not an 
invented word. In the decision ın Philippart v. William Whiieley, Lunited?, Parker, J , 
stated two considerations which are essential before a word can be an invented 
word, namely, that the word must be newly coined, and that ıt must also be a word. 
which has no obvious meaning to the ordinary educated Englishman. It 1s not 
necessary to pursue the matter further as Sri K Rajah Iyer appearing for respon- 
denis 1 and 2 did not seek to justify the registration of the trade-mark under clause 
(c) of section 6 (1), but only under clauses (d) and (e) of section 6 (1) of the Old Act. 


Under section 6 (1) (d) of the Old Act a trade-mark may consist of, one or more 
words having no direct reference to the character or quality of the goods, and not 
being, according to its ordinary signification, a geographical name. Itis stated 
in the counter filed by the third respondent that the second respondent appears to 
have represented to the Registrar of Trade Marks that the word ‘ Manthithope ' 
meant monkey grove and as such 1t was not a geographical name 1n its ordinary 
significance within the meaning of section 6 (1) (d) ofthe Old Act In In re Magnolia 
Metal Company's Trade Marks*, it was pointed out that in the absence of special 
circumstances, the phrase “ geographical name " should be interpreted so as to 
be 1n accordance in some degree with the general and popular meaning of the 
words, and a word does not become a,geographical name simply because some place 
upon the earth’s surface has been called by ıt. Thus it was pointed out in that 
case that the word * Monkey ’ 1s not proved to. be a geographical name by showing 
merely that a small and by no means generally known island has been called by 
that name But ıt is doubtful in this case whether the trade-name ‘ Manthithope ' 
is notam its ordinary signification a geographical name Manthithope is a small 
village in Koilpatti Taluk in Tirunelveli District In fact the second respondent 
learnt the art of manufacturing the medicinal oil from Manikatti,Swamigal who 
hailed from Manthithope Hence it 1s doubtful whether the registration of the 
trade-name ‘Manthithope’ could be justified under section 6 (1) (d) of the Old Act. 


The main question for consideratio in this case'is whether the trade-name 
‘Manthithope ’ registered by respondents 1 and 2 was distinctive of their goods 
at the time of the registration Under section! 74 (1) of the ‘Old Act the'Registrar 
has a right to appear and to be heard in proceedings involving rectificahon of regis- 
ter. Under section 74 (2) of the Old Act, T = 


2 a a EL (89 
Ae ca E -- The Registrar may, in hep of appearjng, submit a statement in writ- 
ing signed by him, giving such particulars as he thinks proper of the proceedings before him felatin 
to the matter ın issue, or of the grounds of any decision given by’him affecting it, or of the practice 6 
the Trade Marks Registry ın like cases, or of other matters relevant to the issues and within his know- 


1 edge as Registrar, and such statement shall be evidence ın the suit ov other proceeding, ” ` 


Hence the statement filed by the Registrar in this case ‘shall be evidence ın 
this proceeding. The statement shows that the respondents 1 and 2 furnished evi- 
dence of distinctiveness 1n respect of the trade-marks when they applied for regis- 
tration It 1s clear from the decision in Cba Ltd., v Ramalingam? that the relief 
to be given under section 46 of the Old Act 15a discretionary relief, and, that though 
the Court 1s bound to consider the case independently on merits, it would ordinarily 
be loath to interfere with the discretion of the Registrar In the present case; res— 
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pondents 1 and 2 have succeeded in their civil litigation 1n obtaining an injunction 
against the petitioners 1n respect of their trade-marks. It is true the relevant ques- 
tion for consideration in this petition is whether the trade-name ‘ Manthithope ” 
registered by 1espondents 1 and 2 was distinctive of their goods at the time of their 
application for registration on 3rd May, 1948. Apart from the evidence afforded 
by the statement filed by the Registrar, respondents 1 and 2 have filed a large number- 
of letters to prove their case. Even taking the letters up to 3rd May, 1948 alone 
into consideration,itis easy to find that the medicinal oil prepared by respondents 
1 and 2 had come to be recognised as the “‘ Manthitope Thailam ” of respondents 
I and 2 ven prior to the date of application for registration , It is true that most 
of the letters are letters by customers of respondents 1 and 2 for supply of the oil. 
But there 1s one letter dated 27th March, 1947, by a general member of the public, 
namely, S. S. Ramachandran, for Manthithope oil of respondents 1, and 2 on the. 
ground that he found it effective when he used it for himself and the members of 
his family. On the other hand, the petitioners, on whom the burden of proof lies 
to establish that the trade-name “‘ Manthithope ” has not acquired. any distinctive- 
ness as claimed by respondents 1 and 2, have not adduced any evidence in support 
of their. contention. 


The principles on. which geographical names are generally held not suitable 
for registration can be easily stated, though st 1s a difficult task to analyse the several 
decisions and find out any test to decide why particular geographical names have 
been allowed to be registered on the ground of distinctiveness of the goods of a trader, 
while other geographical names have been held to be not distinctive and fit for regis- 
tration. Purely laudatory words cannot be allowed to be registered ‘as the trade- 
name of the goods of a particular trader as it would give him a monopoly to which 
he is not entitled. Thus the word ‘ perfect.’ could not be registered by a trader 
though he would have used 1t in connection with his soap and the name became 
distintive of his soap The principle ıs thus put by Sir Herbert Cozens-Hardy in 
In re Joseph Crosfield & “Sons, Ltd. (The Perfection Soap Case)? :. 


** Wealthy traders are habitually eager to enclose part of the great common of the English language 
and to exclude the general public of the present day and of the futute from access to the inclosure ’” 


In the case of a geographical word also 1t may be inherently adapted to distinguish 
as in the instances given by Fletcher Moulton, L J in the Perfection Soap Caset of 
* Monte Rosa " for cigarettes, of “‘ Teneriffe’. for boiler plates. „At the other 
end of the scale would be such words as “ British, Yorkshire and Liverpool" as 
pointed out in Yorkshire Copper Works, Lid v. Registrar of Trade Marks? Yi was also 
pointed out ın this case that though ıt may appear paradoxical, - 
“ the more apt a word 1s to describe the goods of a manufacturer, the less apt it ıs to distinguish 


them ; for a word that ıs apt to describe the goods of A, 1s likely to be apt to describe the similar goods 
of B and it 1s for this very reason ‘that a geographical name 1s prima facie denied 'registrabihty ” 


“ For, just as a manufacturer 1s not entitled to a monopoly of a laudatory or descriptive epithet,,. 
€o he 1s not to claım for his own territory, whether county, country or town, which may bein the future , 
if 1t 15 not now, the seat of manufacture of goods similar to his own ” 


Thus in the above case where a company which manufactured most of its products 
in Yorkshire applied for registration of the word “ Yorkshire ” as a trade-mark 
for their goods, 1t was held that even though the mark might have acquired 100 
per cent distinctiveness, the word was inherently not adapted to distinguish the 
goods ın question as that of the company — ''husin Zn re Magnolia Metal Company's 
Trade Marks?, 1t was observed that 1t cannot be said that the name Mangolia 
distinguished the manufacture by the claimants of the trade-mark from the manu- 
facture of the same article by other persons. Similarly in the case in In re Registered’ 
Trade Mark Nos. 530, 535 of Boots Pure Drugs Co , Ltd 4, the trade-name, ‘ Livron ? 
was held to be not distinctive of the registered proprietor of the goods ast 
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the rival firm at the time of the registration In the decision in A Bailly & Co v 
Clark, Son & Morland}, ıt was held that although the trade-mark "Glastonburys" 
was distinctive in fact, ıt was not “ adapted to distinguish ” the goods of the res- 
pondents in that case who had registered the mark, from those of other manufacturers 
of similar goods 1n the town of Glastonbury, who ought not to be hampered or res- 
tricted, by the presence of the mark on the register, 1n selecting the particular form 
of words by which they might desire to describe their goods as being products of a 
town which, in fact, enjoyed a reputation ın connection with the manufacture of 
sheepskin slippers. ‘To take an instance from our own country, 1t would not be 
open to one trader of mats 1n Pathamadai to get the word ** Pathamada1" registered 
so as to preclude the other traders*of that place from using that name which ıs so 
well known ın connection with mats Butin In re Apollinaris Trade Mark?, a German 
Company who were the owners of the Apollinaris mineral water spring was allowed 
to register the word ‘ Apollinaris " on undertaking not to use the mark except in 
respect of water from the said spring as there was evidence of very extensive user of 
the word “ Apollinaris " and that it meant the water from the appellants’ spring 
and no other water It was pointed out ın that decision that the word “‘ distinctive "' 
in the relevant clause of the Trade Marks Act of England corresponding to section 
6 (1) (e) of the Old Act shall mean adapted to distinguish goods of the proprietor 
of the trade-mark from those of other persons. It 1s not sufficient to distinguish 
goods from goods, but the trade-mark should distinguish the goods of one proprietor 
from the goods of another proprietor. "Thus the decisions referred to by the learned 
Advocate for the petitioners where geographical names were not allowed to be 
registered could be easily distinguished. 


it could not be said that the word “ Manthithope ” 1s not adapted to distinguish 
the goods of respondents 1 and 2 from those of others. It is clear from what I 
have stated that the trade-name “‘ Manthithope ” had acquired a distinctive mean- 
ing as the name of the medicinal oil of respondents 1 and 2 and there was sufficient 
evidence 1n respect of the said distinctiveness even on 3rd May, 1948 to justify the 
registration of the trade-name. Thus there are no grounds to rectify the register 
of trade-marks as prayed for by the petitioners. The petition 1$ therefore dismissed 


with costs. 
P.R N. ——— Petition dismissed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—Mr. JUSTICE K. VEERASWAMI. 


Pasumarthy Kuppu Reddy and two others .. Petitioners* 
v. 


The Corporation of Madras Represented by the Commis- 
sioner Respondent. 


Madras City Mumcipal Act (IV of 1919), sections 223 and 365—Scope—Balcones of burldings—S pac 
above road or street—No vesting in Corporation—Powers of Corporation, only regulatory—Levy of fee—Only a 
licence fee and not tax—Enhancement of lwence fee—No correlation between enhancement? and services rendered 
an enforcing regulatory provisvons— Enhancement ulegal—Levy as licence fee or tax—No other independent head of 


power to make levy 

The licence fees fixed by the Corporation of Madras prior to 1960-61 for the balconies was two 
rupees per annum for the first ten square feet or part thereof and rupee one for every additional ten 
square feet of part thereof The rate was enhanced for 1960-61 by raising to rupee one per square 
foot or part thereof for the first projection, rupees two per square foot or part thereof for the second 
projection and rupees four per square foot or part thereof for the projection beyond two feet The 
petitioners who were paying before Rs 26, Rs 10 and Rs 51 had to pay Rs 595, Rs 210 and 
Rs 1,674 respectively after the enhancement In Writ Petitions questioning the legality of such 


enhancement, 


Held The amount chargeable under section 223 of the Madras City Municipal Act 1s only a 
licence fee and that fee being not a tax but a sum collected to compensate the service rendered in 
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enforcing the regulatory provisions ın relation to encroachments on streets under the Act. Since 
there is in the enhancements no correlation between the fees as enhanced and the value of the services 
rendered by the Corporation, the enhancement 1s illegal 


The Act makes a clear distinction between fees, taxes and rent where leases are granted by the 
Corporation So far as the space above a road or street 1s concerned (a balcony) there ıs no indication 
m the Act, that 1t 1s vested in any manner in the Corporation Its powers ın respect of space over a 
street, or road ıs merely regularoty The power that has been granted to the Corporation under 
section 223 read with section 365 1s no more than to levy a licence fee which 1s intended to com- 
pensate the Corporation for the expenses 1t would have to incur in enforcing the regulatory provisions 
in relation to encroachments 


Aparf from licence fee or tax or rent, there 1s no independent head of power in exercise of which 
the Corporation 1s entitled to stipulate whatever ıt likes for grant of licence under section 223 


Petitions under Article 226 of the Constitution of India, praying that in the 
circumstances stated therein and ın the affidavits filed therewith the High Court 
will be pleased to issue a writ of prohibition prohibiting the respondent, 1ts officers. 
and servants from collecting the sum of Rs 595 and Rs 210 demanded 1n their 
notices R D CH. 12/61-R-2, No. 7282, dated 9th January, 1961 and RDCH. 
12/60, dated 29th November, 1960 as licence fee for the balcony of the building 1n 
premises Nos. 4/233 and 218 respectively in Nethaji Subash Chandra Bose Road, 
Georgetown, Madras-1. 


T. T. Vyayaraghavan and S. V. Subramaman, for Petitioners. 
T. Chengalvaroyan, for Respondent. 


The Court made the following 


Orver.—These petitions are directed against levy by the respondent Cor- 
poration of Madras, of licence fee upon each of the petitioners for licence for balconies. 
In Writ Petition No 110 of 1961, the fee collected prior to the year 1960-61 was. 
1upees twenty-six and fees collected m the other writ petitions were rupees ten and 
rupees fifty-one respectively. For the first time in the year 1960-61 the Corpora- 
tion of Madras in purported exercise of its power under section 365 (2) increased 
the rate of licence fee leviable under section 223 of the Madras City Municipal 
Act, 1919 While'the rate prior to 1960-61, was rupees two per annum for the 
first 10 square feet or part thereof and rupee one for every additional 10 square 
feet or part thereof for a projection over the street hike a balcony, the rate was 
enhanced for the year 1960-61, by raising it to rupee one per square foot or part 
thereof for the first projection of balconies, rupees two per square foot or part 
thereof for the second foot of projection and rupees four per square foot or part 
thereof for the projection beyond two feet. The licence fees for the year 1960-61, 
applymg that rate, were raised in the case of the petitioners from Rs. 26, Rs. 10 
Rs. 51 respectively to Rs. 595, Rs 210 and Rs. 1,674 respectively. It is this 
enhancement which is challenged in these petitions as illegal. 


The contention for the petitioners is that what 1s chargeable under section 223” 
eis only a licence fee, and that a fee being not a tax but an amount, collected to com- 
pensate the services rendered 1n enforcing the regulatory provisions in relation to 
encroachments 6n streets under the said Act, there 1s in the enhancements no correla- 
tion between the fees now levied and the value of the services rendered by the 
Corporation Learned counsel for the respondent, rightly realizing the distinction 
between a taxing power and a power to levy licence fees, states that, as licence fee, 
1t cannot be supported on the basis of a correlation between the enhanced rate and 
the value of the services rendered by the Corporation But the contention for the 
Corporation 1s that the fee levied at the enhanced rate should not be understood 
in the ordinary sense of fees, but in the sense that 1t 1s a sort of consideration for the 
licence granted to the petitioners for the continued existence of their relative encroach- 
ments by way of the balconies — It 1s argued that this consideration 15 in the nature 
of a rent and that even if 1t 1s not so, 1t 1s 1n the nature of an amount which tbe 
Corporation 1s empowered to collect for granting of licences for balconies 


Once it 1s found that as a fee the enhancement cannot be supported because 
the element of correlation 1s totally absent, 1t seems to me that the levy cannot be 
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Justified in any other way. The levy should partake of either tax or a rent or a 
consideration for use and occupation of the open space It is not contended for 
the Corporation that the space above the street or road is a property vested in the 
Corporation. The case of the surface of the street or road 1s different as was held 
by this Court in S. Sundaram Ayyar v. The Municipal Council of Madras and the Secretary 
‘of State for India in Council’, It 1s obvious that the levy 1s not also a tax and in fact 
it ıs not supported on that ground The argument, however, for the Corporation 
is that sections 220 to 222 regulate encroachments on Streets, that as the Corpora- 
tion can totally prohibit encroachments as in section 220, or remove encrogchments 
in the circumstances mentioned in section 222, and as 1n that event the Corporation 
would be liable to pay damages only where the licensee proves a prescriptive title 
‘or Consent on the part of the Corporation to continue the balcony over a period 
of time, the Corporation while granting a licence for an encroachment 1s entitled 
in exercise of its powers under section 365 (2), to stipulate its own terms for grant 
of such a licence This argument appears to ignore the scheme'of the City Munici- 
pal Act. The Act makes a clear-cut distinction between fees, taxes and rent 
where leases are granted by the Corporation. For instance, street margins are 
permitted to be leased out and in such a case the Corporation will be entitled 
to collect rent. But so far as the space above a road or street 1s concerned, there 
1$ no indication any where in the Act, that ıt ıs vested in any manner in the 
Corporation. Its powers in respect of space over a street or road 1s merely 
regulatory. That being the case the power that has been granted to the Corpo- 
ration under section 223 read with section 365 is no.more than to levy a licence 
fee which is intended to compensate the Corporation for the expenses ıt would 
have to 1ncur in enforcing the regulatory provisions in relation to encroachments. 


I fail to see any substance in the contention that apart from licence fee or 
tax or rent, there 1s an independent head of power in exercise of which the Cor- 
poration is entitled to stipulate whatever it likes for grant of a licence under section 
223. It follows, therefore, that unless the Corporation 1s in a position to justify 
the enhancement ın the rate charged for the year 1960-61, the enhancement will 
have to be set aside. That was the view that the Orissa High ‘Court expressed in 
Anem Pedda v. Executiwe Officer®, on analogous statutory provisions, with which I 
find myself ın respectful agreement That was:a case arising under the Madras 
Distrıct Munıcipalıties Act and related to levy of the licence fee for a licence for an 
encroachment over a road ‘The learned Judges found that what was levied in 
connection with the grant of such a licence was only fee as generally understood 
and was not rent or a levy in the nature of a tax 


The petitions are allowed, and the enhancement 1s struck down but the Coi- 
poration 1s entitled to collect and the petitioners are lable to pay licence fees for 


the years in question at the rate obtaining prior to 1960-61. No costs in any of 
‘the petitions. i 


V.S. | | 


* 
Petitions allowed 
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IN THE HIGH COURT OF JUDICATURE AT'"MADRAS. 
(Appellate Jurisdiction.) 


. PRESENT —Mnr. S. RAMACHANDRA IvER, Chief Justice AND Mr. Justice M. 
AANANTANARAYANAN. 


T. M. Vythilmgam Pillai Sri Ambiga Bus Service .. Appellant* 
U. ! 
R Lakshminarayanan and another . Respondents. 


Constitution of (India) 1950, Article 226—Error of law—When justifies mterference 1n writ proceedings 


Motor Vehicles Act (IV of 1939), section 59 (3)—Scope-Absence of representation on matter of possession 
of another permit by one of the clamants—If fatal—Grant of permit to one-bus owner as against fleet owner — 
Jf illegal. 

It 15 not every erior of law which will be rectified by the High Court in the exercise of its juris" 
diction under Article 226 of the Constitution In order to justify mterference m writ jurisdiction, 
ihe error of law must be apparent on the face of the record, and must have directly led to the result 
or caused ıt Otherwise, 1f the result can be justified on a distinct ground, 1t may be proper for the 
High Court to point out and correct the error of law ın 1ts judgment for the guidance of the concerned 
statutory subordinate Tribunal, but it will not be proper to make that a basis for interference by 
quashing the order Where the issue 18 at least debatable and there are distinct and separable grounds 
for the conclusion and one of them 1s indisputably valid, the High Court would not be justified ın 
interfermg in writ Jurisdiction. merely because another ground 1s opposed to law , much less when 
it cannot be said that 1n resting 1ts decision on a particular ground the Tribunal committed an error 
of law apparent on the face of the record 

The appellant and the first respondent (as also others) were applicants for the grant of a stage 
carriage permit for a specified route Adopting the system of marks unde: the relevant Government 
Order both of them obtamed equal number of marks and both of them qualified as small operators 
The appellant had one permit and the first respondent had four. In addition. to the four 
permits, the first respondent also succeeded in obtaining a permit for another route part of which 
was ın Pondichery and part in the Madras State The first respondent however did not disclose 
this fact to the Regional Transport Authority But this non-disclosure was not made a ground as a’ 
basis for 1ts decision by the Transport Appellate Tribunal The actual decision was rested on two 
grounds, namely, that the permit for the Pondichery route could be taken into account in considering 
the respective claims, and secondly, that while the first respondent had four other permits which would 
make him a fleet owner, the appellant was a single bus owner with equal marks It was also found 
that the first respondent possessed several workshops which were fully equipped while the workshop 
of the appellant was not well equipped, but 1t was held by the Appellate Tribunal that this would 
mot awail him to obtam the permit as against the appellant who was a single bus owner, and the 
permit was granted to the appellant’ There was no representation under section 57 (3) of the 
Motor Vehicles Act, about the possession of the permit by the first respondent for the Pondichery 
aoute by any of the parties 


Held That while it is true that there should be a representation under section 54 (3) at least 
with regard to a matter which does not directly impinge on public interests or the wider issues of su 
interest before notice could be taken of a ground of preference or disqualification since the appellate 
Tribunal did not rest 1ts decision upon this alone, or upon this even ın a primary sense, but rested 
its decision equally upon the preference with regard to the permits admittedly possessed by the parties 
piror to this grant, there was no error of law committed by the Appellate Tribunal which would 
justify mtereference under Article 226 of the Constitution, and the decision can be justified ,. 
Appeal under Clause 15 of the Letters Patent against the Order of the 
Honourable Mr Justice Srinivasan dated 1st May, 1962 and made in the exercise of 
the Special Original Jurisdiction of the High Court in Writ Petition No 637 of 
1960, presented under Article 226 of the Constitution of India, to issue a Writ of 
‘Certigrart calling for the records relating to the Order of the State ‘Transport Appel- 
late Tribunal, Madras, in Appeal No 972 of 1959, dated 30th April, 1960 and to 
quash the said order (A2/26475/58, dated 29th June, 1959,R T A., South Arcot). 


V. K. Tlaruvenkatachari (The Advocate-General), for C S Prakasa Rao, for 
Appellant. 


S. Mohan Kumaiamangalam for M N — Rangachan, for ist Respondent 
and the Additional Government Pleader on behalf of the State 


The Judgment of the Court was dehvered by 
Anantanarayanan, J —The appellant before us (T M. Vythilingam Pillai) was 
the grantee 1n respect of a stage carriage permit for the route Cuddalore to Vrida- 
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chalam before the State Transport Appellate Tribunal, Madras. "Ihe Regional 
Transport Authority awarded the permit to one R. Lakshminarayanan, who, 
aggrieved by the judgment of the State Transport Appellate Tribunal, filed W.P.. 
No. 637 of 1960 for the issue of a writ of certiorart quashing the order of the Tribunal. 
This was heard by Srinivasan, J , who held that the basis of the order of the Tribunal 
was vitiated both by error of law apparent on the record, and by an assumption, 
by the Tribunal, of a jurisdiction in excess of the restraint imposed under section 
57 (4) of the Motor Vehicles Act. The order was quashed and as we stated earlier, 
the grantee before the Tribunal appeals. 


Before the Regional Transport Authority there were as many as 38 applicants, 
but six of them were absent at the hearing, and the rest were heard, the proceedings 
resulted in the grant of the permit to R. Lakshminarayanan the present first res- 
pondent. There were sixteen appellants before the State lransport Appellate 
Tribunal, and their respective claims have been discussed by that Tribunal in 
a judgment that runs to 75 paragraphs. Both statutory bodies adopted the system 
of marks under the relevant Government Orders, and the revised tabulation of the 
Tribunal will be found set forth in paragraph 51 ofits judgment We are not now 
concerned with the claims of the others, except the present appellant and the pre- 
sent first respondent. Both of them equally obtained 1$ marks, and ıt 15 mportant 
to scrutinise and set forth, with some care, the grounds upon which the Tribunal 
preferred T. M. Vythilingam Pillai (appellant) and made him the grantee For, 
the vital aspect of the appeal 1s, wehther the learned Judge (Srinivasan, J.) was 
justified 1n issuing the writ quashing the order, when those grounds are distinct, 
and one of them could validate the preference exercised, though another ground 
might be a misdirection in law, or, the assumption of a jurisdiction in excess of 
the inhibition of section 57 (4) ofthe Act The facts of this matter are quite sumple, 
but, and tlus 1s all the more essential because of the length of the judgment of the 
Tribunal, the separable grounds of justification for grant have to be distinctly set 
forth, and not regarded as compounded together. 


Both the appellant and the first respondent qualified as small operators, to 
the exclusion of other applicants who obtained equal marks, or even greater marks, 
but who had to be disqualified as large operators and fleet owners ; their cases, 
as earlier stated by us, are not now in the controversy. The appellant had one 
permit in addition to the grant, and the first respondent (Lakshminarayanan) had 
four. We must reiterate that, before the Tribunal, each of them obtained the same 
marks upon qualifications (13). In addition to the four permits, the first res- 
pondent had succeeded in obtaining a permit for the route Pondicherry to Kalapet, 
of which four mules is in Pondicherry territory and four miles is in Madras State. 
The circumstances under which that permit was obtained by the first respondent 
are as follows 

The meeting before the Regional Transport Authority was held on 29th June, 
1959. The Motor Vehicles Act seems to have been extended to Pondicherry State 
with effect from 19th June,1959, by a notification of the Central Government. Prior 
to that, certam Regulations of Pondicherry governed the issue of permits within 
that State whether the permits related to routes exclusively within that State, or 
to routes which included any extent 1n Madras State as well. Under the law then 
prevalent, the concerned authorities in Pondicherry passed a Resolution on 25th: 
February, 1958, approving the grant of this permitin favourofR Lakshmmarayanan. 
But this was subject to the concurrence of theRegional Transport Authority, South 
„Arcot, as four miles of the route lay within the South Arcot District, ‘The Ad- 
ministrative concurrence of the Regional Transport Authority, South Arcot, was 
obtained on 19th February, 1959 The concurrence was recorded by the Pondi- 
cherry authorihes on rst March, 1959, and on 7th April, 1959 those authorities 
passed a formal order granting the permit to the first respondent. 


These facts are not in dispute, but, throughout the proceedings before the 
Tribunal, ıt appears to have been strenuously contended on behalf of the first res- 
pondent that, though the permit itself was authorised on 7th April, 1959, the formal 
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issue was on 2nd July, 1959, and the communication to the grantee was only in 
the first week of July, 1959. With regard to the distance of four miles which is 
part of the route lying in South Arcot District, the first respondent was granted a 
permit by the relevant Regional Transport Authority on 11th August, 1959 We 
may here note that the argument regarding the date of receipt of formal orders 
relating to the permit by the first respondentis not of much significance, for the 
Tribunal specifically finds that the Pondichery State proceedings (Motor No 805, 
dated 7th April, 1959) were communicated to the first respondent on 13th April, 
1959. In other words, the first respondent undoubtedly had adequate knowledge 
of this grant in his favour, which he could have disclosed before the Regional 
Transport Authority, if he had been so minded. 


Upon these facts, the Appellate Tribunal proceeded to consider two relevant 
aspects. The first was, whether the first respondent was not guilty of making false 
representations, when he claimed that till the first week of July, 1959; he had no 
certain knowledge of the grant of the Pondichery permits in his favour It was 
urged per contra, before the Tribunal that the statements made by the first respon- 
dent or by learned counsel on his behalf, amount to fraud and musrepresentations and 
that the permit should not be granted upon this ground, having reference to section 
60 (d) of the Act But this argument did not find favour with the State Transport 
Appellate Tribunal The Tribunal observed that these were false statements made 
only in the course of the appeal, the falsity of which could well have been exposed. 
by other counsel. Actually, the conclusion was as follows : 

* I feel, therefore, that the permit cannot be set aside on the sole ground of the falsity of the 
statements of the respondent (Lakshmmarayanan) and of hus counsel on his behalf But I also 
feel that the falsity of the statements can be taken into account for refusing to grant him any privilege 
or indulgence But I do not wish to rest my decision ın the present case 
on this ground of denial ofthe privilege on the ground of falsity of statements, because, 1n my opinion, 
the permit has got to be set aside even apart from the falsity of the statements on the ground that the 
Pondi.-Kalapet permit must be taken into account ....... d 

In other words though the Tribunal did express itself somewhat hesitantly, to 
the effect that the falsity of the representations could well be considered for denying 
any indulgence ore privilege to the first respondent, the actual .decision did not 
rest on this basis. The actual decision rested on certain other alternative 
grounds. The first was that the Pondichery-Kalapet permit could be taken into 
account, in addition to the four permits already possessed by the first respondent. 
This actually would have made the tst respondent a fleet owner, technically, and 
would have thus constituted a sufficing and a complete ground of disqualification, 
at least as against the claims of the appellant, who was a single bus owner with equal 
marks. But, even here, the Tribunal was not prepared to adopt such a clear and 
definite course, while ıt was prepared to regard the possession of the permit on 
the Pondichery-Kalapet route by the first respondent as tilting the scales in favour 
of this appellant, the actual grantee. For, upon this aspect the Tribunal states : 

s " I am assuming  ...  .that the  Pondichery-Kalapet permit need not 

€ Account as the 5th permit, so as to take the respondent out of the category of small operators and 
disentitle him to the preference ın the case GO” 


The Tribunal also observed that there was one circumstance in favour of the first 
respondent as against the appellant, the grantee before ıt The workshop of the 
appellant was not fully equipped, whereas the workshop possessed by the first res- 
pondent at Cuddalore was fully equipped, and he had also other workshops and a 
Branch Office at Neiveh, But, according to the Tribunal, these facilities possesse 
by the first respondent would not avail him to obtain the permut, as against the 
appellant grantee. There were two distinct grounds for this perspective of approach. 
The first was, as we have stated earher, that, ın addition to the four permits, the 
first respondent had the Pondichery-Kalapet permit, which would tilt the scales 
in favour of the appellant grantee. The second was that, ın any event, the grantee, 
Vythilingam Pilai was only an one-bus operator : 

“and generally speaking ıt will not be unreasonable to encourage a  one-bus operator bY 


allowing him to become a two-bus operator, particularly as against a person like the respondent 
who, besides that four permits, has also the Pondy-Kalapet permit ” 


18 
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In other words, since the grantee had one other permit, and the first respondent 
had four other permits at least, the preference of the grantee could be validated on 
this basis even if both were regarded as small operators (G O. No 1298 admittedly 
not being relied òn in the present case ) It 1s unfortunate that the language of the 
judgment of the Tribunal ıs somewhat lacking both in lucidity and definiteness, 
in their appropriate contexts, that largely springs from the hesitancy and care 
with which the rival claims of these two persons have been assessed But 1t would 
be quite an unfair interpretation of the judgment of the Tribunal, to assume that 
at least one distinct ground of preference was not the fact that, as betwegn these 
rivals, who had equal marks and possessed approximately equal facilities, the grantee 
before the Tribunal was only an bne-bus operator, while the first respondent 
had four other permits In the view of the Tribunal, this outweighed any advantage 
the first respondent could claim by the possession of better workshop facilities 


Srinivasan, J., issued the writ upon two quite simple grounds. The first was 
that the Tribunal acted in excess of jurisdiction by taking into account the facts 
of the Pondichery-Kalapet route , there was no representation under section 57 
(3) of the Act by any of the parties, and the matter was not adverted to even in 
the grounds of appeal before the Tribunal. In a passage in the yudgment of the 
‘Tribunal the Tribunal concedes this position but observes'that the judicial ‘conscience 
of the Tribunal must be satisfied on the facts and circumstances, and hence that 
the Tribunal had jurisdiction itself to proceed: into the question, as the preference 
indicated in the Government Order was a kind of ' equitable privilege and not 
a matte: of nght" The learned Judge (Srinivasan, J ) did not agree with this view 
He considered that the fact relating to the Pondichery-Kalapet permit essentially 
constituted a matter which should come within the scope of a representation under 
section 57 (3) of the Act He pointed out that the situation might be otherwise 
in cases where representations affecting public interests had to be canvassed. But 
this was not such a case, and all the applicants musi have been fully aware of the 
fact of the Pondichery-Kalapet permit, and, in the absence ofa relevant representa- 
tton, the Tribunal could not make this a ground of preference ~The learned Judge 
further observed that though the Motor Vehicles Act was extended to the Pondichery 
State with effect from 19th June, 1959, the legal entity was different , *‘1t cannot 
be regarded that the same Act 15 1n force 1n the two territories.”’. Owing to certain 
complications arising from Treaty Rights with regard to Pondichery State between 
France and the Government of India, and 1n respect of the exercise of jurisdiction 
under the Foreign Jurisdiction Act by the Government of India, that State could 
still be regarded technically qutside the India Union, and the mere extension of 
the Motor Vehicles Act to the area, would not thereby zpso facto render the two Acts 
idéntical. On this aspect certain arguments have been addressed before us by 
the learned Advocate-General on behalf of the appellant He has cited the observa; 
tions of Balakrishna Ayyar, J ,1n B Radhakrishnan v State of Madras}, upon the legal 
consequences of the Pondichery enclave, with regard to movements to and from ẹ 
India and that foreign territory. He has also cited the judgment of the Privy 
Council in Papiah Nadu v. Raja of Ramnad?, concerning the extension of the Transfer 
of Property Act to the Civil and Military Station of Bangalore under the Indian 
(Foreign Jurisdiction) Order, 1902 But we think it 1s quite superfluous to proceed 
into this technical and debatable aspect of the situation It 1s sufficient for us to 
point out that the learned Judge (Srinivasan, J ) though he was of the view that 
the entire permit must be regarded as integral and hable to be excluded from consi- 
‘deration because ıt related to a foreign territory, was also pepared to concede that 
there was a distinct permit granted by the Regional Transport Authority, South 
Arcot, for the four miles in Madras State That permi, at least, could be taken 
into consideration ın assessing the rival claims of the parties The learned Judge 
really rested his decision upon the excess of jurisdiction of the Tribunal in considei- 
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ing the question at all, 1n spite of the absence of any representation under section 
57 (3) of the Act. His view was that the taking into account of this foreign permit, 
treating 1t integrally, was an error of law and that, 1n any event, when the 'Tribunal 
made the matter at all a basis of preference, 1t both exceeded jurisdiction 1n respect 
of a statutory inhibition (section 57 (3)) and committed an error of law apparent 
on the face of the record. ‘Those are the grounds stated, justifying the issue of the 
writ. 


But the learned Judge appears to have entirely overlooked the other distinct 
ground of preference, namely, the fact that as one of these two small operators 
(appellant) 1s a one-bus operator, he was clearly entitled to be preferentially consi- 
dered as against the first respondent, a four-bus operator. We have already ex- 
tracted the passage from the judgment of the Tribunal, where this ground of prefer- 
rence 1s unambiguously stated It may be that the mind of the Tribunal, with 
regard to its decision, was also influenced by the fact of the Pondichery-Kalapet 
permit But where there are distinct and separable grounds of preference, and 
one of them is indisputably valid, this Court would not be justified ın interfering; 
in writ jurisdiction, merely because another ground is opposed to law Even 
here, we are unable to hold that, ın taking the Pondichery-Kalapet permit into consi- 
deration, or at least in taking into consideration a part of ıt which relates to the four 
miles in Madras ‘territory, covered by the concurrence, the Tribunal commutted 
an error of law apparent on the face of the record The issue is at least debatable, 
and ıt 1s not every error of law which will be rectified by this Court 1n the exercise 
of its jurisdiction under Article 226 of the Constitution It is true that the pre- 
ponderance of authority appears to favour the view that, at least with regard to a 
matter which does not directly 1mpinge on public interests or the wider issues of such 
interest, there should be a representation under section 57 (3) of the Act, before 
notice could be taken of a ground of preference or disqualification But it has 
to be carefully noted«that the decision of the Tribunal did not rest upon this alone 
or upon this even 1n a primary sense ; 1t equally rested upon “ the preference with 
regard to the permits admittedly possessed by the parties prior to this grant.” Sn 
Kumaramangalarh for the first respondent 1s, unable to show how this ground of 
preference could be impugned or exorcized away in any Manner ; it is there 
in the judgment of the Tribunal, though the statement of 1t might be less than happy 
In order to justify interference in writ jurisdiction, the error of law must be apparent 
on the face of the record, and must have directly led to the result or causedit. Other- 
wise, 1f the result can be justified on a distinct ground, ıt may be proper for this 
Court to point out and correct the error of law in its judgment, for the guidance 
of the concerned statutory body, but 1t will not be proper to make that a basis for 
interference by quashing the order. We are, hence, constrained to allow the appeal. 
and to set aside the writ issued by the learned Judge, thus restoring the grant of 
the permit to the appellant. There will be no order as to costs. 


P R.N. — Appeal allowed 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT .—Mr Justice M ANANTANARAYANAN AND Mr. JUSTICE G R. 
JAGADISAN 


P R. Kanakasabapathi Chettiar and otheis Appellants* 
v. 
P.V Govindarajulu Naidu and others .. Respondents 


Specific Relief Act (I of 1877)—Speafw performance—Contract of sale followed by an agreement to reconvey— 
Test of mutuality —Applicability— Contract, uf void for uncertamty—Contract Act (IX of 1872), section 29 


Two persons as vendors executed a sale of their property to the vendees followed by an agreement 
to reconvey executed by the vendees 1n favour of one of the vendors and three other persons The 
documents though executed on different dates were registered on the same date The agreement 
of reconveyance contained a clause to the effect that if any of the four persons offered to pay the stipu- 
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lated money within the stipulated time the vendees were bound to reconvey the property to hm. On 
the question whether the contract of reconveyance was void for uncertainty and unenforceable for 
lack of mutuality, 


Held Itis clear from the terms of the agreement of reconveyance that any one of the four persons 
named therein can exercise the right to obtain specific performance by payment within the stipulated 
period It 1s true that the vendees cannot anticipate with any degree of accuracy as to who would 
be enforcing the agreement, but that 1s not an uncertamty in the terms of the contract So far as. 
the vendees are concerned, they are bound to receive the money and execute a conveyance to whoever 
pays and demands conveyance and after that they are quit of all their obligations in the matter The 
rights inter se between the vendors are not the concern of the vendees 


A sale coupled with an agreement to reconvey 1s one and indivisible The obligation to teconvey 
1s a term of the contract of sale and therefore, need not be put to the test of mutuality to be enforceable. 


Appeal against the decree of the Subordinate Judge, Salem, in Original Suit 
No. 108 of 1959. 


N. R. Raghavachari and K. Parasaran, for appellants. 
S Mohan Kumaramangalam and S. Palaniswam, for Respondents. i 
The Court delivered the following Judgments 


Anantanarayanan, J —In this appeal by the two defendants ın the Court below „ 
in a suit for enforcement of specific performance of a contract of sale, not merely 
are the facts not 1n dispute, for the most part, but the parties also contented them- 
selves at the trial with marking the essential. documents and not adducing any 
oral evidence. The facts are as follows — 


A certain gentleman, Mr Sn Han Naidu, and his paternal grandmother- 
Baghirathi sold the suit properties to the defendants on 2nd September, 1948, 
under Exhibit B-1. On 9th September, 1948, there was a registered agreement 
of reconveyance executed by the defendants (appellants) in favour of Mr. Sr Hari 
Naidu and three others, namely his sister Jothi Ba: and Govindarajulu Naidu and 

udarsan Naidu (the latter two being the plaintiffs in the instdnt suit). The terms 
of the sale dated 2nd September, 1948 are quite simple , that was a registered 
sale-deed for Rs. 13,000 in respect of the suit properties The terms of the agree-- 
ment to reconvey (Exhibit A-1) are of importance and the essential clause may be 
set forth as follows :— 
“ For the deed of the sale executed m our favour on the second day of September, 1948, for- 
Rs 13,000 m respect of the undermentioned lands from this day after a period of eleven years and 
within a period of thirteen years, 1f any one of you amongst you (the four persons named ın the 
document) pay the sum of Rs 13,000 mentioned im the deed of sale, we (appellants) will execute a 


sale deed ın his favour after a period of eleven years and within a period of thirteen years This 
agreement of sale will not be valid after the lapse of thirteen years ” 


What happened subsequently was that Mr Sri Han Naidu, by himself, executed 
a registered release-deed in respect of his rights under the agreement of reconvey- 
ance in favour of the two defendants (appellants) under Exhibit B-2 dated 13th 
March, 1956. It has to be made explicit and clear that this release was operative 
in respect of the rights of Mr. Sri Hari Naidu alone and did not affect in any manner 
the rights of the others named in Exhibit A-1 in whose favour also the agreement 
of reconveyance had been executed by the appellants. For in Exhibit B-2 Mr. 
Sri Han Naidu explicitly states that ın view of the consideration of Rs. 1,300 paid 
to him, he released his mghts in the agreement, and that, 

“ Hereafter neither myself nor my heirs shall have any right or future claim in respect of the 
same ”’ 

Subsequently, after the expiry of eleven years and before the expiry of thirteen 
years, the plaintiffs, who are two of the named persons in the agreement Exhibit 
A-1 instituted the present suit for specific performance of the contract of sale. on 
payment of Rs. 13,000. The suit was resisted by the defendants (appellants) but 
decreed by the learned Subordinate Judge of Salem. 


The grounds urged in appeal by Mr. Raghavachari for the appellants may be 
summarised as follows .—Firstly, learned counsel contends that Mr. Sri Hari 
Naidu was the true proprietor of the properties, which were originally sold under 
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Exhibit B-1, and that they are the subject of the agreement of reconveyance under 
Exhibit A-1 That being the case, the other persons named in Exhibit A-1 such as 
the two plaintiffs, must be considered to be mere nomunees, without any in- 
dependent rights of enforcing that agreement of sale In any event, after the execu- 
tion of the release deed Exhibit B-2 by Mr Sri Hari Naidu no further rights sur- 
vived 1n favour of the two plaintiffs who were never the owners of the properties 
It is also faintly suggested that these persons were made parties to the agreement 
of reconveyance (Exhibit A-1) only in a nominal sense, the true agreement being 
in favour of Mr. Sri Hari Naidu alone Next, at 1s contended that, even upon a 
differeit view of the facts of the transactions, the contract to reconvey 1s void for 
uncertainty ; we shall set forth a little later fhe precise ground of this argument. 
Finally, and this ıs the main plea urged ın the appeal, ıt ıs argued that the contract 
of reconveyance lacks mutuality altogether and hence though 1t may not be void 
in law, 1s not enforceable as such by means of a suit for specific performance under 
the Law of Specific Relef ‘These arguments we shall immediately scrutinise, 
in relation to the facts of the record. 


As regards the first arguments evidence is altogether lacking to sustain any 
such plea. We are totally unaware of the circumstances under which the two 
plaintiffs were also made parties in whose favour the agreement of reconveyance 
Exhibit A-1 was executed. Since these persons appear to be close relatives 1t is 
barely possıble and even probable, that these other persons raised some objections 
to the conveyance of the properties by Srı Hari Naidu and Baghirathi ın the first 
instance, and that, 1n consequence, the agreement to reconvey (Exhibit A-1) was 
executed in favour of these persons also However this might be, we are not now 
really concerned with the question of the sole proprietory rights of Mr Sri Hari 
in the properties, or whether others particrpated in those rights as well. The 
agreement explicitly being in favour of the two plaintiffs also, 1f they chose to exer- 
cise their option by depositing Rs. 13,000 within the specified period, 1t 1s ne answer 
to such a claim that Mr. Sri Har: Naidu had prevented himself earlier from exer- 
cising his rights by executing the release deed (Exhibit B-2) As we stressed earlier, 
Exhibit B-2 explicitly relates to the rights of Mr. Sri Hari Naidu alone and leaves 
untouched the rights 1n favour of the plaintiffs under the agreement. The argument 
has necessarily to be repelled. 


The argument that the contract is void for uncertainty is difficult to appreciate, 
for ex facte, the contract 1s crystal clear and not vitiated by any element of uncertainty 
whatever It is perfectly true that, ın terms of the contract, it is umpossible to 
determine beforehand who would be the person or persons among the four named 
individuals who would first exercise the option under the contract. But even if 
more than one person chose to do so, or all those persons attempted to do so simul- 
taneously, there 1s absolutely no element of uncertainty attached to the obligation 
and rights inter se between the persons 1n whose favour the contract had been exe- 
cuted by the appellants, namely the four named persons and the appellants them- 
selves. It will be for those persons to determine, 1n any such suit, who would have 
priority, or whether there should be a reconveyance in favour of all. As far as 
the appellants are concerned, it 1s perfectly certain that, 1n any such suit instituted 
by any or ail of such persons after eleven years and within thirteen years, and accom- 
panied by deposit of Rs. 13,000, the appellants could have no valid defence or 
choice except to reconvey the properties The argument 1s, therefore, patently 
unsustainable. 


We come to the final argument, lack of mutuality This alone appears to 
require consideration at any length Here, learned counsel for the appellants 
puts the matter 1n the following form —Whatever might be the mutual rights and 
obligations between the parties springing from the document of sale itself, as far as 
the agreement to reconvey is concerned, there 1s an evident lack of mutuality, in 
the sense that the persons 1n whose favour that agreement had been executed are 
not bound, under the document, to exercise the night to re-purchase the lands 
within this specified period Learned counsel relies upon the following passage in 
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Halsburys Laws of England (Third edition), volume 36, page 269, paragraph 367, 
as stressing the principle that in the absence of such mutuality infusing the contract, 
the contract though not void, is not specifically enforceable — 


“ Want of mutuality 1s m general a ground for refusing a judgment of specific performance. If 
a contract cannot be enforced against one party by reason of circumstances existing at the date of 
the contract, such as personal incapacity or the nature of the contract, that party will not be 
enabled to enforce the contract against the other party ” 


Learned counsel further points out the same doctrine had been upheld by the 
Privy Council in Mir Sarwarjan v. Fakruddin Mohamed Chowdhurt1, In that, case, a 
contract was entered inta by the Manager of a Mohammedan minor for purchase 
of immovable property on behalf of the minor, and a suit was later brought to: 
enforce specific performance against the vendor The Judicial Committee held 
that as the minor was not bound by the contract, there was no mutuality, and it 
was a necessary consequence that the minor who later reached majority, could not 
obtain specific performance of the contract, though ıt might be that the purchase: 
itself was advantageous to him . 


The argument, 1n this form, would certainly deserve serious consideration at 
our hands, if the agreement of reconveyance (Exhibit A-1), which 1s apparently 
vitiated by a lack of mutuality as far as rights and obligations «nter se are concerned, 
stood by itself, as an independent transaction. But, obviously, that view of the 
record 1s not justified. The agreement to reconvey and the earlier sale-deed Exhibit. 
B-1, which was executed barely a week earlier, have to be regarded together as 
forming essential components of a single agreement or transaction The agreement 
to reconvey cannot be interpreted without reference to' the sale itself, and it contains 
in the clearest terms, an essential reference to the sale in its own text ‘For this 
reason we are of the view that, though these are expressed in separate documents 
and not ın a single document, they Have to bé considered together as a single agree- 
ment. “That being so itis clear enough that the agreement tó reconvey is ‘supported 
by consideration (section 2 (d) of the Contract Act), since the sale itself forms the 
content of that consideration, and that is not disputed by the learned counsel for 
the appellants. Further, in our best judgment, and after giving cafeful consideration 
to the matter, we are also convinced that the transaction is supported by the element 
of mutuality. For it is clear enough that the vendors need not have agreed to the 
sale at all but for the fact that there was to be an agreement to reconvey in favour of 
themselves, or of' others whom they chose to associate with themselves It may 
even be that the amount of the consideration was determined in rélation to these 
mutual rights and obligations. Since the vendors were not bound to convey the 
properties at all, but did so only because there was to come into existence an agree- 
ment to reconvey to be enforced within-a specific period, the element of mutuality 1s 
essentially present. It 1s no answer to this to argue that the element of mutuality: 
is absent, taking Exhibit A-1 separately by itself, because Exhibit A-1 contains no: 
clause that the four named persons undertook to purchase the properties within 
the specified period. — i ‘ i ' 


* t 


The appeal ‘consequently ıs seen to: be devoid of merits and is dismissed with 


* 


costs. ` , a P 


.  Jagadisan, F.—I entirely and respectfully agree with the Judgment of my learned. 
Brother and 1f I add a few words, 11-15 because of the strenuous arguments urged, 
by the learned counsel for the appellants in support of what seems to me to be clearly. 
untenable contentions One of the points raised it whether the contract under- 
Exhibit A-1 1s void for uncertainty within the meaning of section 29 of the Indian 
Contract Act i ; 


Section 29 reads ; 


“ Agreements, the meaning of which 1s not certain, or capable of being made Certam, are vord ” 


l. (1911) 21 M L.J. 1156. LR 39 Cal 1 ILR 39 Cal 232 (PC.). 
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The section only piovides that an ambiguous contract which leaves the parties. 
in a state of doubt as to 1ts true meaning and import, 1s no valid contract. The 
reason behind the rule 1s quite obvious. The element of doubt 1s fatal to the consensus 
ad idem which 1s the essence of a contract. An agreement to sell a horse of Rs 500 
or Rs 1,000 or a hundred tons of oil 1s not a contract as 1n the former case the price 1s 
not certain and ın the latter case what oil was intended to be sold can be any body’s 
guess I fail to see any uncertainty in the present agreement sought to be specifi- 
cally enforced It is quite clear and the terms of Exhibit A-1 expressly state, that 
any one of the four persons named therein can exercise the right to obtain specific 
performance by payment of Rs 13,000, within the stipulated period. It ıs true 
that the defendants cannot anticipate with any degree of accuracy as ta who would be 
enforcing the agreement, but that 15 not an uncértainty 1n the terms of the contract. 
So far as the defendants are concerned, they are bound to receive the money and 
execute a conveyance, whoever pays and demands conveyance and after that they 
are quitof alltheir obligations in the matter The rights znterse between the 
promussees are not their concefn and have no bearing on the obligation of the 
promisors and such rights cannot cloud the real issue or be taken hold of to create 
an uncertainty where there ıs none. This contention of the learned counsel for 
the appellants must fail G 


The next contention 1s that Exhibit A-1 ıs unenforceable by way of specifi 
performance for want of mutuality between the parties. It 1s pointed out ‘that 
while the vendees undertook to reconvey on certain terms, there 1s no corresponding 
obligation on the part of the vendors to purchase back This 1s a fallacy and a 
total disregard of the transaction between the parties. A sale coupled with an 
agreement to reconvey is one and indivisible. It cannot be notionally dissected and 
severed into two independent parts, a sale and an agreement to reconvey The 
two constitute an integrated whole The obligation to reconvey 1s a term of the 
contract of sale and, therefore, need not be put to the test of mutuality to be enforcea- 
ble. It would not be a proper mode of construing and enforcing a contract to 
take each term or covenant thereof in isolation apart from the other terms and to 
ascertain its enforceability by investigating whether it 1s supported by consideration 
and whether it fulfils the test of mutuality. As my learned Brother has observed 
in his judgment, there can be no doubt that Exhibit A-1 forms part of the original 
sale transaction itself Itis true that they were executed on two different dates, 
but it must be remembered that they were registered on the same day. In the 
context it may be useful to refer to the decision of the Judicial Committee in 
Sankalaguna- Naidu v Chinna Munuswam Nayakar* That was a case in which there 
was an agreement to reconvey as a counterpart to a transaction ofsale. The person 
in whose favour the right to obtain a reconveyance was granted assigned the right 
to a third party and the assignee filed a suit to enforce that agreement by way of 
specific performance. "The question that arose for consideration before the Judi- 
cial Committee was whether the suit for specific performance was maintainable, or 
in other words whether the right in favour of the vendor tg obtain a reconveyance 
was assignable as a contract or not. The Judicial Committee held that 1t was a 
completed contract capable of assignment. The question of mutuahty as such. 
was no doubt not considered before the Judicial Committee, apparently because 1t 
was not raised But the decision 1s authority for the position that such a con- 
tract 1s capable of specific performance. At page 537, Su Lancelot Sanderson, 
delivering the judgment of Board observed thus . 


« Their Lordships are of opinion that there was a completed contract between the parties on 
the 27th January, 1891. 


All the elements necessary to constitute a contract wert present There was an undertaking 
on the part of Venkatapathi to reconvey the village to Venkatasubramanya and Krishnaswam: im 
the event of their calling for a convevance at the time and upon the terms set out in the counterpart 
document The time at which the option was to be exercised and the price which was to be paid for 


the property were specified 
— rer SE — ee 


1, (1928) 55MLJ 198 LR 55IA 248 ILR 51 Mad. 533 (PC). 
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There was consideration for the contract because Venkatapathi, by the sale of the 27th January, 
1891, obtained possession of the property, and Venkatasubramanya received Rs 10,000, besides 
acquiring the right and benefit of getting back the village gU 


The point raised before the Board was that under such circumstances, there 
was only a standing offer by the purchaser which may or may not be accepted by 
the original vendor, and that until the offer was accepted no contract would spring 
into existence But this contention was specifically repelled by their Lordships of 
the Judicial Committee. Though the decision really turned upon the question 
whether there was a completed contract capable of assignment or not, there can be 
no doubt that the Judicial Committee was of the opinion that the contfact was 
also capable of being specifically enforced In our opinion, the argument of the 
learned counsel that the contract of reconveyance is incapable of being enforced 
for lack of mutuality, is without substance I would dismiss the appeal with costs, 


VS. pe Appeal dismissed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
(Appellate Jurisdiction.) 


PRESENT :—Mr. S. RAMACHANDRA Iyer, Chief Justice AND MR JUSTICE 
P. RAMAKRISHNAN. 


N. Sathianathan . Appellant* 
v. 
B. K. P M Amaravathi Ammal and others . Respondents. 


Motor Vehicles Act (IV of 1939), sections 47, 59 and 61— Transfer of permit to ply stage carriage—4Abpliwa- 
tton for recognition—Scope of inquiry —Grant of sanction by Regional Transport Authority —If concluswe as to bona 
fides of transfer —Power of Appellate Tribunal to canvass validity of transfer 


Words and phrases—* Trafficking '— Meaning and unport of 
Constitution of India (1950), Article 226— Question of fact —Decision on—Interference—Rule. 


It 1s true that the Motor Vehicles Act allows transfers of stage carriage permits 1n certain contin- 
gencies and the mere fact of the transfer of a permit as such without further evidence, may not carry 
stigma to satisfy the test of “ Trafficking ", so as to disqualify the transferor to the grant of a permit in 

-future Ifa transfer is made in the normal circumstances of business or through the exigencies of the 
death of the operator, as stated in sections 59 and 61 of the Act, ıt would obviously be a bona fide 
transfer But when sales of buses a long with the transfer of permits are resorted to repeatedly, when 
normal course of the business of the operator does not demand 1t, and the sales are effected with the clear 
motive of making a profit by such transfers, 1t 1s obvious that the operator is taking an undue advantage 
of his position as a permit holder to make profits on sales of his permits This would attract the stigma 

-of trafficking, and 1t would not be desirable to prefer him for the grantof a permitas he has shown 

"himself to be a person who has abused the permits granted to him 


The fact that the transfers had received the approval of the Regional Transport Authority and were 
recognised under the Act would not debar the Transport Appellate Tribunal to canvass the grounds for 
the transfer and to come to a conclusion which would practically have the effect of upsetting the validity 
of the transfers which had been recognised by a lawfully constituted authority. 


On an application for a transfer the Regional ‘Transport Authority makes only a rough and ready 

inquiry. Hence the decision of that Authority recognising the transfer of a permit cannot be regard- 

-ed as conclusive on the question of bona fides of the transfer, at a subsequent time when the alleged 
trafficker 1s screened for the grant of a new permit. . 


WP No 25 of 1957 (and WA No 138 of 1957) considered and discussed 


The word “ trafficking " has not been defined either in the Motor Vehicles Actorinthe Rules 
framed under ıt In the ordinary sense, 1t means Carrying on a trade, buying and selling often with a 
sinister implication , used in a disparaging sense, or said of dealing considered improper 


The term will cover a case where there are repeated sales conducted as a business, that 1s, with 
profit motive 1n a commodity, whose sales would be improper or would carry stigma 


The question whether the transfer of a stage carriage permit amounted to “ trafficking " 1s a ques- 
tion of fact and the decision thereon by a Tribunal on the data placed before 1t, cannot be interfered 
with in writ proceedings without adequate reasons. l 

Appeal under clause 15 of the Letters Patent against the order of the Honour- 
-able Mr. Justice Srinivasan, dated 18th October, 1962 and made in the exercise of 


* Writ Appeal Nos 220 to 223 of 1962 30th October, 1963 
(8th day of Karthika, 1885, Saka). 
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the Special Original Jurisdiction of the High Court in W. P. No. 1168 of 1959, 
presented under Article 226 of the Constitution of India, to 15sue a writ of certorart 
calling for the records connected with the order of the Reginal Transport Authority, 
Salem, passed in proceedings No 13647/A3/56 dated 28th October, 1958 and that 
of the State Transport Appellate Tribunal, Madras, passed in Appeal No 62113/ 
A/58 dated 12th September, 1959 and quash the same 

M. K. Nambwar for A R Ramanathan for the Appellant in all the appeals and 

The Additional Government Pleader S Mohan Kumaramangalam for M. N. 
Rangachart for the 1st Respondent in W P 220 of 1962, for Respondent 4 in 
W A No 221 of 1962. 

The Advocate-General (V. K Thirvenkatachart) for G. V. Subramaniam for the 1st 
Respondent in W. A 222 of 1962 

N. G. Krishna Iyengar, for the 1st Respondent in W A. No 221 of 1962 

S V Patrachart, for the 1st Respondent 1n W.A. No. 223 of 1962 and 

T. Ghengalvarayan, for the 3rd Respondent in W. A. No 220 of 1962, and 2nd 
Respondent in W. A. No 223 of 1962 

The Judgment of the Court was delivered by 


Ramakrishnan, f —The principal appeal out of which this batch are connected, 
is W A. No. 222 of 1962 and it arises from W.P No 1168 of 1959 filed before this 
Court by Sri Balasubramania Bus Service (Private), Ltd., Tiruvannamalai. The 
circumstances under which these Writ Appeals are filed are briefly the following : 


For the route Hosur to Tiruvannamalai, a distance of about 99 mules, the 
Regional Transport Authority, Salem, invited applications for the stage carriage 
permits. After considering the claims of the various applicants, the Regional 
‘Transport Authority granted the two permits to S B. Sri Ranga Vilas (Private), 
Ltd , and to Sri B K Periamunuswami Goundar respectively There were number 
of appeals filed by the disappointed applicants to the State Transport Áppellate 
Tribunal, Madras The State Transport Appellate Tribunal confirmed the grant 
of one permit to S B Sri Ranga Vilas (Private), Ltd., but set aside the grant of the 
other permit to SrıB K. Periamuniswami Goundar, and allotted it to N. Sathianathan 
the proprietor of N S. Motor Service, Salem Among the disappointed appellants, 
before the State Transport Appellate Tribunal, was Sri Balasubramania Bus Service 
(Private), Ltd , who was screened by the Regional Transport Authority on the ground 
that in 1948, 1949 and 1950 one Devaraja Mudahar the managing director of 
this Company, who owned the bulk of the shares therein, had trafficked 1n permits. 
In the appeal also, the State Transport Appellate Tribunal confirmed this finding, 
and disqualified Sri Balasubramania Bus Service (Private), Ltd , before granting 
the second permit to Sri Sathianathan. Aggrieved with this decision, Sri Bala- 
subramania Bus Service (Private), Ltd , filed W P No. 1168 of 1959 before this 
Court, praying for a writ of certtorart, to quash the order of the State Transport 
Appellate Tribunal. The other disappointed appellants also filed Writ Petitions, 
and these are W P. No 892 of 1959 (leading to W A No. 220 of 1962) by 
B.K Penamupiswami Goundar, W P. No. 233 of 1960 (leading to W. A No 221 
of 1962) by V Dhanamull Sowcar and W P. No. 693 of 1960 (leading to W. A. 
No. 223 of 1962) by G Subramania Mudahar. The learned Judge, Srinivasan, J., 
who heard and disposed of these Writ Petitions held that the grievances of 
Periamuniswami Goundar, Dhanamull Sowcar and G Subramania Mudaliar in 
their respective Writ Petitions, in which they attacked the decision of the State 
Transport Appellate Authority could not be sustained. But while dealing with 
the claim of Sri Balasubramania Bus Service (Private), Ltd , in W. P. No. 116 of 
1959 the learned Judge held that the decision on which this applicant was screened 
for trafficking 1n permits, involved an erroneous conception of what trafficking 
meant and also the extent of the Regional Transport Authority’s power to go into a 
question which must be considered to have been concluded on an earlier occasion, 
when the Regional Transport Authority had approved the transfer of the permits. 
‘The learned Judge allowed W. P. No 1168 of 1959 and quashed the order of the 
State Transport Appellate Tribunal. Though the State Transport Appellate 
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Tribunal had found against the contentions of the petitioners in the other three 
Writ Petitions above refered to the learned Judge felt that as a consequence of the 
allowing of the Writ Petition of Sri Balasubramania Bus Service (Private), Ltd , 
ıt was necessary to allow these petitions also, and he set aside the order of the State 
Transport Appellate Tribunal so far as the grant of the second permit was con- 
cerned, while preserving the grant of the first permit to S B Sri Ranga Vilas Motors 
(Private), Ltd The State ‘Transport Appellate Tribunal was directed to dispose 
of the appeals afresh 1n the light of the observations in the judgment. 

We may recall that the State Transport Appellate Tribunal granted the second: 
permit to N S. Sathianathan He is the appellant before us in the present four 
appeals directed against the decision of Srinivasan, J. 

The learned counsel for the appellant attacked before us the finding of the learn- 
ed Judge, on the question of ‘ trafficking ın permits’, the disqualification alleged 
against Sri Balasubramania Bus Service (Private), Ltd. It was also urged by the 
learned counsel for the appellant, that the learned Judge after having found against 
the other three writ petitioners on the merits of their case, should not have left 
their claims for re-consideration by the State Transport Appellate Tribunal. 


We will take up first, the question of ‘ trafficking 1n permits’ alleged against 
Sri Balasubramania Bus Service (Private), Ltd , The State Transport Appellate 
Tribunal has given the facts about this disqualification thus . 


“The order of the R T.A does not give any details for their trafficking, but the remarks of the 
R TA on the appeal memorandum at page 367 cf show that the R T O , relied on the particulars 
furnished by the RTO, North Arcot before the meeting commenced, according to which Sri T. V. 
Devaraja Mudaliar had transferred permits on three occasions "QM : po 
5 permits to Sr1 Dhanamull Sowcar on 19th October, 1948 3 permits to Sri G Subramanig 
Mudalar m 1949 and 4 permits to Gajalakshm:1 Ammal 1n1950 T 
The position of Devaraja Mudahar in Sri Balasubramania Bus Service (Privaie), 
Ltd , was this. Out of 2,020 shares in this company 2,000 shares were owned by 
Devaraja Mudaliar, 15 shares by his wife and 6 shares by a stranger. The com- 
pany appears to have been formed after the above transfers were made, with Deva- 
raja Mudaliar as its managing director After making the transfer, Devaraja 
Mudaliar still retained 9 permits with him. A verification qf the book value 
of the buses sold to Dhanamull Sowcar, and the sale price, showed that Devaraja 
Mudaliar made a profit of Rs. 20,000 on the sale. The sale consideration was 
utilised by hım for purchasing second-hand buses and a Ford Diesel chassis for body 
building and paying the income-tax and the balance of Rs. 16,000 and odd was 
merged in his “ proprietory bus business." The particulars available in the income- 
tax assessment order showed that the sale of three buses to Subramania Mudahar 
would have fetched a good profit. There were no data for estimating the profit 
in the case of the sales to Gajalakshmi Ammal of three buses, but there was room: 
to infer that there must have been good profit on this transaction also ‘This ap- 
peared, therefore, to be a clear case where Devaraja Mudaliar effected the sales. 
of buses for three years 1n succession followed by transfer of 12 permits to the trans- 
ferees, making for himself a substantial profit by the transactions. Since Deva- 
raja Mudaliar held practically the entire interest in S:1 Balasubramania Bus Ser- 
vice (Private), Ltd , the disqualification earned by him by traffickiiig ın his permit 
would also attach itself to Balasubramania Bus Service (Private), Ltd. 

There was, however, a fairly long interval (nearly eight years) between the 
last of the sales above mentioned and the present application for permits. In a 
decision of Rajagopala Ayyangar, J., (as he then was) in W P No. 25 of 1957 
the question of trafficking 1n permits, and also the weight to be given to the interval 
between the time of the trafficking and the time of the application for permits came 
for consideration The State Transport Appellate Tribunal referred to the above 
decision and held that in the present case, even though eight years had elapsed 
between the last of the sales of the permits and the present application, 1t was neces- 
sary in the public interest to uphold the order of disqualification, but on a future 
occasion the case of the appellant could be considered favourably. 

Before Srinivasan, J , the several claims on behalf of Sri Balasubramania Bus 
Service (Private), Ltd., which were urged before the State Transport Appellate 


r 
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Tribunal were reiterated, namely, that Devaraja Mudaliar was a different entity 
from Sri: Balasubramania Bus Service (Private), Ltd , that there was no complaint 
from the other rival applicants about trafficking, that the alleged trafficking was 
long before the application of the company, and that the policy of the Government 
was, at the relevant period, to permit operators to build up viable units and to 
encourage transfers He repelled these objections, but he observed, however, that 
the most important circumstance in the case was that the transfers of bus permits 
could be effected only with the permission of the Regional Transport Authority 
and that, 1n the present case, all these transfers had received the approval of the 
Regional ‘Transport Authority and were recognised under the provisions of the Act. 
He concluded that where a lawfully constituted authority empowered to sanction 
transfers of permits and vehicles, had purported to do so, after an examination 
of the matter, 1t was not open to the Tribunal, the more so when 1t was not sitting 
in appeal over the question of transfer even if such an appeal lay to canvass the 
grounds for the transfer and to come to a conclusion which had practically the effect 
of upsetting the validity of the transfer The State Transport Appellate Tribunal 
took an erroneous view of what trafficking meant, and upon the scope of 1ts powers 
to enter into a question which had been already decided by the appropriate autho- 
rites on the proper occasion. The learned Judge also referred to the fact that 
the decision of Rajagopala Ayyangar, J , (as he then was) in WP No 25 of 1957 
had been reversed by a Bench of this Court in W A No 138 of 1957 and the ap- 
pellate Judgment was delivered after the order of the State Transport Appellate 
Tribunal The petition of Sri Balasubramania Bus Service (Private), Ltd. 
was allowed and the other petitions were also allowed as a consequential result 
though, on the merits, the contentions of these other petitioners were found against 


Now the word “ trafficking ” 1n connection with permits has not been defined, 
either in the Motor Vehicles Act or in the Rules framed thereunder. The ordinary 
dictionary meaning of the word “ trafficking ", gives a fairly accurate idea of its 
import. Murray's New English Dictionary defines ıt as : 


‘To carry on a trade in, to buy and sell ; often with a sinister imphcation ; used in disparagmg 
sense, or said of dealigg considered improper ” 


We may also refer to the use of phrases like slave traffic, opium traffic, traffick- 
ing in men’s lives, and soon. The term will cover a case where there are repeated 
sales conducted as a business, that is a profit motive, in a commodity, whose 
sales would be improper or would carry a stigma No doubt, as pointed out by 
the learned Judge, the Motor Vehicles Act itself allows for transfer of stage carriage 
permits in certain contingencies. Therefore, the mere fact of the transfer of permit 
as such, without further evidence, may not carry any stigma to satisfy the test of 
trafficking. Section 59 (1) says: 


** Save as provided in section 61, a permit shall not be transferable from one person to another 
except with the the permission of the transport authority which granted the permit and shall not with- 
out such permission operate to confer on any person to whom a vehicle covered by the permit 1s trans- 
ferred any right to use that vehicle in the manner authorised by the permit ”’ 


Section 61, to*which the saving clause refers, provides for the user of a permit by 
the successor-in-title of the permit-holder on the latter’s death, for a period of three 
months, provided that within 30 days of the death of the holder, he has informed, 
the transport authority of the death. After this period of grace, the successor-in- 
title has necessarily to get orders recognising the transfer under section 59 of tke 
Act. Now ifa transfer ıs made in the normal circumstances of business, or through 
the exigencies of the death of the operator, obviously 1t will be a bona fide transfer. 
But when sales of buses along with the transfer of the peimits are resorted to re- 
petitively when the normal course of the business of the operator does not demard 
it, and the sales are effected with the clear motive of making a profit by such transfers 
it 1s obvious that the operator 1s taking an undue advantage of his position as a 
permit-holder, to make profits on sales of his permits This will attract the stigma 
of trafficking, and it will not be desirable to prefer him, as he had shown himself 
to be a person who.has abused the permits granted to hum. 
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Again, it 1s a matter of ordinary knowledge, that when a permit 1s transferred 
to another person, only the transferor and the transferee will be interested 1n the 
transfer, and they are expected to apply to the Regional Transport Authority for 
recognising the transfer. There 1s no direction in section 59 of the Act that the 
Regional Transport Authority should hold an elaborate enquiry or should give 
notice to the other operators on the route or to the public, before giving his sanc- 
tion to the transfer There 1s also no rule that the applicant should give information 
about the prior sales. On the application, the Regional Transport Authority 
makes only a rough and ready enquiry. No doubt, if his enquiry was compre- 
hensive and sufficiently penetrating, 1t might be possible for him to discover that 
there was a profit motive 1n the application for transfer of the permit or that there 
were previous sales of a similar character, and hence the application was not bona 

fide. On the other hand, the Regional Transport Authority at that stage might 
not have had the facilities for making a detailed investigation or might have failed 
to make it for one reason or other. But, as pointed out already, these 
transfers could have gone without challenge by other interested persons at the time 
of their recognition under section 59 (1) of the Act, and the Regional Transport 
Authority should not be blamed if he had dealt with the application in a routine 
manner, without a searching enquiry. There 1s no appeal provided against his 
decision 1n such cases, because no one at that stage could be deemed as aggrieved 
by his order. With due respect to the learned Judge, 1t will not be therefore, proper 
in our opinion, to deal with the decision of the Regional Transport Authority re- 
cognising the transfer of a permit, as conclusive on the question of the bona fides of 
the transfer and to hold that the question of bona fides of the transfer would not directly 
arise, before the Regional Transport Authority at a subsequent time, when the 
alleged trafficker 1s screened along with other applicants for the grant of new permit. 
In our judgment, the question is certainly open for consideration at that time and 
should be considered by the Regional Transport Authority when it 1s brought before 
it, either by the objections raised by rival applications under section 59 (4), or 
is made apparent to the Regional Transport Authority on the basis of the usual 
enquiry that he makes through departmental channels, for the purpose of satisfying 
himself of the position of the various applicants, to enable him*to determine the 
rival claims, bearing 1n mind the principles laid down 1n section 47 of the Act 

This is what the Regional Transport Authority did when he screened Bala- 
subramania Bus Service (Private), Ltd , and that screening was confirmed by the 
State Transport Appellate Tribunal in appeal. We are therefore unable to 
uphold the main ground on which the learned Judge set aside the decision of 
the Staie Transport Appellate Tribunal 


We will briefly refer to the point that the decision of Rajagopala Ayyangar, J., 
(as he then was) in W.P. No 25 of 1957 has been reversed by a Bench of this Court 
in WA No 138 of 1957. In thatparticular case, one Kanniah Pillai who was an 
applicant, had been screened by the Regional Transport Authority on the ground 
that on the prior occasion when an application for transfer of his permits came before 
the Regional Transport Authority, 1t was observed that he would haveno preference 
for a new permit. 'The Regional Transport Authority considered this single occa- 
sion as amounting to trafficking and screened him The State Transport Appellate 
‘Tribunal reversed the order because the remarks of the Regional Transport Authority 
in 1952 on a single occasion, would not serve to prove trafficking and also observed 
that the interval, which had elapsed subsequently was long enough to nullify the 
effect, if any, of the earlier remarks Rajagopala Ayyangar, J , (as he then was) 
reversed the decision of the State Transport Appellate Tribunal holding that the 
onus was on the applicant to prove that the transfer was bona fide and that the Tribunal 
could have re-examined the circumstances of this transfer and reached its own finding 
on the point. The condonation of the lapse of five years without reference to any 
other fact was also held to be vitiated by error. When the matter came up by way 
of appeal, in W.A. 138 of 1957, this Court held that the duty lay on the objectors to 
place before the Tribunal the circumstances under which the transfer was made to 
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show that it amounted to trafficking in permits, that it was not the duty of the Tri- 
bunal to embark on such an enquiry, and that the condonation of delay 1nvolved 
no error which could justify interference by a writ of certiorari. It was a pure 
question of fact within the province of the State Transport Appellate Tribunal to 
decide whether by reason of one incident of transfer made by the applicant in 1952, 
he could be held to be guilty of trafficking. The finding that it did not so amount 
to trafficking was one of fact, which could not be interfered with in a Writ Petition 
under Article 226 of the Constitution. 


TMere is no allegation in this case, that the State Transport Appellate Tribunal 
put the onus of establishing the bona fides of the transfers on the applicant Sri Bala- 
subramania Bus Service (Private), Ltd. The question whether the transfer amount- 
ed to trafficking was decided as a question of fact on the data placed before ıt including 
the income-tax statements and auditor’s report without reference to the onus of 
proof In our view, adequate reasons have not been shown to interfere with that 
decision, in these writ proceedings. 


We therefore allow the appeal (W.A. No. 222 of 1962) set aside the order of 
the learned Judge and dismiss W P. No. 1168 of 1959 In the remaining Wnt Peti- 
tions the learned Judge has agreed with the State Transport Appellate Tribunal 
on the merits of the finding against the petitioner The connected Writ Appeals 
are also allowed, and the connected Writ Petitions Nos 892 of 1959, 233 of 1960, 
and 673 of 1960 are dismissed 


Sri Chengalvarayan appearing for Srí Ranga Vilas Motors (Private), Ltd., the 
grantee of the other permit, pointed out that the position of Sr1 Ranga Vilas Motors 
(Private), Ltd., should be left unaffected. We agree There has been no attack 
on the validity of that permit before us The result of our allowing the appeals 
and the dismissal of the Writ Petitions, is that the order of the State Transport 
Appellate Tribunal granting the first permit to Sr1 Ranga Vilas Motors (Private), 
Ltd , and the second permit to Sathianathan, the appellant herein, will be left 
unaffected. The appellants to get their costs from the respondents 


P.RN — — —— Appeals allowed and Petitions dismissed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT .—Mr. JusricE M. ANANTANARAYANAN AND Mm. JUSTICE KS. 
RAMAMURTI. 


Doraiswamy Nadar .. Appellant* 


Penal Code (XLV of 1860), section 300, Exception 1— Death as a result of sudden and grave provocation 
—Quarrel between husband and wife—Relevant factors for applicability of the Exception 

The quarrel started between the accused and his wife when the accused returned home late at 
might (2A M). The wife was greatly provoked and stated that she would be better advised to leave 
hun and live with some one else if the husband persisted ın his conduct The accused caught hold 
of hus wife by the hair when she went mnand broughta broom-stick and used indecent language of 
abuse, which further aggravated the provocation culmmating in the accused beating her with the 
broom-stick, kickifg her and beating her with aniron rod which happened to be there as a result of 
which she died. In the circumstances, 


Held, a husband 1s likely to be gravely provoked by the threat of his wife to leave him and to hve 
with some one else , 1f the wife brought a broom-stick and used indecent language of abuse, during 
the course of the quarrel, this 1s likely to have deprived the husband of all powers of self-control This. 
13 an appropriate case for the award of the benefit of Exception 1 to section 300 of the Penal Code 


The applicabihty of this Exception has to be judged in relation to the class of persons to whom it 1s 
applied, their general habits of living, speech and domestic relations 


Appeal against the judgment of the Additional Sessions Judge of the Court 
of Session of the Salem Division at Salem 1n Case No. 157 of the Calendar for 1962. 


Fyzee Mahamood, amus curiae. 
Public Prosecutor for State. 


A LL A 


*Cnminal Appeal No. 105 of 1963 29th October, 1963. 
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" The Judgment of the Court was delivered by 


Anantanarayanan, f —The appellant, Doraiswamy Nadar,’ was convicted of 
the murder of his wife, Kaveri Ammal, aged about 30, and sentenced to the lesser 
penalty of umprisonment for life The case 15 a very simple one, with regard to the 
actual merits. The record makes it clear beyond doubt that, following a violent 
quarrel between the husband and the wife, the accused beat Kaver1 Ammal first 
with the broom-stick (MO 1), then kicked her after she fell down, and, following 
this, gave her a number of blows with the iron rod (M.O 2) which happened to 
bethere This wasin the front yard (vasal) ofthe house. The accused then dragged 
his wife a few feet, and carried her into the house, and bolted the door from inside. 
In the morning, he was sitting in front of the house and weeping ‘The accused 
frankly confessed to three witnesses, P Ws. 1, 2 and 3, that his wife died on account 
of the beating administered by him the previous night. Later, the accused made a 
judicial confession (Exhibit P-ro), in. which also he has admitted the madent, 
in broad terms , only he would deny that he used all violence with the iron rod 


(M O. 2). 


There can be no doubt at all that P Ws. 1 to 3 are speaking to the strict truth 
of what occurred, and that the accused did use considerable violence towards his 
wife, following a quarrel, first with the broom (M.O 1) then by kicking her, and 
lastly by blows with the iron rod (MO 2). We have seen the iron rod (M.O. 2), 
and it ıs a formidable weapon, capable of causing great harm. The autopsy held 
by Dr Savithri (P W. 7) shows that there were extensive injuries on the body, with 
serious internal damage consisting of fractures of the seventh, eighth, ninth and tenth 
ribs The injuries, in their total effect, were sufficient in the ordinary course of 
nature to cause death, according to the medical evidence. P.W. 1 1s the brother 
of the accused, and there are no grounds at all for distrusting or rejecting the testi- 
monies of the disinterested eye-witnesses further confirmed, at least in part by the 
judicial confession of the accused, and his own statement at trial. The question 
that we have to seriously consider 1s not the truth of the actual incident, but whether 
as strenuously urged before us by learned counsel appearing as, amicus curiae (Sri 
Fyzee Mahmood), the accused 1s entitled to the benefit of Exception 1 to section 300, 
Indian Penal Code. 


On this restricted aspect, the facts are as follows. There can be no doubt 
at all that the accused returned home very late that night, namely about 2 AM. 
Kaveri Ammal (deceased) was greatly provoked by this conduct of her husband. 
She asked the accused where he had been roaming about all that trme, and whether 
fodder should not be given to the cattle The accused retorted that his wife (de- 
ceased) could herself have attended to this, as she had little other work to do. 
Kaveri Ammal then said that if the accused persisted 1n returning late, in that fashion 
without attending to his duties, she would be better advised to leave him, and 
live with someone else. There are contradictory versions 1n the testimony of P W. 1 
about this, but we are of the view that ıt 1s more probable that the deceased said 
that she would go and live with someone else, if the accused persisted un his conduct. 
For, P W. 1, adds that theaccused retorted “To whom are you going ?" and then 
caught hold of his wife by the hair Undoubtedly, the words of the wife appear 
to have infuriated the accused, beyond all measure. They must have conveyed 
the impression that Kaver: Ammal (deceased) was willing to go and lve with some 
other man, if the accused continued to be an unsatisfactory husband. On earlier 
“Occasions, the pair had frequently quarrelled, and the deceased had gone and stayed 
away with her mother. Normally, she would have said that she would leave the 
accused and live with her mother, but P W. 1 is specific that she said that she would 
live * with someone else ' 


Not merely this, but when the accused was sufficiently provoked to catch hold 
of his wife by the hair, the evidence makes ıt clear that she abused him in very 
indecent terms P W. r states that the language of the woman was such, that he 
himself felt them to be wounding, and sufficient to provoke any human being. 
There is a further aspect of this matter, which also impinges upon the applicability 
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of Exception 1 to section 300, Indian Penal Code to the facts PW r1stheonly witness 
to the genesis of the incident, and P Ws 2 and 3 merely confirm the truth of the 
actual physical violence employed by the accused towards his wife, about which 
thereisno doubt. ButP W.1 cannotsay who brought the broom-stick (M O 1) 
with which the accused first beat his wife In his 342 Criminal Procedure Code 
statement, the accused definitely claims that, after he (accused) caught hold of 
his wife by the hair, she went inside and brought a broom-stick. If she did so, 
and all that we know of the case renders this circumstance possible even if 1t is not 
established by any evidence, there can be no doubt at all that her conduct would 
amount to further aggravation of the provocation that she had already offered to 
her husband, by her threat to leave him and Jive with someone else. 


As is well known, the true principle here is that the applicability of the Exception 
has to be judged, in relation to the class of persons to whom st 1s applied, their general 
habits of living, speech, and domestic relations. Certainly, a husband is likely to 
be gravely provoked by the threat of his wife to leave him and to lve with some- 
one else ; if the wife did bring a broom-stick, during the course of the incident, 
that is likely to have deprived the husband of all powers of self-control. We are 
hence satisfied that this 1s an appropriate case for the award of the benefit of Exception 
i to section 300, Indian Penal Code Accordingly, we award the appellant the 
benefit of this Exception and convict him instead under section 304, Part I of the 
Indian Penal Code. ‘Taking all the circumstances into account, the accused is 
ae to rigorous imprisonment for six years and the appeal 1s otherwise 

ismussed. 


V.S. ———— Accused convicted under section 
300, Part I of the Penal Code. 
Appeal otherwise dismissed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS 


PRESENT ‘—Mnr. JusricE P S KAILASAM 


Public Prosecutor .  Appellant* 
D. 
P. Ramasamı Respondent. 


Penal Code (XLV of 1860), section 295-A—Offences against rehgun—Arhele in print referring to Allah and 
Koran—Outraging religrous feelings of a class—Dehberate and malicious antention — Offence. 


Constitution of India (1950), Article 25—Right to profess, practice and propagate religion and freedom of 
sonscuence—Extent of 


Article 25 of the Constitution confers a right on all persons to freedom of conscience and a righ 
freely to profess, practice and propagate religion, subject to certam conditions A person 1s entitled to 
express and propagate his own views so long as he does not affect public order, morality and health or 
offend any of the provisions of the Constitution or law of the land 


Section 295-A of the Indian Penal Code occurring in Chapter XV punishes certain acts as offences 
against religion Every act of insult to or attempt to msult the religion or the religious beliefs of a 
class of citizens will not amount to an offence under the section Insults to religion offered unwittingly 
or carelessly or without any deliberate or malicious intention to outrage the religious feelings of that 
class will not come under this section But if the intention was to outrage the religious feelings delibe- 
rately and maliciously an offence under the section 1s made out 


The offending article dealt with the punishment for the crime of adultery The object of the 
Article was certainly not for changing the law Allah 1s considered as God by Muslims and Koran 1s 
their sacred book The reference to Allah 1s scurrilous and the suggestion that he 15 an absolute 
fool, who could not understand the offence of adultery could only have been made with a deliberate 
and malicious intention of outraging the religious feelings of Mushms The words are so highly 
provocative and insulting that there can be no doubt that the feelings of Muslims will be outraged 


In the second article the author dealt with the punishment of cutting off. both the hands prescribed 
by Koran for the offence of theft The passage that if Allah came down even to Muslim countries he 
-would be buried and that a foolish and barbarous person like Allah has no place in this world, 1s totally 
uncalled for as irrelevant for the purpose of the article. The concluding portion of the article that 
Allah who looked at from every point of view 1s not all powerful and wise, calls himself as all power- 
ful and wise in. Koran, 1s highly provocative and insulting to Muslims 


A, 


*Criminal Appeal No. 358 of 1963 16th October, 1963. 


EL 
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Appeal under Section 410 of the Code of Criminal Procedure, 1898, against 
the acquittal of the aforesaid Respondent (accused) of an offence under section 
295-A, Indian Penal Code by the Courtof the Third Presidency Magistrate, 
Saidapet, Madras, in G C No 5192 of 1961 on his file 


V. V. Radhakrishnan, for Public Prosecutor. 
V. M Lenin, Advocate for Respondent (accused) 


The Court delivered the following 


JupcmentT —This appeal ıs against the acquittal of the respondent eby the 
Third Presidency Magistrate, Saidapet, Madras, of an offence under section 295-A. 
of the Indian Penal Code : 


The respondent was the printer and publisher of the Tamil Weekly ‘ Nathikam ’. 
He published three articles in JVathikam on 16th December, 1960, 6th January, 1961 
and 12th January, 1961 under the caption ‘Allavn Thandanayil Alangolam’ The 
case for the prosecution ıs that these articles were published with deliberate and: 
malicious intention of outraging the religious feeling of the Muslims. The purport 
of the two articles which are relied on by the prosecution 1s given below 


The first article, which appeared in the issue of 16th December, 1960, dealt 
with the punishment of stoning to death prescribed ın Koran to persons found guilty 
of adultery. The writer criticised the punishment prescribed for the offence and 
commented that there was inconsistency in the Koran which had made provision 
for divorce and re-marriage and at the same time prescribed such cruel punishment 
for adultery The author of the article also pointed out, that, though having 
relationship with more women than one would be strictly adultery, the Muslims 
do not punish a person when he goes through the ceremony of nikka and marries 
four women The writer in pointing out that the law as enunciated in Koran 1s 
not just has also made reference to Allah the God After observing that, 1fa married 
man had relationship with a woman he liked other than his wife, the proper thing 
would be to allow a divorce and permit the person to marry the woman he liked, 
he proceeded to put a question as follows — 

“ Why did not Allah know this proper course and Justice ? Is that Allah a fool, or ıs he an unjust 
person incapable of behaving ın a just manner ? Is Allah, who preached that persons 
who committed adultery should be stoned to death different from the Allah, who preached divorce and. 
remarriage ? If not, why should a barbarous punishment be prescribed on the one side and divorce 
and re-marriage prescribed on the other ? Is ıt because Allah 1s not able to understand the difference 
between these two ? If Allah 1s 1n the position of not understanding this difference, how can we accept 
that Allah 1s all knowing ? Without following the proper course why should Allak 
foolishly say that they should be stoned to death? When all these are taken mto consideration it is. 
clear that Allahis an absolute fool who 1s unable to understand what is meant by adultery How 


can persons with intelligence accept Allah who has not got the capacity to understand the crime as 
a creator of laws punishing all sins ?” 


The second article, dated 6th January, 1961 relates to punishment prescribed 
in Koran for theft In Koran the punishment prescribed for theft is cutting off both 
the hands. After giving an extract from paragraph 38, chapter 5 of Koran the 
author commented that this punishment was prescribed by no less a person than 
the all-powerful and wise Allah, and the Koran also says the same Dealing with 
the all-powerful Allah the author remarked, 


* If Allah came from Heaven and prescribed his law, even Muslim countries like Afghanistan and 
Turkey would notfollow him On the other hand they would buryhim The law prescribed by him 1s 
prevalent only 1n Kabarsthan and if Allah is God he will be sent to that place only A foolish and 
barbarous person like Allah has no place ın this world If Allah is powerful, let him go to that place 
and show this power * 


Dealing with the wisdom of Allah, the author remarked. 


* The law enunciated by Allah 1200 years ago was given up by Romans, Greeks and Tamils as not 
suitable How can Allak who prescribed such a barbarous punishment 200 years after the civi- 
lised people gave it up, be called a wise man ” 


The article concluded by observing 


“ Allah who when looked at from any] point of view, isnot powerful or wise, calls himself as aim 
all-powerful and wise man in the Koran. 
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The author proceeded to observe that when he pointed out that Allah, who pres- 
cribed a barbarous punishment of cutting the hands of a thief 1s a confirmed 1diot 
and a barbarous person, Allah’s followers did not agree. 


The Public Prosecutor did not rely on the third article and it 1s unnecessary 
to deal with ıt. 


It has been held by the Supreme Court in Ramp Lal Modi v. The State of Uttar 
Pradesh, that section 295-A of the Indian Penal Code 1s well within the protection 
of clause (2) of Article r9 of the Constitution and its validity is beyond question. 
The Supreme Court pointed out that, 


“In the first place clause (2) of Article 19 protects a law 1mposing reasonable restrictions on the 
exercise of the right to freedom of speech and expression in the interest of ‘ Public order’, which 1s 
much wider than ‘for maintenance of? public order In the next place section 295-A docs 
not penalise any and every act of insult to or attempt to insult the religion or the religious beliefs of a 
class of citizens but 1t penalises only those acts of insults to or those varieties of attempts to insult the 
religion or the religious beliefs of a class of citizens, which are perpetrated with the deliberate and malı- 
cious intention of outraging the religious feelings of that class ” 


The section punishes only the aggravated form of insult of religion when ıt is per- 
petrated with the deliberate and malicious intention of outraging the religious 
feelings of a class of citizens. The Supreme Court further pointed out that, 


* The calculated tendency of this aggravated form of insult 1s clearly to disrupt the public order and 
the section, which penalises such activities, 1s well within the protection of clause (2) of Article 19 as 
being a law 1mposing reasonable restrictions on the exercise of the right to freedom of speech and 
expression guaranteed by Article 19 (1) (a) " 


The Supreme Court in S. Veerabadran Chettiar v. E. V. Ramaswami Naicker and 
others?, has laid down that the Courts have to be circumspect and pay due regard to 
the feelings and religious emotions of different classes of persons with different 
beliefs, irrespective of the consideation whether or not they shared those beliefs or 
whether those beliefs were rational or not in the opinion of Court Dealing with 
section 295 of the Indian Penal Code the Supreme Court observed that a much too 
restricted meaning of the words “ any object held sacred by any class of persons "' 
should not be given and that a sacred book, like the B:ble, or the Koran, or the Granth 
Saheb was clearly within the ambit of those general words. Koran 1s undoubtedly a 
book held sacred by Muslims. Allah 1s considered as the God. The right of free- 
dom of speech and expression guaranteed under Article 19 (1) (a) of the Constitution 
will no doubt enable a citizen to criticise the religion and the religious beliefs of a 
class of persons In this case the respondent ıs a non-believer in God (Nathekam) 
and claimed a right to propagate his views and convert others to his own views. 
Article 25 of the Constitution confers a right on all persons to freedom of conscience 
and a right freely to profess, practise and propagate religion, subject to certain 
conditions. The appellant 1s entitled to express and propagate his own views so 
long as he does not affect public order, morality and health or offend any of the 

*provisions of the Constitution or law of the land. Chapter 15 of the Indian Penal 
Code punishes certain acts as offences against religion As section 295-A of the 
Indian Penal Code has been held to be constitutionally valid, 1t has to be seen whether 
the two articles offend the provisions of the section. Every act of insult to or attempt 
to insult the religion or the religious beliefs of a class of citizens will not amount to 
an offence under the section. Insults to religion offered unwittingly or carelessly 
or without any deliberate or malicious intention to outrage the religious feelings 
of that class will not come under this section But if the intention was to outrage 
the religious feelings deliberately and maliciously an offence under this section will 
be made out The question that has to be considered ıs whether the two articles 
were written with a deliberate and malicious intention of outraging the religious 
feelings of muslims 





1 (1957) 2 MLJ (SC) 65 (1957 SCJ 2 (1959)SCJ1 (195991MLJ (SO)1* 
522 (1957 MLJ (Cr) 771 (1957) 2An W — (1959) 1 An WR (SC) 1 (1958) ML]. 
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The first article dealt with the punishment for the crime of adultery. The 
punishment prescribed to a person found guilty of adultery 1s stoning to death. 
The object of the article is certainly not for changing the law, for the law applicable 
to all persons irrespective of religion 1s the Indian Penal Code and the punishment 
of stoning to death ıs not prevalent in this country. The author, though he touches 
upon the custom of a Muslim marrying four wives does not attempt to bring about 
any reformation in the law of marriage amongst Muslims As the caption of the 
article indicates, the aim of the writer seems to be to show inconsistencies (alangolam) 
in the punishmetns prescribed by Allah. The author would have been quite 
justified 1n pointing out what according to him, 1s the injustice in the punishment 
prescribed, and criticising the followers. But itis totally unnecessary for the purposes 
of the article to comment that Allah 1s a fool or an unjust person incapable of behav- 
ing in a just manner. The comment that 1f Allah could not understand the contra- 
diction between prescribing a barbarous punishment for adultery, and divorce and 
re-marriage in other cases, he could not be called as an all-knowing person 1s made 
with malice. The concluding remark of the article ıs that Allah, who could not 
understand what adultery is, 1s an absolute fool and that a person who is incapable 
of understanding the nature of the crime cannot be accepted as a creator of laws 
punishing all sins. Allah 1s considered as God by Muslims and Koran 1s their sacred 
book The remarks made by the author of the article 1s totally irrelevant for the 
purpose he had in his mind. The reference to Allah 15 scurrilous and the suggestion 
that he is either a fool or a knave and that he 1s an absolute fool, who could not 
understand the offence of adultery could only have been made with a deliberate 
and malicious intention of outraging the religious feelings of Mushms The words 
are so highly provocative and insulting that there can be no doubt that the feelings 
of Muslims will be outraged. There being no justification or relevancy for these 
remarks, ıt can be safely inferred that they were made with a deliberate and malı- 
cious intention to outrage the feelings of Muslims. 


Under the second article the author dealt with the punishment of cutting 
off both the hands prescribed by Koran for the offences of theft The reference to 
Allah as all powerful and wise 1s made with intent to ridicule’ The passage that 
if Allah came down even to Muslim countries hike Turkey and Afghanistan, he would 
be buried and that a foolish and barbarous person like Allah has no place in this 
world, 1s totally uncalled for and irrelevant for the purpose of the article The 
concluding portion of the article, that Allah, who looked at from every point of 
view 1s not all powerful and wise, calls himself as all powerful and wise in Koran, 
is highly provocative and insulting to the Muslims 


The two articles clearly establish that the author had a deliberate and malicious 
intention to outrage the religious feelings of the Muslim community 


The learned Magistrate observed that his attention was not drawn to any violent 
‘or obscene language indulged by the respondent except the reference to Allah as ae 
fool in the form of a question The learned Magistrate was of the view that the 
expressions cannot be said to manifest any malicious intention om the part of the 
accused to outrage the feelings of Muslims The passages complained of by the 
prosecution as offending section 295-A were given as an appendix to the charge 
itself, and the learned Magistrate ought to have referred to and dealt with those 
passages For the reasons stated I am unable to agree with the conclusion arrived 
at by the lower Court The order of acquittal 1s therefore set aside The respon- 
‘dent ıs found guilty under section 295-A of the Indian Penal Code 


Considering the highly provocative and insulting Janguage used by the respon- 
dent in the two articles I sentence him to rigorous imprisonment for six months. 


VS. Appeal allowed. 


4] ARUMUGAM PILLAI v. SYED ABBAS (Ramachandra Iyer, C j.). I5I 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT —Mr. S RaAMACHANDRA IvER, Chief Juste AND MR JUSTICE 
P RAMAKRISHNAN. 


N Arumugam Pillai .. Appellant” 


Ü 


K. S Syed Abbas and others Respondents. 


Tradesand Merchandise Marks Act (XLIII of 1958), Registration of trade-mark—Phonetu similarity 0 
* Thangapavun Tobacco ’, ltkely to cause confusion with registered trade-mark * 'Thangabaspam' zn relation to 
cheuing tobacco e 


“ Thangapavun tobacco" ın relation to chewing tobacco ıs likely to cause confusion becauseot 
phonetic similarity with “ Thanga Baspam” (registered as a trade-mark) and therefore 
registration cannot be permitted of such a mark What one should consider in matters of this kind 1s 
whether the average person with imperfect memory 1s hkely to be misled if the two marks were put 
up in the market 


Appeal against the Order of the Assistant Registrar of Trade Marks of the 
Madras Branch Registry, dated gth May, 1960and made in Application No. 166933 
dated 6th December, 1954 and Opposition No 3955. 


T S Nagaswamy Ayyar and V. Nataraj, for Appellant 
N. Venkatarama Iyer, for Respondents 
The Judgment of the Court was delivered by 


Ramashandra Iyer, C F —This 1s an appeal under section 10g (1) of the Trade 
Marks Act, 1958 against the order of the Assistant Registrar of Trade Marks 
Madras, registering a trade-mark ın respect of chewing tobacco manufactured by 
the respondent ‘The appellant has been doing business in the sale of chewing 
tobacco since 1935. He applied in 1942 for registration of a trade-mark under the 
name of“ Thanga Baspam "Tobacco". ‘The design consists of that name and below it 
was circle ; inset within it 1s a photograph of the appellant. At the top portion 
of the circle, the words ‘ Thanga Baspam Tobacco’ are printed in English. Then 
follows the address of the appellant. This trade-mark was registered as No 8939, 
and we are told that, after the expiry of the period of registration, it has been further 
renewed. Subsequently, the appellant appears to have registered the words * 7 hanga 
Basbam? alone as his mark for the sale of his tobacco The registration number 
for this ıs 139406 While so, the respondent who was living about go mies from 
the appellant sought registration of mark under the name of * Thangapavun (Gold 
Sovereign) Tobacco’. His design consists of the above words, then thereis a design 
ofan elhpse ; inset within 1t are pictures of the two sides of a gold sovereign ‘There 
can be little doubt, and indeed, this point was conceded before the Assistant Regist- 
rar—that the general design of the respondent's mark is different from the appellant's. 
But what 1s complained of 15, that, by seeking to register his mark as ' T hangapavun ' 
the respondent is likely to cause confusion 1n the mark, as that is phonetically simular 
to, and closely resembles, the appellant's mark ‘ Thanga Baspam’. The respondent 
had another case as well. He said that that he had been trading under the mark 
* Thangapavun’ since 1948 and that registration should be allowed in his favour 
as he had concurrent use of the identical mark. But, at the hearing, the respondent 
gave up his case about concurrent user. On behalfof the appellant, ıt was conceded 
that, so far as the visual similarity ıs concerned, there was no resemblance between 
the marks; but, what was contended before the Assistant Registrar was that 
there was such a phonetic similarity between the words ‘ Thanga Baspam > and 
€ Thangapavun’ thatitis hkely to muslead the public. The Registrar overruled 
this contention, saying : 

“ I think that, phonetically as well as visually, these two expressions do not resemble. The words 


do not stimulate identical reactions One suggests gold ash and the other a goldcom ‘The opponent 
‘by virtue of the registration of an expression containing the word * Thanga’, is probably under the mis- 
NN: ea M n 


* Appeal Against Order No, 280 of 1960 18th September, 1963. 
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taken view that he can prevent the registration of any word containing the word ‘ Thanga’ I do not 
think that the opponent 1s entitled to claım monopoly to the word ‘ Thanga’ .” 

We are unable to accept this reason as valid. What one should consider in matters 
of this kind 1s whether the average person with imperfect memory is likely to be 
misled if the two marks were put up ın the market On that question, there can 
be very little difficulty, for, very few people of that type will pause to consider the 
discrimination between the words ‘ Thanga Baspam and ‘ Thangapavun’ Indeed, 
in à similar case, which came recently before the Supreme Court in Amritdhara 
Pharmacy v. Satya Deo}, ıt was held that the words ‘ Lakshmandhara ^ and ‘ Amir- 
thara so closely resembled each other that the purchasing public were apt to be 
misled Applying the principles Iad down ın that case, we are of opinion that 
the use of word * Thangapavun’ as a part of the respondent's mark is likely to mis- 
lead the pubhc. It follows that the registration of the respondent's mark cannot 
be permitted if he were to use of prefix ‘ Thangapavun * ın relation to his goods. 


Mr. N. Venkatarama Ayyar then contended that, if that be our view, the res- 
pondent should be given an opportunity to prove his case that he had a concurrent 
use of the word ' Thangapavun’ along the appellant's. As we said this case was 
expressly given up at the hearing before the Assistant Registrar, but, learned counsel 
would say that the case of concurrent user was given up, because the appellant, 
on his side, gave up his case that the two marks could not be said to have any resem- 
blance with each other so far as the visual represenation 1$ concerned. We are 
unable to see from the order of the Assistant Registrar that the giving up of a part 
ofthe case by the respondent was in any way related to the appellant's giving up that 
part of his case. Indeed, there 1s no evidence before us 1n the shape of an affidavit. 
as to what happened at the trial to come to the conclusion that the concession on 
the side of the respondent was occasioned and was conditioned by another concession 
on the side of the appellant. On the other hand, ıt is plain from the order of the 
Assistant Registrar that the appellant did pursue lus case that there was phonetic 
similarity between the two marks. That being so, ıt does not appear hkely that 
the respondent covld at all have withdrawn his case of concurrent use. We are 
therefore unable to sustain the order of the Assistant Registrar, and we accordingly 
set aside the order. Undoubtedly, ıt will be open to the respondent to delete the 
word * Thangapavun’ in his mark and obtain registration of the rest of the mark 
if need be by adding another dissimilar prefix to ‘ pavun’. 


The appeal will be allowed with costs. 


K.S. , —— Appeal allowed.. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. s 
PRESENT —Mnm. Justice T. VENKATADRI. 
K. Sundaramoorthy Mudahar . — Pehitioner* 
Ue 
Manickammal and another .. Respondents. 


Madras Court-fees and Suit Valuation Act (XIV of 1955), sections 25 (d) and 40—ÀApplicability —Suit by 
purchaser of a property for declaration that an equitable mortgage created by his vendor was not binding on him 


Where the purchaser of a property files a suit only for a declaration that an equitable mortgage 
created by his vendor was not binding on hım he is entitled to pay Court-fee under section 25 (d) and 1s 
not liable to pay Court-fee under section 40 of the Madras Court-fees Act for cancellation of the equi- 
¿able mortgage 

Petition under section 115 of Act V of 1908 praying the High Court to revise 
the Order of the Court of the District Munsif of Ranipet, dated 5th January, 
1963 and made in Unnumbered Original Suit No of 1962. 


T R Ramachandran, for Petitioner. 


V. R. Venkataswami:, for Government Pleader (A. Alagwiswam:i), for 
Respondents. 








I (1963) 2 SC.R. 484 AIR 1963 SC 449 
*C.R P. No. 870 of 1963. 10th October, 1968. 
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The Court made the following 


OnpzrR.— Thi Civil Revision Petition arises out of proceedings in an Un- 
numbered Original Suit of 1962 on the file of the Court of the District Munsif of 
Ranipet. The plaintiff ıs the petitioner herein He filed a suit for a declaration 
that the equitable mortgage executed by the second defendant to the first defen- 
dant on 20th May, 1953 1s not binding on the plaintiff 


The facts necessary for the disposal of this Revision Petition are as follows. 
The property originally belonged to the second defendant and he sold the same 
to the plaintiff on goth August, 1958 It 1s only after this purchase the plaintiff 
came to know that there was an equitable mortgage ın respect of the property created 
by the second defendant ın favour of the first defendant and that ın respect of that 
the first defendant had obtained a decree and that execution proceedings are now 
pending. In order to remove the cloud to title he had filed the suit for a declaration 
that the mortgage deed executed by the second defendant in favour of the first 
defendant is not binding on him, and, that any decree passed in consequence of 
that will not affect his right to the property. 


When this plaint was filed in the lower Court the Office took objection in 
respect of the Court-fee payable on the plaint and directed the plaintiff-petitioner 
to pay Court-fee on the value mentioned in the equitable mortgage The plaintiff- 
petitioner had valued under section 25 (d) of the Court-fees Act, whereas the 
‘Office insisted that 1t should be under section 40 of the Act 


The question now 1s whether the petitioner 1s liable to pay Court-fee under 
section 40, that 1s, for the cancellation of the equitable mortgage created by the 
second defendant 1n favour of the first defendant, or whether heshould pay Gourt-fee 
under section 25 (d) of the Act for a mere declaration that the equitable mortgage 1s 
not binding on hun 


On reading the allegations in the plaint ıt 1s clear that plaintiff's intention 1s 
to get a declaration from the lower Court that the mortgage 1s not binding on hun, 
The learned counsel for the petitioner has cited before me the decision ın In re 
Thirupathammal’, iy which Ramaswami, J, held that a party can always 
pay the Court-fee under section 25 (d) if he is not a party to the document. Here 
the petitioner is not a party to the document created by the second defendant in 
favour of the first defendant Applying the principle laid down by Ramaswami, J , 
I feel that the petitioner 1s entitled to pay Court-fee under section 25 (d) of the Act. 
It 1s also represented to me on behalf of the petitioner that he wants only a declara- 
tion that the equitable mortgage deed dated 20th May, 1953 1s not binding on him. 
Therefore, 1t 1s enough if the petitioner pays Court-fee under section 25 (d). 


The Civil Revision 1s allowed Therefore will be no order as to costs. 
K S. —- Revision allowed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS 


PRESENT:—Mr. S. RAMACHANDRA IvER, Chief Justice AND Mr Justice K.S. 
RAMAMURTHI. » 





Ramachandran .. Appellant* 
v. 
A.N. Krishnamoorthy Iyer . Respondent. 


Madras Estates Abolition Act (XXVI of 1948), sections 39, 54-A and 50 (B) —JInterim payments deposited 
by Government for fasiis 1360-1366—If constitutes ‘income’ of the holder of the estate è 


Interim payments deposited by the Government for faslis 1360 to 1366 do not constitute the 
ncome of the holder of the estate A purchaser of the life estate of the holder of the estate 1s not entitled 
to the amount deposited as ‘income’ of the holder 


Shanmugha Rayeswara Sethupatht v Income-tax Officer, Karaikudi, (1962) IM LJ 51. and 


1 AIR 1956 Mad. 179 
*S.T.A No. 63 of 1961. 6th September, 1963 
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Raja Rameswar Rao v. Commisswner of Income-tax, Hyderabad, (1963) 2 SG J 456 . (1963) 2 I T.J- 
241, distinguished 
~ Appeal against the Order of the Estates Abolition Tribunal, Thanjavur, 
in Original Petition on No 124 of 1961. 


PS Sarangapam Ayyangar, for Appellant. . 
G. Ramaswam and S M  Subramamam, for Respondents. 


The Judgment of the Court was dehvered by 

Ramamurthli, F.—This ıs an appeal against the Order of the Estates Abolition 
Tribunal. The respondents had purchased three-fourths interest in the hfe estate 
belonging to one Rajagopala Pandarathar the Zamindar of Pudukudi village. 
The Government had deposited a sum of Rs 2,614-67 representing the interim 
payments for Faslı 1360 to Faslı 1366 both inclusive. The respondent filed the 
application under section 50 of the Estates Abolition Act, Madras Act XXVI of 
1948, herein referred to as the Act for payment out to him the sum of Rs. 1961 
representing three-fourths of Rs. 2614-67, the amount deposited by the Government. 
Rajagopala Pandarathar and his son Ramachandran Pandarathar were 1mpleaded 
as respondents 1 and 2 to the petition The Tribunal took the view that the interim 
payments by the Government represented the income of the Zamindar and as the 
respondent had purchased the life interest he was entitled to the entire income. 
Rajagopala Pandarathar died during the pendency of the petition and the appeal 
is now preferred. 

The only point that arises 1s whether the interrm payments deposited by the 
Government constituted income of the erst-while holder of the estate Learned 
counsel for the respondent contended that under the scheme of the Estates Aboli- 
tion Act only two payments represent compensation for the taking over of the estate 
namely, the advance compensation and the final compensation, and that the interim 
payments are only referable to the income from the estate. He relied upon sections 
39, 54-A and 50 (8) of the Act. He further contended that as section 50 (8) clearly 
provides that no interim payment shall be deemed to constitute any part of the 
compensation which the Government are lable to deposit under section 41 (1), 
the interim payments should be regarded only as representing the income of the 
estate. He also drew our attention to the recent judgment of the Supreme Court 
in Civil Appeal 420 of 19621 which arose under the Hyderabad (Abolition of Jagirs) 
Regulation 1358-F containing analogous provisions as in the Madras Estates Aboli- 
tion Act as deciding the point in his favour. 

We are unable to agree with the arguments of learned counsel for the res- 
pondent. In our opinion, there 1s no need to discuss the matter in great detail 
as the point raised 1s directly covered by a recent Bench Judgment of Rajagopalan 
and Srinivasan, JJ in Shanmugha Rageswara Sethupathi v. Income-tax Q fficer, Kara kudi?. 
With great respect we entirely agree with the lucid and clear analysis ofthe relevant 
provisions of the Act by Srinivasan, J , delivering the judgment on behalf of the 
Bench. In that case it was held that the interim payments represented some ore 
portion of the equivalent for the loss of a capital asset that they were exactly similar 
to the payments 1n respect of either advance compensation or the ‘final compensa- 
tion It was also held that the fact that the quantum of the 1nterim payment was 
to some extent based upon the annual income of the properties did not alter the 
real character of the deposit, so as to dissociate ıt from capital asset. With regard 
to the argument based upon section 50 (8) the learned Judge observed as follows . 

“The learned Advocate-General appeared to place great reliance upon section 50, sub-section(8) 
which read thus. ** No interim payment made under this section shall be deemed to constitute any 
part of the compensation which the Government are hable to deposit under section 41, sub-section (1), 
or to any extent ın lieu of such compensation "' It seems to us that this provision cannot be given the 
very extended interpretation which the learned Advocate-General seeks to place upon ıt. According 


to him, here 1s a clear declaration that the interim payment is not part of the compensation We have 
pointed out that in the Bill as ıt was originally published, this sub-section did not appear, though 1n- 


— 
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terim payments were m fact provided for It was therefore doubtful 1f these payments would be adjust- 
ed against the total compensation payable to the land holder. This provision. seems to have been 
inserted in order to remove any such doubts and to make it clear that these payments were 1n addı- 
tion to the compensation determined under section 39 of the Act Coming to the section itself, what 
it purports to lay down 1s that the Government undertook to make these interim payments in addition 
to the total compensation as determined by section 39 of the Act and declare the decision that they 
would not adjust these payments against the compensation But for this provision the Government 
would perhaps have been ın a position to make that adjustment If the learned Advocate-General’s 
argument under this head meant that the Government clearly specified that this was not also compensa- 
tion for the loss of the estate, we are not able to interpret this provision in that hght What 1s stated 
is that the interim payment shall not be part of the compensation which the Government are liable to 
deposit under section 41 That it ıs not part of the compensation so computed under section 39 and 
hable to be deposited under section 41, sub-section (1) does not mean that 1t 1s not compensation for all 
purposes This section cannot to our minds lead to any such conclusion ” 


The same view was taken regarding the scope of section 50 (8) 1n a judgment 
delivered by my Lord the Chief Justice on behalf of the Bench, sitting with Venkata- 
raman, J. ın S T A. Nos. 21 and 22 of 1960 In that case when a mortgagee creditor 
applied for payment out of the interim payments, the sons of the Zamindar relying 
upon section 50 (8) opposed the claim on the ground that interim payments did 
not represent compensation. In rejecting thatargument My Lord the Chief Justice 
observed as follows — ^ 


* It was then contended that section 50 (2) will have to be read with section 50 (8) of the Act which 
stated that 1ntertm payment made under the section should not he deemed to constitute any part of the 
compensation amount which the Government were liable to deposit under section 41 (1) of the Act. 
Basing on this ıt 1s sought to be argued that as the interim payment ıs not regarded as compensation 
amount under the Act, the mortgagee will not be entitled to have recourse against that amount This 
argument, however, runs counter to the express provisions in section 52 of the Act Apart from the 
consideration, we are of opinion that section 50 (8) was enacted for different purpose altogether While section 50 (2) 
creates rights in certain persons to have their shares ın the interim compensation amount section 50 (8) ıs 
intended to preclude the Government from taking credit for interim payments towards compensation 
which they are liable to pay for the taking over of the estate under the provisions of the Act. The two 
provisions being intended for different purposes cannot be read together 1n any manner so as to nullify 
the effect of each other ” 

In view of the clear pronouncement of the law, we hold that there is no substance 


in the contention of learned counsel for the respondent 


We are also of the opinion that the argument based upon the recent judgment 
of the Supreme Court ın Civil Appeal No 420 of 19621 lacks substance. It may be 
noticed that this appeal CA 420 of 19621 was from the judgment of the 
Andhra Pradesh High Court in (Raja Rameswar Rao v. Commissioner 
of Income-tax, Hyderabad?) which arose under the Hyderabad (Abolition of 
Jagirs) Regulation 1358-F., providing for a scheme for the abolition of Jagirs. 
Srinivasan, J. 1n the judgment referred to above? has referred to the judgment of the 
Andhra Pradesh High Court and on a careful analysis of the provisions of the 
Hyderabad Regulation expressed the opinion that the payment 1n question, there, 
were clearly in the nature of income and therefore clearly distinguishable from 
the interim payments made under the Madras Act The Supreme Court in the 
narrative portion of the judgment merely referred to the judgment of the Madras 
High Court in Shanmugha Rajeswara Sethupathi v Income- Officer Karaikudi?, but did 
not express any opinion whatsoever on its correctness or otherwise and on an 
analysis of the piovisions of the Hyderabad Act held that the payments repre- 
sented the income within the meaning of Indian Income-tax Act. In more 
places than one the Supreme Court has emphasised that the allowances in 
question weie interim maintenance allowances and were obviously not intended 
to be compensation but that there was no doubt that they were in the nature of 
*ipcome". Towards the end of the judgment the Supreme Court has observed as 
follows 


* Next, we observe that the Regulation advisedly called the payments *mamtenance allowances” 
a nomenclature peculiarly suited to payments of the nature of income Lastly, ıt may be pointed out 
that the payments were made for the interim period between the time when the income of the Jagir 
began to be collected by the Government through the Jagir Admunistrator and April 1, 1950, when the 
compensation for the loss of the Jagir first became payable The payments were, therefore, by way of 
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compensation for the loss of income ın the interim period In the words of Jenkins, L J , as will appear 
later, they were ‘mcome compensation’ and therefore of the income nature ” 

We have said enough to indicate that the judgment of the Supreme Court does not 
apply to the instant case. 


The appeal, therefore, succeeds and will therefore have to be allowed. 


The allowance of the appeal does not mean that the respondent will not be 
entitled to any portion of the interim payment. Since the interim payments repie- 
sented the compensation, the respondent will be entitled to à. portion of the com- 
pensation in the same ratio as was decided by the Estates Abolition Tribunal by 
its order dated gth June, 1953, when the advance compensation was distributed. 


There shall be no order as to costs. 
KS. ———— — Appeal allowed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS 


PRESENT .—Mnm Justice M. ANANTANARAYANAN AND Mm. Justice P Rama- 
KRISHNAN. 


Subramaniam alias Allabaksh alas Subramudu Appellant* 
Penal Code (XLV of 1860), section 84— Benefit under —Criteria for availability —Burden of proof 


In order to claim the benefit of section 84 of the Indian Penal Code the crucial point of time at 
which the unsoundness of mind has to be established 1s the time of the actual act of offence and the 
burden of proving that the accused is entitled to the benefit of the exemption 15 upon the accused. 


State of Madhya Pradesh v Ahmadulla, (1961) 2 SCJ 197 (1961) MLJ (Cr) 480 (1961) 3 
SCR 583, followed 

Appeal against the Judgment of the Sessions Judge of the Court of Session 
of the East Thanjavur Division at Nagapattinam in Case No 4 of the Calendar 
for 1962 


M A. Srinwasan, Amicus Curiae. 
The Public Prosecutor for the State. 


The Judgment of the Court was delivered by 


Anantanarayanan, J —The appellant (Subramaniam alias Allabaksh) ıs a young 
man of about 23 years, described as a Hindu converted to Islam, generally hving 
by mendicancy He has been convicted of the very brutal murder of a girl named 
Syed Sultan Beevi, aged about 7 years, within the premises of the Nagore Durga, 
at about 9-30 A.M., on 19th March, r961 The case for the prosecution ıs that the 
accused suddenly caught hold of this girl gagged her, and cut her neck with a razor 
almost severing the head from the trunk About the facts themselves, there is no 
dispute, and they are established beyond challenge, though, at the trial, the accused 
asserted his innocence. "The real question ıs whether the accused was of such un- 
sound mind at the time of committing this murder as would entitle him to the benefit 
-of the exception enacted in section 84, Indian Penal Code e 


We shall first set forth the brief and indisputable facts of the occurrence. On 
that day, Mohideen (P.W. 1) was proceeding near the peer mandapam. Thangachi 
Ummani (P.W. 2) a girl aged about 9, was then going along with the deceased girl, 
and both took a few steps to proceed inside the Durga, after purchasing fruits. 
At that time, the accused, who was there, first tried to catch hold of the hand of 
P.W. 2. P.W. 2 evaded his grasp. Immediately, the appellant caught hold of 
the deceased Syed Sultan Beevi, gagged her mouth with one hand, and, wielding 
the razor (M.O. 1) with the other hand, cut her neck As this was in broad day- 
light, and on the immediate alarm raised by P W. 2, several, persons gathered. 
P.W. 1 swears that he saw the murderous assault from a distance of about 40 
feet or less, and was the first to rush up to the spot. ‘These persons caught hold 
of the accused, and there can be no doubt that the accused was tied up, and 
a SOSO E 


*Criminal Appeal No. 852 of 1962. llth July, 1963 
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manhandled and beaten by the crowd that gathered. The girl (deceased) died 
practically instantaneously, and the medical evidence proves that she could not 
have survived more than a few moments s 


The village headman (P.W 7) came later to the Durga, and recorded a com- 
plaint from P.W. 1 Exhibit P-1, upon which the usual reports were sent. When 
the accused was examined by the Woman Assistant Surgeon later that day, he was 
found to have some superficial injuries, and the accused admitted that they were 
caused by his having been beaten at 10 A.M., that day with sticks and hands. The 
accused originally adhered to the plea that he was of unsound mind, and did not 
know what happend. Later, in hus memorandum of appeal, he has suggested that 
there was a faction and that the case is a fabrication by the police. 


There can be no doubt concerning the actual murderous assault, or the fact 
that the accused did wield the razor (MO 1), and cut the neck of the unfortunate 
victim, after gagging her with the other hand. , The only question before us ıs 
whether the accused 1s entitled to the benefit of section 84 Indian Penal Code. 


In deahng with this question, learned Counsel for the appellant rightly points 
out that, sometime after this incident of murder, the accused was proved to be of 
unsound mind. He was under medical tratment first from goth April, 1961 to 
20th May, 1961 and later from rath June, 1961 onwards. He was held com- 
pletely cured of his mental illness only on 1st September, 1961, and it was thereafter 
that he took part 1n the trial. The accused was found to be suffering from schizo- 
phrenia or delusionary insanity, subsequent to the offence, and he underwent treat- 
ment for this disease and was completely cured. But, unfortunately, there is no 
evidence to prove the state of the mind of the accused at about the time of the 
murder, or prior to it. There is absolutely no evidence to show that he was of 
unsound mind at any time prior to the murder, and the evidence is merely to the 
effect that he was a man from Gudur, that he spoke Urudu and Telegu, with a few 
words of Tamil, and that he was living by mendicancy. There 1s not a scrap of 
evidence indicating mental imbalance or insanity, earlier to the offence. 


'There are no circumstances from which we are able to come to any clear con- 
clusion that the criteria enacted in section 84 Indian Penal Code, are satisfied, 
in the present case. It is true that the murder was apparently unmotivated. P.W. 
2 was wearing some jewels, and the deceased herself was wearing more costly jewels 
(M.O. 2 series). The learned Sessions Judge observed that, sf robbery was the motive 
the accused need not have first caught hold of P.W. 2, who was wearing less costly 
jewellery. But, in the circumstances of this case, it is 1mpossible to hold that 
there was no motive whatever. The two girls were then unprotected at that 
particular spot, though the accused must have been indeed a dangerously reckless 
person if he had imagined that persons in the locahty would not be immediately 
roused by the cries of the victum or her companion. But it is significant that the 
accused tried tg gag the mouth of the deceased. It 1s significant that he already 
had the razor (M.O. 1), in his possession, and it was not merely some weapon which 
came to his hand at the spot. A sadist sexual assault, an attempt towards one, 
cannot be wholly excluded ; nor, as the learned Sessions Judge has shown, can we 
exclude the possible motive of a homicidal crime, prompted by some perverse 
religious frenzy. 


The fact that the accused did not try to run away from the scene, is not neces- 
sarily indicative of insanity in the legal sense. It does not show that he was in- 
capable of knowing the nature of his act, or that what he was doing was wrong 
or contrary to law. It has to be noticed that the accused gave a perfectly rational 
explanation for his own injuries. It was also a true one. The subsequent mental 
history of the accused does show that he is an abnormal person, prone to mental 
unsoundness but ıt docs not show that he was mentally unsound at the time of this 
offence. Nor does 1t show that his mental unsoundness was such as to satisfy the 
criteria laid down under section 84 Indian Penal Code. 


2I 
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We do not think it 1s necessary to refer to the numerous decisions that are 
avahable 1n the Law Reports, with regard to the principles of section 84 Indian 
Penal Code., in relation to the facts of several cases Each case has necessarily 
to be Judged upon its own totality of facts and probabilities. The latest decision 
of the Supreme Court in The State of Madhya Pradesh v. Ahmadulla*, reterates the 
central principle that the crucial point of time at which the unsoundness of mind 
has to be established ıs the time of the actual act of offencecand that the burden of 
proving that the accused 1s entitled to the benefit of the exemption, 1s upon the ac- 
cused. ‘Taking every circumstance in favour of the accused, and regarding these 
circumstances together, we are nevertheless unable to hold, on the facts of the pie- 
sent case, that the accused has established that he 1s entitled to the benefit of section 
84 Indian Penal Code, or that the criteria enacted therein apply here According- 
ly, we have no alternative but to confirm the conviction and the sentence, which 
is the lesser one of imprisonment for life. 


R.M. ._ = Appeal dismissed, 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT —MR Jusrica P. KUNHAMED KUTTI. 


India Nutriments Ltd., No. 1106, Devaji Lane, lenkulam North, 





Tanjore Represented By A-2 and Another . Petitioners* 
y 
The Registrar of Companies, Madras . Respondent 


Companies Act (I of 1956), sections 159, 162 and 220—Applicability—Failure to file annual return and 
balance-sheet and profit and loss statement—Plea that annual general meeting was not held for want of quorum in 
Board of Drectors—Sustamnability 


In a prosecution of a limited Company and its Managing Agent Accused (1 and 2), for the offences 
offaiure to comply with sections 159 (1) and 220 (1) of the Companies Act, 1956, ıt was pleaded that 
no Annual General Meeting was or could be held for want of quorum in the Board of directors conse- 
quent on the resignation of two directors and therefore ıt was not possible to lay the balance-sheet 
and profit and loss account as well as the annual return before the general meetings or to file them 
with the oe as required by sections 159 (1) and 220 (1) of the Act, and hence no offence was 
committe 


The Articles of Association empowered the Managing Agent to nominate one-third of the total 
number of directors, but the 2nd accused did not exercise his power to nominate any director and 
did not take the necessary steps to comply with sections 159 (1) and 220 (1) 


Held, that the fact that no general meeting ofthe Company was held was no defence to the charge 
of non-compliance with the statutory requirements and the accused could not rely on their own de- 
fault as an answer to the charge Therefore the accused were guilty of the offence charged and hable 
to conviction under section 160 and section 220 (2) of the Companies Act 

Petition under sections 435 and 439 of the Code of Criminal Procedure, 1898, 
praying the High Court to revise the Judgment of the Court of Second Presidency 
Magistrate, G T, Madrasin CC Nos 11160 and 11159 of 1961. : 


K A Panchapakesan, for Petitioner. ° 
B. Sruamulu, for the Public Prosecutor on behalf of Respondent. 


The Court delivered the following 


JUDGMENT.—These two Revision Cases arise out of orders passed by the Second 
Presidency Magistrate unaer sections 220 (1) and 159 of the Indian Companies Act 
(1 of 1956) The first petitioner 1s the Indian Nutriments Ltd., a Company incor- 
porated under the Indian Companies Act and the second petitioner, as the sole pro- 
prietor of South Indian Traders, 1s its Managing Agent He did not file with the 
Registrar of Companies the balance-sheet and profit and loss account of the first 
petitioner Company for the financial year ending with 30th June, 1958, or the annual 





1 1961 MLJ (Cr.) 480 (1961) 2 SCJ 197 (1961) 3 SCR 583 
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return as required under the Act 11 spite of several reminders by the Registrar of 
Companies. The p2titioaers and the ocher two Directors of the Company (accused 
3 and 4) were, therefore, prosecuted for the default The learned Second Presidency 
Magistrate found A-3 and A-4 not culpable But he found the petitioners guilty 
of the omission, convicted them and sentenced each of them in both the cases to a 
fine of Rs 25 with a default sentence of 16 days’ imprisonment The second peti- 
tioner was also diected to submit the balance-sheet within two months. 


The plea of the petitioners was that the annual general meeting of the Company 
could not be held as A-3 and A-4 had resigned and, therefore, for want of quorum 
the balance-sheet and profit and loss account andthe annual return could not be laid 
either at the general meeting, or filed with the Registrar as required under section 
220 (1) of the Act The plea was found by the learned Magistrate to be untenable 
in the circumstances of this case The Articles of Association of the Company 
empowered the Managing Agent to nominate one-third of the total number of 
Directors, so that, even 1f A-3 and A-4 had non-cooperated and resigned as alleged 
by the petitioners, there was nothing preventing the second petitioner from 
conforming to the statutory requirements by exercising the power vested in him 
under the Articles of Association An attempt appears to have been made by the 
second petitioner before the learned Magistrate to make out that he had issued notice 
ofthe meeting. The steps taken by him were sought to be proved not by the pro- 
duction of the notice alleged to have been sent by him , but through certain entries 
made by him in the Company's minutes book.  Rightly was the learned Magistrate 
not inclined to place any reliance on this self-serving piece of evidence. The 
position, therefore, was that as found by the learned Magistrate the second petitioner 
had defaulted to take the necessary steps to call the meeting and get the annual 
balance-sheet and profit and loss accounts to be placed before it. 


Under section 159 of the Act, every Company having ashare capital, shall within 
42 days from the day on which the Annual General Meeting 1s held, prepare and 
file with the Registrar a return containing the particulars specified ın Part (1) of 
Schedule (v), and faalure to do so, 1s punishable under section 162 of the Act The 
expression ‘ officer’ and ‘ Director ° in these sections include any person in accordance 
with whose directions and instructions, the Board of Directors of the Company 1s 
accustomed to act It 15 not seriously contendea that the second petitioner as the 
Managing Agent was not bound to summon the meeting or submit the returns con- 
templated by section 159. In the cicumstances of the case, therefore, I have no 
hesitation to agree with the learned Magistrate’s conclusion that despite the Registrar 
giving him time to make the balance-sheet, he did not take any action to convene 
the meeting to submit the balance-sheet, and that the resignation of A-3 and A-4 
did not afford a valid excuse for him for not convening the annual General Meeting 
or submitting the annual return to the Registrar. 


The learned counsel for the petitioners nevertheless urges relying on Emperor 
* v. Pioneer Clay and Industrial Works1, that there 1s no obligation cast upon a Com- 
pany to file the balance-sheet and profit and loss account 1f no general meeting had 
been called and, therefore, where no general meeting of the Company was called 
and no balance-sheet and profit and loss accounts laid before ıt, the Company and 
its Durectors have made no default in complying with section 134 (corresponding 
to section 220) by their failure to file the copies of the balance-sheet and the profit 
and loss accounts with the Registrar and they are not guilty under section 134 (4) 
ofthe Companies Act, 1913 (corresponding to section 220 (3) of the present 
Act) Almost an identical question came for consideration before the 
Supreme Court iz the State of Bombay v Bhandan Ram? There, the Directors 
of a Company were charged with offences under sections 32 (5) and 133 of the Com- 
panies Act of 1913, as amended by Act XXII of 1936, ın that, they were knowingly 
and wilfully parties to the failure to file the summary of share capital fora certain 
year and to the failure to lay before the company in General Meeting the balance. 








1 A.LR. 1948 Bom. 357 2. AIR.1961 S.C. 186. 
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sheet and profit and loss account as required under section 131 It was found that no 
general meeting of the Company had been held during the year 1n question and the 
Directors had been knowingly parties to the default of the Company in that respect. 
Their Lordships of the Supreme Court held that the fact that no general meeting of 
the Company was held, was 1n the circumstances, no defence to the charge of not 
complying with the requirements of section 32 (corresponding to section 159 of Act 
1 of 1956) and that a person charged with an offence could not rely on his own 
default as ananswertothecharge. Their Lordships further observed that the result 
could not be different because of the presence of a provision like section 76 (old Act) 
which imposed an obligation to hold a General Meeting and attached a penalty to 
a failure to perform that obligation Their Lordships distinguished the ruling in 
Emperor v. Pioneer Clay and Industrial Works, Ltd.,* already referred to above and 
relied on for the petitioners herein, by stating that the decision therein turned on 
section 134 of the Companies Act, 1913, and that the language of that section 1s to a 
certain extent different from the language used in sections 32 and 131 observing at 
the same time that, to quote their Lordships language, * 1f, however, no such difference 
can be made, then we think that it was not correctly decided.” 

So far as these cases are concerned, the decision of their Lordships im State of 
Bombay v. Bhandan Ram? referred to above more appropriately applies and I am 
Satisfied that the convictions of the petitioners both under section 220 (1) and 159 
of the Act 1 of 1956 ıs unassailable. In imposing a fine of Rs. 25 on each of the peti- 
tioners 1n these cases, the learned Magistrate has taken into consideration the extenua- 
ting circumstances. The amounts of fine, therefore, do not call for any interference 


The convictions and sentences m these cases are accordingly confirmed and these 
cases are dismissed. 


P.R.N. 





Revision petitions dismissed ; 
Convictions and sentences confirmed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS 
PRESENT :—Mnr. S. RAMACHANDRA Iver, Chief Justice. 


Pappa Ammal alias Pappayammal .. Pettroner * 
v. 
Pandian Bank Ltd., by its authorised Agent and others .. Respondents. 


Cwil Procedure Code (V of 1908), Order 1, rule 10 and Order 22, rule 4—Impleading partws—Duty of 
Court 

Before a Court impleads a particular person as a party to a swt, ıt 1s its duty to find even at that 
stage whether that party 1s a necessary party or a proper party. It will be only abdicating its duty 
if 1t were to reserve that question to a later stage, umpleading the person as a party and exposing hum 
to all the travails ofa litigation It 1s necessary to consider the pleadings ın the case to find out whether 
the person sought to be impleaded can be said to be a necessary party to the suit, 


(In a suit on a mortgage by deposit of title deeds the widow of the mortgagor will be a necessary 
party as his representative ) 

Petition under section 115 of Act V of 1908 praying the High, Court to revise 
the order of the Court of the Subordinate Judge, Salem, dated 15th March, 1962 
and made ın I.A. No. 1015 of 1961 in O.S. No. 79 of 1961. 


Sivagnam for V. V. Raghavan, for Petitioner. 
Sivamam for M. Natesan, for Respondent. 


The Court made the following 

Orver.—The learned Subordinate Judge has allowed the widow of the deceased 
Manicka Chetty to be impleaded as a party to O S. No. 79 of 1961, and this Civil 
Revision Petition 1s directed against that order. Unfortunately, in making the 
order, the learned Subordinate Judge did not decide the question whether the widow 
of the deceased Manicka Chetty was either a necessary party or even a proper Party. 
—————_—_—_—_ Eee a a 
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But he contented himself with saying that, if it were to be found ın the suit that she 
was not a necessary party, the suit would have to be dismissed against her. This 
is a very unsatisfactory way of disposing of the matter. Before a Court impleads a 
particular person as a party to a suit, it is its duty to find even at that stage whether 
that party is a necessary party or a proper party. It will be only abdicating its 
duty if it were to reserve that question to a later stage, 1mpleading the person as a 
party and exposing him to all the travails of a litigation. It ıs poor satisfaction to a 
person, who 1s neither a necessary nor a proper party, to be told that she will first 
be umpleaded, and, later on, after she has gone through the ordeal of a suit, the suit 
will be dismissed against her, 1n case 1t was found that she was not a necessary party. 
I have therefore considered it necessary to consider the pleadings 1n the case to find 
out whether Pappammal, the petitioner, can be 'said to be a necessary party The 
suit was laid on the basis of a mortgage by deposit of title deeds created by Manicka 
Chetty. The property belonged to him personally ; but the debt, which, according 
to the plaintiff, was secured by the mortgage, was a liability of the partnership. 
The suit being thus one on the mortgage, all the representatives of the mortgagor 
should be regarded as necessary parties. Pappammal was undoubtedly a represen- 
tative of the mortgagor. She will therefore be a necessary party. The order of the 
lower Court has to be sustained, though not for the reasons stated by it. 


The Civil Revision Petition fails and 1s dismissed. 'There will be no order as 
to costs. 


K.S. ——— Petition dismissed. 
[FULL BENCH] 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT -—S. RAMACHANDRA Ayyar, Chief Justice, Mr. Justicz G. R. JAGA- 
DISAN AND Mr Justice K.S. VENKATARAMAN 


Valliamma Ghampaka .  Appellant* 
v. 
Sivathanu Pillai and others . — Respondents. 


Mortgage— Usufructuary mortgage—Co-mortgagor Redeeming and entering fpossession—Action by non- 
redeeming co-mortgagor for partition and possesston—Period of. limitation —Whthin. twelve year from redemption 
by co-mortgagor or sixty years from date of mortgage—Inapplicability of Transfer of Property Act —Principles 
of justice, equity and good conscience as embodied in the Act of 1882 applicable—Right of redeeming co-mort- 
gagor—Subrogation and contribution. 


Limitation Act (IX of 1908), section 28, Articles 132, 144, 148 Transfer of Property Act (IV of 
1882), sections 82, 92, 95, Limitation Act (IX of 1908), section 19—Acknowledgment—Must be of subsisting 
liability only—Recital of past lability with statement of discharge—No acknowledgment 


Practice—Stare decisis—Decision of other High Courts—Applicabihty of principle 


A redeeming co-mortgagor, has two distinct rights 1n respect of moneys paid by him in excess 
of his share for discharging a common mortgage (1) a right to step into the shoes of the mortgagee 
esatisfied by him , and (1) aright torecover contribution Wherea right of contribution exists, the 
redeeming co-mortgagor wul, under Article 132, Limitation Act have a period of twelve years 
within which to resover the amount due to him from his co-mortgagor. The right to contribution 
which a co-mortgagor by paying off the entire mortgage, has as against his other co-mortgagor can 
arise only on the date of payment by him. Correlative to the two rights possessed by the redeem- 
ing co-mortgagor, there will naturally be a right in the non-redeeming co-mortgagor to redeem his 
property on payment of his share of the babihity either (1) within the period allowed for redemption 
of the original mortgage the rights to which the redeeming co-mortgagor has been subrogated, or (11) 
within twelve years of the date of payment of mortgage debt by the redeemung co-mortgagee. 


But where the provisions of the Transfer of Property Act,1882, did not apply to the area in 
which the property was situate on the material dates, on the principles of justice, equity and good 
conscience as embodied im section 92 of the Transfer of Property Act, the co-mortgagor redeeming 
the mortgage will be entitled to subrogation in respect of the same 


The rule that even apart from the Act, a redeeming co-mortgagor would be subrogated to the 
rghts of the mortgagee, 1s a mere application of the wider rule of a surety on payment of the debt 
being subrogated to the securities held by the creditor. 
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The decision in Muma Goundan v Ramasam: Chet, (1918) ILR 41 Mad 650° 34 MLJ 528 
cannot be said to be contradictory of the rule above stated as ıt proceeds on the footing that the 
right of subrogation had been impliedly taken away by section 95 of Transfer of Property Act before 
15 amendment in the year 1929 That decision will have no application after the amendment of 
the year 1929, or to cases where the Transfer of Property Act does not apply 


The co-mortgagor who paid off the mortgage liability obtains principally a right to contribution 

He obtains by way of subrogation the security possessed by the mortgagee to the extent necessary 
for realising the excess amount paid by him from out of the mortgaged property of the other co-mort- 
gagors Ina case where the mortgage is a possessory one, the redeeming co-mortgagor will obtain pos- 
session of the entire mortgaged poperty from the mortgagee on redemption — In such a case on his 
obtaining contribution from his co-mort gagors, he should, in justice, deliver possession of the properties 
belonging to the mortgagor In other words, his right to obtain contribution, will, rais¢ a corres- 
ponding obligation to deliver possession ofthe property on payment by each one of the co-mortgagors, 
his share of the mortgage money Therefore, so long as the right to contribution subsists in the re- 
deeming co-mortgagor, the non-redeeming co-mortgagor will have a corresponding right to pay up 
his share and get delivery of possession of his properties "This ıs plain equity and will exist indepen- 
dently ofthe fact whether the right of contribution which the redeeming co-mortgagor has as against 
the other co-mortgagor amounts to a mortgage or not 


There will be two periods within which a non-redeenung mortgagor can obtain his property from 
his co-mortgagor who had redeemed , the first 1s based on the rule of subrogation and the second 1s 
the correlative obligation im the redeeming co-mortgagor to give up the property belonging to his 
co-mortgagor on being paid the money due by him In the former case where the mortgage 1s pos- 
sessory, the period of limitation will be governed by Article 148 (Article 136 of Travancore Limitation 
Regulations) and the startmg point. for limitation will be the same as for the original mortgage 
redeemed In the latter case, the non-redeeming co-mortgagor will have a period of twelve years 
from the date of redemption of the original mortgage by the other co-mortgagor It will be open to 
the non-redeeming co-mortgagor to take advantage of anyone of these periods whichever 1s to his 
advantage This view will obviate hardship and anamoly 


In a subrogation what the redeeming co-mortgagor obtains ıs a right to stand in the shoes of the 
mortgagee whom he had satisfied and, 1f the person claiming subrogation wants to enforce his rights 
over the mortgage redeemed, he would be governed by the rules of limitation which would be appli- 
cable to the mortgage redeemed 


In order to constitute a valid acknowledgment for the purpose of limitation, there should be a 
subsisting liability In the present, case, the mortgagee executing the release deed refers only to 
his past and extinguished rights as a mortgagee, acknowledging the payment of the mortgage money 
The very purpose of the release deed was to say that mortgage right had been extinguished by pay- 
ment and that the mortgagee had no furthermghts That cannot obviously cónstitute an acknowledg- 
ment of a subsisting liability 


A mere recital of past liability accompanied by a statement as to its discharge cannot be cons- 
trued as an acknowledgment of hability 


The principle of stare decisis will generally apply only to a decision otherwise binding on the Court: 
not to decisions of other Courts which at best can only have persuasive value 


Per Fagadisan, F —The period of limitation for a mortgagor to redeem the mortgage which is 
sixty years under Article 148 of the Limitation Act and fifty years under the Travancore i Regulation 
(VI of 1100 Malayalam Era), cannot be curtailed by anything which a co-mortgagor might do m res- 
pect of the mortgage It cannot be said that if one of several mortgagors redeems long before the 
expiry of sixty years prescribed for redemption the non-redeemung mortgagors should be compelled 
to filea suit within any period shorter than the sixty years period 


The conjoint effect of the present provisions of sections 92 and 95 of the Transfer of Property * 
Act, which may be taken to be rules of justice, equity and good conscience also ma case to which 
the provisions of the Transfer of Property Act are not directly and in terms applicable is not a mere 
substitution of the redeeming mortgagor in the place of the mortgagee 


The substitution ıs a legal fiction to enable the, redeeming mortgagor to get the benefit of the 
security originally tendered in respect of his claim for recovery of the excess amount paid by hum 
over and above his share 


The minimum night which a mortgagor has 1s to seek redemption within the period fixed under 
Article 148 Consequent upon the right of contribution acquired by the redeeming mortgagor the 
non-redeeming mortgagor must also acquire a right to enforce recovery of his share of the mortgaged 
property from the co-debtor despite the factthat the period oflimitation provided for under Article 148 
had expired But, he cannot resuscitate, as it were, the original mortgage , nor w1llıt be open to 
him to say that he has got a further period of sixty years from the date of redemption as if thestatute 
has created a new mortgage between the redeeming mortgagor and the non-redeeming mortgagor 


The fact of redemption by one ofthe co-mortgagors would not curtail his right to sue for redemp- 
tion within the period fixed by law But, after the lapse of sixty years of the origina] mortgage and 
during the subsistance of the right of the redeeming co-mortgagor to sue for contribution, the right 
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of the non-redeemmg mortgagor to recover his share of the property would also subsist if within the 
twelve year period the redeeming mortgagor files a suit for recovery of the money 


The non-redeeming mortgagor can pay ıt and take back possession of his property If, however, 
he fails to do so and does not take any action for recovery of the excess money, 1t cannot be said 
that the non-redeeming mortgagor would yet have a right to redeem the mortgage beyond the twelve 
year period founding himself on Article 148 of the Indian Limitation Act 


After the lapse of the twelve year period 1t can be said that the redeeming mortgagor has been 
in adverse possession of the share of the non-redeeming mortgagor 1n the hypotheca and that the 
latter would be precluded from recovering the property after that period 


The possession of the whole property on redemption by the co-mortgagor 1s not tpso facto adverse 
by reasen only of the factthat he keeps exclusive possession after redemption THe possession of 
the redeeming co-mortgagor does not become forthwith adverse from the date of redemption The 
possession may become adverse on the assertion by the redeeming mortgagor ofa hostile title to the 
knowledge of the non-redeeming mortgagor 


But where twelve years elapse after a redemption and the redeeming mortgagor fails to recover 
the excess amount paid by him over and above his due share of liability for reasons best known to 
himself, 1t can be well said that he had been in possession of the entire property ın assertion of a 
hostile titleas agaist the non-redeeming mortgagor 


Article 144 can properly be invoked as against the non-redeeming co-mortgagor who fails to 
redeem the mortgage within the period of sixty years provided for under Article 148 ofthe Limitation 
Act and who keeps quiet for a period oftwelve years after the date of redemption ofthe entire. mort- 
gage by his co-debtor 


A suit for redemption of an usufructuary mortgage and for recovery of possession of the 
hyotheca would obviously fall within section 28 of the Limitation Act A mortgagor who allows his 
right of redemption to be barred by not instituting the suit as prescribed under Article 148 of the 
Indian Limitation Act, loses his title to the property Ifthisis the true position, the implication of 
a right of property ın the non-redeemmg mortgagor after the lapse of the period fixed m Article 148 ıs 
just to satisfy the contribution claim of the redeeming mortgagor From this follows the right of the 
non-redeeming mortgagor to get his share of the property until such time the contributory right 
of the comortgagor does not become extinct 


Once the non-redeeming mortgagor loses his right of ownership by the combined operation of 
section 28 and Article 148 of the Indian Limitation Act,1t would not be logical or a sound rule of law 
to assume that he would have further rights of redemption by a fresh application of Article 148, as 


if the mortgagor’s redemption can revive lost right The doctrine of suborgation does not have this 
effect 


Per Venkataraman, 7 (contra) —Where the non-redeeming co-mortgagor seeks to redeem his share 
ofthe hyoothecaor to recover possession thereof from the redeeming co-mortgagor, it can aptly be 
said that the right to redeem or to recover possession accrues to the non-redeeming co-mortgagor 
on the date of the redemption by the co-mortgagor witInn the meaning ofthe third column of Article 
148 Hus right to redeem or to recover possession within the meaning of the third column cannot 
in the situation created after the redemption by the co-mortgagor, apply to the original mortgage 
because the original mortgage ıs no longer there and has been modified and spht up The words 
when the right to redeem and to recover possession accrues could have meant the right of redemption of 
old mortgage only before the redemption by the redeeming co-mortgagor, but once redemption by 
the co-mortgagor has taken place, the words will have to be interpreted to suit the new situation 
which has arisen with the sanction ofthelaw In this new situation, the right to redeem or to recove 
possession will accrue only after redemption In the new situation it ıs not the old mortgage which 
1s sought to be redeemed in its unabated original form, but it ıs only the split up mortgage which 1s 
sought to be redeemed Such right cannot possibly accrue at any time prior to the redemption by 
the redeeming co-mortgagor The period of limitation ın a suit by a non-redeeming co-mortgagor 
will have to be reckoned from the date of the redemption by the co-mortgagor 


Appeal under Clause 15 of the Letters Patent, against the judgment and decree, 
of Ramakrishnan J , dated 23rd December 1960, and passed ın Appeal Suit No 305 
of 1957, preferred against the decree of the Subordinate Judge of Padmanabha- 
puram, dated 19th March, 1957, and passed in Original Suit No. 138 of 1956. 


K Gopalachart and P. Ananthakrishnan Naw for appellant. 
T. M. Knshnaswami Iyer and A. Balasubramaniam for respondents. 
The Court delivered the following Judgments 


Ramachandra Ayyar C J —This appeal filed against the judgment of Rama- 
krishnan J , has been referred to a Full Bench, as ıt raises an important question 
regarding the period of limitation applicable to a suit for redemption filed by one 
mortgagor of his share of the mortgaged properties against another who redeemed 
and got possession of the same from the original motrgagec. 
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The facts giving rise to this appeal are these. 'The properties forming the 
subject-matter of the litigation originally belonged to two brothers, Madhavan 
Pillai and Sivathanu Pila They are situate in Kanyakumari district which, on 
the dates of the mortgage and the redemption thereof, formed part of the princely 
state of Travancore, later they came within the territory of Travancore-Cochin 
State, and after the reorganisation of various States under the States Reorganisation 
Act, 1956, they with the rest of the Kanyakumari district, bacame part of the Madras 
State. "The Transfer of Property Act, which contains enter alia the law relating to 
mortgages, would govern such transactions in the Madras State ; but there was 
no similar-enactment applying either ın the former Travancore State onin the 
Travancore-Cochin State till that Act was made applicable to those parts after the 
merger of that State with the Indian Union. It will be sufficient to state on the 
dates material for the decision of the question involved in this appeal, the provisions 
of the Transfer of Property Act did not apply. The rights of the parties have, 
therefore, to be decided in accordance with the rules of justice, equity and good 
conscience. On those principles a co-mortgagor will be a person entitled to redeem 
a mortgage executed by him jointly with others Where the mortgage 1s a possessory 
one, he will by virtue of redemption, be entitled«o obtain possession from the mort- 
gagee of the entire property which belongs to him and others. Such possession 
being acquired by reason partly of his position as the redeeming co-mortgagor, it 
will be but plain justice that his other co-mortgagors should be allowed to obtain 
from him their share of property on payment of a portion of the common debt 
paid off by the former. The question then is about the period within which such 
redemption by the co-mortgagor from the redeeming co-mortgagor can be enforced. 


Article 148 of the Indian Limitation Act provides a period of sixty years from 
the time when the right to redeem or to recover possession of the property accrues. 
The Travancore State had its own statutory provision in regard to limitation of 
suits. Regulation 6 of 1,100 Malayalam Era (which was similar in several respects 
to the Indian Limitation Act) provided by Article 136 a period of fifty years from 
the date when the right to redeem or to recover possession accrued for a suit for 
redemption Article 132 therein which was the residuary provision was identical 
in terms with Article 144 of the Indian Limitation Act. Section 29 of the Regulation 
provided that : 


e. “at the determination of period, limited for institutmg a suit for possession of any 
property, his right to such property shall be extinguished ” 


It will, therefore, follow from the provisions aforesaid that if the right of the co- 
mortgagor to redeem his share of the property from his co-mortgagor who had got 
into possession of the same after redeeming the mortgage had been extinguished 
before Kanyakumari district became part of the Madras State, the claim for redem- 
ption as laid in the present case could not be sustained. 


Reverting to the narration of facts, Sivathanu Pillai and Madhavan executed, 
between the years 1881 to 1884, five mortgages in respect of one or more items of 
suit properties under Exhibits IX, XV, XIX, II and ITI in favour of tertain persons. 
During the years 1913 to 1918, one of the mortgagors, Sivathanu Pillai (the father 
of the respondents) paid the entire amount due under the mortgages and obtained 
from the mortgagee possession of the properties together with the title deeds relating 
thereto He also obtained from the mortgagee in accordancé with what appears 
to be the practice in that part of the country, documents styled as release deeds. 
Exhibit IV is one such release deed ; the recitals in that document can be taken as 
typical of the rest. The material portion of its reads as follows .— 


“ The properties described herem below belong to your tarward and the same were given in othi 
and puramkadam rights by your father Thanuvan Sivathanu since deceased and his elder brother 
Thanuvan Madavan since deceased to Neela Perumal Sudalaimadan, since deceased .. and there- 
after we, Including the minor, obtained the same and thereunder we as his heirs are in possession and 
enjoyment of the same till this day undisputedly and without alienating the same in any manner, 
You, the jenmi ofthe schedule properties, have now asked us to vacate and. surrender possession of the 
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property to you after receiving the amounts due under the abovesaid oth: and puramkadam deeds 
Accordingly, the amounts due to us, including (the minor) under the aforesaid oth, and puramkadadam 
deeds 1s fanoms 1,200 Whereas we have this day received m cash the said amount offanoms one 
thousand and two hundred only, we have this day surrendered possession to you, the jenmi, the 
schedule properties divesting ourselves of the oth: and puramkadam rights belonging to us and also the 
enjoyment rights and have handed over to you the abovesaid documents 

The redeeming co-mortgagor who obtained possession of the mortgaged property 
continued enjoying the same till 15th July, 1956, when the appellant, the grandson 
and successor-in-interest of the non-redeeming co-mortgagor, Madavan Pillai, 
instituted the suit out of which this appeal arises, for partition and delivery of posses- 
sion to tim of one half-share in the properties. The suit, though in form one for 
partition substantially raises a claim for redemption. Indeed, it was only on this 
basis that the case proceeded in the Courts below. The clam for redemption was 
contested on various grounds, the principal one being that it was barred by limitation. 


The learned Subordinate Judge found that the appellant as the representative 
of the co-mortgagor was entitled to relief claimed and applying Article 136 of the 
Travancore Limitation. Regulation, he held that the claim was within time. In 
his view, the release deed which had been executed within fifty years of the date 
of the suit would amount to a sufficient acknowledgment of the hability on the part 
of the respondents to be redeemed and that, therefore, the suit was within time. 
The suit was decreed. 


Ramakrishnan J. on appeal, did not accept that view According to the 
learned Judge, when the co-mortgagor 1n the instant case redeemed the mortgage 
(the provisions of the Transfer of Property Act not applying to the case), the mort- 
gage stood extinguished and what the redeeming co-mortgagor was entitled to 
therafter was à mere equity to recover from others the amount which he had paid, 
in excess of his share with a charge on the shares of the non-redeeming mortgagors; 
as such a charge would not amount to a mortgage, Article 136 would have no appli- 
cation to the case, and a non-redeeming co-mortgagor could sue to recover possession 
of his property on payment of his share of the mortgage money only within twelve 
years of the date ofredemption This view proceeded on the footing that possession 
of the redeeming co-mortgagor on redemption of the mortgage was adverse to his 
co-mortgagor after redemption and that Article 132 of the Travancore Limitation 
Regulation, which corresponeded to Article 144 of the Indian enactment, would 
apply to the case As more than twelve years had elapsed since the date of 
redemption by the respondents, the claim of the appellant was held to be barred. 


The question as to the proper article of limitation to be applied in a case of 
this kind will depend on the precise nature of the rights of one co-mortgagor who 
secks to redeem his property from his co-mortgagor 


Implicit in any claim for redemption 1s the 1dea of the subsistence of the mort- 
gage. We have, therefore, to consider whether the redeeming co-mortgagor 1S 
in the position of a mortgagee vis-a-vis his co-mortgagors with respect to the property 
which he had obtained possession of, on redeeming the mortgage, jointly executed 
by them To appreciate the position properly, we shall first refer to the law in 
this part of the country. 


Section 92 of the Transfer of Property Act which was amended by Act XX of 
1929, declares that any co-mortgagor shall, on redeeming the property subject to 
the mortgage, have, so far as regards redemption, foreclosure or sale of such property, 
the same rights as the mortgagee whose mortgage he redeems may have against the 
mortgagor or any other mortgagee. Section 95 provides that a co-mortgagor in 
enforcing his rights of subrogation under section 92 will be entitled to add to the 
mortgage money such portion of the expenses properly incurred by him in such 
redemption as might be attributable to the non-redeeming mortgagor’s share in 
the property 


Prior to the amendment effected by Act XX of 1929, there was a certain amount 
of confusion in the law relating to suborgation. While section 91 permitted re- 
demption by a co-mortgagor, sections 74 and 75, which conferred the right of subro- 
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gation, did not mention a:co-mortgagor as one entitled to it But section 95 pro- 
vided that where a co-mortgagor redeemed and obtained possession of the mort- 
gaged property, he would be entitled to a charge on the share of each of the other 
co-mortgagors for his portion of the expenses incurred This section was, to say 
the least, unhappily worded. It purported to confer only a charge on the redeem- 
ing co-mortgagor for the amounts paid by him in excess of his own liability to which 
the properties of his co-mortgagors were also hable It was held 1n certain cases 
that the provisions impliedly negatived the right of subrogation to the rights of the 
mortgagee who had been paid off by the co-mortgagor There was also a conflict 
of opinion as to whether even that right was available only in a case where on re- 
demption the co-mortgagor got into possession of the mortgaged property or to other 
cases as well The difficulties havé been removed by the amendment effected ın 
the year 1929 Sections 92 and 95 as amended expressly confer on the redeeming 
co-mortgagor the right of subrogation That will mean that he will stand in the 
shoes of the mortgagee who had been redeemed for the purpose of realising the 
amounts due to him by way of contribution from the other co-mortgagors. Subro- 
gation implies that the redeeming co-mortgagor will have his rights as under the 
original mortgage That means that his right to obtain contribution would prevail 
over any subsequent encumbrances, logically also, the period of limitation for en- 
forcing the mortgage will have to be the same as the one prescribed by law for 
enforcing the original mortgage paid off by hm But such a position might prove 
to be extremely inconvenient, and even ineffective For, if the redeeming co- 
mortgagor 1$ to have only the right of subrogation to the original mortgagee for 
enforcing his claim for contribution against his co-mortgagor, such a right 1n practice 
might turn out to be illusory 1n certain cases Suppose a co-mortgagor redeems the 
original mortgage at the fag end of the period of limitation, that 15, practically at 
the end of sixty years, 1n cases covered by Article 148 If his rights to contribution 
were to be regarded as purely on the basis of the subrogated rights, he would have 
no right to proceed against the co-mortgagors by bringing to sale the properties 
for the excess amounts paid by him referable to their share ; because by that time, 
the period limited for enforcing the original mortgage would have expired In 
such a case, can it be said that the redeeming co-mortgagor’s right is merely one of 
subrogation to the rights of the mortgagee discharged ? 


In Ganesh; Lal v Joti Pershad!, the Supreme Court has laid down as a principle 
of equity that 1f a co-mortgagor redeems a mortgage over a property which belongs 
to him and another, the former will have a right to call upon his co-mortgagors to 
contribute towards the excess which he has paid over his share Section 82 of the 
Transfer of Property Act provides a habihty on the property for contribution A 
redeeming co-mortgagor, therefore, will and indeed must have two distinct rights 
in respect of moneys paid by him in excess of his share for discharging a common 
mortgage , (1) a right to step into the shoes of the mortgagee satisfied by him , and 
(1) a right to recover contribution Where a right of contribution exists, the re- 
deeming co-mortgagor will, under Article 132, havea priod of twelve years within 
which to recover the amount due to him from his co-mortgagor, The right to 
contiibution which a co-mortgagor by paying off the entire mortgage, has as against 
his other co-mortgagor can arise only on the date of payment by him. Correlative 
to the two rights possessed by the redeeming co-mortgagor, there will naturally 
be a right in the non-redeeming co-mortgagor to redeem his property on payment 
of his share of the liability either. (1) whithin the period allowed for redemption of 
the original mortgage the rights to which the redeeming co-mortgagor has been 
subrogated, or (11) within twelve years of the date of payment of mortgage debt 
by the redeeming co-mortgagee. 


But the provisions of the Transfer of the Property Act, 1882, did not apply to 


the area in which the pioperty was situate on the material dates The question then 
for consideration will be what exactly was the right of the redeeming co-mortgagor 
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in the instant case. Ramakrishnan J, held on the strength of the decisions in 
Vasudev v. Bala, and Muma Goundan v. Ramasamt Chetty, that the right of a re- 
deeming co-mortgagor, was only a charge on the properties belonging to his co-mort- 
gagor’s and as a charge would not amount to a mortgage Article 148 of the Limitation 
Act would notapply. The decision in Muma Goundan v Ramasami Chetty?, was under 
the provisions of the unamended Transfer of Property Act, 1882 That decision has 
been approved in Ayyan Ammal v Vellayammal?. 'The decision proceeded on the 
view that section 95 of the Transfer of Property Act, 1882, as it stood orginally 
prior to 1ts amendment in 1929, conferred on the redeeming co-mortgagor only 
a charge and that his possession of the co-mortgagors’ share by open asseition of 
exclusive title could become adverse to his co-mortgagor As the Transfer of Pro- 
perty Act was not 1n force in the 'lravancore State, there was no provision like 
section 95 toumpliedly take away the equitable right of subrogation in the redeem- 
ing co-mortgagor In Vasudev v Bala}, the Bombay High Couit had taken the 
same view and it was even held that the law would be the same even apait from the 
provisions of the Transfer of Property Act. There is however an earlier decision 
of this Court reported in Asansab Revuthen v Vamana Raut, where the general law 
on the question of the co-mortgagor’s right of redemption, apart fiom the provisions 
of the Transfe: of Property Act, was considered, and I consider that the following 
passage will be relevant in this connection — 


“ Tt has long been the recognised doctrine of Courts of Equity in England (Cholmondely v Glinton* 
that the owner of the equity of redemption of part of an estate under mortgage 1s entitled 
to redeem the whole of the mortgaged estate 1f the mortgagee, as ın this case, insists upon his right to 
have it so redeemed When the former elects to pay the entire mortgage debt, he thereby puts him- 
selfin the place ofthe mortgagee redeemed and acquires a right to treat the orig;nal mortgagor as 
hts mortgagor, and to hold that portion ofthe estate in which he would have no interest but for the 
payment as security for any surplus payment he may have made 


This decision proceeds upon the footing that in a case to which the Transfer of 
Prot erty Act does notapplv, the co-mortgagoi redeeming the mortgage will be enti- 
tled to subrogation ın respect of the same. I am zlso of opinion that the passage 
cited above embodies the correct rule in cases where the provisions of the Transfer 
oflroperty Act donot apply. The decisicn ın Vasudev v. Balajt?, cannot, therefore, 
be held to be goed law 


The true principle in a claim for contribution by a redeeming co-mortgager 
has been discussed in the decision of the Supreme Court 1n Ganeshi Lal v. Jott Persahad® 
It was, no doubt, not necessary for their Lordships ta decide for the purpose of the 
case before them whether the redeeming co-mortgegor would be entitled to subro- 
gauon , but from the trend of the discussion ın the case cne can reasonably say 
that they were inclined to accept the rule that even apart from the Act, a redeeming 
co-mortgagor would be subrogated to the rights of the mortgagee That, es pointed 
cut by their Lordships, ıs mere application of the wider rule of a surety on pay- 
men. of the debt being subrogated to the securiues held by the cieditor. That 
rule has been stated thus . 


* A co-morteagor redeeming a mortgage 1s a simple case of subrogation, for a co-debtor ıs a 
principal debtor ın respect of his own share and a surety in respect of his co-debtor’s share and when 
the surety has paid the debt, he 1s entitled to avail himselfofal] the crediton’s securities (Vic e Mulla’s 
Transfer of Property Act—Fourth edition—Page 534) 


The Supreme Court in Ganeshi Lal v. fot: Pershad$ has laid down the following 
principle — 


The redeeming co-mortgagor being only a surety for the other co-mortgagors, his right 1s strictly 
speaking a right of rermbursement or contribution and in law when we have regard to the principles 
of equity and justice there should be no difference between a case where he discharges an unsecured 
debt and a case where he discharges a secured debts 
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The decision in Munia Goundan v. Ramasam: Ghetty!, cannot be said to be contradi- 
ctory of the rule above stated as 1t proceeds on the footing that the right of subro- 
gation had been impliedly taken away by section 95 of the Transfer of Property 
Act before its amendment in the year 1929. That decision will have no appli- 
cation after the amendment of the year 1929, or to cases where the Transfer of 
Property Act does not apply. Where, therefore, the Act does not apply to any 
transaction, the rule laid down in that case will have no application and a redeem- 
ing co-mortgagor will have the rights of a subrogee in respect of the mortgage 
he discharged. This was also the view taken by the High Court of Travancore in 
Cheryan Mathevan v. Samuel?, Raman Pilla v. Arathun Pille33 and Muihia Nadar v. 
Ramaswamy Nadar*, 


From what I have said above, it will be clear that 1n a case like the present ; 
the co-mortgagor who paid off the mortgage lability obtains principelly a right to 
contribution. He cbtains by way of subrogation the security possessed by the 
mortgagee to the extent necessary for realising the excess amount paid by him from 
out of the mortgaged property of the other co-mortgagors In ə case where the 
mortgage is a possessory one, the redeeming co-mortgagor will obtzin possession of 
the entire mortgeged property from the mortgagee on redemption. In such a 
case on his obrazining contribution from his co-mortgagors, he should, in justice, 
deliver possession of the properties belonging to the mortgagor. In other words, 
his right to obtain contribucion will, raise 2 corresponding obligtion to deliver 
Possession of the property on payment by each one of the co-mortgagors, his share 
of the mortgage money. Therefore, so long as the right to contribution subsists in 
the redeeming co-mortgagor, the non-redeeming co-mortgagor will have a corres- 
ponding right to pay up his share and get delivery of possession cf his properties. 
This 1s plain equity and will exist independently of the fact whether the nght of 
contribution which the redeeming co-mortgagor has as against the other co-mort- 
gagor amounts to a mortgage or not. Therefore, where a redeeming co-mortgagor 
has a period of twelve years under Article 132 of the Limitation Act for recovery 
from his other co-mortgagors the aliquot share of the mortgage money, there should 
be a corresponding right in the non-redeeming co-morigagors to obtain possession 
of the properties on payment of their share of the mortgage money within that 
period. From the foregoing, it will be plain that there will be two periods within 
which a non-redeeming mortgagor can obtain his property from his co-mortgagor 
who had redeemed ; the first ıs based on the rule of subrogation and the second 
is the correlative obligation in the redeeming co-mortgagor to give up the property 
belonging to his co-mortgagor on being paid the money due by him. In the former 
case where the mortgage is possessory, the period of limitation will be governed by 
Article 148 (Article 136 of Travancore Limitation Regulations) and thestarting point 
for limitation willbe the same as for the original mortgage redeemed In the 
latter case, the non-redeeming co-mortgagor will have a period of twelve years 
from the date of redemption of the original mortgage by the other co-mortgagor. 
It will be open to the non-redeeming co-mortgagor to take advantage of anyone 
of these periods whichever is to his advantage. This view will obviate the hardship 
and the anamoly pointed out earlier. : 


In the present case, Ramakrishnan, J., applied Article 144 That view is no 
doubt supported by the decision in Muma Goundan v. Ramasami Chetty!. I have 
tried to show how that decision cannot apply to the transactions now before us as 
there was no statutory provisions in the Travancore State expressly or impliedly 
taking away the subrogatory rights secured by a redeeming co-mortgagor. 


The mortgages in the instant case were of the years between 1881 and 1884. 
The period of limitation of fifty years prescribed by the Travancore Limitation 
Regulations for redemption would have expired by 1934, and the claim of the appel- 
lant would be prema facie barred even if the respondents were to be treated as subro- 
a a CT 
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gated to the rights of the original mortgagees. The respondents! rnght to obtain 
contribution had also become barred by limitation as more than twelve years had 
elapsed from the date of hus payment to the original mortgagee. 


It is argued for the appellant that as the redeeming co-mortgagor becomes a 
mortgagee with respect to his co-mortgagors on redeeming the main mortgage, 
he should be deemed to become a mortgagee from that time, the period of fifty 
years prescribed by Article 136 of the Travancore Limitation Regulations should 
be reckoned from the date of payment and redemption. I cannot accept this 
contention. In a subrogation what the redeeming co-mortgagor obtains is a right 
to stand in the shoes of the mortgagee whom he had satisfied and, as pointed out 
in Mamundi v. Somasundaram}, 1f the person clauming subrogation wants to enforce 
his rights over the mortgage redeemed, he would be governed by the rules of limi- 
tation which would be applicable to the mortgage redeemed. 


Mr. Gopalachari, appearing for the appellant, next contended that the existence 
ofa release deed by the original mortgagee will make a difference, as 1t would amount 
. to an acknowledgment of the habihty to be redeemed and 1t would, therefore, give 
a fresh starting point for the purpose of redemption. Reliance was placed ın this 
connection on the two decisions of the Travancore High Court to which we have 
referred earlier, namely, Raman Pillai v. Arathan Pillai? and Mutha N: adarv Ramaswamy 
Nadar?. The decisions, no doubt, support the appellant. lam however, unable 
with great respect to the learned Judges, to share the view that the so-called release 
deed would operate as an acknowledgment. In order to consütute a valid acknow- 
ledgment for the purposes of limitation, there should be a subsisting hability. In 
the present case, the mortgagee executing the release deed refers only to his past and 
extinguished rights as a mortgagee, acknowledging the payment of the mortgage 
money The very purpose of the release deed was to say that mortgage right had 
been extinguished by payment and that the mortgagee had no further rights. That 
cannot obviously constitute an acknowledgment of a subsisting liability. 


In Karamadat Nacken v Raju Pillac*, there was a statement in a document by a 
debtor that he was under a liability ; and at the same time that statement was coupled 
with another statement that he had discharged the debt. Satyanarayana Rao, J., 
observed that as the 1ntention of the executant must be gathered by reading the 
document as a whole, such a statement could not amount to an acknowledgment of a 
subsisting habihty. Iagree with the learned Judge that a mere recital of past hability 
accompanied by a statement as to its discharge cannot be construed as an acknow- 
ledgment of hability. In that view, the release deeds in the instant case will not 
amount to a valid acknowledgment of a subsisting liability and, therefore, will not 
provide the appellant with any fresh starting point of limitation. 


It is next argued for the appellant that in construing the Travancore Limita- 
tion Regulations, this Court will have to be bound by the decisions of the Travancore 
High Court. Support for the contention is sought in the observations of Srinivasa 
Rao, J., (as he then was) 1n the decision Basappa v. The State®, where the learned 
Judge held that though the Mysore High Court was not bound by the previous 
decisions of any of the High Courts formerly exercising jurisdiction over the different 
territories which had later come within the Mysore State, the principle of stare decisis 
would be applicable. Summariing his view, the learned Judge observed : 


When any point 1s covered by the decision of one or more of the pre-existing High Courts and 
there 1s no conflict amongst them, guidance should be taken from such decision or decisions 


While I with respect share the view that is expressed by the learned Judge in 
the sense that utmost regard and respect should be given to such decisions, I am 
unable to regard the observations as laying down any inflexible rule. The primary 
duty of this Court 1s 1tself to ascertain the law and mould the decision of the case in 
accordance therewith. So long as there exists no authority or precedent binding 
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on it,its duty is plam In the discharge of such duty, it will undoubtedly give effect 
to the weighty considerations laid down by the learned Judge ; but, at the same 
time, 1t cannot be said that ıt ıs bound to accept such decisions even when 1t comes 
to the conclusion that they areincorrect The principle of stare decisis will generall 
apply only to a decision otherwise binding on the Court, not to decisions of other 
Courts which at best cen only have persuasive value I have held that 1n the present 
case that the alleged statement of lability contained in the release deed cannot be 
regarded as an acknowledgment of a subsisting lability. If the releases are not 
valid as acknowledgments, the claim for redemption should be held to be barred 
by limitation 


Mr Gopalachan then contended that whatever might be the casein regard 
to the mortgages covered by Exhibits II, IIT, IX and XIX, the debt under Exhibit 
XV, which concerns item 41 will stand on a different footing. In that case, there 
was an assignment by the mortgagee under Exhibit XVII of his mortgage right. 
That was 1n the year 1903. It is argued that the recitals contained ın the assignment 
deed would constitute an acknowledgment of the mortgagee's right 1n the property 
and that would afford a fresh starting point for redemption. The suit, as we stated 
earlier, was filed within fifty years of the date of assignment. The plea that Exhibit 
XVII would constitute an acknowledgment was not raised in the pleadings 1n the 
case, nor even 1n the grounds of appeal , the plaint, was laid as if1t was one for partı- 
tion. But the suit has been, however, understood by all the parties as one for redemp- 
tion. Not much significance can, therefore, be attached to the omission to plead 
Exhibit XVII as evidencing any acknowledgment I am of opinion that the case 
in regard to Exhibit XVII merits further consideration ‘Lhe appellant should be 
given an opportunity to raise the question that under Exhibit XVII there ıs an ack- 
nowledgment of right which will make the plaintiff's suit to be ın time in regard to 
item 41. This matter has not been investigated by the lower Court It 1s but just 
that the respondent should have an opportunity of meeting that case 1 consider, 
therefore, that there could be a fair disposal of the case only after the receipt of the 
finding from the lower Court as to whether Exhibit XVII will cqnstitute a sufficient 
and valid acknowledgment of the mortgagee’s right. The learned Subordinate 
Judge, Padmanabhapuram, wil-be directed to submit a finding on that question 
within six weeks from the date of the receipt of the records It will be open to the 
parties to adduce such evidence as they consider necessary on the question set out 
above Time for objections one week after the receipt the findings. In other 
respects, the claim of the appellant for redemption fails. 


Fagadisan, f —I respectfully agree with the judgment just delivered by My 
Lord, the Chief Justice In fact, my concurrence with it 1s so complete that I could 
have spared myself the task of adding these few lines. But, having read the judg- 
ment of my learned Brother Venkataraman, J., who finds himself unable to agree 
with My Lord, I feel called upon to be a little more expressive than to say “I agree” 


There 1s no necessity to restate the facts or to discuss the question of law raised 
at any great length. The point 1n issue 1s, what ıs the period of limitation fora 
co-mortgagor to institute a suit for recovery of his share of the hypotheca from his 
co-debtor (mortgagor) who is 1n possession after discharging the mortgage. I am 
referring to an usufructuary mortgage which is redeemed by one of several co- 
mortgagors and 1n respect of which the redeeming mortgagor obtains possession 
from the mortgagee by reason ofsuch redemption The right of redemption belongs 
to all the mortgagors where there are more than one, and the right 1s joint and several 
One of them can, without the concurrence of the others, redeem the mortgage by 
satisfying the claim of the mortgagee in full. Such an individual act of redemption 
results in the mortgage debt being discharged but brings in its train other rights and 
obligations between tbe mortgagors inter se. The personality of the mortgagee 
disappears eo instanti his mortgage ıs satisfied. Does the redeeming mortgagor step 
into the shoes of the mortgagee who had made his exit, vis-a-vis, the non-redeeming 
mortgagor, and, 1f so, to what extent? Does the non-redeeming mortgagor retain 
only lus former mghts under the mortgage even after the redemption 
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by his co-debtor, or, does he acquire further rights consequent on the redemption ? 
These are the questions which confront us in the present case and the solution, depends 
upon the equitable piinciples underlying the provisions of the ‘Transfer of Property 
Act (which are not applicable to the territory of Kanyakumari before its merger in 
the Madras State) and the Regulations of Limitation in Travancore, the provisions 
of which are almost similar to the provisions of the Indian Limitation Act. 


A co-mortgagor can redeem independently of the other mortgagors Norender 
Narain Singh vV Duarka Lal Mundur!. Besides the mortgagor certain other persons 
can also redeem , they are (1) any person who hasan interest ın or change upon 
the property mortgaged or ın or upon the right to redeem ; (11) any surety for the 
payment of the debt , (11) and creditor of the mortgagor who has 1n a suit for the 
administration of his estate obtained a decree for sale of the mortgaged property 
Section 92 of the Transfer of Property Act, as 1t now stands, provides that any of 
the persons, entitled to redeem, other than the mortgagor, and any co-mortgagor 
shall, on redeeming property subject to the mortgage, have so far as regards redemp- 

. tion, foreclosure or sale of such property, the same rights as the mortgagee may have 
against the mortgagor The right conferred by this section 1s called the right of 
subrogation and a person acquiring the same ıs said to be subrogated to the rights 
of the mortgagee whose mortgage he redeems This section was introduced into 
the statute by the Amending Act XX of 1929 Before that, the doctrine of subro- 
gation was spelt out from sections 74 and 75 of the Act, the terms of which were so 
enigmatic that they caused doubts and difficulties in their application Section 95 
of the Act, as 1t stood before the amendment under Act XX of 1929, added to the 
complexity of the situation. The old section stated that where one of several co- 
mortgagors redeems the mortgaged property and obtains possession thereof he has 
a charge on the share of each of the other co-mortgagors 1n the property for his 
proportion of the expenses properly incurred ın redemption. The present section 
states that where one of several co-mortgagors redeems the mortgaged property, he 
shall, in enforcing his right of subrogation against his co-mortgagors be entitled to 
add to the mortgage money recoverable from them such proportion of the expenses 
properly incurred in redemption as 1s attiibutable to their share,in the property, 


The use of the expression charge ın the old section'9g5, which no doubt referred 

to the recovery of the proportionate share of the expenses incurred by the redee m- 
ing co-moitgagor led to conflict of yudicial opinion. It could not be said that the 
charge provided for under the old section 95, was only 1n respect of the recovery of 
the proportionate share of the expenses but that the redeeming mortgagor became 
substituted 1n the place of the mortgagee for the purpose of recovery of the share of 
the mortgage money payable by the non-redeeming mortgagor. Particularly the 
cleavage of judicial opinion was prominent 1n deciding the question as to the period 
of lymitation which should govern a suit by the non-redeeming co-mortgagor against 
the redeeming co-mortgagor for recovery of the former’s share of the hypotheca. 
e One view was that a co-mortgagor redeeming the entire mortgage property and 
obtaining possession merely acquired a charge under section 95 of the Transfer 
of Property Act before 1ts amendment, that 1t did not bring the mortgagor within 
Article 148 of the Indian Limitation Act and a suit brought against the redeeming 
co-mortgagor by the other mortgagors to recover their share of the property was 
not a suit for redemption but a suit for recovery of possession governed by Article 
144. This view found favour in the decisions reported in Ramchandra Khaserao v. 
Ganesh Balwant?, Muma Goundan v. Ramaswami Chetty®, Purna Chandra Pal v Narada 
Prosanna Bhattacharjya*, jai Kishan Joshi v. Budhanand Fosh®, and Ram Narayan v. 
Ram Den’. The other view was that a suit against the redeeming co-mortgagor 
fell under Article 148 and not under Article 144 This was based on the ground that 
the redeeming mortgagor stood 1n the shoes of the mortgagee and the proper article 
applicable would be Article 148 and that limitation should run from the date when 
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the original mortgage became redeemable and not from the time when the defen- 
dant redeemed the mortgaged property. This is expressed in the following deci- 
sions.—VWazw Ah v. Alt Islam’, Mukh Narain Singh v. Ramlochan Tiwin?, Raghavendra- 
charya v. Vaman Srimwas*, and Kishan Gopal v. Abdul Latuf Khant. The difference 
in Judicial opinion on this question arose by reason of the use of the expression 
charge ın the old section 95 of the Transfer of Property Act. The learned Judges 
who took the view that a suit by the non-redeeming co-mortgagor for recovery of 
his share of the property hypothecated, no doubt after paying the due share of his 
liability under the original mortgage was a suit for possession, proceeded on the 
footing that a charge clearly negatived the theory of substitution or subrogation, 
and that, if the redeeming co-mortgagor had only a charge in respect of the mort- 
gage money and the expenses, the non-redeeming mortgagor cannot be said to 
have a right to redeem the mortgage which ex concessis has been discharged. The 
learned Judges who took the other view appear to have been impressed by the 
fact, that in substance, charge or mortgage, the redeeming mortgagor had a right 
to recover the excess payment of the mortgage money and expenses over and above 
his share on the security of the property ; and if that was the true position the non- 
redeeming mortgagor could only have a right of redemption. But there 1s really 
no scope for any diversity of judicial opinion on this question after the amendment 
of section 92 and section 95 of the Transfer of Property Act. 


Section 92 categorically states that a co-mortgagor shall, on redeeming property, 
have so far as regards redemption, foreclosure or sale, the same rights as the mortgagee 
whose mortgage he redeems may have against the mortgagor. Section 95 does 
not now contain the expression charge. It provides that where one of several mort- 
gagors redeems the mortgaged property, he shall in enforcing his right of subrogation 
under section 92 against his co-mortgagors, be entitled to add to the mortgage 
money a proportionate share of his expenses properly incurred in redemption. 
The position, therefore, 1s that the redeeming mortgagor 1s placed as far as possible 
in the position of the mortgagee who, having been paid off, has no further interest 
in the hypotheca. This much is clear. But it cannot be said that provisions of 
the Transfer of Property Act afford a just solution 1n respect of all cases, normal 
and abnormal 


The mortgagor who redeems the mortgage cannot obtain any new rights in 
respect of his property beyond freeing it from the encumbrance. The act of re- 
demption only enlarges the security 1n favour of the puisne mortgagee. The mort- 
gagor cannot use the discharged mortgage as a shield against subsequent encum- 
brances This 1s because the mortagagor cannot derogate from his own grant. 
But, as between the co-mortgagors inter see the position is somewhat different. When 
one of several mortgagors redeems the mortgage in full, it ıs presumed that he has 
paid more than his share of his original liability under the mortgage. He, there- 
fore, acquires rights over the mortgaged property when he becomes entitled to 
recover from the non-redeeming mortgagor the amount paid by him in excess of 
his due share of hability. i 


This is a right of contribution recognised by section 82 of the Transfer of Pro- 
perty Act and this right arises only when the redeeming mortgagor suffers a greater 
burden in redeeming the mortgage than what he had originally undertaken at the 
inception. It 1s, therefore, indisputable that the redeeming mortgagor has a right 
to recover from his co-mortgagors the excess amount paid by him on the security 
of that portion of the hypotheca which does not belong to him. A sut by such 
a mortgagor for recovery of the money 1s governed by Article 132 of the Indian 
Limitation Act and he has a right to enforce that claim within twelve years from 
the date of redemption. This is consistent not merely with the present provision 
in the Transfer of Property Act but also under the law as it stood prior to the Amend- 
ing Act XX of 1929. \ 
pe MÀ 
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But then, the question is what is the period of limitation within which the non- 
redeeming co-mortgagor should bring his suit for recovery of his share of the 
hypotheca It 1s clear that he cannot take possession of the property taken possession 
of by the redeeming co-mortgagor, unless he pays not merely his due share of the 
original mortgage liability but also his share of the expenses incurred by the redeem- 
ing co-mortgagor 1n redeeming the mortgage. I do not wish to affix any labels to 
the right of the non-redeeming co-mortgagor in the matter of recovery of his pro- 
perty. It is partly a 11ght of redemption and partly a right to recover possession 
of the hypotheca. One thing is clear and itis this. The period of limitation for a 
mortgagor to redeem the mortgage which ıs sixty years under Article 148 of the 
Limitation Act and fifty years under the Travancore Regulation (VI of 1100 Mala- 
yalam Era), cannot be curtailed by anything which a co-mortgagor might do in 
respect of the mortgage. It cannot be said that if one of several mortgagors 
redeems long before the expiry of sixty years prescribed for redemption the non- 
redeeming mortgagors should be compelled to file a suit within any period shorter 
than the sixty years period. There can be no denial of this basic nght of each and 
every mortgagor where there are more than one to redeem the mortgage either by 
payment of the mortgage money 1n full if the mortgagee's claim is not satisfied, or 
by payment of his share of the mortgage money if the other mortgagor had redeem- 
ed and 1s entitled only to recover more than his share of the liability. It 1s true 
that after redemption the redeeming mortgagor can only enforce his right to 
recover the contributory amount from his co-debtors within a period of twelve years 
from the date of redemption But this would not compel the non-redeeming 
mortgagor to file a suit within the same period if the period for redemption of sixty 
years provided for under Article 148 has not expired. 


I may point out that my learned brother Venkataraman, J., has also accepted 
this position as being well-founded in law. After redemption by one of the several 
mortgagors the non-redeeming mortgagor gets a further period of sixty years from 
the date of redemption 1s the view taken by Venkataraman, J. With respect, I am 
unable to agree with it. The learned Judge observes that though the period of 
Imitation might bé extended to as much as hundred and twenty years or even slightly 
more from the date of the original mortgage, that should not be a circumstance which 
should be taken into account ın interpreting the provisions of the Indian Limitation 
Act. The learned Judge also observes that if Article 148 cannot be applied in 
respect of the claim of the non-redeeming mortgagor there is no other provision 
which could properly be invoked as, in his view, Article 144 of the Limitation Act 
cannot be brought 1n at all, as there can be no question of adverse possession by a 
redeeming co-mortgagor in respect of the share of the property belonging to the 
non-redeeming mortgagor 


It seems to me that the conjoint effect of the present provisions of sections 92 
and 95 of the Transfer of Property Act, which we may take it to be rules of justice, 
equity and good conscience also (as we are now dealing with a case to which the 
provisions of the Transfer of Property Act are not directly and 1n terms applicable) 
is not a mere substitution of the redeeming mortgagor in the place of the mortgagee. 
It must be remembered that a co-mortgagor who redeems 1s under a liability to 
pay at least his share of the original mortgage liability. By discharging the obliga- 
tion he cannot be said to take the place of the mortgagee completely and fully, 
as the mortgagee’s right was to recover the full amount from any or all of the mort- 
gagors. The substitution is a legal fiction to enable the redeeming mortgagor to 
get the benefit of the security originally tendered 1n respect of his claim for recovery 
of the excess amount paid by him over and above his share. The redeeming mort- 
gagor obtains priority in respect of his claim over subsequent or puisne encum- 
brances that might have been created bythe non-redeeming mortgagor. ‘The act 
of redemption clothes the nerson redeeming with fresh rights which were certainly 
not part and parcel of the orginal mortgage transaction. The contiibutory right 
to which the 1edeeming co-mortgagor becomes entitled to is a statutory right which 
is founded upon well understood rules of equity Ifthe redeeming mortgagor gets a 
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fresh right by the very act of redemption of the mortgage, why should not the non- 
redeeming mortgagor also acquue further right as against the co-debtoi ? I have 
already pointed out that the minimum right which a mortgagor has 1s to seek 
redemption within the period fixed under Article 148 Consequent upon the right 
of contribution acquired by the redeeming mortgagor the non-redeeming mortgagor 
must also acquire a right to enforce recovery of his share of the mortgaged property 
from the co-debtor despite the fact that the period of hmitation provided for under 
Article 148 had expired. But, he cannot resuscitate, as ıt were, the original mort- 
gage ; nor will 1t be open to hum to say that he has got a further period of sixty 
years from the date of redemption as if the statute has created a new mortgage 
between the redeeming mortgagor and the non-redeeming mortgagor. It ıs true 
that a co-mortgagor who redeems and keeps possession of the hypotheca cannat 
be said to claim adversely as against his co-debtor 1n respect of the property belonging 
to him so long as the right of redemption under the original mortgage subsists in 
his favour. As stated already the fact of redemption by one of the co-mortgagors 
would not curtail his right to sue for redemption within the period fixed by law. 
But, after the lapse of sixty years of the original mortgage and during the subsistence 
of the right of the redeeming co-mortgagor to sue for contrrbution, the right of the 
non-redeeming mortgagor to recover his shaie of the property would also subsist 
if within the twelve-year period the redeeming mortgagor files a suit for recovery 
of the money The non-redeeming mortgagor can pay it and take back possession 
of his property If, however, he fails to do so and does not take any action for 
recovery of the excess money, can it be said that the non-1edeeming mortgagor 
would yet have a right to redeem the mortgage beyond the twelve-year period found- 
ing himself on Article 148 of the Indian Limitation Act? It seems to me that after 
the lapse of the twelve year period it can be said that the redeeming mortgagor has 
been 1n adverse possession of the share of the non-redeeming mortgagor in the 
hypotheca and that the latter would be precluded from recovering the property 
after that period. 


To a limited class of cases Article 148 would apply. These are cases where 
the period of limitation for redeeming the original mortgage 1s not over. I may 
Point out that though the view taken by a Bench of this Court in Munia Goundan v. 
Ramasami Chetty+, and ın Sinnanan Chetty v. Swakami Ammal*, that the possession ofa 
redeeming mortgagor 1s adverse to his co-mortgagor from the date of redemption 
has been accepted as correct in the Full Bench decision in Ayyan Ammal v. Vella- 
yammal?, and though that view cannot now be supported in view of the definite 
provisions of the amended Transfer of Property Act sections 92 and 95, the principle 
may yet be applicable to a case where the non-redeeming mortgagor 1s out of time to 
sue for redemption under Article 148 and has only a bare right to ask for possession of 
his share of the property by reason of the accident of his co-debtor having redeemed 


the mortgage in full 


"Lhe search for a proper article of limitation which should govern a suit by the 
non-redeeming mortgagor for obtaining possession of his share of the mortgaged 
property after dischaiging his obligation to the redeeming mortgagor who has 
paid the mortgagee 1n full 1s no doubt beset with difficulties. If the non-redeeming 
mortgagor happens to be within time to redeem the original mortgage, nothing 
can stand in his way to prevent recovery of the property as 1t does not matter how 
he discharges his primary obligation under the mortgage and as his right of 1edemp- 
tion cannot in any way be abrogated or minimised by any act or conduct on the 
part of his co-debtor behind his back. The difficulty arises only in a case where 
the non-redeeming mortgagor 1s out of time qua his right of redemption of his 
original mortgage The applicability of Article 144 of the Limitation Act to such 
exceptional cases may not be wholly inappropriate. I am free to concede that the 
possession of the whole property on 1edemption by the co-mortgagoi 1s not :fso facto 
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adverse by reason only of the fact that he keeps exclusive possession after redemption. 
The possession of the redeeming co-mortgagor does not become forthwith adverse 
from the date of redemption The possession may become adverse on the assertion 
by the redeeming mortgagor of a hostile title to the knowledge of the non-redeeming 
mortgagor. But where twelve years elapse after a redemption and the redeeming 
mortgagor fails to recover the excess amount paid by him over and above his due 
share of liability for reasons best known to himself, ıt can be well said that he had 
been m possession of the entire property 1n assertion of a hostile title as against the 
non-redeeming mortgagor. In my opinion, Article 144 can properly be invoked as 
against the non-redeeming co-mortgagor who fails to redeem the mortgage within 
the period of sixty years provided for under Asticle 148 of the Limitation Act and 
who keeps quiet for a period of twelve years after the date of redemption of the entire 
mortgage by his co-debtor. 


The nght to enforce payment of the money due by the non-redeeming moit- 
gagor from and out of his share of the mortgaged property tacitly recognises that 
that share 1s not the property of the redeeming mortgagor. A len holder of 
an encumbrance holds the hen or encumbrance only against another's property 
and of course not against his own. One does not stultify or attenuate his ownership 
by himself making a claim against 1t Therefore, it could be plausibly contended 
that the right of contribution which a redeeming mortgagor can enforce till the 
expiry of twelve years from the date of redemption involves an assumption that 
the non-redeeming mortgagor’s right in the property is kept intact. But this has 
to be taken along with the operation of section 28 of the Indian Limitation Act. 
That reads : 


* At the determination ofthe period hereby limited to any person for instituting a suit for posses” 
sion of any property his right to property shall be extinguished,” 


This is an exception to the well accepted rule that lmmitation bars only the remedy 
and does not extinguish the title It lays down a rule of substantive law by declaring 
that after the lapse of the period the title ceases to exist and not merely the remedy. 
A suit for redemption of an usufructuary mortgage and for recovery of Possession 
of the hy pctheca would obviously fall within section 28. A mortgagor who allows 
his nght of redemption to be barred by not instituting the suit as prescribed under 
Article 148 of the Indian Limitation Act, loses his title to the property. If this 1s 
the true position, the implication of a right of property in the non-redeeming mort- 
gagor after the lapse of the period fixed in Article 148 1s just to satisfy the contri- 
bution claim of the redeeming mortgagor. From this follows the right of the non- 
deeming mortgagor to get his share of the property until such time the contri- 
butory right of the co-mortgagor does not become extinct. It seems to me that 
once the non-redeemung mortgagor loses his right of ownership by the combined 
operation of section 28 and Article 148 of the Indian Limitation. Act, it would not 
be logical or a sound rule of law to assume that he would have further rights of 
redemption by a fresh application of Article 148, as if the co-mortgagor’s redemption 
can revive lost rtghts I don’t think that the doctrine of subrogation has this effect. 
This, ın my opinion, 1s another way of looking at the problem to reach the conclu- 
sion that the co-mortgagor's redemption would not set in motion Article 148 of the 
Limitation Act, but would only give a twelve-year period to the non-redeeming 
mortgagor. 


I entirely agree with My Lord, the Chief Justice, that the non-1 edeeming mort- 
gagor has got two rights . (1) to reedeem the mortgage within the period allowed 
for redemption of the original mortgage, and (11) to sue for recovery of possession of 
his share of the property from the redeeming mortgagor within twelve years of the 
date of payment It would rather be strange and anomalous to recognise a right 
of contribution in the redeeming co-mortgagor for a period of twelve years from the 
date of redemption and to deny 1n the same breath the right to the non-redeeming 
mortgagor to recover his share of the property within the same period It would 
be equally unjust to allow him to get the benefit of Article 148 over again. Justice, 
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equity and good conscience clearly support this view of the matter and I cannot 
say that the statutory provisions do not lend themselves to enable me to take that 
View. 


On the other questions dealt with and discussed in the Judgment of My Lord, 
I do not propose to cover the same ground over again as I am ın respectful concur- 
rence with the view taken. 


I therefore agree with the order pronounced by My Lord, the Chief Justice, 
in Letters Patent Appeal No. 18 of 1961. 


Venkataraman, F.—I have had the advantage of perusing the judgments just 
now pronounced by My Lord, the Chief Justice, and by Jagadisan, J. Naturally 
I have the utmost deference for their opinions but I very much regret that I have 
to diffe: from them on a material point and the final conclusion. 


As pointed out by My Lord, there was no statute law in Kanyakumari dis- 
tiict corresponding to the Transfer of Property Act, 1882, eithe: at the time of the 
original mortgages or later when they were redeemed. It 1s the principles of 
natural justice, equity and good conscience, which must be applied. My Lord 
has, at that point considered the law as 1t stands now 1n this part of the country 
(as well as in Kanyakumari district) after the amendments effected in the Transfer 
of Property Act, 1882, by Act XX of 1929. As My Lord has pointed out, as a result 
of the statutory changes effected in 1929, the redeeming co-mortgagor has been 
subrogated to the position of the original mortgagee. But, the substitution of the 
redeeming co-mortgagor 1n the place of the mortgagee cannot be complete and the 
substitution can only be to the extent consistent with the rights inter se between the 
redeeming co-mortgagor and the non-redeeming co-mortgagor. Thus, while 
it ıs true that by virtue of the subrogation right conferred by section 92 as amended 
the redeeming co-mortgagor will have the benefit of the security of the original 
mortgage (which ıs redeemed) and priority over any subsequent encumbrancés 
created by the non-redeeming co-mortgagor, the law must also recognise and in 
fact, in my opinion, it does not recognise, the fact that the redeeming co-mortgagor 
cannot enforce against the non-redeeming co-mortgagor the ‘exact rights which 
the original mortgagee could have enforced against both of them. Vius-a-vis the 
non-redeeming co-mortgagor, the redeeming co-mortgagor can recover only the 
portion of the mortgage money attributable to the share of the non-redeeming 
co-mortgagor on the principle of contribution contained in section 82 of the Transfer 
of Property Act. Besides, he can recover under section 95 of the Act, as amended, 
the corresponding proportion of the expenses incurred in the redemption. Again, 
the redeeming co-mortgagor, in making his claim on the non-redeeming co-mort- 
Sagor, cannot proceed on the basis of the mortgage amount which the original 
mortgagee could have collected, but he must proceed only on the basis of the actual 
amount which the redeeming co-mortgagor had to pay for redemption. (Vide 
the decision of the Supreme Court in Ganesho Lal v. Jott Pershad*). Equally, the 
non-redeeming co-mortgagor can, on payment of his share of the mortgage debt 
and the expenses incurred in redemption, redeem from the redeeming co-mortgagor 
only his (non-redeeming co-mortgagor’s) share of the property He can no longer 
redeem the whole mortgage as he could have done before. All this is merely another 
way of stating that on account of the rights of parties inter se which the law recognises 
the integrity of the original mortgage, has been broken by operation of law by 
virtue of the redemption, and regarding the share of the 1edeeming co-mortgagor 
he has become the full owner (assuming as we are entitled to, for the purpose of this 
discussion that there are no other encumbrances) and similarly in respect of the 
share ofthe non-redeeming co-mortgagor, the position ofthe redeeming co-mortgagor 
is that of a mortgagee, and the position of the non-redeeming co-mortgagor 1s that 
of the mortgagor To that extent the principle of subrogation will apply. It 
cannot apply in the sense of the continuation of the original mortgage in ıts initial 
form. The mortgage in its initial form has really in one sense been extinguished 
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by the redemption, and in its place, the mortgage as split up by operation of law 
giving effect to the legitimate action of redemption by one mortgagor has come into 
effect The proper view, however, would be to treat the original mortgage as 
modified by the law in the hght of the redemption without break in the continuity 
of the existence of the original security for the benefit of the redeeming co-mortgagor. 
In this respeet the right of subrogation conferred under section 92 differs in its 
consequences between a case where a co-mortgagor redeems and a case wheie a 
puisne mortgagee redeems a prior mortgage. In the case of the puisne mortgagee 
there 1s,complete substitution and the original mortgage continues with ats 
incidents, but not so in the case of redemption by a co-mortgagor. 


Such being the substantive rights of the parties as emerging from the provisions of 
the Transfer of Property Act, 1882, we shall see first what provisions of the Limi- 
tation Act, 1908, will apply 1n this part of the country to such a situation ‘Taking 
first the similar ..spect of the right of the redeeming co-mortgagor to recover contri- 
bution from the non-redeeming mortgagor 1n enforcement of the substantive rights 
under sections 82, 92 and 95 of the Transfer of Property Act, Article 132 will apply 
and the starting point of limitation will be the date of the payment made by him 
for redemption. Article 132 says 


Description of Perd of Tune from which 
suit limitation, period begins 
to run. 
To enforce payment of money charged Twelve years When the money sued for becomes 
upon 1mmovable property due 


The money sued for by the redeeming co-mortgagor will become due within the 
meaning of the third column of the article only on the payment necessary for redemp- 
ton It is only then that the exact amount recoverable from the non-redeeming 
co-mortgagor can be ascertamed. The money due will comprise not only the pro- 
portionate share of the mortgage debt which has been paid as attributable to the 
share of the non-redeeming co-mortgagor, but also the expenses properly incurred 
during redemption attributable to that share under section 95 of the Transfer of 
Property Act. g 


Turning now to the more difficult question of the article of the Limitation 
Act applicable to the coiresponding suit of the non-redeeming co-mortgagor to 
recover his share of the hypotheca, ıt 1s Article 148 which will apply. It reads : 


Description of Period of Tune from which period 
suit limitation begins to run. 
Against a mortgagee to redeem or to Sixty years When the right to redeem or to 
recover possession of immovable recover possession accrues. 
property mortgaged 


It 1s true that Article 148 speaks only about a suit against a mortgagee, but I have 
pointed out that, at any rate, after the amendments effected 1n the Transfer of Pro- 
perty Act under sections 92 «nd 95 by Act XX of 1929, the position of the redeeming 
co-mortgagor becomes that ofa mortgagee I think that point need not be laboured 
because even the judgment of My Lord recognises this My. Lord says that the 
non-redeeming co-mortgagor will have two periods of redemption, one under Article 
148 the starting point of limitation being the date of the original mortgage and the 
other a period of twelve years from the date of the redemption by the co-mortgagor. 
Thus the judgment of My Lord, the Chief Justice itself 1ecognises the applicability 
of Article 148 to the suit by the non-redeeming co-mortgago on redemption of his 
share, but 1t only takes the starting point as the date of the original mortgage. 
Similarly the whole discussion 1n the Full Bench decision 1n Ayyan Ammal v. Vellay- 
ammal!, proceeds on the footing that under the provisions of the Transfer of Pro- 
perty Act as amended by Act XX of 1929, a suit for redemption by the non-redeem- 
ing co-mortgagor of his share will be governed by Article 148 (f), or otherwise the 
whole discussion would have been unnecessary In that case the original mort- 
gage was of the ycar 1890, their redemption by the co-mortgagor ‘was some time 
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between 1908 and 1912 and the suit by the non-redeeming co-mortgagor for redemp- 
tion of her share was filed in 1946 Satyanarayana Rao, J., before whom the appeal 
came up for hearing in the first 1nstance pointed out that if the amendments 
effected by Act XX of 1929 of the Transfer of Property Act, which came into force 
on Ist April, 1930, would have retrospective effect, the suit would be governed by 
Article 148, otherwise 1t might be governed by the decision of this Court in Muna 
Goundan v Ramaswami Chetty) and Sinnanan Chetty v. Swakami Ammal?, according to 
which decisions, the possession of the redeeming co-mortgagor, would be adverse 
to that of the non-redeeming co-mortgagor from the date of redemption, and his 
title would become perfect after a period of twelve years, and so the suit for redemp- 
tion by the non-redeeming co-mortgagor would have to be instituted within twelve 
years of the redemption. The suit which was filed in 1946, was twelve years beyond 
the date of redemption, and would, according to those decisions, be out of time. 
That was why 1t became necessary to consider whether the amendments effected by 
Act XX of 1929 to the Transfer of Property Act were retrospective or not In 
that case the question which we are specifically considering, viz , the starting point 
of the limitation. for the suit by the non-redeeming co-mortgagor for recovery of 
his share of the hypotheca did not specifically arise, because the suit of the plaintiff 
was instituted within sixty years from the date of the ouginal mortgage So far 
as I am able to see, this question as to the starting point of limitation under Ariicle 
148 for the suit by the non-redeeming co-mortgagor has not so far come up for deci- 
sion in this Court and the matter is res integra 


It seems to me that where the non-redeeming co-mortgagor seeks to redeem 
his share of the hypotheca or to recover possession thereof from the redeeming co- 
mortgagor, it can aptly be said that the right to redeem or to recover possession 
accrues to the non-redeeming co-mortgagor on the date of the redemption by 
the co-mortgagor within the meaning of the third column of Article 148 His 
right to redeem or to recover possession within the meaning of the third column 
cannot, in the situation created after the redemption by the co-mortgaggr, apply to 
the origiral mortgage, because the original mortgage is no longer there and has 
been modified and split up. T'he words when the right to redeem ard to recover possession 
accrues could hate meant the right of redemption of the old mortgage only before 
the redemption by the redeeming co-mortgagor, but once redemption by the co- 
mortgagor has taken place, the words will have to be interpreted to suit the new 
situation which has arisen with the sanction of the law In this new situation, 
the right to redeem or to recover possession will accrue only after redemption. In 
the new situation itis not the old mortgage which ıs sought to be redeemed in 
its unabated original form, but ıt 1s only the spht-up mortgage which ıs sought to 
be redeemed. In other words, 1t is only the share of the redeeming co-mortgagor 
which is sought to be redeemed Such right cannot possibly accrue at any time 
prior to the redemption by the redeeming co-mortgagor. 


It seems to me that this construction flows naturally from the words in the 
Limitation Act in the light of the substantive law enacted in the Transfer of Property 
Act Ifwe are to deny this construction as invalid, ıt would mean that «he Limita ion 
Act has failed to provide for a very impor.ant class of suits suchas this, mz, the 
suit by the 1.0n-redeemirg co-mortgagor to recover his share of the p operty in a 
case to which the amerded provisions of tte Transfer of Propirty Act apply. 
Ar.icle 144 cannot, 1n my opinion, apply because the position of the redeeming co- 
mortgagor cannot become adverse to the non-redeem'ng co-mortgagor merely by 
virtue of the fact of redemption I deed redemp ion by theco-mor'gagor1s permitted 
by law and possession which 1s thus acquired by lawful means cannot be regarded 
as adverse to the non-redeeming co-mortgagor. In such a ease, if Article 148 
as interpreted by me, 1s not applied, it is only the residuary Article 120 that will 
apply, and 1n such a case the period will be six years from the time the right to 
sue accrues, and the right to sue should be held to accrue to the non-redeeming 
mortgagor from the time of redemption by the redeeming co-mortgagor. But 
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before invoking Article 120, the Court must be satisfied that Article 148 cannot 
apply at all to .he suit by the non-redeeming co-mortgagor construing 1t 1n the way 
in which I have done, viz., that the 11ght to recover possession accrues to the non- 
redeeming co-mortgagor only on the redemption by the redeeming co-mortgagor. 
As a principle of constiuction of the articles in the Limitation Act, the Court should 
favour the more liberal construction giving the longer period of limitation and that 
would be particularly so when we are asked to invoke the residuary provision of 
Article 120. 


It 1s true that my construction may 1n some cases involve the result that the 
period of redemption 1s extended to as much as one hundred and twenty years or 
even slightly more from the date of the original mortgage, but I do not think that 
this 1s a circumstance which should guide us 1n interpreting the provisions of the 
Limitation Act and moulding them to suit the substantive law and the rights. of 
parties arising on redemption by one of the mortgagors. Further, 1t will be open to 
the redeeming co-mortgagor to prevent such a situation of a long period of redemp- 
tion, by filing a suit for contribution within twelve years of the date of redemption 
compelling the non-redeeming co-mortgagor to redeem his share of the moitgage 
or, 1n the alternative, bringing to sale the share of the non-redeeming co-mortgagor. 
T'ae redeeming co-mortgagor will presumably take such a course where it 1s profit- 
able to him, but where it ıs not profitable to him, he may refrain from filing the 
suit for contribution, and 1n such a case I do not see any inherent injustice in allow- 
ing the non-redeeming co-mortgagor the period of sixty years from the tume of 
redemption by the redeeming co-moitgagor for filing his suit for redemption of his 
share. Tat the period for the contribution suit 15 twelve years but the period 
for the suit for redemption 1s sixty years need not cause any surprise, because it 1s 
inherent in the scheme of the Limitation Act with respect to the original mo: tgage 
itself, viz , Article 132 fixes a period of twelve years for recovery of the moitgage 
money and Article 148, a period of sixty years for redemption. Just as Article 148 
is the counterpait of Article 132 ın respect of the original mortgage, ıt seems to be 
logical to hold that Article 148 will be the counterpart for Article 132 1n the changed 
situation arising after the redemption by the co-mortgagor. We have seen that 
in the changed situation, the starting point for the suit under Article 132 by the 
redeeming co-mortgagor for contribution 1s the date of redemption by him That 
will be the starting point also for the suit by the non-redeeming co-mortgagor under 
Arücle 148. 


There are two decisions which support the view which I have taken. The 
first ıs Jawam v Blalay!, and the other 1s Narayant Pillar v. Narayanan Prabhakaran?. 
In the Nagpur case, 1 e., fawam v Bhilajyi!, the mortgage was of the year 1892, but 
it was modified by an award of the Debt Conciliation Board ın 1904. One of the 
mortgagors paid off the mortgage debt as reduced and took possession ın 1909. 
The other co-mortgagors fied a suit for 1edempuon of their shares more than 
twelve years after 1909 The question was whether Article 144 applied and the 
possession of the redeeming co-mortgagor was adverse to the non-redeeming co- 
mortgagor from-the time of redemption 1n 190g or whether Article 148 would apply. 
Article 148 was held to be applicable and the starting point was taken as the date 
of the redemption of the mortgage In Narayam Pillar v. Narayanan Prabhakaran?, 
the predecessor of the plaintiffs Adichan Narayanan sold certain property to the 
first defendant. There was a defect in the title and consequently by a decree of 
18—1—1110 ME (1924 AD.) Adichan WNarayanan’s legal representatives, 
were directed to refund the sum of 2,069 fanams which had been paid*by the vendee, 
the first defendant, towards the sale with interest at twelve per cent. per annum; 
and the first defendant was allowed to remain in possession of the property till 
such payment. Later, the plaintiffs filed the suit to recover the property on pay-, 
ment of the money due. It was held that the first defendant was in the position 
of 2 mortgagee and the period of limitation was fifty years within the relevant 
aiucle of the Travancore-Cochin Regulation The relevancy of the case so far as 
a a ee 
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we are concerned 1s that the learned Judges observed that 1n the situation created 
by the decree, dated 18—:— 1:110 Malayalam Era, the first defendant be- 
came a mortgagee of the property by operation of law, and Ghosh on Law of Mort- 
gages was referred to — Similarly here by the act of redemption by the redeeming 
co-mortgagor the original mortgage became by operation of law a, split-up mortgage 
1n respect of the non-redeeming co-mortgagor's share and there would be a period 
of sixty years from the time of redemption under Article 148 of the Limitation Act, 
1908. 

To support some of the incidental piopositions which I have stated, 1 would 
refer to a few more decisions Firstly there is the passage from Asansab Rdvuthan v. 
Vamana Rau*, quoted by My Lord. , It will be seen that the passage recognises that 
the redeeming co-mortgagor will be entitled to treat the non-redeeming co-mortgagor 
as his (redeeming co-mortgagor’s) mortgagor in respect of the non-redeeming 
co-mortgagor’s share 1n the hypotheca. This was the position before the Transfer of 
Property Act was enacted and that 1s also the position under the Trasnsfer of Pro- 
perty Act as amended by Act XX of 1929. The decision in Asansab Ravuthan v. 
Vamana Rau*, has been followed and referred to with approval in Namappa Chetti v. 
Chidambaram Chetti ?. 

There are two Full Bench decisions, one of the Lucknow Chief Court in Biy 
Bhukhan v Bhagwan Datt?, and another of the Mysore High Court in Kenchappa v. 
Nagappa*, which recognise that under the amended provisions of the Transfer of 
Property Act, the redeeming co-mortgagor has a period of twelve years from the 
time of the payment made by him for redemption, to recover the contribution from 
the non-redeeming co-mortgagor under Article 132 of the Limitation Act. That is 
recognised in the judgment of My Lord and Jagadisan J. 


The decision of My Lord in Mamund: v. Somasundaram®, also recognises that 
though under section 92 of the Transfer of Property Act, as amended, the redeem- 
ing co-mortgagor 1s subrogated to the rights of the mortgagee, there 1s no absolute 
substitution and there is some modification of the original mortgage and the subroga- 
tion is only to the extent necessary. 

So far, I have discussed the position in this part of the country under the Trans- 
fer of Property Act, 1882, as it now stands and that 1s also now applicable to Kanya- 
kumarı district, but since there was no such statute ın application in Kanyakumari 
district at the time of the original mortgage or at the time of redemption by Sıva- 
thanu Pillai, 1t 1s the principles of justice, equity and good conscience that would 
apply. I do not see why the law in the Transfer of Property Act, as it now stands, 
could not be held to embody the principles of justice, equity and good conscience. 
In fact the judgments of My Lord and Jagadisan J., proceed on that basis and where 
we have differed ıs only on the effect of the statutory provisions with reference to 
the question of limitation. 

The next question is whether, assuming that the principles of Justice, equity 
and good conscience apply, the right of the non-redeeming co-mortgagor ın the 
suit became barred by hmiutation under the relevant regulations in force in the 
Kanyakumari district ; for, if the right of the non-redeeming cosmortgagor had 
become barred by limitation and a vested right had accrued to the redeeming co- 
mortgagor under section 29 of Regulation VI of 1100 Malayalam Era before the 
suit out of which the appeal arises was filed, the present suit would straight away 
have had to be dismissed. I find on that point that, corresponding to Article 132 of 
the pos) ME of 1908 there is Article 119 of Regulation VI of 1100 Malayalam 
Era corresponding to Article 144 of the Limitation Act, there is Article 132 of the 
Regulation VI of 1100 Malayalam Era and corresponding to Article 148 of the 
Limitation Act of 1908, there istArticle 136 of the Regulation VI of 1100 Malayalam 
Era, but providing a period of fifty years. It is sufficient to quote Articles 1 I9 and 
136 of Regulation VI of 1100 Malayalam Era. 
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Description of Perwd of T ime from which perd 
sui limitation. begins to run. 
119, To recover money or paddy Twelve years. When the money or paddy 
due under a hypothecation bond sued for becomes due 


or to enforce payment of money 
or customary dues charged upon 
immovable property. 


Explanation * The allowance and fees 
respectively called Adukkuvathu 
Olapanam, Ettartham and Micha- 
varam and also all the fees custo- 
marily paid to the Jenmus, shall, for 
the purpose of this article be 
deemed to be money charged upon 
immovable property 


136. Against a mortgagee to redeem Fifty years When the right to redeem or to 
or to recover possession of 1mmo- recover possession accrues 
vable property mortgaged 


In my opinion the wording of these regulations, in particular the wording of Article 
136, 1s the same as Article 148 of the Limitation Act, 1908, and for the reasons already 
stated, I construe Article 136 of Regulation VI of 1100 Malayalam Era as applying 
to the case 1n the sense explained, namely, the redemption furnishing the starting 
point It would follow that since the suit was filed within fifty years of the redemp- 
tion by Sivathanu Pillai (that took place ın 1913 and 1918 and the suit was filed 
in 1956), the plaintiff's right had not become time-barred and the suit is within 
time On my view, therefore, the appeal would have to be allowed straightaway. 


V.S. SS Answered accordingly. 
[FULL BENCH. ] 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


Present —Mr S  RAMACHANDRA  AvYAR, Chief Justice, Mm. JUSTICE 
GR JacapisAN AND Mm. Justice K.S. VENKATARAMAN. 


G 
Nallathambi Nadar Chellakanu Nadar «œ Appellant 
v. 
Ammal Nadachi Chellathankom Nadachi and others . Respondents. 


Travancore Limitation Regulatwn (VI of 1100, M E), section 19 (1) and Article 136 corresponding to 
Lamitatwn Act (LX of 1908), section 19 and Artele 148—** Acknowledgment "— Essentials of validity —Co- 
anortgagors—Redemplin by one——4Admisswn of mortgage 1n plaint in suit for redemption—If saves limitation for suit 
against him by other co-mortgagor—Position and rights of co-mortgagors. 


In order to constitute a valid acknowledgment under section 19, Limitation Act, ıt 1s essential 
hat the person acknowledging should be under a liability in regard to the right in dispute at the time 
"when he makes the acknowledgment and 1t would not suffice 1f he 1s liable at the time of the suit or 
an application in respect of that liability 


The two essential requirements of the section are: 


l. there should be an acknowledgment of liability in respect of the property or the right in 
«question , 


2. it should be by the party against whom such property or right ıs clarmed. 


It implies that the person who acknowledges admits or owns the liability Itis a well-settled rule 
that an acknowledgment of liability must involve an admission of a subsisting Jural relationship bet- 


ween the parties and consciousness and an intention ofcontinuing such relationship until it ıs lawfuly 
terminated, 


M, the original owner of the suit property, created in 1869 (14-10-1044, ME) a usufructuary 
‘mortgage over itin favourof R K. The mortgagor’s right im course of time devolved on two 
persons, K P. and S.P The latter (a co-mortagagor) sued the mortgagee for redemption in 1106 
M E and, after obtaining a decree, paid the mortgage money and obtained possession of the entire 
mortgaged property on 11-12-1107, M E (ze in 1932) The half right in the equity of 
xedemption which vested ın K. P. was subsequently purchased ın 1946 from his successor-in-interest 
by the appellant, who on Ist February, 1954, filed a suit for redemption of his share of the mort- 
—————————————————MÓ—Ó a 

*S.A. No. 937 of 1959. 
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gaged property The suit was dismissed by both the Courts below as barred by lımıtatıon, because, 
more than fifty years, prescribed by Article 136 of the Travancore Limitation Regulation (VI of 1100 
M E ) had elapsed from the date when the right to redeem accrued 


The appellant in the appeal relied on the plamt filed by $ T in his suit for redemption, which 
contained an averment as to the subsistence of the mortgage, as an acknowledgment of liability and. 
saving limitation for his suit under section 19 (1) of the Travancore Limitation Regulation, 1106 
(section 19, Indian Limitation Act) 


Held, (1) 1t has no doubt been recognised that a redeeming co-mortgagor would be subrogated. 
to the rights of the mortgagee as against his own co-mortgagor and the non-redeeming co-mort- 
gago1 would be entitled to redeem his share of the mortgaged property from the one who had redeemed 
it from the mortgagor , on that basis the period of Imitation for such a suit must be the same as in. 
the case of a suit for redemption of the original mortgage, 


(2) that S T , when he made the averment ın his plamt, was not then ın the position ofa mort- 
gagee, but was only a mortgagor, and he could not, by this own statement, extend the period of limita-- 
tion as against the mortgagee , 


(3) the statement cannot therefore be relied on as a valid acknowledgment unde: section 19 (1) 
ofthe Travancore Limitation Regulation (section 19, Indian Limitation Act) as ıt was not an admissiom 
ofa liability by a person having the interest ofthe mortgagee at the time when the statement was made. 
though he stepped into the shoes of the mortgagee subsequently and was occupying such a position on, 
the date of the suit of the appellant , 


(4) consequently the suit of the appellant must he held to be barred by limitation 


Devadasan v Kalikung, (1963) 2M L J 75, approved , Jugal Kishore v. Fakhru-ud-dn, IL R 
29 All 90 , Kruhnayya v Venkatappayya, AIR 1925 Mad 134, Pena Parayan Ambalam v Venkata- 
chala Chett:ar, (1960) 1 ML J 346, Matha: v Annamma, ILR (1955) Tra Co 1224, not approved, 
Shapoor Fredoon Mazda v D P Chamarta, (1863) 1 © CJ 222, Venkata v Parthasaradht, (1892) 
ILR 16 Mad 220 3MLJ 35, Pavayı v Palanwela, ILR (1940) Mad 872 (1940) IM L J. 
766 (FB) , Itappan Kuttwavattat Nayar v Nanu Sastri, (1902) IL R 26 Mad.34 15 ML J. 101; 
Fakichand Jankıram v Narmadaba: Tulsiram, Y L R. (1947) Bom. 827, followed. 


Appeal against the decree of the Subordinate Judge of Padmanabapuram in 
Appeal Suit No 50 of 1958 preferred against the decree of the District Munsi£ 
(Additional) of Padmanabapuram in Original Suit No. 60 of 1954. 


P. Ananthakrishnan Nair, for Appellant. 
T R Ramachandran, for Respondent. 


‘Ihe Court delivered the following Judgments. 


Ramachandra Iyer, C J —This Second Appeal arises out of a suit for redemption 
brought by one co-mortgagor against another who had earlier redeemed the mort- 
gage and obtained possession of the mortgaged properties. The question which. 
has necessitated a reference to the Full Bench can be formulated thus : 


Whether in order to constitute a valid acknowledgment of liability under 
section 19 of the Indian Limitation Act, it 1s essential that the person acknowledging” 
should be under a liability ın regard to the right in dispute at the'time when he 
made the acknowledgment or whether ıt would be sufficient if he were liable 
at the time of the suit or an application 1n respect of that lability ? 


Before considering the question we shall refer to the facts which have given 
rise to this appeal. Madi Pillai, the original owner of the property which forms 
the subject-matter of this litigation, created in the year 1869 (14-10-1044 M E.) an 
usufructuary mortgage over ıt ın favour of one Raman Kumaran. The mortgagor's 
xightin course of time devolved on two persons, Kanakkan Thampi and Sivasankaran 
Thamp:. The latter who was ın the position of a mortgagor instituted a suit in 
the Sub-Court, Padmanabapuiam (Original Suit No./1161 of 1106) against the 
mortgagee for redemption. In due course he obtained a decree, paid up the mort- 
gage money and obtained delivery of possession of the entire mortgaged property. 
This was on 11-12-1107 M E., thatis, 1n the year 1932. The half-right in the equity 
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of redemption which vested in Kanakkan Thampi was subsequently purchased ın 
the year 1946 from his successor-in-interest by the appellant who on Ist February, 
1954, filed the suit which has given rise to this appeal for redemption of his share 
of the mortgaged property Both the Courts below have held the claim to be 
barred by limitation. 


The claim for redemption 1s made on the basis that the first respondent’s pre- 
decessor-in-interest, Sivasankaran 'Thampi on redeeming the entire mortgage 
was subrogated to the mghts of the mortgagee so far as the appellant’s half-share 
of the fnortgaged property was concerned, albeit the mortgage, so far as the redeem- 
ing mortgagor’s share was concerned, had been extinguished. 


The property in dispute is situate in the Kanyakumari district, which prior to 
the re-organisation of States 1n the Indian Union formed part of the Princely State 
of Travancore and latterly of Travancore-Cochin State. 


There was no enactment similar to the Transfer of Property Act, 1882, ın the 
former State of Travancore, which could be applied to such mortgages The rights 
of the co-mortagors, inter se, on redemption by one of them have, therefore, to be 
decided on principles of justice, equity and good conscience Applying those principles 
it has been recognised that a redeeming co-mortgagor will be subrogated to the 
rights of the mortagee as against his own co-mortgagors From that 1t would follow 
that a non-redeeming co-mortgagor will be entitled to redeem his share of the mort- 
gaged property from the one who had redeemed it from the mortgagee On that 
basis, the period of limitation for such a suit must be the same as in the case of a 
suit for redemption of the original mortgage 


The law relating to limitation of suits in the erstwhile Travancore State was 
governed by Travancore Limitation Regulation VI of 1100 ME Article 136 of 
that Regulation, corresponded to Article 148 of the Indian Limitation Act. That 
prescribed that a suit for redemption against the mortgagee should be filed within a 
period of fifty years from the time when the right to redeem accrued. 


On the terms of the mortgage in the present case 1t was redeemable by x4th 
February, 1856 (1056 M. E). By the tıme the present suit was filed more than 
fifty years had elapsed The suit claim was, therefore, prima facie barred by limita- 
tion. Even 1f 1t were to be held that the appellant should have a period of 12 years 
for redemption of his share of the mortgaged property from the date when the first 
respondent paid off the mortgage and obtained possession of the property, the suit 
will still be out of time. 


But 1t has been argued for the appellant that the plaint filed by Sivasankaran 
Thampi in Original Suit No. 1161 of 1106 (M E ) for redemption of the original 
mortgage containing, as 1t did, an averment as to the subsistence of the mortgage, 
it would constitute a sufficient acknowledgment of the lability of the existence of the 
mortgage and that as, by reason of the subsequent redemption, the first respondent 
was subrogated to the rights under the mortgagee, a fresh period of fifty years from 
the date of the plaint would be available for the filing of the present suit. 


The plea that limitation had been saved by the existence of an acknowledg- 
ment does not appear to have been taken in the trial Court. While the appeal 
was pending before the lower appellate Court, a copy of the plaint by Sivasankaran 
Thampi was produced as additional evidence and ıt appears that such evidence 
had been admitted by the lower appellate Court and marked as Exhibit P-4. Along 
with the application for receipt of additional evidence, the appellant also filed Inter- 
locutory Application No 1163 of 1958, for having the plaint suitably amended so 
as to include the plea about the ackr owledgment. Curiously erough that appli- 
cation which was posted alorg with the appeal! appears to have been dismissed 
following the dismissal of the latter If in ihus Sccoi d Appeal before us we were 
to come to the conclusion that Exhibit P-4, the plaint filed by Sivasarnkaran Thampi, 
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would constitute a valid acknowledgment, an occasion would arise to consider 
whether the application for amendment of the plaint should be grantea. 


The only question now before us, therefore, 1s whether the plaint in Original 
Suit No. 1161 of 1106 ME ıs a sufficient acknowledgment of the liability of the 
mortgage to be redeemed - 


It must now be noticed that at the time when the plaint was filed, S:vasankaian 
Thamp: was only in the position of a co-mortgagor and had not acquired the rights 
of the mortgagee by subrogation. Wherever there exists a right of redemption in 
the mortgagor, there will be corresponding to that right, a liability in the mortgagee 
to be redeemed Article 136 of the Travancore Limitation Regulation prescribes, 
as we stated earlier, a period of fifty years for the exercise of that mght by the 
mortgagor If, however, there has been an acknowledgment of liability by the 
mortgagee within that time, the period of fifty years prescribed by Article 136 will 
have to be reckoned from the date of such acknowledgment Section 1g (1) of 
the Travancore Regulation VI states 

** Where before the expiration of the period prescribed for a suit or application in respect of any 
property or right, an acknowledgment of liability 1n respect of such property or right has been made 
in writing signed by the party against whom such property or right 1s claimed or by some person 
through whom he derives title or liability or by some person who 1s either by operation oflaw or by 
contract entrusted with the management of the affairs ofa family ın so far as such acknowledgment 
relates to transactions binding on such family, a fresh period oflimitation shall be computed from the 
time when the acknowledgment was so signed ” 


Mr Anantakrishna Nair, appearing for the appellant, has contended that 
section 19 on its terms does not require that the person making the acknowledg- 
ment should be 1n the position of a mortgagee at the time when the acknowledgment 
was made and that 1t will be sufficient if he had some interest 1n the property then 
(for example, that of a mortgagor) and that what 1s necessary will be that he should 
be a person hable at the time when the acknowledgment 1s sought to be used against 
him Learned Counsel further argued that as by the date of the surt the redeeming 
co-mortgagor had stepped into the shoes of the mortgagee, an admission made by 
him before obtaining redemption could be used as an acknowletlgment of liability 
by him To support that contention reliance has been placed on the following 
observations of Stanley, C J., ın Jugal Kishore v. Fakhru-ud-Din}. 

* Section 19 of the Indian Limitation Act, 1877, does not require that the person making an 
acknowledgment should have an interest 1n the property, in respect of which the acknowledgment was 
made at the time when the acknowledgment was given , 1t prescribes that if before the period of 
lımıtatıon expires, an acknowledgment ofliability or right has been made ın writing signed by the 
parties against whom the property or right 1s claimed, a new period of limitation, will be computed 
from the time ofthe acknowledgment The claim in this case 15 for partition and Alimuddin who made 


the acknowledgment ıs part-owner ofthe property sought to be partitioned It does not lie in his 
mouth, we think, to set up the bar of the Statute of Limitation ” 


In that case Alli-mu-uddin had no interest in the property at the time when the 
acknowledgment was made, but he came to own an interest as a co-sharer subse- 
quently. That subsisted on the date of suit This view of the Allahabad High 
Court has been accepted by a learned Judge of this Court in Krishnayya v. Venkata- 
£payya?, where the son of one of the two partners acknowledged a debt due by the 
firm. Later, on the death of his father, he was sought, to be made liable for the 
debt. It was held: 

“ So long as the fourth defendant 1s the person against whom the property or right 1s claimed, 


it does not matter whether atthe moment of his making the acknowledgment, the claim could have 
been enforced." 


The same view was taken by the 'Travancore-Cochin High Court in Matha: v. 
Annamina?, In Pena Parayan Ambalam v. Venkatachalam Chettiar*, Ramaswami, J , 
gave expression to his inclination to accept the view taken in the above cases, but it 
was not necessary for the learned Judge to decide the question finally for the purpose 
of disposal of the case before him. More recently Sadasivam, J., gave expression 
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to quite a different view ın Devadasan v. Kalikunjt, The learned Judge appears 
to have been under a misapprehension that Ramaswami, J., had based his conclusion 
on the decision of the Bombay High Court in Fakerchand Jankiram v Narmadabai 
Tulasiram?. This decision was overruled on appeal ın Fakirchand Jankiram v. Narmada- 
bar Tulsiram?. It will be seen from the judgment of Ramasami, J , in Pena Parayan 
Ambalam v Venkatachalam Chettar*, that the learned Judge was conscious of the 
fact that the decision of Lokhur, J., ın Fakırchand Jankıram v. Narmadabhar Tulsiram?, 
had been set aside on appeal. Although sadasivam, J , has given no other reason 
for coming to the conclusion he did, we consider that his view 1s consistent with the 
piovisións of section 19 of the Indian Limitation Act construed in the light of certain 
well understood principles å 


Section 19 postulates a number of conditions to constitute a valid acknowledg- 
ment of lability. An acknowledgment to come within that section must be in 
iegard to a liability corresponding to the right in question. It should have been 
made before the period of limitation expired, and should be evidenced ın writing 
signed by the party agaist whom the right is claimed There are in essence two 
essential requirements of the section (1) there should be an acknowledgment of 
liability 1n respect of the property or the right in question and (2) ıt should be by 
the party against whom such property or right ıs claamed Both ın Jugal Kishore v 
Fakru-ud-Din?, and Krishnayya v Venkatappayya®, the determination of the question 
whether a statement would amount to an acknowledgment under section 19 of the 
Limitation Act, appears to have been rested only on the second among the two 
requisites set out above ‘This will be particularly clear from the observations of 
Jackson, J , 1n the latter case which we have extracted above The learned Judges 
in the two cases did not consider the precise import of the term acknowledgment of 
a liability and see whether the particular statement before them did amount to 
such an acknowledgment An acknowledgment is in respect of a lability ; it 
implies that the person who acknowledges, admits or owns the liability. Ifa person 
who is a stranger to the liability makes a statement as to the subsistence of the la- 
bility, ıt cannot amount to an acknowledgment in law because he cannot own or 
admit the lability, 


In Pavay: v Palanwela’, a Full Bench of this Court held that a mortgagor who 
had lost all interest 1n the mortgaged property and who had ceased to be personally 
liable for the mortgage debt could not validly, by any acknowledgment within the 
meaning of section 19, bind the person on whom his interest had devolved That 
was no doubt a case where even at the trme of the suit the mortgagor was not liable, 
but that, however, cannot make any real distinction An acknowledgment of 
liability, we have indicated above, pre-supposes that the person acknowledging pos- 
sesses some interest which can be bound by his statement If he has no such interest, 
it will be a misnomer to call his statement, an acknowledgment of lability No 
debtor, for example, can be held to be bound by a mere acknowledgment by a 
stranger Again, ıt 1s a well-settled rule that an acknowledgment of habihty must 
involve an admussion of a subsisting jural relationship between the parties and a 
consciousness and an intention of continuing such a relationship until ıt 1s lawfully 
terminated In Venkatav Parthasaradm®, Muttuswami Iyer, J , in considering what 
an acknowledgment under section 19 should be, said 

“It 1s, therefore, necessary that upon a reasonable construction of the language used by the 
debtor ın writing the relation of debtor and creditor must appear to be distinctly admitted, that ıt 


must be admitted also to be a subsisting jural relationship and that an intention to contmue it until 
it 1s lawfully determmed must also be evident ” 


That it 1s essential that there should be such a jural relationship, has been pointed 
out in a recent Judgment of the Supreme Court in Shapoor Fredoon Mazada v D.P. 
Chamaria®, where Gajendragadkar, J , observed : 
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“ The statement on which a plea of acknowledgment 1s based must relate to a present subsisting 

Inability though the exact nature of the specific character of the said lability may not be indicated in 
words Words used ın the acknowledgment must, however, indicate the existence of a Jura] relation- 
ship Such intention can be inferred by implication from the nature of the admission and need not 
be expressed in words" 
Where the person making an admission of liabiltty ıs not a debtor, there can easily 
be no jural relationship between him and the person to whom he 1s making the 
admission If, therefore, ın the present case at the tıme when Sivasankaran "s hampi 
made the statement as to the subsistence of the mortgage in his plaint, as he was 
not a mortgagee, there could be no jural relationship between him and the other 
party so as to constitute his statement as an acknowledgment of liability on the part 
of the mortgagee as to the subsistance of the mortgage. Secondly the kind of jural 
relationship that should exist 1s that the person making the acknowledgment should 
be under an existing lability to the other party. 


Taking the facts of the present case, Sivasankaran Thampi, who made the 
statement, was not then in the position of a mortgagee as against the person to whom 
he made the statement but the position was exactly the reverse. He was only a 
mortgagor. To hold that he could, by his own statement, extend the period of 
limitation as against the mortgagee would mean that a mortgagor can acknowledge 
the liability of the mortgagee to be redeemed Again as we stated, for the purpose 
of section 19 of the Limitation Act the acknowledgment relied on must purport to be 
of an existing liability In Jttapan Kuthravattat Nayar v Nanu Sastri!, 1 was held 
that in order to consitute a valid acknowledgment the statement should in itself 
import that the person making the acknowledgment was under an existing lability 
at the time. 


The requirement that the person acknowledging should have an interest which 
would suffer by that acknowledgment at the time when 1t 1s made 1s a real one and 
not based merely upon any principle of estoppel similar to the one contained in 
section 42 of the Transfer of Property Act. 


In Fakichand Jankıram v. Narmadabar Tulsiram?, the Bombay High Court held 
that an acknowledgment under section 19 of the Limitation Act must be an admis- 
sion of a present liability of the person acknowledging corresponding to a present 
right ın someone else. Mudholkar, J., (as he then was) was inclined to take the 
same view ın fwan Lal v. Ram Rao?. We ourselves are of the opinion that the deci- 
sion of Bombay High Court in Fakirchand JFankuam v. Narmadaba Tulswam?, is 
one which 1s 1n accord with the true meaning of the word acknowledgment in section 19 
of the Indian Limitation. Act and that it must be accepted 1n preference to the deci- 
sion in Jugal Kishore v. Fakhr-ud-Din*, It must follow that neither the preference 
shown by Ramaswami, J , ın Pena Parayan Ambalam v Venkatachalam Chettiar’, nor 
the decision of Jackson, J ,1n Krishnayyav Venkatappayya?, can be regarded as correct. 
We accept the decision of Sadasivam J , ın Devadasan v Kali Kunn’, and answer the 
question set out at the beginning of this judgment accordingly. 


The statement contained ın the plaint filed by Sivasankaran 'Thamp:1 that he 
was 1n the position of a mortgagor cannot, therefore, be relied on as a valid acknow- 
ledgment under section 19 of the Limitation Act, as 1t was not an admission of a 
habihty by a person having the interest of the mortgagee at the time when such a 
statement was made albert that he stepped into the shoes of the mortgagee subsequen- 
tly and was occupying such a position on the date of the sut On that conclusion 
Exhibit P-4 cannot be regarded as a valid acknowledgment , 1t follows that the 
appellant’s right to redeem his share of the mortgaged property from the first respon- 
dent must be held to be barred by limitation. The appeal fails and ıs dismissed ; 
but 1n the circumstances of the case there will be no order as to costs 


Jagadisan, F.—I respectfully agree and I have nothing to add. 
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Venkataraman, J —I have had the advantage of persuing before-hand the judg- 
ment Just now pronounced by my Lord the Chief Justice, on behalf of himself and 
Jagadisan, J. The view expressed by them in this judgment on the period of limi- 
tation available for the non-redeeming co-mortgagor in a suit for redemption for 
his share of the property against the redeeming co-mortgagor follows the view 
expressed by them ın Letters Patent Appeal No 18 of 1961 * That view 1s that the 
non-redemmzng co-mortgagor has two periods of limitation and he can avail himself 
of whichever 1s longer The first 15 the period of fifty years from the date of the 
original mortgage (fifty years being the period under Article 136 of the Travancore 
Limitation Regulation VI of 1100 M.E ) , the second 1s the period of twelve years 
from the time of redemption by the redeemmg co-mortgagor In Letters Patent 
Appeal No 18 of 19611, I have-expiessed my respectful dissent from this view and 
expressed my view that the period of limitation for the non-redeeming co-mortgagor 
would be simply a period of fifty years from the date of the redemption by the 
redeeming co-mortgagor, the ieason being that on redemption, the original 
mortgage has, by operation of law, become split up and become a mortgage in 
respect of the non-redeeming co-mortgagor’s share The majority opinion in Letters 
Patent Appeal No. 18 of 19611, will now prevail and I adopt it. According to 
that, the sut would be out of time unless the appellant-plaintiff can rely on 
the plaint filed by Sivasankaran Thampiin Original Suit No 1161 of 1106 
M E., under section 19 of the Regulation to extend the period of limitation. On 
that point, I respectfully agree with the view expressed by my Lord and Jagadisan, J., 
in this judgment An acknowledgment means owning of some lability existing 
at the time, and at the time when Sivasankaran Thamp: made the statement he 
had not yet redeemed the property and had not been subrogated to the position 
of the original mortgagee, and 1n respect of the right of redemption of the non- 
redeeming co-mortgagor. Sivasankaran Thampi had not yet become hable. An 
acknowledgment 1s much higher than a mere statement Thus, the word acknowledg- 
ment itself gives the clue to the interpretation of the section. 


This apart, the last words “ A fresh period of limitation shall be computed 
from the time when the acknowledgment was so signed ” emphasise the same idea. 
They connote that at the time when the alleged acknowledgment was made, the 
plaintiff (or his predecessor-in-title) should have been in a position to enforce the 
habihty straightaway against the person who 1s alleged to have made the acknowled- 
ment and that the acknowledgment extends the period of limitation further, making 
the acknowledgment the fresh starting point It is this idea which underlies the 
words 

“ Signed by the party against whom such property or right 1s claimed or by some person through 

whom he derives title or habulity ” 
The alteinative way in which these words are expressed clearly shows that their 
plain meaning 1s that the party making the alleged acknowledgment should himself 
have been under a liability at the time of the alleged acknowledgment, and if that . 
1s not the case, the person actually hable must have made the acknowledgment and 
that person ntust be the predecessor-in-title of the person against whom the alleged 
acknowledgment 1s finally sought to be fastened 1n the later suit Thus the diffe- 
rent parts of the section only emphasise the same idea ın its different facets Ac- 
cording to this criterion, it 1s clear that the statement of Sivasankaran Thampi in 
O.» No 1161 of 1106 cannot amount to an acknolwedgment within the meaning 
ofsection 19 (1). This apart, there 1s also a minor difficulty in the way ofthe appel- 
lant and that is, that the actual plaint in that case proceeds on the footing that 
Sivasankaran Pilla: alone was the exclusive owner of the hypotheca. 


In the result, I 1espectfully agree that the appeal may be dismissed without 
costs. 


P R.N ———— Appeal dismissed. 


——— ——— SS D CREE 


] Since reported ın Champaka v Swathanu, (1964) 1ML J 161 (FB). 


188 THE MADRAS LAW JOURNAL REPORTS. [1964 


IN THE HIGH COURT OF JUDICATURE AT MADRAS 


PRESENT —Mr. Justice M. ANANTANARAYANAN AND MR JUSTICE 
K S. RAMAMURTI. 
Divan Sahib ahas Pythiakkaran alas Samıyar .. Appellant* 

Penal Code (XLV of 1860), section 304—Exorcism for curing woman of evil spwits—Death by suffocation 
by smoke—Aet with knowledge that it 1s likely to cause death—Offence 


The accused, 1n order to cure the deceased woman of the hysteria which showed itself in spells 
offamting, and fits of convulsions taken to be symptoms of possession by an evil spirit, tied up the de- 
ceased and raised considerable quantities of smoke before her Finding that the deceased was not 
cured ofit on the first occasion, the accused repeated the process with double the quantities ofthe things 
to raise smoke — A fire was raised, and the déceased was made to sit before ıt after which the accused 
tied her hands and feet and further secured her to a granite mortar by a rope and she was left 
alone with the accused When the door was opened in the early morning next day life was found to be 
extinct The medical evidence showed marked congestion of lungs with carbon particles in the 
respiratory passages, and congestion of all internal organs and lacertated external injuries The pro- 
secution did not claim that the accused intended to cause the death ofthe woman However deluded 
he might have been, the accused was under the genuine impression, that the woman was possessed by 
an evil spirit and that he could exorcise her effectively by means of such prolonged ritual The 
lacerated injuries also showed that the accused inflicted some external violence on the deceased 


The accused has to be credited with the knowledge that such measures were likely to cause the 
death ofthe victim and 1f he indulged 1n those measures notwithstanding such knowledge he did so 
under the peril of being convicted under the criminal law. The accused has to be convicted under 
section 304, Part II of the Penal Code 

Appeals against the Judgment of the Sessions J udge of the Court of the Chingle- 
put Division at Chingleput in Case No. 34 of the Calendar for 1 962. 


John Thomas, for Appellant 
The Public Prosecutor on behalf of the State. 
The Judgment of the Court was dehvered by 


Anantanarayanan, F.—This ıs a very unfortunate case. The victim in this 
Criminal Appeal ıs a certain Krishnaveni Ammal, aged about 2 5 and the wife of 
one Srinivasan (P.W. 1) The appellant, Divan Sahib akas Pythiakkaran ahas 
Samiyar,is an exorcist or magician, who was charged with the murder of this 
unfortunate young woman, by literally suffocating her to death with smoke, in 
the course of an attempt to cure her of the evil spirits which according to the 
Appellant, had possessed her and were proving to be troublesome The learned 
Sessions Judge of Chingleput convicted the appellant under section 302, Indian 
Penal Code, and sentenced him to the lesser penalty of imprisonment for life 


Of the facts themselves, we are unable to see any room for doubt We have the 
veiy clear evidence of the husband (PW 1) corroborated by the testimonies of 
his cousin Kadirvelu (P W 2) and the mother of the deceased (P.W 3), regarding 
what happened that night, and how the victim met with her death Thus is further 
elucidated by the detailed 1eport of the autopsy furnished by Dr Gopalkrishnan 
(P W. 10) the Professor of Forensic Medicine, Madras Medical College and Police 
Surgeon. We have also the photographs of the body of the victim 1n the 100m in: 
which the rituals of exorcism were conducted (M.O. 4,series) which uncontravertibly 
established what must have happened. The real question 1s, 1s the accused guilty 
of murder or of some other offence and, if he 1s not guilty of murder, under what 
section of the Indian Penal Code 1s he hable to be convicted ? 


We may take ıt that the unfortunate Krishnaveni was suffering from some form 
of hysteria, which showed itself in the usual mode of spells of fainting, and fits or 
convulsions. These were taken by her husband (P W. 1) and others as symptoms 
of possession by an evil spint and the deceased was then examined by the accused. 
an exorciser, who confirmed this diagnosis In pursuance of it, on an earlier occa- 
sion, the victim was tied up ın the koodam of the house of P.W. 1 and left alone with 
the accused for a number of hours at night ; the accused used a lighted fire,fand 
coals, as well as other articles to raise considerable quantities of smoke in order t 
TEES 

*CrA. No. 785 of 1962. 28th October, 1963 
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effectively exorcise the evil spirit. On that particular occasion, the victim was 
unharmed, and the accused pronounced her cured after the ritual of exorcism, but 
her symptoms returned with unabated vigour and this led to the second very 
unfortunate ceremony which resulted in Krishnaveni's death. 


We might take 1t for granted that the ritual was held, on the second occasion” 
as spoken to by P.Ws. 1 to 3. Quantities of stuff were purchased in double measure, 
as the previous exorcism had not been effective. They included salt, mustard, 
firewood, charcoal and other sundries inclusive of incense and two green chame- 
leons A fire was again raised and the deceased was made to sit before it, after 
which the accused tied her hands and feet, and further secured her to a granite 
mortar in the koodam by means of a rope (M.O. 3). The doors were also closed, 
and, at the instance of the accused, P.Ws 1, 2 and 3 left him strictly alone with the 
vicum As on the previous occasion, the deceased was raising cries throughout the 
night, but these were not heeded to. The cries ceased by 4 A.M., and P W. 1 and 
the other immediate relatives became anxious and knocked at the doors. When the 
accused opened the doors and these people went inside, they saw the deceased lying 
on her back, her hands and legs tied as formerly , but her life was then exünct, 
and the entire body showed signs of blistering and charring. After this, an outcry 
was 1aised, and P.W. 5 and others came. One of the new arrivals was P W. 4, 
the President of the Panchayat Board. The accused slipped away, and persons. 
were sent to catch him P W. 4 made a report (Exhibit P-1) upon which investiga- 
tion by the Police followed 


The medical evidence 15, of course, of prime significance, in this case. Dr. Gopala- 
krishnan (P W. 10) deposed there were early decomposition changes present on 
the body, and second degree burns involving both knees, the legs and left cheek 
There were first degree burns on both breasts, face and both shoulders. There 
was a lacerated wound 6 1nches by 3 1nches muscle deep over the front of chest, 
showing some external violence or interference with a blunt object. ‘There was 
another similar lacerated wound on the lower part of right side of neck 2% inches 
by 1 inch muscle dgep, but, actually death was not due to the burns, and PW 10 
is specific on the point. There were signs of marked congestion and edems of the 
lungs, with carbon particles in the respiratory passages and congestion of all the 
internal organs PW. 10 is positive that death was really due to suffocation, as 
evidenced by the state of internal congestion, particularly of the lungs, and the 
presence of carbon particles In other words, this unfortunate girl had been 
tied up in such a manner that she could not move, and forced to inhale very large 
quantities of smoke. The flames were also kept or brought, so near her as to 
cause the first and second degree burns found on the body The fumes of the smoke 
must have made her incapable of breathing or crying out after some time, and, she 
.was literally suffocated to death Of this inference there can be no doubt whatever. 
According to the Doctor, P.W. 10 so much suffocation and such burns would be 
~ ‘sufficient to cause death, even in the ordinary course of nature. 


The accused attempted a defence, which 1s somewhat fantastic, and which 
does not appear to deserve any credence. According to him, he was not left alone 
with the vicitim, nor did he tie her hands and foot, or tie her up to the mortar. 
P.Ws. 1 to 3 were throughout present when he performed the pooja, and they 
held down the victim. The accused got into a trance and when he opened his 
eyes at 3 A.M., and came back to normal consciousness, he found that the victum 
had fallen on the fire and had been burnt. This version is opposed to the proba- 
bilities, and to the clear and natural testimonies of PWs 1, 2and3. We have 
no hesitation, therefore, in rejecting 1t. But the problem still remains what 1s the 
offence that the accused 1s guilty of, on the established facts? It is not claimed for 
the prosecution that the accused intended to cause the death of the woman, or even 
to do her grave injury. However deluded he might have been, the accused was- 
under the genuine impression that the woman was possessed by an evil spirit, and 
that he could exorcise her effectively by means of this prolonged ritual. The learne 
Sessions Judge considers that the accused must be credited with the knowledge 


25 


190 THE MADRAS LAW JOURNAL REPORTS. | 1904 


that the violence that he was causing to the victim, by compelling her to inhale 
smoke and also to bear the flames so near her body, was likely to cause her death. 
‘The learned Sessions Judge adds that the lacerated Injuries that we have earlier 
referred to, also show that the accused inflicted some further external violence on 
the unfortunate victim. Upon the findings, as arrived at by the trial Court, 1t 1s 
clear enough that the accused ought to have been convicted under section 304, 
Part II, Indian Penal Code, and not under section 302, Indian Penal Code. 
The only clause that is really applicable is the third clause of section 299, Indian 
Penal Code, at the highest for the prosecution The question 1s whether this view 
1s correct, or whether the accused would be guilty only under section 304-A, 
Indian Penal Code of causing the death by a rash or negligent act. 


Upon a careful consideration of the evidence and the probalitites, partı- 
culaily the data furnished in the medical evidence, we are of the view that 
the accused should be properly convicted under section 304, Part II, Indian 
Penal Code Two decisions to which our attention has been drawn, which 
related to almost identical situations, are Haku v. The Crown!, and Naa Po 
Tha v. Emperor? Both these were cases of attempted exorcism of an evil 
Spirit, by means of some external violence admunistered to the victum, in 
the hope of driving away the evil spirit In both cases the offences were held 
to be punishable under section 304, Part II, Indian Penal Code. It is true 
that both these decisions ielate to blows administered to the victim, whereas here 
we have a case of prolonged suffocation by smoke, during the course of ritual, in 
addition to burns caused by heat brought too near the body But we do not think 
that that makes any essential difference In this case also, the accused has to be 
credited with the knowledge that such measures were likely to cause the death 
of the victim, and 1f he indulged ın those measures notwithstanding such knowledge, 
he did so under the peril of being convicted under the criminal law. Learned 
counsel for the appellant had drawn our attention to certain features of the evidence, 
which, according to him, tend to throw a doubt uponthe veracity of the testimonies 
of P.Ws 1, 2 and 3 According to him, the photographs show that the woman 
could not have been tied up by the accused, in the manner deposed to by the wit- 
nesses , they are more suggestive of the woman having been tied up after death. 
Similarly, since the blouse admittedly showed no signs of having been burnt on 
any portion of the garment, the suggestion ıs that the woman did not wear this 
blouse during the exorcism, but 1t must have been put upon her after death But 
these inferences are not really supported by any established facts, and, with regard to 
the latter inference, there 1s not even a suggestion put to the witnesses, 1n the record 
of evidence We have no reason for holding that the woman was not tied up by 
the accused when she was alive as spoken to by the witnesses, or that she was not 
wearing the blouse during the ritual 


Accordingly, we convict the appellant under section 304, Part II, Indian 
Penal Code It 1s true that the appellant does deserve some sympathy, under the 
particular circumstances He has himself been a victim of the grossest 
superstition and he had no intention of harming the woman, or causing her death 
by external violence Taking all the circumstances of the matter into account, we 
sentence the accused to undergo rigorous rmmpiisonment for thiee years The 
appeal is otherwise dismissed. 


VS. Appeal dismissed. 
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IN THE HIGH GOURT OF JUDICATURE AT MADRAS. 
(Appellate Jurisdiction ) 


Present -—Mr. S RAMACHANDRA IvER, Chief Justice AND MR JUSTICE 
P. RAMAKRISHNAN 


P.M.ST.P L. CT Palaniappa Chettiar Appellant* 
Ü ^ 
E S S, S Vaiusai Mohammad Rowther . Respondents 


Motor Vehicles Act (IV of 1939), section 43-A (2) enacted by Madras Legislature and section 57 (8) enacted 
iby Parlament—General power of the State Government to alter or vary route under section 43-A (2)—Vartatwns 
of conditions of permit under section 57 (8)—JVo conflict or repugnancy between two provisions — Different subjects 
dealt with—Impugned orders of Government under section 43-A (2)—If mala fide as passed pending proceedings 
before statutory authoritves—Sectton 57 (8)—Condittons of permtt—Alteration of route—Not a condition. of permit 
but part of permit itself 


Interpretation. of Statutes—Subject in Concurrent List of Constitution—Legtslation by Parlament and State 
Legislature— Conflict. and repugnancy—Reconcilration 


The respondent 1n one case who was having a permit applied to the R T A for the variation of 
the route and extension ofanother route The petitioner was one of the objectors to the application 
"While the enquiry was pending, the State Government passed the order impugned, purporting to 
act under section 43-A (2) of the Act directing the RTA to vary the routes in the manner applied 
for by the respondent In another petition the respondent who applied for extending the route did 
not get ıt in 1956 and got the same ın 1957 He applied for further extension ın 1958 to which the 
petitioner objected The RTA recommended the proposal but 1t was not approved by the Trans- 
port Commissioner At this stage the Government passed the impugned order under section 43-A 
(2) directing the extension 


The Regional Transport Authorities, while dealing with these applications for variation of the 
conditions ofa permit by the inclusion of a new route or for variation of the existing route were, in 
fact, treating them as applications for the grant of new permit, issuing notices to the interested parties 
and also publishing a notification, by adopting the procedure in section 47 for dealing with applica- 
tions fora new permit After arriving at a decision whether the required new route or variation of 
the route should be granted the RTA used to submit their decision to the Transport Commis- 
sioner for approval After such approval had been obtained they used to advertise again for the 
grant ofthe permit and then dispose of the applications according to the procedure laid down 1n sec- 
tion 57 ofthe Act Of the question whether the impugned orders made under section 43-A (2) enacted 
‘by the State amendment cannot prevail as being repugnant to section 57 (8) enacted by Parliament 
and if the impugned orders were mala fide, 


Held, the principles to be applied for finding out whether there 1s repugnancy between a Central 
enactment and a State enactment in regard to subject 1n the Concurrent List are (1) whether there 1s a 
direct conflict between the two provisions, (2) Whether Parliament intended to lay down an ex- 
haustive code 1n respect of the subject-matter replacing the Act of the State Legislature and (3) 


Ret the law made by Parliament and the law made by the State Legislature occupy the same 
field 


There 1s a presumption in favour of the validity of every legislation and every effort should be 
made to reconcile the conflicting legislations and consider both so as to avoid their being 1epugnant 
to each other and care should be taken to see whether the two do not really operate in different fields 
‘without encroachment 


The repugnancy ofthe two provisions one enacted by Central amendment and the othe: by State 
amendment should be examined not from an abstract point of view of the fields being concurrent, 
but in the light ofthe actual provisions found ın the two enactments Thereafter the State enactment 
could be struck down as repugnant only after every effort had been made to reconcile the two and 
it 18 found that the effort 1s not feasible and that the two enactments could not stand together 


Section 43-A (2) deals with the general power ın the State Government to alter or varv routes 
without re^erence to the qualifications of particular applicants fcr pamits A«tmirg iFat the re- 
ference in section 57 (8) to conditions ofa permit, includes the route over which the permit 1s to 
operate, and that therefore an application to vary the conditions of a permit will include also a right 
to get the route altered or varied that provision cannot be considered as being 1n conflict with the 
general power of the Government under section 43-A (2) 


However the Full Bench decision in W P No 1259 of 1962 has laid down the scope of section 57 (8), 
that the route for which a stage carriage permit ıs granted ıs not one of the conditions attached to 1t, 
but ıs part of the permit itself, that section 57 (8) 1s only a procedural provision and consists of three 
parts and provides what application should be treated as an application for the grant of a new permit 
Tt would follow that ın this case the R T A had no power to vary the route in exercise ofits powers 
under section 57 (8) treating 1t as alteration or change ofthe conditions of the permit Consequently 
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there will be no question of any conflict or repugnancy between section 57 (8) and section 43-A (2) 
because they deal with different subjects 1n so far as the variation or alteration of an existing route 
for which a permit has been granted 1s concerned 


The mere fact that when the Government issued the orders acting within the scope of their general 
power under section 43-A (2) applications were pending at different stages before the Regional Trans- 
port Authorities wil lnot show that they were issued mala fide 


Appealsunder Clauses 15 ofthe Letters Patent against the Order of the Hon’ble 
Mr. Justice Srinivasan, dated 2nd May, 1962, and made ın the exercise of the 
Special Original Jurisdiction. of the High Court in Writ Petitions Nos. 229» 
230, 159, 160, 53 and 54 of 1962 respectively i 


M N. Rangachari, and V. C. Palantswami, for Petitioner, 


The Additional Government Pleader for P Sharfuddin and A Ramanathan, for 
Respondent 1n W A Nos 106 and 107 of 1962 


5. Parthasarathy, for Petitioner, 


The Additional Government Pleader for K. K. Venugopal and V. Manwannan> 
fo. Respondent in W A. Nos 108 and 109 of 1962. 


K Thurumala, for Petitioner. 


The Additional Government leader for M K. Nambiar and R Narayanan and. 
T N.C Varahan, for Respondents 1n W.A. Nos. 110 and 111 of 1962. 


The Judgment of the Court was delivered by 


Ramakrishnan, 7.—T hese six Writ Appeals arise from the order of Srinivasan, J., 
in six Writ Petitions, which comprise of three pairs Each pair appertains to the 
grant of variation in the route of stage carriage permit According to an order 
of the State Government issued under section 43-A (2) of the Motor Vehicles Act, 
in Governmet Order No 91, Home, dated sth January, 1962, the State Govern- 
ment extended the existing route of 48 miles in length between Pudukottai to 
Manapparai, by tacking to ıt an extra distance of 43 miles, upto Esanattam W P. 
No 229 of 1962 was for a writ of cei horari to quash this Government Order, and 
W.P No 230 of 1962 was fora writ of mandamus to direct the Regional Transport 
Authority not to give effect to this Government Order. These two Writ 
Petitions are the subject matter of W As Nos 106 and 107 of 1962 The second 
pair (W P. Nos. 159 and 160 of 1962 leading to WA Nos 108 And 109 of 1962) 
arises out of Government Order No. 28, Home, dated, srd January, 1962 by 
which a pre-existing route from Sattur to Thiruvengadam was directed to be 
extended upto Sankarankoil Thetwo reliefs like those mentioned above were 
sought 1n this pair of Writ Petitions The third pair (WP. Nos 53 and 54 
of 1962 leading to WA Nos. 110 and 11r of 1962) dealt with Government 
Order No. 4376, Home, dated, 14th December, 1961, by which a pre-existing 
route Paganeri to Nattarasankottu was varied by extending the route as the 
Paganen to Madurai va Nattarasankottai and Sivagangai 


We will briefly put down the prior facts which led to the passing ofthe impugned. 
Government Orders in the three pairs of Writ Petitions In WP Nos 229 and 230 
of 1962, the petitioner, Palaniappa Chettiar, had a permit on certain routes in 
Ramanathapuram and Thun uchirappalh Districts One M A.K. Motor Service 
the first respondent, had a peimit from Pudukkottai to Manapparai and from Pudu- 
kottai to Tiruchy He applied to the Regional Transport Authority for the variation 
of the route Pudukkottai to Tiruchirapalh to be extended to" Palayam, and he also 
applied for the route Pudukkottai to Manapparai extended upto Esanattam. 
He was prepared to have the extra trips, which he was having on the pre-existing 
routes, curtailed When this application was pending before the Regional Transport 
Authority for disposal, the petitioner was one of the objectors, but while the enquiry 
was pending, the State Government passed the order 1mpugned, purporting to act 
under section 43-A (2) of the Act, directing the Regional Transport Authority of 
Tiruchirappalh and Madurai to vary the two routes 1n the manner requested by 
the first respondent 
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In W.P Nos. 159 and 160 of 1962, 1t was contended that the first respondent 
in the two petitions had applied to the Regional Transport Authority for extending 
the route, but the application was dismissed in 1956. Then he applied ın 1957 
and got the extension upto a place called Thiruvengadam. Again in 1960, he 
applied for an extension from Thiruvengadam to Sankarankoil. The petitioner 
objected. However, the Regional Transport Authority recommended the proposal 
but it was not approved by the Transport Commissioner. While the matter was 
at this stage, the Government passed the impugned order under section 43-A (2) 
of the Act. 


In the third pair of Writ Petitions, similar grounds were urged to attack the 
validity of the Government Order permitting the extension of the route. 


The first contention of the petitioners before Srinivasan, J., was this. Section 
43-A (2) of the Motor Vehicles Act, under which the State Government issued the 
impugned orders, was a provision introduced in the Motor Vehicles Act by an 
amendment by the State Legislature in 1954 The Central Legislature, by a sub- 
sequent amendment 1n 1956, under Act G of 1956, enacted section 57 (8) of Motor 
"Vehicles Act. It was contended that, to the extent that section 43-A (2) was found 
to be repugnant to the Central enactment mentioned above, it should be held that 
the provisions of section 43-À (2) would stand automatically abrogated This 
would make the Government Orders referred to above, invalid The second con- 
tention was that even if the relevant portion of section 43-A (2) was not void for 
repugnancy, the State Government had exercised their power in a colourable manner 
to benefit certain individuals and the orders were therefore vitiated by mala fides. 


The learned Judge (Srinivasan, J ) negatived both these contentions, and the 
petitioners have come 1n appeal before us. The same two points mentioned above 
were reiterated before us, for supporting the appeals. We proceed to consider 
them below 


Sections 43-A (1) and (2) may be put down, so that the specific provisions in 
section 43-A (2) may be considered in their proper perspective. 

** 43-A (1) The State Government may issue such orders and directions of a general character 

as 1t may consider necessary, 1n respect of any matter relating to road transport, to the State Trans- 


port Authority or a Regional Transport Authority , and such Transport Authority shall give effect 
to all such orders and directions 


(2) The State Government may, on a consideration of the matters set forth im sub-section (1) 
of section 47, direct any Regional Transport Authority or the State Transport Authority to open any 
new route or to extend an existing route or to permit additional stage carriages to be put, or to reduce 
the number of stage carriages, on any specified route de 


Prior to the amendment in 1954, section 43-A contained only the portion 
extracted above as 43-A (1). Section 43-A (2) was a new addition to the Act by 
the amendment effected by the State Legislature in 1954. In 1956, the Parliament 
passed Act C of 1956 making substantial alterations to several provisions of the 
"Motor Vehicles Act. Section 57 (8) was added 1n this connection and it reads 
thus : x 

* An application to vary the conditions of any permit, other than a temporary permut, by the 
inclusion of a new route or routes or a new arca or, 1n the case ofa stage carriage permit , by incrcas- 
ing the number of services above the specified maximum, or in the case of a contract carriage permit 


‘or a public carrier’s permit, by increasing the number of vehicles covered by the permit, shall be treated 
as an application for the grant of a new permit 


Provided that 1t shal] not be necessary so to treat an application made by the holder of a stage 
carriage permit who provides the only service on any route or ın any area to increase the frequency 
of the service so provided, without any increase in the number of vehicles ” 


Prior to the introduction of section 57 (8), the Regional Transport Authorities were 
dealing with applications of the kind envisaged 1n section 57 (8) under rule 208 of 
the Motor Vehicles Rules, which reads thus ° . 

* 908 (a) Upon an application made ın writing by the holder of any permit, the Transport 


Authority may at any time, in its discretion, vary the permit or any of the conditions thereof subject 
to the provisions of sub-rule (5). 


194 THE MADRAS LAW JOURNAL REPORTS {1964 


__ (b) If the application ıs for the variation of the permit by the inclusion ofan additionak 
vehicle or vehicles or 1f the grant of variation would authorise transport facilities materially different. 
from those authorised by the orıgmal permit, the Transport Authority shall deal with the applicatiom 
asifit were fora permit: ' 


Provided that nothing contained in this rule shall prevent the Transport Authority or its. 


r 


Secretary 1f authorised ın this bebalffrom summarily rejecting an application for the varitation of 
the stage carriage permit so as to provide transport facilities on a road which has been or 1s certified. 
to be unfit for motor vehicular traffic by an Officer not below the rank ofa Divisional fne of the 
Highways Department ” 


The Regional Transport Authorities, while dealing with these applications for 
variation of the conditions of a permit by the inclusion of a new route or for variation 
of the existing route, were, in fact,*treating them as applications for the grant of a 
new permit, issuing notices to the interested parties and also publishing a notifi- 
cation, by adopting the procedure 1n section 47 for dealing with applications for a 
new permit After arriving at a decision whether the required new route or varia- 
tion of the route should be granted, the Regional Transport Authorities used to 
submit their decision to the Transport Commussioner for approval. After such 
approval had been obtained, they used to advertise again for the grant of the permit, 
and then dispose of the applications, according to the procedure prescribed in 
section 57 of the Act That such a practice was followed in the present case also 
1$ seen by a recital of the facts in the case of W.A Nos 108 and 109 of 1962, where 
at the first stage, the Regional Transport Authority recommended the proposal, 
but the Transport Commissioner did not approve of it A precise account of the. 
procedure adopted by the Regional Transport Authorities 1s summarised at page 
129 of the Full Bench decision ın $wam: Motor Transport v. Raman and Raman Ltd. 


" the application of the appellant (for variation of the route) was notified under section47 of 
the Motor Vehicles Act The procedure to be observed 1n respect of notifications under this section 
has been provided by way of Standing Orders apart from what 1s contained ın the section itself 
It has also been held that the procedure in section 47 (adopted at the first stage) 1s merely to decide 
whether or not 1t 1s necessary 1n the interests ofthe public to vary or extend any route without reference 
to any particular operator , whereas the procedure m section 57 (which 1s the second stage) 1s with a 
view to decide which operator 1s to be given the variation of the route in respect of which buses, 1f 
the proposal to vary or extend 1s approved of and the order passed ıs a judicial one.” 


It is common ground in all these petitions that the matter had not reached the second. 
stage above mentioned at the time, when the Government passed the orders impugned. 
under section 43-À (2) of the Act. As observed in the above Full Bench decision, 
at the stage where the Regional 'Transport Authority, relying on the procedure indi- 
cated in section 57 (8) notifies the application of a particular person for variation. 
ofa route as if ıt was an application for a new permit only the first stage in the disposal 
of the application is in contemplation, that 1s the stage, when the Regional Transport 
Authority decides whether the variation of the route 1s necessary in the light of the 
considerations set out 1n section 47 of the Act, which include the interests of the 
public, benefit to the locality and so on At that stage, no decision could be taken 
as to whether the applicant was to get the benefit of the permit for the new route 
or some one else Objections could be heard only with reference to the variation 
of the route, but not about the merits of the applicants It 1s also admitted/to have 
been the practice that decisions taken at the stage by the Regional Transport 
Authority, are subject to the approval of the State Transport Authority, the proce- 
dure being treated as one where the actual question of the grant of permit to a 
particular operator was not in issue. 


In the cases now before us, the State Government issued notifications under 
section 43-A (2) 1n some cases when the matter was pending at the first stage mention- 
ed above before the Regional Transport Authority, and in some cases even though 
that stage was over, the actual notification calling for applications for permits for 
the new route had not been issued. It 1s the intervention of the State Government 
by issuing orders under section 43-A (2) that 1s the substance of the attack made in 
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the Writ Petitions, on the ground of repugnancy between the provisions of section. 
57 (8) 1ntroduced by the Central enactment and the provisions of section 43-À (2). 
introduced by the State enactment rt 


The principles to be applied for finding out whether there ıs repugnancy ın 
such a situation are well-known. 


They are * 
* (1) Whether there 1s direct conflict between the two provisions , f 


(2) *Whether the Parliament intended to lay down an exhaustive code in respect of the subject- 
matter replacing the Act of the State Legislature , and 


3) Whether the law made by Parliament and the law made by the State Legislature occupy: 
the same field ? Deep Chand v State of UP * 


It is also laid down that there 1s a presumption 1n favour of the validity of every 
legislation and every effort should be made to reconcile the conflicting legislations 
and consider both, so as to avoid their being repugnant to each other, and care 
should be taken to see whether the two do not really operate 1n different fields without 
encroachment. Shyamakan Lal v Rambhajan Singh”. 


Now it as clear on a perusal of the Central Act, C of 1956, that Parliament did. 
not lay down an exhaustive code 1n respect of the entire subject-matter of legislation 
in regard to the control of motor vehicles They took up only particluar provisions 
in the existing law to rectify any defect in their working, by way of making amend- 
ments. There 1s also no question of the law made by the Parliament and the law 
made by the State Legislature occupying the same field, because this enactment 
namely, the Motor Vehicles Act, though initially 1t was a Central Act when it was 
passed 1n 1939, had become the subject-matter of amendments effected thereto 
from time to time, both by the State Legislature and by the Central Parliament, 
because the subject 1s one which falls in the Concurrent List of the Constitution. 
Therefore the repugnancy of two provisions 1n the Act one introduced by the State 
Legislautre by an amendment and the other by the Central Parliament also by an 
amendment, should’ be examined not from an abstract point of view of the fields 
being concurrent, but in the hght of the actual provisions found in the two amend- 
ments Thereafter the state enactment could be struck down as repugnant, only 
after every effort had been made to reconcile the two, and ıt ıs found that the effort 
is not feasible and that the two enactments could not stand together. 


Srinivasan, J , examined the two enactments 1n the hght of the principles laid 
down above and came to the conclusion that there was no repugnancy. He 
expressed his conclusion thus . 

“I am not satisfied that the Central Act C of 1956 enacted an exhaustive code with regard to the 
extension of an existing route or that the inclusion of a new route by variation of the condition of a 
permit contemplated 1n section 57 (8) deals only with the variation of the conditions of a permit by 
the inclusion ofa new route, while the extension ofan existing route contemplated under section 43-A 
(2), though 1t might partly cover that field 1n the sense that the route 1s altered does not deal with the 
grant of or the vartation ofany permit. If the area of operation of the two provisions 1n this regard 
1s not identical, 1t cannot be said that section 43-A (2) 1s ın any way repugnant to section 57 (8) of the 
Act 32 


Section 43-A (2) deals with a general power in the Parliament to alter or vary 
routes without reference to the qualification of particular applicants for permits. 
Assuming that the reference 1n section 57 (8) to conditions of a permit, includes the 
route over which the permit 1s to operate, and that therefore an application to vary 
the conditions of a permit will include also a right to get the route altered or varied 
that provision cannot be considered as being 1n conflict with the general power of 
the Government under section 43-A (2). The view expressed by drinivasan, J., 
appears to us to be reasonable in the light of the principles laid down above. 


1 (1959) SCJ, 1069 AIR 1959SC 648 ML J.(Supp) 45: 1939 FGR, 193 
2. (1938-39) FLJ (F.C) 183 (1939) 2 
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Apart from this, subsequently, a Full Bench of this Court by a majority, in 
W.P. No. 1259 of 1962 examined the scope of section 57 (8) and other related pro- 
visions of the Motor Vehicles Act. The Full Bench reached the following con- 
clusions :— 

1 The route for which a stage carriage permit is granted ıs not one of the conditions 
attached to it, but 1s part of permit itself, 

2. Section 57 (8) 1s only a procedural provision being practically a substitute ofthe old rule 
208 (a) ; 

3 Section 57 (8) consists of three parts and provides what application should be treated as 
‘an application for the grant of a new permit, 


The first category comprises applications to vary the conditions of any peimit other 
than a temporary permit by the inclusion of a new route or routes in a new area. 
‘The second comprises applications in regard to stage carriage permit for increasing 
the number of services above the specified maximum. The third comprises applica- 
tions in the case of a contract carriage permit or a public carrier permit for 
increasing the number of vehicles covered by the permit The first category uses 
the expression " any permit”. Necessarily even a stage carriage permit would fall 
within its ambit But if the route ıs not a condition of the permit relating to a stage 
carrjage, then obviously that Group I category should have regard only to permits 
in regard to other kinds of transport vehicles like contract carriage or a public 
‘carrier. 


Because of the above conclusion of the Full Bench, ıt would follow that in this 
case the Regional Transport Authority had no power to vary the route in exercise 
ofits powers under section 57 (8) treating ıt as an alteration or change of the condi- 
tions ofthe permit Consequently there will be no question of any conflict or repug- 
nancy between section 57 (8) and section 43-A (2) because they deal with different 
subjects in so far as the variation or alteration ofan existing route for which a permit 
has been granted, 1s concerned We therefore confirm the decision of the learned 
judge, on this point for the reasons given above. 


So far as the mala fides of the Government are concerned, no other point 
was urged before us except that, when the Government issued the orders in question, 
in some cases the matter was pending before the Regional Transport Authorities, 
and in some other cases, the Regional Transport Authorities had taken one view 
and the State Transport Authority had taken a different view But no other ground 
had been alleged or made out to show how the Government were actuated by 
mala fides Without any data, other than the mere fact, when the Government 
issued the orders acting within the scope of their general power under section 43-A (2) 
applications were pending at different stages before the Regional Transport Autho- 
riües, 1t will not be proper to reach the conclusion that the Government Orders 
were issued mala fide. This point ıs also found against the appellants. 


In the result, the appeals, a1e dismissed with costs. 


V.S. Appeals dismissed. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
(Orginal Jurisdiction.) 
PRESENT:—MR. Justice K VEERASWAMI, J. 


Saroja Malls, Limited Petitioner y 
y. 
The Registrai of Companies, Madras . Respondent. 


Compans Act (I of 1956), sections 18, 19, and 640-A—Scope—Order under section 17 (1)—Time for 
filing with. Registrar —Computation— T ime taken for drawing up order—If to be excluded ın addition to time taken 
to supply for copy—Copy application filed within three months of drawing up of order—1f saved 


Sections 18 and 19 of the Companies Act, so far as the time factor 1s concerned, have to be read 
and understood in the light of section 640-A, which permits the exclusion of the time taken in drawing 
up the order to be filed with the Registrar and in obtaming a copy thereof Section 18 (1), read in the 
light of section 640-A, means that the period of three months from the date of the order would be 
counted excluding the tıme taken for drawing up the order should also be counted further 
excluding the time taken in obtaining a copy ofthe order A copy application filed within a period of 
three months of the drawing up of the order would therefore be ın tıme, and would entitle the applicant 
to exclude besides the time taken by the Court for supplying a copy of the order, and, if filed with the 
Registrar on receipt of the copy, it would be in time 


Application No 118 of 1962 m OP No 40 of 1958, distinguished. 
Apphcation praying that : 


(1) the certified copy of the order of the Court, dated the 11th day of January, 
1963, made 1n the above Company Petition No 51 of 1962, together with the printed 
copy of the memorandum, as altered, filed by the applicant with the Registrar be 
1egistered and certified, or 


(11) the time for the filing of the said documents be extended by such period 
as the Court thinks proper. 


The Cout made the following 


ORDER.—The order confirming the alteration was made by this Court on 
lith, January, 1963, and ıt was drawn up on 3rd April, 1963 On 15th January, the 
petitioner applied for a copy of the order , but for want of steps ıt was struck off 
on 17th April, 1963. The petitioner again applied for a copy on 24th June, 1963. 
The question 1s whether the copy application 1s 1n. time 


To decide this matter, 1t 1s necessary to 1efer to three sections of the Indian Com- 
panies Act, 1956. Sub-section (1) of section 18 requires that an order made under 
section 17 (5) should be filed with the Registrar of Companies within three months 
from the date of the order. Sub-section (4) of section 18 enables the Court, by order, 
to extend the time for the filing of the order by such periods as it thinks proper. 
Where there 1s failuie to comply with the requirement of section 18 (1), the effect of 
such failure is indicated by section 19, which is that, at the expiry of the period men- 
tioned in section 18 (1), the o1dei confirming the alteration shall become void and 
inoperative. A proviso to sub-section (2) of section 19, however, gives power to the 
Court, on sufficient cause being shown, to revive the order on application made 
within a further period of one month Both these sections as 1t seems to me, so far 
as the time factor 1s concerned, have to be read and understood in the light of sec- 
tion 640-A, which provides for exclusion of time required in obtamung copies of 
orders of Court. This section says that, whenever a Court's order 1s required to be 
filed with the Registrar within a specified period, in computing that period, the time 
taken ın drawing up the order and ın obtaining a copy thereof shall be excluded. 


The contention for the petitioner 1s that, on the facts of this case, since the 
diawing up of the order was only on 3rd April, 1963, the application for copy made 
on 24th June,1963 was within time To put it differently,the construction placed upon 
section 18 (1) read in the light of the other statutory piovisions I have referred to, 1s 
that the time taken by the Court to draw up its order can be added on to the period 
of thiee months, independent of the time taken by the Couit for supplying a copy 
of the o1der on an application therefor. 





* Company Petition No. 51 of 1962. , 20th December, 1963, 
26 
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On the other hand, learned Government Pleader for the Registrar argues that, 
since the order confirming an alteration should be filed within three months from the 
date of the order, and this provision is controlled by section 19 (2), any application 
filed beyond three months of the date of the order, in any case, within a further period 
of one month, in view of the proviso to sub-section (2) of section 19, would be out 
oftime. Reliance for this construction 1s placed on a decision of mine 1n Janardhana 
Mills, Limited v. Registrar of Companies! Ido not think that the construction con- 
tended for the Registiar or the decision relied on by him 1s of any assistance to him, 
on the facts of this case In that case, the application for excluding the delay was 
filed more than a year after the drawing up of the order. It was held 1n that case 
that sectiou 19 (2) along with 1ts provrso, controlled the scope of sub-section (4) of the 
section 18, and that being the case, any application for a copy after the expiry of the 
four months, that 1s to say, three months from the date of the order and one month 
contemplated by the proviso, excluding the time taken for drawing up the order, 
would be out of time 


But here, the application was filed on 24th June, 1963, within three months of the 
date of drawing up of the order Sub-section (1) of section 18, read in the light of 
section 640-A, means that the period of thiee months from the date of the order 
would be counted, excluding the time taken for drawing up the order The period 
should also be counted further excluding the time taken 1n obtaining a copy of the 
order. A second copy application m this case 1s within a period of three months 
of the drawing up of the order and that brings ıt within the time. 


I hold, therefore, that the copy application filed on June 24, 1963, 1s within time: 
The petitioner 1s entitled to exclude besides the time taken bv the Court for supplying 
a copy of the order. It follows, therefore, that the petitioner filed the order with 
the Registrar in time. It is held accordingly. 


Answered accordingly. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MR. Justice G. R. JAGADISAN, AND Mr. JusTice K. SRINIVASAN, 


Amna Bai Hajee Issa, Madras .. Applicant* 
y. 
The Commissioner of Income-tax, Madras .. Respondent. 


Income-tax Act (XI of 1922), sectwon 10 (2) (1u).- Partner’s share income—Audit fees and stationery 
expenses for preparation of return —W'hether deductible agamst share income 


Pariner—Share income from registered firm—Deductrons—lInterest on money borrowed for contributing. share 
capital —Propriety of borrowing—Availability of other resources— Whether relevant 


The assessee on retirement from a partnership received Rs 1,01,000 which was deposited in he 
current account with a Madras firm, wherein she was debited with withdrawals and credited with de 
positsfromtimetotime Onthesame day on which Rs 1,01,000 was deposited with the Madras firm, 
the assessee withdrew therefrom Rs. 90,000 and invested the amount in a new partnership at Madurai. 
The Madurai firm was, ın due course, registered under section 26 (a) of the Indian Income-tax Act. 
The assessee, who maintained accounts in Gujarati, engaged an auditor to prepare her individual re- 
turn and incurred expenses for audit fees and stationery The assessee claimed tó deduct from her 
share income (1) Rs 2,965 being interest debited to her by the Madras firm in her current account, (u) 
Rs. 150 being audit fees for perparing her individual income-tax return ; and (m) Rs 24 being statio- 
nery expenses for preparation of the return The claims were refused by the Income-tax Officer and 
by the Appellate Imbunal. On a case stated at the instance of the assessee. 


Held, the only question that has to be considered 1s whether the amount of interst paid 1s in respect 
of the capital borrowed for the purpose of investment 1n the business, profession or vocation within the 
meaning of section 10 (2) (11) of the Act The fact that the assessee had ample resources which she 
could draw upon for the purpose of making the investment and that she need not have borrowed is 
hardly relevant to the question The assessee 1s entitled to the deduction. 


The assessee cannot ask for an allowance of expenses connected with the audit of her own personal 
account either for her own satisfaction or for the purpose of prepanng the necessary account for sub- 
mission to the Income-tax authorities for assessment These 1tems of expenses were not incurred by 
her in connection with the business from which the income was derived That income was ascert aimed 


1. Application No. 118 of 1962 in O.P, No. 40 of 1958. 
* T.C. No. 182 of 1961. 7th November, 1963, 
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on the assessment of the firm 1n respect of which these necessary items of expenditure would normally 
have been allowed No provision 1n the Act permits such an allowance 

Case referred to the High Court by the Income-tax Appellate Tribunal under 
section 66 (1) of the Indian Income-tax Act, 1922 (XI of 1922), m R.A. No. 
1191 of 1960-61. 


S. Padmanabhan, for the Appellant. 
S. Ranganathan, Special Counsel for Income-tax, for Respondent. 
The Judgment of the Court was delivered by 


Srinivasan, J —For the year ended 31st March, 1958, relevant to the assessment 
year 1958-59, the assessee claimed a deductioh from her income of a payment of 
Rs 2,965 paid as interest on borrowings for the purpose of investment, audit fees 
of Rs. 150 and stationery expenses of Rs. 24. These allowances were claimed as 
against her share of profit resulting from her partnership 1n the firm of Messrs. Thayub 
Mohammad Hag Moosa & Co., Madurai, hereinafter referred to as Thayub, 
Madurai The Income-tax Officer refused the claim on the ground that all expendi- 
ture had to be claimed ın the firm's assessment under section 10 of the Act. When 
the matter went up 1n appeal to the Appellate Assistant Commissioner, the authority 
found that the assessee had borrowed a sum of Rs 90,000 from Messrs. T. S Hai 
Moosa Co., Madras, with whom she had a running account and that this 
amount had been invested as capital in Thayub, Madurai. The Madras firm into 
which all her income, both the share income from the partnership and income from 
her other properties, was credited, adjusted those credits against the borrowing, 
leaving a debit balance of Rs. 53,182. It was on this debit balance that the assessee 
had to pay the interest of Rs. 2,965 to the Madras firm. On these facts, the Appellate 
Assistant Commissioner concluded that the interest paid by the assessee Was on 
amounts specifically borrowed for the purpose of investment in Thayub, Madurai, 
in which she was a partner. He accordingly allowed the deduction With regard 
to the two other items referred to, he was of the opinion that since the assessee had 
maintained accounts ın Gujarathi and all her statements of accounts had been pre- 
pared from such bdoks, the audit fee and stationery expenditure could also be allowed. 


Against this decision of the Appellate Assistant Commissioner, a further appeal 
was taken to the Appellate Tribunal. The Tribunal found the following facts. 
The Madras firm acted as the assessee's bankers and agents. As on Ist April, 1956, 
the assessee had an overdraft of Rs. 96,625 During the yea: 1956-57, the banking 
firm had collected rents and 1nterest on her behalf and had also made several pay- 
ments on her account. Into this account the assessee paid a sum of Rs. 1,01,000. 
This was the capital which the assessee received on her retirement from the firm 
Hamidia Stores, 1n which she was a partner till 31st March, 1957. On 31st March, 
1957, therefore, the overdraft balance had become reduced to Rs. 53,182. It was 
on this debit balance that 1nterest of Rs. 2,965 was charged by the banking firm against 
the assessee during the year ending 31st March, 1958 From these facts, the Appel- 
late Tribunal took the view that the advance of capital of Rs. 90,000 to Thayub, 
erm canfiot be attributed to any borrowings at all, for, in the Tribunal’s own 
words 


** To all intents and purposes, 1t can very well be out of the sum of Rs 1,01,000, the capital 
she received back from the Hamidia Stores in which she ceased to be a partner on 31st March, 1957. 
On the very same day she acquired the share in the Madurai firm also Mr Padmanabhan relied 
on some letters from the assessee to the bankers to show her clear intention to invest the sum of 
Rs 90,000 only from her borrowing The overall position set out above 1s compelling and has to 
give way to words and phrases, For lack of identity, the assessee’s contention must fail "' 


It accordingly reversed the decision of the Appellate Assistant Commissioner. 


On the application of the assessee, the Tribunal referred the following ques- 
tion for the decision of this Court : 


« Whether on the facts and ın the circumstances of the case, the assessee was entitled to deduct 
the interest payment of Rs 2,965, audit fees of Rs 150 and stationery expenses of Rs 24 against 
se a of the assessee from the registered firm of Thayub Mohammad Hajeo Moosa 

Q, 
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In the statement ofthe case, a summary ofthe assessee's account with the banking 
firm has been extracted It reveals that the sum of Rs. 1,01,000 received fiom the 
Hamudia Stores as the return of the share capital was credited therein. Other amounts 
of 1ncome of the assessee were also credited. During the year, the assessee with- 
drew amounts from the banking firm Rs 5,000 towards investment loan, Rs 42,000 
towards gifts, Rs 90,000 for investment as share capital in Thayub, Madurai, and 
Rs. 11,772 towards her expenses Setting off these withdrawals against the amount 
to her credit, there was a debit balance of Rs. 53,182. The Appellate Tribunal 
apparently relied upon-the circumstance that the assessee, according to the above 
account, had certain sums belonging to her which she could very well have ‘utilised 
towards furnishing the capital to Thayub, Madurai, and that, therefore, she need 
not have made any borrowing It seems to us that this view is hardly sound To 
take a general example, 1t may be that an assessee has 1n his banking account a large 
sum of surplus money available But that does not prevent the assessee from making 
a borrowing elsewhere for the purpose of financing a business or a partnership. It 
is not unusual for persons to make borrowing 1f they could do so at a lower rate of 
interest for the purpose of making new investments and not to distuib their existing 
Investments which may be earning a higher rate of interest The fact therefore 
that the assessee had ample resources which she could draw upon for the purpose 
of making this investment and that she need not have borrowed is hardly relevant 
to the question. Tf the assessee had made the borrowing from another banking 
firm and not from T. S Hay Moosa & Co , Madras, with which. she had a 
running account, and had invested the borrowing 1n the Thayub, Madurai, and had 
further to pay interest upon the borrowing, the Department and the Tribunal could 
not very well have refused to allow the interest payment as a deduction from her 
income. That the assessee could well have followed a different method of making 
theinvestmentis nota matter that concerns the Department The only question they 
have to consider 1s whether the amount of interest paid 1$ 1n respect of the capital 
borrowed for the purpose of the business, profession nr vocation within the meaning 
of section 10(2) (u) of he Act There is no dispute that unde: her direc- 
tions the sum of Rs 90,000 was debited against her in the banking firm's account 
and this sum was invested 1n Thayub, Madurai. It 1s clear therefore, that the 
borrowing was for the purpose of the b^siness and the amount of interest 1s an 
allowable item, as was rightly held by the Appellate Assistant Commissioner The 
view taken by the Tribunal is thus clearly erroneous. 


On the question of the audit fees and the stationery expenses, we are, however, 
unable to see under what head of allowance this can conceivably fall. In so far 
as the ascertaining of her share income from the firm 1s concerned, such audit fees 
and necessary expenses which were 1ncurred 1n the computation of the firm's 1ncome 
must have already been allowed ın the assessment of the firm We do not conceive 
1t to be possible for an assessee to ask for an allowance of certain expenses connected 
with the audit of her own personal account either for the purpose of her own satis- 
faction or for the purpose of preparing the necessary account for submission to the 
Income-tax authority for assessment These items of expenses weie not incurred 
by her 1n connection with the business from which theincome was derived. On the 
other hand, as we have pointed out, that income was ascertained on the assessment 
of the firm 1n respect of which these necessary 1tems of expenditure would noimally 
have been allowed This claim appears to be more 1n the nature of a personal 
expenditure incurred by her 1n order to enable her to prepare and submit accounts 
to the Income-tax Officer. No provision of the Act has been indicated to us as 
permitting such allowance. These items were rightly disallowed. 


The question referred to us 1s accordingly answered 1n favour of the assessee 1n 
so far as the interest payment 1s concerned. As the assessee has succeeded to a 
large extent, she will be entitled to costs from the Department Counsel’s fee Rs. 250 


V.S. Answei ed accordingly. 


r 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT '—MR. JusTICE G R JAGADISAN AND MR JUSTICE K. SRINIVASAN. 


A D Jayaveerapandia Nadar .. Applicant* 
y 
Tee Commuissloner of Income-tax, Madras .. Respondent. 


Income-tax Act, (XI of 1922), sections 6, 12, 66—Undtsclosed 1ncome—Other sources—Cash credits in 
accounts—Nature of the transactions—Proof—Onus on assessee 


Practwe—High Court—Reference—Additronal evidence — Jurisdiction. 


For the assessment year 1956-57, the Income-tax Officer , on a scrutiny ofthe accounts of the asses- 
see found various deposits and withdrawals in the name of Kand M Not satisfied with the explana- 
tion of the assesee and the correspondence that the officer carried on with K and M, the Officer asked 
the assessee to produce the persons for exammation to know the nature of the transactions Since they 
were not so produced the Officer held an amount of Rs 21, 500 as undisclosed income Before the 
Appellate Assistant Commissioner in appeal two affidavits by K and M were filed The offer to re- 
mand the case if the assessee would produce K and M for examination was not accepted by the assessee 
The appeal and the further appeal to the Tribunal were dismissed The High Court on a reference 
remanded the case for examining Kand M  Purusantto such remand K and M were examined by the 
Department and the depositions annexed to the statement of the case On the question of the proof 
of the nature of the transactions, 


Held, 1t 1s not within the Jurisdiction conferred on the High Court under section 66 of the Act, m 
dealing with a reference, to call for additional evidence of any description The statements recorded 


from the other persons pursuant to the remand made by the High Court have to be rejected in 
answering the reference 


It is incumbent upon the assessee to produce evidence to show that the transaction was a loan tran- 
saction and nota fictitious one That would necessanly involve an examination of the circumstances 
under which the loan was taken or the capacity of the parties put forward as having made the loan to 
names finds recorded in the book as having made the loan 1s a real person and that that person possess 
funds requisite for the purpose It ıs not merely the duty of the assessee to show that the person 
who comes forward and says that he made the loan  Itistherealnature of the transaction with 
regard to which the assessee has to produce prima facie evidence and unless the evidence satisfies the 
Department the assessee cannot be said to have discharged the onus that lies upon him 


Jf the assessee 1s shown to have received funds which may or may not be in the nature of 1ncome; 
it is for him to show that itisnotincome If he fails to establish that fact, depending as he does upon 
the claim that they represent capital m the shape of loan taken by him, the only other alternative 1s to 
regard these sums as income It would be impossible for the Department to trace out from what source 
such an income could be derived Such an onus does not rest upon the Department before it can bring 
to tax an unexplained entry which for want of other evidence has to be regarded as income receipt 


Case refeired tothe High Court by the Income-tax Appellate Tribunal under 


section 66 (2) of the Indian Income-tax Act, 1922 (XI of 1922), in R. A No. 
635 of 1958-59 


S Swaminathan and K Ramagopal, for Applicant. 
S Ranganathan, Special Counsel for Income-tax, for Respondent 
The Judgment of the Court was delivered by 


Srinivasan, f —The following question stands referied to us — 


“Whether on the facts and in the circumstances of the case, there was material for the Tribunal 
to hold that the sum of Rs 21,500 which the assessee claimed he had borrowed from Murugesam 
Pilla: and Krishnamurthi of Karaikkal represent income assessable under the head ‘Other Sources, 
and as income from undisclosed sources ? ^ 


The assessee carried on the business of clearing and forwarding agency at Naga- 
pattinam For the assessment year 1956-57, he returned a net income of Rs 1,993 
and that was accepted 1n so far as his business income was concerned But, on a 
scrutiny of the accounts, the Income-tax Officer found various deposits and with- 
drawals in the name of one Murugesam Pillaiand one Krishnamurthi of Karaikkal. 
In support of his claim that they were merely borrowings and repayments, the assessee 
filed letters from the two persons referred to The Income-tax Officer separately 





*T.C. No. 216 of 1961. 8th November, 1963. 
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corresponded with these parties and they wrote to the officer confirming that they 
had made deposits with the assessee The Income-tax Officer however was not satıs- 
fied and he asked the assessee to produce the two parties for examination. They 
were not so produced. Thereafter, enquiries were caused to be made by the Inspector 
attached to the Department The Inspector found that there were no persons going 
by the name of Murugesam Pillai and Krishnamurthi at the addresses given by 
the assessee The Income-tax Officer accordingly concluded that they were fictitious 
persons and that those amounts must be regarded as representing the undisclosed 
1ncome of the assessee and so brought a total amount of Rs. 21,500 to tax. The 
assessee appealed, the contention of the assessee being that the credits were genuine 
and that the transactions were not make-believe ones Before the Appellate Assistant 
Commissioner, two affidavits purporting to proceed from these two persons were 
filed, which that authority however refused to credit He demanded to be satisfied 
that these persons had ın faci advanced the loans. He offered to remand the case 
back to the Income-tax Officer 1f the assessee would undertake to produce the persons 
before that officer. This offer was declined by the assessee on the ground that those 
two persons were afraid of the consequence which would follow upon their giving 
evidence. The result was that the appeal was dismissed. A further appeal to the 
Appellate Tribunal also failed. 


On the refusal of the Tribunal to state a case, the assessee moved this Court. 
This Court by 1ts order dated 22nd December, 1959, observed thus : 

** To call upon the assessee to produce Murugesam Pillai and Krishnamurthi for examination 
was not the only method possible to verify the truth or otherwise of the statement made by 
Murugesam Pillat and Krishnamurthi From the records placed before us, ıt would appear that 
at one stage an Inspector of the Department was sent from Nagapattinam to Karaikkal The dis- 
tance was not great But that Inspector was apparently not able to contact these two gentlemen. 
Whether either at the stage of the appeal before the Assistant Commissioner or at the stage of the 
appeal before the Tribunal, a similar course could have been adopted of having Murugesam Pillai 
and Krishnamurthi examined at Karaikkal by an Officer or an Inspector of the Department does 
not appear to have been considered either by the Assistant Commissioner or by the Tzibunal 
Learned counsel for the Department represents that even at this stage the Department could send an 
Inspector provided the assessee could co-operate and arrange for the examination of Murugesam 
Pillai and Krishnamurthi at Karaikkal That opportunity, we think should Be given to the assessee 
to represent his view-point effectively Before drawing up a statement ofthe case, the Tribunal 
will endeavour to have Murugesam Pillai and Krishnamurthi examined by an Inspector of the 
Department . . The record of such examination if ıt f ructifies should also be submitted along 
with the statement of the case ” 


Pursuant to these directions, these two persons were contacted and examined by an 


Inspector of the Department and the depositions recorded from them have been 
annexed to the statement of the case 


The principal argument advanced by Mr Swaminathan, learned counsel for 
the assessee, 1s that the assessee had given the best of his assistance to establish the 
truth of his claim, namely, that these were loan transactions entered into by the 
assessee for the purpose of his business He claims that even at the earliest stage, 
the Department directly corresponded with these two persons and obtained 1eplies 
from them confirming the nature of the transactions. That was done by the Depart- 
ment independently of the assessee According to the learned counsel that should 
have settled the decision of this question It 1s urged that the Department was not 
justified 1n rejecting the statements made by these two persons out of hand and in 
demanding that the assessee should prove positively by other means that the tiansac- 
tions were of the character which he attributed to them. 


Reliance has also been placed upon a decision of the Bombay High Court 
in The Orient Trading Company v Commissioner of Income-tax!. In that case, 
certain cash credits appeared ın the accounts of the assesse . The decision accoiding 
to the headnote 1s 


“ If the entry stands not in the name of any such person having a close relation or connection 
with the assessee but in the name of an independent party, the burden will still lie upon him to esta- 
blish the identity of that party and to satisfy the Income-tax Officer that the entry 1s real and not 
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fictitious When however 1D a case where the entry stands 1n the name of a third party, the assessee 
satisfied the Income-tax Officer as to the identity of the third party and also supplied such other 
evidence which will show prima facie that the entry 1s not fictitious, the initial burden which lies 
upon him can be said to be discharged by him It will not thereafter be for the assessee to explain 
further how or 1n what circumstances the third party obtamed money or how or why he came to 
make a deposit of the money with the assessee, The burden will then shift on to the Department to 
show why the assessee's case cannot be accepted any why 1t must be held that the entry though pur- 
porting to be in the name of the third party, still represents the income of the assessee from a sup- 
pressed source In order to arrive at such a conclusion, however, the Department has to be in 
possession of sufficient and adequate material, " 


Reliance has been placed upon this decision and Mr Swaminathan, learned counsel, 
contends that the assessee bas established that the entries are true and genuine and 
that the third parties in whose names the entries find place are real persons. To 
that extent he claims the assessee has dischaiged the onus that initially rests upon 
him. Learned counsel argues that unless the Department 1s further able to show 
that there 1s some source of income to the assessee other than those disclosed in his 
return, 1t would not be propei for them to correlàte those entries with some undis- 
covered source and to claim that these deposits must represent 1ncome from such 
undisclosed sources. 


Though 1n the order calling for a statement of the case, this Court gave certain 
direction with regard to the examination of Murugesam Pillai and Krishnamurthi, 
we are exceedingly doubtful whether 1n the limited. Jurisdiction which this Court 
vossesses under section 66 of the Indian Income-tax Act, the collection of further 
evidence for the assessee or for the Department is dt all permissible Whatever 
doubts there might have existed on this point have been set at rest by the decisions 
of the Supreme Court catego11cally laying down that at this stage of the proceedings 
it 15 not within the jurisdiction of the High Court to call for additional evidence cf 
any description It would therefore follow that the statements recorded from 
Murugesam Pilla: and Krishnamurthi have to be rejected and cannot be taken 1nto 
consideration 1n answeiing the question that stands referred to us. We shall therefore 
deal with the material firstly without any reference to such additional evidence 
that has been recorded. 


Even according to the decision of the Bombay High Court to, the initial burden 
is always that of the assessee When the learned Judges say that the assessee should 
satisfy the Income-tax Officer as to the identity of the third party and also supply 
such other evidence which will show prima facie that the entry 1s not fictitious, the 
initial burden which lies on hum can be said to have been discharged by him. What 
they, to our minds mean 1s that such evidence as the assessee 1s able to place before 
the Income-tax Officer should establish the true nature of the transaction The 
entry regarded as an entry 1s no doubt genuine 1n the sense that 1t appears 1n the 
accounts ofthe assessee. That cannot certainly be what the learned Judges meant. 
It 1s incumbent upon the assessee to produce evidence to show that the transaction 1s 
not a fictitious one, that 1s to say, he must estabhsh that 1t was a loan transaction. 
That would necessarily involve an examination of the circumstances under which 
the loan was taken or the capacity of the parties put forward as having made the 
loan to possess funds requisite for the purpose It 1s not merely the duty of the 
assessee to show that the person whose name finds recorded 1n the book as having 
made the loan 1s a real person and that that person comes forward and says that he 
made the loan. If that was all the substance of the onus that lies upon tbe assessee, 
then any entry can be made 1n the account-books of the assessee and passed off as a 
genuine transaction with impunity. Thats not what, to our minds, the learned 
Judges of the Bombay High Court say It 1s the real nature of the transaction with 
i1egard to which the assessee has to produce prima facie evidence and unless that 
evidence satisfies the Income-tax Officer, the assessee cannot be said to have dis- 
charged the onus that les upon him 


In the present case, the assessee did no doubt produce letters from these persons. 
The Income-tax Officer wrote to them and they again confirmed the making of the 
deposits. These persons, it must be recalled, were persons resident outside the 
taxable territorry. This feature no doubt justified the existence of a doubt ın the 
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minds of the Income-tax Officer with regard to the transaction. If these persons 
were outside the taxable territory and the possession of funds by them would not be a 
matter for the Income-tax authorities to take any note of as income earned by them 
and not taxed, for they would be beyond the ambit of the Indian Income-tax Act, 
there 1s no reason why those persons should not have appeared and given evidence 
before the Income-tax Office. Merely to claim to have made an advance 1s hardly 
sufficient, for that clarm must necessarily be supported by evidence of the status of 
the person claiming to make the advance. The refusal of these persons to appear 
before the Income-tax Officer was undoubtedly very suspicious and we can hardly 
see any reason to hold that this suspicion was not well-founded It 1s again to be 
mentioned that except for the entiaes ın the account books of the assessee, there 
was no document of any description which supported the making of the deposit or 
the repayment of portions thereof 


It seems to us that the further argument of the learned counsel that unless the 
Department can point to any possible source from which such 1ncome could have 
been derived, ıt 1s not open to the Department merely to 1ely upon undisclosed or 
undiscovered sources as a head of assessment, must fail. If the assessee has been 
shown to have received funds which may or may not be 1n the nature of 1ncome, 
itis for him to show thatitis notincome. If he fails to establish that fact, depending 
as he does upon the claim that they represent capital ın the shape of a loan taken by 
him, the only other alternative ıs to regarded these sums as income It would be 
impossible for the Department to trace out from what source such income could be 
derived Such an onus does not rest upon the Department before 1t can bring to 
tax an unexplained entry which foi want of other evidence has to be regarded as 
income receipt It follows that even excluding the statements subsequently recorded 
from these two persons, there was material upon which the Tribunal could reach 
the conclusion that this sum of Rs. 21,500 must be regarded as income from undis- 
closed sources. 


Since this Court has called foi such additional evidence and the statements of 
these two persons form part of the record, we may examine these statements In 
his statement, Murugesam Pillai claimed that he had advanced a total amount of 
Rs 24,500totheassessee Hetook no promissorynotes or bonds He did not even 
advance the amounts with a view to getting any interest. When he was asked where- 
from 1t was possible for him to make these advances he merely stated that he saved by 
earning 1n several ways and that he was keeping it as cash on hand He did not even 
obtain any receipt for the amounts which he advanced He had some property 
till about 1956 which he had sold away and at the time of his examination was living 
on the support of his nephew The statement of Krishnamurthi 1s not much diffe- 
rent. He has no records He advanced the amount on account of friendship and 
fath There was no stipulation with regard to the payment of any interest. He 
was unwilling to disclose what his sources of earning the money were. Peculiarly 
enough, the assessee 1s the only person with whom he had any money dealings. 


Having read the evidence of these witnesses, 1t will suffice to state that even if 
this evidence had been tendeied eailier, the Department could not have reached a 
different conclusion 


In the result, the question 1s answered against the assessee, who will pay the 
costs of the Department ^ Counsel's fee Rs 250. 


V.S. Answered against assessee. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT —Mr Justice M ANANTANARAYANAN AND MR. Justice K. S. Rama- 
MURTI 


South Arcot Electricity Distribution Co, Ltd., by its accredited 


representative Sri V. N Krishnaswami . Appellani* 
v. 
State Electricity Board, Madras, represented by ıts Secretary, Fort 
St. George, Madras . . Respondent. 


e 

Madras Electricity Undertakings (Acquisition) Act (XXIX of 1954), sections 5 8 (1), 9, 10 (1) (c) and 
13—Scope of —Un dertaking of electric lucensee—Intimatin yı 1955 of intention to take over m 1959-60— 
ILicensee applying for sanction for loan for expanding scheme and obtaining same and ordering new goods of 
substantial value—Subsequent refusal of loan and mtumation to take over on lst fune, 1957— Lacensee claiming 
compensation unde: B asis * A? in section 5—Fatlure to claim that new goods are not part of * fixed assets’ or to 
dispose of same—Rrght to clam therr value in arbitrateon—Right of Government to deduct arrears of electric 
«charges due by licensee from compensation payable 


The appéllant, a limited company, which was a licensee under the Electricity Act, 1910, to supply 
‘électrical energy was notified on 2nd May, 1955 by the Chief Electrical Inspector of Government 
that its undertaking was likely to be taken over by Government ın 1959-60 The appellant in 
"September, 1955 applied to the Government for sanction of a loan for extension and expansion of 
nts scheme and its sanction was accorded on lith January, 1956 The appellant also ordered some 
-substantidl goods and received them costing a sum of Rs 2,87,823-12 nP and these goods which were 
brand-new were.lymg with the appellant prior te the acquisition of the undertaking On 10th 
January, 1957 the:loan for which sanction had been accorded was denied, and on 25th January, 
1957, the Government published a notification to the effect that the appellant’s undertaking would 
be acquired with effect from Ist June, 1957 At this point of tıme a sum of Rs 2,50,421-66 nP was 

due by the appellant to Government as arrears of energy charges payable to Government 


The appellant chose Basis * A’ under section 5 ofthe Madras Electricity Undertakings (Acquisi- 
tion) Act (1954) for the compensation payable toit On 5th February, 1957, the Chief Electrical 
Inspector tothe Government wrote to the appellant that none of the fixed assets of the under- 
taking should be disposed of in any manner hereafter (such as sale, transfer, etc ) except under mtima- 
tion to and approval by Government 


The appellant represented to the Chief Engineer on several occasions and claimed that the 
‘brandnew goods that it had ordered and got should be separately taken over bythe State and 
paid and that their value should be adjusted against the energy charges, which should not be deducted 
Hrom the compensation payable toit The Chief Engineer. promised to recommend this to the 
‘Government and did also recommend but without success and on 23rd April, 1957,the Chief 
Electrical Inspector wrote tothe appellant that the Government did not accept his proposal and 
tthis wasireceived by the appellant on Ist May, 1957. 


The undertaking actually vested in the Government on Ist June, 1957 


The appellant did not after lst May, 1957 and before Ist June, 1957, dispose of the new goods 
un the open market though ıt was at liberty to do so , nor did the appellant claim when the 
inventory was made and handed ever to the State, that these new goods were not part of the fixed 
assets which would vest in the Government under the Act The appellant did not also seek to 
segregate antretan them 


The Arbitrator dad not allow any value in respect of the goods, which he held could have been 
disposed of by the appéllant as there was no absolute prohibition agaist any disposal thereof. 


Held- That the Arbitrator was perfectly justified ın dechnnig to grant relief to appellant on this 
account, as there was no independent and concluded contract to purchasesthese goods and the Govern- 
ment could not be compelled te pay for the value thereof The appellant had therefore to work out 
:his remedies separately Though the Government would have had to pay for these goods as part 

«of the compensation if the appellant had chosen Basis * C? the appellant having deliberately chosen 
‘Basis ‘ A’, ıt was implied that there was no separate compensation payable for “ fixed assets " ; and 
within the scope of the Arbitration no relief could really be afforded to the licensee 

(2) The State under section 10 (1) (c) of the Act was entitled to deduct the arrears of energy 

charges from the compensation payable and therefore, the deduction of the arrears was perfectly 
degal and justified 

(3) There was no rule or provision in the Act which authorised the Government or any officer to 

unterdict the licensee from selling the goods before vesting date, and though a controversy might pos- 
sibly arise under section 9 with regard to such tiansactions when they were not bona fide, the present 
reference was wholly outside the scope of section 13, the appellant not having raised any point that 
ithese goods were not part of the fixed assets of the undertaking 

(4) Any independent contract or alleged contract to take over these goods and to pay for their 

walue was outside the scope of section 13, and there could be no arbitration on this aspect nor any 
award binding on the parties 


M À—  — a ERREUR pS 
*Original Side Appeal Nos 33 and 34 of 1961. 2nd May, 1963. 
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Appeal against the Judgment and order of the Honourable Mr. Justice Rama- 
chandra Iyer (as he then was), dated 29th July, 1960 and passed ın the exercise of 
Ordinary Original Civil Jurisdiction of this Court in O.P. Nos. 208 and 247 of 1959: 
etc. 

A. K. Sriraman, for Appellant. 

The Advocate General (V. K. Thiruvenkatachar. and T. Chengalvarayan, for 
Respondent 

The Judgment of the Court was delivered by 


Anantanarayanan, J —Yhe South Arcot Electricity Distributon Company 
Limited was a concern which was acquired by the State under the Madras Electri- 
city Supply Undertakings (Acquisition) Act (XXIX of 1954) On end July, 
1955, the Chief Electrical Inspector to Government mtimated the licensee that the 
undertaking was likely to be taken over by Government ın 1959-60. This 1s of 
some importance, as this might have lulled the undertaking into a sense of freedom 
from imminent acquisition till that period, and freedom to expand m accordance 
with its plan For purposes of that extension scheme, in September, 1955, the 
licensee applied to Government for sanction of a loan of Rs five lakhs from the 
Madras Industrial Investment Corporation. G.O. Ms. No. 43, P.W D , dated 4th 
January, 1956 actually accorded such sanction under section 9 (2) of the Indian 
Electricity Act, 1910. But subsequently, on roth January, 1957, the Madras 
Industrial Investment Corporation declined the loan ; this was on the ground 
that the undertaking was likely to be acquired by the Government shortly thereafter. 
On 25th January, 1957, G.O Ms No 290, P W D., dated 25th January, 1957, was 
published notifymg acquisition of the undertaking with effect from 1st June, 1957. 


While matters stood thus, there are two other events of which we will have to: 
take note The first was that substantial goods were ordered by the company 
in accordance with its expansion scheme, and the goods had been received by the 
time that acquisition was imminent. The second was that a sum of Rs 2,50,421- 
66 nP. was due from the licensee (company) to Government, as arrears of energy 
charges payable to Government We might here note that the company claims 
that the brand-new materials ordered by 1t, and 1n its possession m pursuance of 
the expansion scheme, were of the value of Rs. 2,87,823-12nP The company 
chose Basis * A’ of the three Basises * A °, * B? and ‘ C for the compensation payable 
to the licensee under section 5 of the Electricity Supply Undertakings (Acquisition) 
Act. As a study of that section will show, Basis ‘ A’ related to compensation as 
equivalent to 20 times the average net annual profits of the undertaking computed 
upon the principle embodied ım section 5 (1). Basis ‘B’ ıs the aggregate value 
of all the shares constituting the share capital of the undertaking, broadly stated 
and, similarly, Basis ‘C’ consists of the aggregate of the various book values 
including fixed assets, stocks and stores It ıs not m dispute that ıt is only if the 
licensee had chosen Basis ‘ C? that the licensee would have a right to msist that 
the brand-new goods acquired for the expansion scheme, that we have referred. to, 
should be paid for as part of the compensation. 


In these circumstances, the company made repeated representations to the 
Chief Engineer for Electricity, stressing the facts in relation to the goods acquired 
by the company, as also the arrears for energy supplied due to the State, and claim- 
ing that 1t was only just and equitable that the brand-new goods should be separately 
taken over by the State, and their value adjusted agamst the energy charges. It 
must be mmmediately stated that the Chief Engmeer (Mr. V P. Appadurat) not 
merely fell in with the suggestion, but strongly recommended ıt to Government, 
and did everything m his power to see that this proposal was approved That 1s 
clear from the correspondence, the details of which need not be set forth here. 
But it 1s equally clear that the Chief Engineer, as he was bound in duty to do, pro- 
tected himself from any language that might imply a committal by Government 
to the proposal. He was careful to reiterate, upon every relevant occasion, that 
the proposals could only be pressed and recommended by him, and that it was 
entirely for the Government to accede to the proposal or not to do so. On 5th. 
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February, 1957, the Chief Electrical Inspector to Government wrote to the licensee, 
and this letter, which was otherwise a purely formal communication, contams a. 
paragraph which has become the central issue in this case For this reason we 
think that no apology 1s necessary for extracting ıt verbatim here 

* [t may be noted that none of the fixed assets of the undertaking should be disposed of in any 
manner hereafter (such as sale, transfer, etc ) except under intimation to and approval by 
Government ” 
The licensee claims that this representation or prohibition, whatever it may be termed, 
was taken by the licensee at full value, as proceeding not merely from a responsible 
officer ef Government, but the Acquisition Officer functioning as such under Madras 
Act (XXIX of 1954). For this reason the licensee felt that 1t had no option to dis- 
pose of the goods m the open market, and tHe licensee could only hope that the 
proposal of Mr Appadurai would be accepted by Government, namely, the 
acceptance of these goods at full value by Government, and the set-off towards 
arrears of energy charges due to Government. 


There were several other letters from the Chief Engmeer to the State and to 
the licensee on formal subjects such as the appointment of the Accredited Represen- 
tative, the timation by the licensee of the selection of the Basis ‘A’, etc. Finally, 
on 23rd April, 1957, the Chief Engineer had to intimate to the licensee, no doubt 
with regret on his part, that the Government declined to approve his proposal , 
this communication was actually received by the licensee on 1st May, 1957. 


Now the vesting date under the Act (vide section 8 (1) ) was the 1st June, 1957» 
and theoretically the company was certainly at liberty to dispose of these goods m 
the open market between 1st May, 1957, when it received the letter embodying 
the refusal of Government to Mi. Appadurars proposal and the vesting date. In 
any event, it 15 common ground between the parties that till the actual vesting date 
or shortly prio: thereto, when the inventory was made and handed over by the 
licensee to the State, the licensee had, in law, liberty to dispose of these goods. 
Alternatively, the licensee could have claimed that, m the circ mstances these 
goods were not part of the fixed assets which would vest in Government under the 
provisions of the Act, and could have sought to segregate and to retain them. The 
licensee adopted neither of these courses and, as we have stated earlier, the explana- 
tion of the licensee ıs that the letter of the Chief Electrical Inspector, Exhibit P-8 
earlier referred to, inhibited the lcensee from adopting either course, though at 
all subsequent stages the licensee did press the hardship under which ıt has suffered 
But throughout, subsequently, the claim of the licensee only was that these goods 
should be paid for by Government, m some form. They should be erther paid for 
outright, or their value should be adjusted towards the arrears of electricity charges. 
As there was some controversy at one stage of the arguments whether the licensee 
did claim that it was inhibited from selling these goods by virtue of Exhibit P-8, 
we think it 1s sufficient to refer to the letter of the licensee, dated 21st May, 
1957 (Exhibit R-1) which contains the followmg representation 

“ We might at least have been allowed to sell these goods in the market but the Chief Electrical 


Inspector to Government m hisletter No 234/M/57-2, dated 6th February, 1957, has puta ban 
on our selling these goods outside ” 


That 1s repeated in the testimony of Mr. Rajarathnam, and ın the representations 
pror to the Award made before the Arbitrator. 


Upon these facts, two 1ssues were propounded for arbitration, and also dealt 
with by the learned Judge, Ramachandra Iyer, J, (as he then was) 1n OP No 
208 of 1959, arising out of the arbitration and the award The first was whether 
the Government were entitled to deduct the arrears of energy charges earlier refer- 
red to, from the compensation amount payable by them. The second was whether 
the Government were or were not bound to pay a sum of Rs 2,97,823-12 nP to 
the licensee (company) for the value of the brand-new materials taken over as part 
of the fixed assets On the first pomt, there ıs now really no controversy. Learned 
counsel for the company does not dispute that section 10 (1) (c) is explicit on the 
point, and that the Goverhment 1s entitled under that sub-section to deduct from 
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the compensation that amount due from the licensee towards energy supplied. 
On the second point, both the Arbitrator and the learned Judge came to the con- 
clusion that there was no such independent contract to pay the value of these goods, 
which could at all bind the Government Neither in the correspondence, nor in 
the evidence, is there any hint of any such concluded contract. It was then urged 
that m any event the ban or the interdict in the letter of the Chief Electrical Inspector 
Exhibit P-8 earlier referred to virtually prevented the licensee from selling these 
goods in the open market before the vesting date, which it could otherwise have 
done, and that Government, having thus acquired these goods by virtue of a mis- 
representation, in a substantial sense, should not be permitted to profit by that 
wrong and to retain the goods so acquired On this pomt, the discussion of the 
Arbitrator 1s of some mterest, and wé think that 1t is essential to extract the relevant 
passage here. 


The Arbitrator states on this aspect as follows .— 


“Tt is further argued by Mr A K Srraman that not only on legal grounds but on equitable 
grounds as well the company are entitled to ask the Government to pay for the value of the goods, 
Besides the circumstance that the acquisition of the undertaking of the company was much earlier 
than expected, involving the company 1n the purchase of the stores for their capital programme, 
the company's hands were tied by the letter of the Chief Electrical Inspector to Government, dated 
oth February, 1957, Exhibit P-28, from disposing of the goods otherwise, as the company were notified 
by that letter not to dispose of the fixed assets in any manner But there was no absolute prohibition 
against any disposal of these goods as the Chief Electrical Inspector's letter only stated that they should 
not be disposed of except under intimation and. approval by Government — There is nothing to show 
that any attempt had been made by the company for disposing of these goods and permission was 
applied for from the Chief Electrical Inspector and the Chief Electrical Inspector refused ^ 


The learned Judge (Ramachandra Iyer, J.) was of the opinion that the Arbi- 
trator was perfectly justified in dechmning grant of relief to the licensee upon 
his hne of reasoning. He also stressed that there was no independent and 
concluded contract to purchase these goods, and that Government could not be 
compelled to pay for the value of these goods. If the licensee had chosen Basis 
* C" no doubt Government would have, m effect, paid for the goods as part of the 
compensation. But, when the licensee deliberately chose Basis A’, that implied 
that there was no separate compensation payable for the ‘ fixed assets’ taken 
over by Government; therefore, withm the scope of the arbitration, no relief 
could really be afforded to the licensee. 


As the matter was argued before us, Mr. Sriraman for the licensee sought to 
advance the claim of the licensee either for value of these goods or adjustment of 
such value towards the electricity arrears already deducted from the compensation 
payable by the State, upon several alternative grounds. Firstly, he pleaded that 
the circumstances amounted to an estoppel by conduct. There was a prohibition 
by an Officer of the State, which bound the State, and which prevented the licensee 
from realising the value of the goods in the open market. "The licensee changed 
his position as a result of this prohibition, and the Government cannot profit by 
the goods acquired. Alternatively, this amounted to a tort, and Government 
was liable for tortious acts of its employees in the circumstances df this case A 
third alternative ground was that Government was unduly or unjustly enriched 
by the process of acquisition, because of the interdict. A fourth was on the equitable 
basis that in any event the Government, having committed a wrong by a mis- 
representation, could not profit by 1ts own wrong. Weare referring to these argu- 
ments only for the sake of completeness , for a reason that will be made clear a 
httle later, we are not dealing with these arguments upon the merits here Per 
contra, the learned Advocate-General for the State has stressed, upon authority 
of several citations both of the Suprme Court and of Courts in the United Kingdom 
which need not be detailed here, that the Government were not bound by statements 
made by any body about a future course of conduct, that only acts of officers within 
their authority would bind the Government, and that even statements as to the 
right or interest of Government, when not within such authority, will not estop 
the Government. Further, in India, the Government 1s bound like a private 
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person only 1n respect of ıts commercial activities, and it 1s not liable in respect 
of 1ts sovereign activities or statutory functions — Finally, the learned Advocate- 
General stressed, and we accept this argument after careful consideration that the 
matter 1s really outside the scope of the arbitration altogether. It is not within the 
scope of the relevant provisions of Madras Act XXIX of 1954 providing for such 
arbitration and award. Thus, the Arbitrator really lacked jurisdiction to decide 
this particular controversy, one way or the other, and the party alleged to be 
aggrieved, the licensee, must therefore work out his remedies separately and as 
best advised 


We think that this hne of argument of the learned Advocate-Geneial can be 
easily demonstrated to be correct — Either these goods formed part of the fixed 
assets, as defined ın the Act and the Rules, or they did not. If they formed part 
of the fixed assets, they necessarily vested 1n Government on the vesting date under 
section 6 (1) and the licensee having chosen Basis ‘A’, no separate compensation 
for their value could be awarded under the Act. Ifthe licensee claimed that they 
did not form part of the fixed assets, that claim should have been pressed before the 
preparation of the inventory, or at least a specific reference about this should have 
been raised This was not done. As we saw earlier, the right of the State under 
section 10 (1) (c) to deduct arrears of energy charges from the compensation pay- 
able 1s really incontrovertible. Section 13 provides for arbitration. Sub-sections 
(a), (B), (c), (d), (e) and (f) of that section stipulate the contingencies or categories 
with regard to which arbitration could be claimed by either party The present 
controversy, as such, does not fall within any of these categories Presumably 
category 13 (5) or 13 (c) could be cited, but, as we pointed out earlier, there was 
no specific reference raised by the licensee that these goods were not part of the 
fixed assets of the undertaking and did not vest in Government The controversy 
was, and remains now to the effect, that Government, having made a misrepresenta- 
tion which bound it, could not profit by the failure of the licensee to sell the goods 
in the open market before the vesting date, consequent directly on this misrepresen- 
tation. As the learned Advocate-General has stressed, even with regard to the mas- 
representation, there is absolutely no question of an alleged lack of bona fides. It 
is true that there 1s no rule or section of law which authorises the Government or 
any officer to mterdict the licensee from selling the goods before the vesting date, 
but a controversy might conceivably arise under section 9 with regard to such tran- 
sactions when they were not bona fide, and, presumably this was what the officer 
(Chief Electrical Inspector) had in mind when he wrote Exhibit P-8 However 
this may be, the present reference is wholly outside the scope of the several sub- 
sections of section 13 and we must emphasise that, equally, any independent con- 
tract or alleged contract to take over these goods and to pay for their value 1s outside 
the scope of the sub-sections of section 13 For these reasons, 1t is clear enough 
that there could be no arbitration on this aspect nor any award binding on the 
parties. 


In residua] result of this analysis, we may formulate the following conclusions 
Firstly, the Award, on the question that Government are entitled to deduct the 
charges for electricity, will stand. As regards the question whether the company 
can claim payment for goods upon estoppel, tort, or any other ground, the matter 
is set at large, with liberty to the company to institute any legal proceedings as 
advised. The learned Advocate-General has very fairly conceded that the tme 
taken by the arbitration proceedings upon this question was utilised bona fide, as 
both parties were engaged in the contest Therefore, this would fall within the 
principle of section 14 of the Limitation Act, with regard to the computation of 
limitation. In any subsequent proceedings, all contentions are open to both parties, 
except that Government will not be entitled to plead bar of suit on grounds of 
section 13 (1) (b) or (c). 


The appeals are partly allowed in terms of the above order. There will be 
no order as to costs. 


PRN. ————— Appeals allowed im pari. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT —Mr.S RAMACHANDRA IYER, Chief Justice 


Appavu Gounder Petitioner * 
V 
Swamınathan Respondent 


Madras Cultwating Tenants’ Protection Act XXV of 1955—Order in pursuance of compromise for eviction 
on condition of landlord making a payment to tenant—Failure of tenant to delwer possession though landlord had 
made the payment—Tenant if case he evicted in execution 


An order passed ın pursuance of a compromise of a previous application for eviction could he 
executed on the performance of the conditions specified therein by the landlord (namely payment of 
certam amount by the landlord to the tenant) An independent application for eviction under the 
appropriate section of the Cultivating Tenants Protection Act for eviction 1s not essential 


Chinnamuthu Goundar v Ganapatht Pillaz, (1960) 2 M LJ 370, distinguished 


Petition under section 6-B of the Act XXV of 1955 (as amended) read with 
section 115 of Act V of 1908 praying the High Court to revise the order of the 
Revenue Divisional Officer, Namakkal, dated 11th January, 1961 and made in 
CT.PA No. 16 of 1959 


S Sethurathnam and S Mahadevan, for Petitioner 
T K. Subba Rao, for Respondent. 
The Court made the following 


ORDER.—I am of opinion that the view taken by the Revenue Divisional 
‘Officer that the order passed in pursuance of the compromise of a previous appli- 
cation for eviction could be executed on the performance of the conditions specified 
therein, is correct There was an application by the landlord for eviction of the 
tenant but that was compromised on 4th July, 1959. That provided that on the 
landlord paying a certain sum, the tenant was to surrender possession The order 
of the Court ran in terms of the compromise. The result was that there existed 
an executable order for enforcing surrender of possession Ir the present case, 
the landlord, admittedly, performed his obligations by paying the sum of Rs. 4,000, 
but the tenant refused to deliver possession On an application being made to 
the Revenue Divisional Officer, he directed an eviction order to ensue This 
order has been challenged by Sethuratnam on the ground that the lower Court 
had no jurisdiction to pass a fresh order for eviction without there being an indepen- 
dent application under an appropriate provision of the Cultivating Tenants’ Pro- 
tection Act for eviction Reliance 1s placed 1n support of the argument upon a 
judgment of this Court in Chinnamuthu Goundar v Ganapath Pillai? But there, 
on the terms of the compromise a fresh relationship of landlord and tenant resulted; 
the tenant was put 1n possession of the land for a further period of three years at a 
‘different rate of rent It was therefore held that, when adopting the procedure 
prescribed by the Act, the previous proceedings which resulted 1n the compromise 
could not itself be utilised for the purpose of dislodging the tenant There is, how- 
ever, no Such thing 1n the present case, for, the compromise itself has said that, 
on payment by the landlord of the sum of Rs 4,000, the tenant 1s to surrender 
possession. ‘The order in terms of ıt will be an executable order There are 
therefore no merits 1n this Civil Revision Petition, which 1s dismissed with costs 


K S. Petition dismissed. 


1" 








-—— — 


* Civil Revision Petition No. 160 of 1961 13th September, 1963. 
1, (1960) 2 ML J. 370 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT —MR Justice G R. JAGADISAN AND MR Justice T VENKATADRI 


‘The Deputy Commissioner of Commercial Taxes, Madras Divi- 
sion, Madras-7 Petitioners* 


v 
P. Gajapathy Mudahar, Madras-21 Respondent. 


Madras General Sales Tax Act (I of 1959), section 7—Option to the benefit of composition of tax—To be 
exercised at the stage of primary assessment—Not to be allowed at the appellate stages—Being a beneficient pro- 
vision, s&ict and literal constuction necessary 


Section 7 of the Madras General Sales Tax Act necessarily implies that the option to the benefit 
.of composition of tax under the section has to be exercwed before the assessing authority at the stage 
of assessment The view of the Tribunal that the option would be permitted to be exercised at any 
tme so long as the assessment proceedings have not become final or complete 1s not correct * 


No notions of equity can be imported in deciding the question, when the terms of the statute 
aieclear Section 7 1s a beneficient provision enabling the assessee to exercise an option in his favour. 
Such provisions have to be construed strictly and literally 

Petition under section 38 of Act I of 1959 praying the High Court to revise 
the order of the Sales Tax Appellate Iribunal, Madras-5, dated 21st November, 
1961 and made in TA No rgr of 1961 (Appeal No 269 of 1960-61 on the file 
of the Appellate Assistant Commissioner of Commercial Taxes, Madras Assess- 
ment No A-2-6313/59-60 on the file of the Deputy Commissioner of Commercial 
"Taxes, Madras) 


G Ramanujam, fo. the Government Pleader (A Alagwiswami), on behalf of 
Petitioner. 


K Ramachandran, for Respondent 
The Judgment of the Court was delivered by 


Fagadisan, J —1his Revision Petition has been filed by the state taking objec- 
ion to the order of the Sales Tax Appellate Tribunal granting permission to the 
assessee unde the Madras General Sales Tax Act 1959 to pay compounded tax 
under section 7 of the Act instead of the ordinary levy ‘The assessee 1s the respon- 
dent before us œ» 

The assessee 1s a dealer m firewood at Madras For the assessment year 
1959-60 he returned a taxable turnover of Rs 17,065-13 ‘The assessing officer 
checked his accounts and found grave infirmities and defects. The account books 
were rejected and the turnover was determmed on the best judgment basis at 
Rs 22,390. The assessee preferred an appeal to the Appellate Assistant Commissioner 
but failed He preferred a further appeal to the Salex lax Appellate Tribunal. 
His contention that the Department was not right m rejecting the account books 
did not find favour with the Tribunal. It held that the account books were pro- 
perly rejected and observed that the Department acted rightly m resorting to esti- 
mation of the turnover for the year in question. 


The assessee also pressed another contention before the Tribunal and that 
was based upon section 7 of the Act He wanted the benefit of composition. of 
tax under that provision. The Tribunal was of the opinion that the assessee was 
not precluded from getting the benefit of the compounded rate of tax at any stage of 
the proceedings, original or appellate, as there 1s no time-limit umposed by the statute. 
It 1s this decision of the Tribunal which 1s now called m question before us. 


Section 7 reads as follows : 


*(1) Notwithstanding anything contamed in sub-section (1) of section 3, every dealer 
whose total turnover 1s not less than ten thousand rupees, but not more than fifty thousand 
rupees, may at his option instead of paying the tax in accordance with the provisions of that sub- 
section pay tax at the following rates, namely — 

* * * * * * * 


(2) Any dealer who estimates his total turnover for a year to be not more than fifty thousand 
rupees may apply to the assessing authority to be permitted to pay the tax under this section and 
on being permitted he shall pay the tax due in advance during the year ın monthly or prescribed 
unstalments and for that purpose shall submit such returns 1n such manner as may be prescribed ”’ 
eee A ER DO UI 


*Tax Case No 250 of 1962 11th July 1963. 
(Revision No 99) 
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It is manifest from this provision that the assessee has an option of praying the tax: 
in accordance with the rate prescribed therem where his turnover does not exceed 
fifty thousand rupees. The language of this provision indicates fairly clearly that 
the option must be exercised at the earliest mstance, which means, that he should do 
so before the first assessmg authority. The Tribunal observes that . 

“ Equity, natural justice demand that the concession should not be denied at any 

stage including appeal stages contemplated under the Act unless some restrictions are placed for 
exercise of such option in the Act or the Rules framed thereunder ” 
A taxing statute cannot be mterpreted by importing notions of equity or natural 
justice Where the terms of the statute are clear, they would have to be given. 
effect to whether harsh or unjust. We must also remember that section 7 1s a benefi- 
cent, provision enabling the assessee to exercise an option in his favour. Such 
provisions have to be construed strictly and literally. He who seeks a benefit 
under a statute by reason of a special provision therein to which he would not other- 
wise be entitled to must conform to the provision diligently and to the letter of the 
statute Equity has 1ts place within or outside the sphere of law, but 1t wields no 
influence over the interpretation of statutes which are omnipotent and which speak 
and operate only through its language, expressed or necessarily implied. Any 
departure from the terms of the statute into regions of "equity" which is not a concept 
of definite or precise import might lead the Court unwarily mto the field of legisla— 
tion. ‘That surely is not the province of Courts. 


It seems to us that the words of section 7 necessarily imply that the option has 
to be exercised before the assessmg authority ; if he fails to avail himself of that 
opportunity he would find himself too late either before the Appellate Assistant 
Commussioner of before the Appellate Tribunal or before any revising authority. 
We do not agree with the Tmbunal that the option would be permitted to be exer- 
cised at any time so long as the assessment proceedings have not become final or 
complete. An examination of the relevant rules prescribed under the Act would 
show that the exercise of the option cannot be postponed till after the assessment 
is made by the first assessing authority. Every dealer hable to pay tax unde the 
Act should submit to the concerned assessmg authority a return in Form A-1 showing 
the total taxable turnover of his busmess. The assessing authority may call for 
and scrutinise the accounts of the dealer and enquire into the correctness of the 
return made by the assessee. Ifthe authority 1s satisfied that the return submitted. 
is correct and complete 1t shall fix provisionally on the basis of the return the annual 
tax payable at the rate or rates specified m sections 3, 4, 5 or 7 ofthe Act Section 7 
is the provision which provides for payment of tax at a compounded rate. If no 
return 1s submitted by the dealer or 1f the return submitted by him appears to the 
assessing authority to be incorrect or incomplete, the authority may make an enquiry 
in the matter and determine the turnover of the dealer to the best of his judgment 
and fix provisionally the annual tax or taxes payable at the rate specified m sections 
3, 4, 5 or 7 of the Act As soon as the tax has been provisionally fixed as stated 
above, the assessing authority shall issue to the dealer a notice m Form B and the 
dealer shall pay for each month of the year of assessment one-twelfth of the tax. 
provisionally fixed at the time and in the manner specified m the notice Rule 15 
provides that every dealer hable to submit a return shall, on or before the rst day 
of May m every year submit to the assessmg authority a return in Form A-1 show- 
ing the actual total and taxable turnover ın the preceding year and the amount by 
way of tax actually collected durmg that year The dealer hable to submit a return. 
in Form A-1 should submit along with the return a receipt from the Government 
Treasury, crossed cheque, crossed demand draft or crossed postal order 1n favour 
of the assessing authority for the full amount of the tax due for the year on the 
basis of the return after deducting therefrom the provisional tax paid already for 
the year Ifthe return submitted is accepted to be correct and complete by the 
assessing authority, the tax shall be levied under sections 3, 4, 5 or 7 of the Act. 
If however no return 1s submitted, or if the return submitted appears to be correct 
or incomplete to the assessing authority, he may after followmg the procedure 
prescribed under rule 11 and rule 12 of the Act finally assess the tax or taxes. 
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payable under sections 3, 4, 5 or 7 according to the best of his judgment. The whole 
scheme and machmery of assessment indicate that the compounded rate of tax 
has to be levied by the assessing authority at the time when the assessment 1s made, 
of course on the exercise of the option by the assessee 


Now, section 7 (2) of the Act obliges the assessee to apply to the assessmg 
authority to be permitted to pay the tax at the compounded rate when the assessee 
assumes his total turnover for a year to be not more than fifty thousand rupees. 
It ıs only on permission being granted he would become entitled to pay the tax 
at the compounded rate in advance durmg the year im monthly or prescribed 
instalments If that ıs the position with regard to payment of tax provisionally in 
the first instance, we do not see why the assessee should be at liberty not to claim 
the benefit of a compounded rate at the final assessment but to claim ıt only at 
some subsequent stage either before the Appellate Assistant Commussioner or before 
the Appellate Tribunal The mtention of the Legislature can be gathered from 
the words of the Act and the Rules framed thereunder, and, 1f such tention 15 not 
repugnant to the clear terms of the statute the Court should give effect to 1t. In 
our opinion m the present case there is abundant mternal mdication in the statute 
itself to show that the assessee should if at all have exercised his option for the benefit 
of a compounded rate only at the stage of the primary assessment. 


A Division Bench of this Court m The Deputy Commissioner of Commercial Taxes, 
Cownbatore Division, Coimbatore v. A. Mahadevan Chethar*, to which one of us was a 
party has dealt with the identical question and has reached the same conclusion.. 
Srinivasan, J , observes thus ` 

** Reading all of these rules together, 1t seems to us to be clear that the option that 1s given to the 
dealer under section 7 (1) of the Act has to be exercised at the commencement of the year at the 
time the dealer submits the return It 1s made dependent upon the permission being granted by the 
assessing authority and on the further condition that he pays the tax ın advance The conclusion 
therefore seems to be inescapable that 1t 15 not open to the dealer to wait till the end of the year and 
to ask at the time of his final assessment that his tax liability should be computed on the basis of” 
section 7 " 


We respectfully agree 

In the result the Revision Petition is allowed, and the order of the Sales Tax. 
Appellate Tribunal ıs set aside in so far as ıt directed the Department to levy tax 
under section 7 of the Act. There will, however, be no order as to costs. 

V.S. ————— Petition. allowed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS 
Present —Mnr. Justice P. RAMAKRISHNAN. 


The Mylapore Hindu Permanent Fund Ltd , Madras sumg by 
their Secretary, Sri K. Vinayakam Appellant* 


v 


K.S. Subramaniya Iyer Respondent. 

Madras City Tenants’ Protection Act (IH of 1921), section 12—Effect of contract made by tenant—Land-- 
lord becoming owner pi superstructure on expiry of lease subject to payment of specified amount for the value thereof — 
Stipulatwn can be enforced 


The terms of the lease deed and the background to the transaction showed that what the land“ 
lord and the lessee agreed to was to make a provision under which in hieu of the then existing provisions 
oí the Transfer of Property Act under section 108 (4), the landlord was to take the building of the 
tenant for its valuation limiting the value to a specified amount ‘This ıs not a case where the super- 
structure should be deemed to have become the property of the landlord, the moment 1t was put up 
A stipulation whereby the landlord and the tenant agreed to thc transfer of the ownership of the 
building on the expiry of the lease to the landlord on certain specified conditions would fall within 
the Proviso to section 12 of the Madras City Tenants’ Protection Act and 1t can be enforced, notwith- 
standing the provisions of the City Tenants’ Protection Act Bench decision m AS No 355 of 1959 
followed 

Appeal against the decree of the City Civil Court, First Assistant Judge at 


Madras, dated roth December, 1959, 1n Original Suit No 796 of 1958. 





1 TC No. 110 of 1962 
*Appeal No 208 of 1960. 30th January, 1963 
28 
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R. Gopalaswamy Iyengar and A Seshan, for Appellants. 
T JN. C. Srinwasavaradachart and P. B Anantachari, for Respondent. 
The Court delivered the following 


Jupcmenr :—This appeal from the Judgment and decree of the learned First 
Assistant Judge of the City Civil Court, Madras, m OS No 796 of 1958 raises a 
-question regarding the application of the provisions of the Madras City ‘Tenants’ 
Protection Act, 1921, as amended by Madras Act XIX of 1955. 


The plaintiffs, the Mylapore Hindu Permanent Fund Ltd., represented by 
‘their Secretary, own the vacant land bearing No. 4/7, Ponnambala Vathiar Street, 
Mylapore, Madras. The defendant 1s a paper merchant and printer. A lease 
deed, Exhibit A-1, was executed between the parties on goth April, 1947, 1n respect 
of the above-mentioned vacant land, for a period of 10 years commencing from 
ist May, 1947. During the continuance of the above lease, m accordance with the 
stipulation made im the lease deed, the defendant put up a building on the land 
The plaintiffs alleged that, under the terms of the lease deed, the defendant was 
to surrender possession of the land with the superstructure to the plamtiffs, and 
the plaintiffs would have to pay him the value of the superstructure or a sum of 
Rs 5,000 whichever was less. Though the plamtiffs were willing to fulfil the terms 
of the above-said lease deed and pay the value of superstructure put up by the 
defendant as stated above, the defendant failed to deliver possession of the property 
in spite of notice, and therefore the plamtiffs, filed the suit for recovery of possession 
of the land and the superstructure with mesne profits p 

In paragraph 4 (a) of the plaint, there was also an allegation that, on the date 
when the lease was granted, the property leased out was not merely a vacant land 
belonging to the lessor (plamtiffs), but there was also a garage put up by lessor and 
it was at that time occupied by one Mr. P. Somasundaram as a tenant Consequen- 
tly, the lease was not in any event, of the vacant land as such, and therefore the pro- 
visions of the City Tenants’ Protection Act could not be availed df by the defendant. 
Ps plea was added to the plamt by a subsequent amendment permitted by the 

ourt 


The plea of the defendant was that he had acquired rights under the City Tenants’ 
Protection Act as amended in 1955, that the property leased was only vacant land 
that the garage mentioned m paragraph 4 (a) of the plamt was agreed to be dis- 
mantled and removed by the plamtiffs, that subsequently the defendant in his 
individual capacity purchased the dismantled materials and that the tenant of 
the garage was provided with an alternative accommodation ‘The superstructure 
put up by him was worth nearly three times the sum of Rs. 5,000 offered by the 
plamtüffs Under section 9 of the City Tenants’ Protection Act, the defendant was 
entitled to purchase the suit site from the plaintiffs, and pay the proper value for the 
site 


The learned Judge of the City Civil Court came to the conclusion that the 
property leased was a vacant land and not a land with the superstructure. He 
held that the term in the contract under which the defendant was to surrender 
Possession of the superstructure to the plaintiffs, on receipt of a certain amount, 
was a condiuon which abrogated the valuable rights which the defendant had 
acquired under the Madras City Tenants’ Protection Act, and that a party could 
not be enabled to contract out of the provisions of the statute In the meantime, 
the defendant had made an application under section 9 of the Madras City Tenants’ 
Protection Act, for the appointment of a Commissioner to value theland The 
lower Court held that the defendant was entitled to obtain the relief under section 9 of 
the Act by paying the value of the site as per the Commussioner’s report and getting 
the land assigned to him. But in the event of his failure to pay the value as per 
Commussioner's report, the plaintiffs would then got a decree for possession after 
payment of Rs 5,000 to the defendant as compensation Plaintiffs were, however, 
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given in the meantume, a decree for arrears of rent, and the plaintiffs were directed 
to pay the costs of the suit to the defendant. The plaintiffs have appealed from the 
above decision 


Sri R Gopalaswamy Iyengar, learned counsel who appeared for the appel- 
lants, urged that the very terms of the Preamble of the City Tenants’ Protection 
Act, would show that ıt was intendedto give protection to tenants’ who had construct- 
ed buildings on the lands of othersin the hope that they would not be evicted so long 
as they paid fair rent for the land It was urged that the lease deed 1n this case 
was executed 1n 1947, that the City Tenants’ Protection Act (Act IIT of 1922) applied 
only to tenancies created before the commencement of the Act, that the very terms 
of the lease deed would show that 1t was distinctly understood between the land- 
lord and the tenant, that the latter could construct the superstructure only on the 
condition of 1ts being surrendered to the landlord at the end of the period of the 
lease, on payment of the stipulated amount No hope was thus given to the tenant 
that he would not be evicted, so long as he paid fair 1ent for the land Therefore 
this i$ not a case where the above-mentioned Act could be applied. In the alter- 
native, 1t was contended by the learned counsel that, by the very terms of the lease 
deed, 1t was the landlord who became the owner of the plot, on the expiry of the 
period of the lease and that consequently, section 3 of the Act would not apply in 
the present case, because the defendant was no longer the owner of the superstruc- 
ture Thirdly, the learned counsel also urged the same ground relied on in the 
lower Court by the defendant, namely, that, by reason of the existence of a garage 
on the demised land at the time of the lease, the property demised was not a vacant 
land but the land with its existing superstructure 


The point for consideration in the appeal 1s whether the defendant in entitled 
to the protection of section g of the Madras City Tenants’ Protection Act, in the 
circumstances of the suit lease 


It will be useful to consider the terms of the suit lease deed, Exhibit A-1 which 1 
dated 3oth April, 1947 The preamble states that the lessors are the owners of the 
vacant land No 4/7, Ponnambala Vathiai Stieet, Mylapore, and that the lessee 
"had requested the lessors to lease to him the above land for the purpose of erecting à 
building and the lessors had agreed to lease out the above land on the conditions 
‘mentioned thereafter It 1s clear fiom this preamble that what was contemplated 
as the subject-matter of the lease between the parties was the vacant land. Clause I 
refers to payment of a ground 1ent of Rs 45 per month by the lessee to the lessors. 
If the property demised was land with superstructure, one would expect the money 
payment to be described as rent for a building Reference to ground rent lays 
emphasis on the fact that vacant land was the subject of the lease, and not land and 
superstructure Clause 6 of the lease states ° 

* The lessee make his own arrangements for providing a garage to Mr P Somasundaram, who 

is now the tenant with the lessors The present garage will be dismantled and the materials shall 
be taken and sold by the lessors ” 
It 1s this clause that was relied upon by the plainüff at the time of the trial of the 
case in the lower Court, for urging that the defendant was not entitled to protection 
of the City Tenants’ Protection Act, because the land included the superstructure 
The very tems of the clause extracted above show that 1t was agreed to demolish 
the garage on the land which was then occupied by one Somasundaram, and the 
tenant of the garage was to be given some other accommodation This circumstance 
will not at all lead to the inference that the land with the garage formed the subject- 
matter of the lease. On the other hand, it points to the contrary, because of the 
earlier provision about the vacant land being the subject of the lease and the provi- 
sion contained in clause 6 that the garage should be removed. Clause 10 of the 
lease deed also shows that 1t was the vacant site that was leased The subsequent 
conduct of the parties as alleged by the defendant, namely the sale of the super- 
structure and the purchase of the materials go to support the same inference about 
the land alone being the subject-matter of the demise 


Coming to the principal argument urged before me by the learned counsel for 
ihe appellants about the tenant not being the owner of the building put up, 1t turns 


t 
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upon the construction to be placed upon subsequent clauses of the lease deed. They 
are clauses 2 and 4 Clause 2 states . 


* The lessee ıs permitted to put up a building at a cost of not more than Rs 10,000 on the plot 
leased to him, after approval of the plan of the proposed building by the Board of Directors of the lessors, 
and the construction to be put up must be in accordance with the plan approved by the Directors oí" 
the lessors ” 


Clause 4 states . 

** The lease shall be in force for a terms of ten years commencing from the first day of May, 1947; 

and on the expiry thereof the lessee shall surrender possession of the entire property and the construc- 
tions ifany thereon On vacating or giving possession as above the lessors shall pay the veluation 
thereof, then current or the sum of Rs 5,000 whichever is less ” 
One can also briefly refer at this stage to the correspondence that passed between 
the parties, before the execution of the lease deed, to find out the background against 
which the agreement was entered into In Exhibit A-2 dated goth January, 1947, 
the defendant wrote to the plaintiffs saying that he wanted the vacant site to be 
leased to him so that he could put up a building with upStairs on the land at a cost 
not more than Rs 7,500 that on expiry of the lease, the plaintiffs might continue 
the lease to the defendant for whatever period they hked, but if they did not want 
the lease to be continued, he should be paid the cost of the superstructure (Rs 6,500) 
or the then estimated value of the improvement He also wanted to know the price 
at which the plaintiffs would sell the site to the defendant, if they were willing to do 
so. In Exhibit A-3 dated 8th February, 1947, he accepted the rent of Rs 45 as 
Settled by the President of the plaintiffs’ Fund and agreed to make his own arrange- 
ment for providing a garage for the existing tenant, Somasundaram He reiterated 
his intention to construct a building with upstairs at a cost of not more than Rs. 7,500 
and after expiry ofthe lease period of ten years, agreed to take back the amount less. 
depreciation or the market value whichever 1s less In Exhibit A- 5 the defendant 
again wrote to the plaintiffs saying that 1n their mutual interest, 1t would be better 
if they were agreed about the amount payable being Rs. 5,000 or the then market 
value whichever 1s less, when the building was to be surrendered after ten years 


No doubt, at the time when this agreement was entered into, the City Tenants’ 
Protection Act, 1922, did not govern the relationship between the parties. But the 
Transfer of Property Act apphed. It 1s well-known that in India the maxim of the 
English law quic quid in aedificature solo, solo cedit will not apply but section 108 (A) 
ofthe Transfer of Property Act is the provision to be applied. Under that section, 
the lessee, after the determination of the lease but while still in possession of the pro- 
perty leased, can remove the superstructure which he has put up, but if he fails to 
do so, the superstructure belongs to the lessor of the sıte. But this will be subject 
to a contract or local usage to the contrary The lease deed in this case provided 
certain terms to govern the construction of the superstructure by the defendant. 
The learned counsel for the appellant contended that the moment the superstructure 
was built on the plot, 1t became the property of the landlord, and that the only 
question that remained to be determined at the end of the lease was one of compen- 
sation which according to the terms of the lease deed, was Rs 5,000 or the value of 
the superstructure, whichever was less Butit has to be pointed out that the terms of 
the lease deed 1n thiscase do not contain any clause which makes the superstructure, 
the property of the landlord, the moment it 1s put up The terms ın clause 2 that 
the Board of Directors of the lessors should approve the plan of the building might 
have reference to clause in the lease deed whereunder they had agreed to take the 
superstructure on payment of the valuation current at the expiry of the lease limited 
to a maximum of Rs 5,000 Clause 2 would also show that they desired to have a 
building put up which will be suitable for their purposes after it 15 surrendered to 
them But this provision for approval by the Directors of the plan of the super- 
structure, will not by itself show that, under the agreement, ıt was intended to convey 
the superstructure to the landlord, the moment it was put up on the land Clause 
4 requires that the landlord has to pay the valuation of the construction if any on 
the property on the expiry of the lease Therefore, if there is no superstructure 
remaining on the lend at the expiry of the lease, the landlord need not pay any 
value therefor It 1s also an open question as to whether, if the lessee had put up a 
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building on the plot without the approval of the plan by the Board of Directors of 
the lessors, as provided 1n clause 2, the lessee could insist upon the lessors taking the 
building, and paying him the current valuation or Rs. 5,000 whichever is less, under 
clause 4. The lessor ın a proper case could urge that he was not bound to comply 
-with the terms of clause 4, as the lessee had not complied with the terms of clause 2 
in the matter of submitting the plan for approval. Therefore in the absence of 
specific clauses in the lease deed, which made the superstructure the property of 
the landlord, the momentit was put up on the land, and in view of the reasons above- 
‘mentioned, ıt appeals to me that this ıs nota case where the superstructure should 
be deemed to have become the property of the landlord, the moment ıt was put up. 
‘On the other hand, the background as well as the terms of the lease deed show 
that what the landlord and the lessee agreed td was to make a provision under which 
in lieu of the then existing provisions of the Transfer of Property Act under section 
108 (A), the landlord was to take the building of the tenant for its valuation, limiting 
the value to an amount of Rs 5,000 
'The further argument of the learned counsel for the appellant, was that under 
the terms of the lease deed, on"the expiry of the period of the lease, the landlord in 
any event became the owner of the superstructure, subject to his paying a specified 
amount as compensation or value therefor, and that to such a case, the Proviso to 
section 12 of the City Tenants’ Protection Act will apply. In this connection the 
appellant cited. certam authorities, relating to the interpretation of section 12 of 
of the City Tenants’ Protection Act, which reads 
** Nothing ın any contract made by a tenant shall take away or limit his rights under this Act, 
provided that nothing herein contained shall affect any stipulations made by the tenant in writing 
registered as to the erection of buildings ın so far as they relate to buildings erected after the date 
of the contract ” 
The first part of the section has been interpreted by prior decisions to the effect 
that ıt embodies the prmciple that no party could contract himself out of the statute. 
In view of the terms of this first part of section 12, the Proviso to section 12 which 
saves any stipulation made by the tenant m writing registered as to the erection of 
buildings ın so far as they relate to buildings erected after the date of the contract 
thas been held to refer to collateral stipulations regarding the size, cost, situation and 
so on of the superstructure, but will not refer to a stipulation “ cuttmg down or 
extinguishing altogether the right cf the tenant to get compensation in respect 
of a building built by him which 1s given by the Act "—vide Vedavall: Thayarammal v 
Junus Chettar*. This decision which was by Pandrang Row, J., was reversed ın 
appeal by a Bench of this Court in Vedavalle Thayarammal v. Junus Chettrar®, on the 
ground that the tenant in that case was not the owner of the superstructure, but the 
rest of the observations of Pandrang Row, J, has remamed good law, and they 
were followed by Ramachandra Iyer, J., (as he then was) in Ponnambala Achary v. 
Man, as well as by a Bench of this Court consisting of Rajammanar, C.J. and 
‘Ganapatia Pillai, J., m Vajrapur: v. New Theatres Carnatic Talkies Lid.4. In the last 
mentioned decision, 1t was observed that the Proviso to section 12 should not be 
construed in a manner which would lead to the result of abrogatmg the protection 
given to the tenant by the first part of the section 
Both Ponndmbal Achayr v. Mam? and Vajrapuri v. New Theatres Carnatic Talkies Ltd.* 
dealt with cases where the lease deed contained a stipulation that the lessee should 
remove the superstructure and deliver vacant possession on the expiry of the lease. 
It was held that this stipulation would not fall under the Proviso to section r2 
bearmg in mind the observations of Pandrang Row, J., and that ıt would not deprive 
the tenant of the protection given under the first part of section 12 of the Act. The 
matter came up agam before a Bench of this Court consisting of Ramachandra Iyer, 
C.J. and Kunhamed Kutti, J., m Narsram Narandas v. Venkataswam Naidu’. 
In that case, the learned Judges had to mterpret a lease deed, which contamed an 
express stipulation that the tenants should not put up a superstructure on the land 
leased. The tenants put up a superstructure, m violation of this stipulation, and 
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then claimed the benefit of the City Tenants’ Proctection Act. It was held that it 
was implicit from section 12, that the Legislature contemplated only cases where 
buildings were put up on the land, and not cases in which there was an agreement 
not to put up any building, and that the benefits of the Act were not mtended to be 
conferred on those tenants, where there 1s a stipulation between the landlord and 
the tenants not to put up any building on the property. In this view, the decision 
in Narasram Naramdas v Venkataswami Naidu+, did not follow certain observations 1n. 
an earlier case m Kannammal v. Kanakasabhai?, and also differed from certam obser- 
vations made in the course of the judgment in Vajrapurt v New Thearters Carnatic 
Talkies Lid 3, which were condidered to be obiter. : 

Next learned. counsel for the appellant relied upon on an unreported decision. 
of Ganapatia Pillai, J , afd Venkatadri, J., m Appeal No. 355 of 1959 ^ In that 
case the landlord, who owned a vacant site ın Coimbatore City, leased it to the 
tenant for a period of 12 years commencing from 27th September, 1945 The 
rent agreed was Rs 25 per month for the first six years, and Rs 30 per month for 
the next six years. It was agreed that the lessee should put up a buildmg at the 
site as per specifications contained ın the lease deed, and surrender possession of 
the building along with the site to the appellant therem without any claim for 
compensation for the superstructure. There was also a provision that, if the lessee 
did not put up the structure, the rent payable would be Rs 40 per month The 
tenant put up the superstructure, as per the conditions in the lease deed The 
lease expired on 27th September, 1957. The Madras City Tenants’ Protection. 
Act was extended to Coimbatore Municipality on 19th February, 1958 The 
tenant claimed the benefits of the Act. The landlord, however, urged that even 
before the City Tenants’ Protection Act was made applicable to Coimbatore Munici- 
pality, he had become the owner of the superstructure, and that, therefore, the tenant 
could not rely upon the City Tenants’ Protection Act in his favour Secondly, it 
was contended in the alternative for the landlord that under the contract of tenancy 
the building became the property of the landlord, on the expiration of the lease, 
and such a stipulation would fall withm the ambit of the Proviso to section 12. 
The learned Judges constitutmg the Bench after referrmg to the earlier decision 
above cited, also referred to two decisions of Supreme Court m Bhatia Co-operative 
Housing Society Lid. v. D.C Patel? and Dr. K A. Dhazryawan and others v FR. Thakur 
and others*, and laid down that the terms m the contract providing for the transfer 
of the ownership of the buildmg at the termination of the lease, was a stipulation 
as to the erection of the building, and was therefore saved by the Proviso to section 
12 of the Act. They also stated that, despite section 12, this class of cases where- 
under the tenants had agreed to the transfer of ownership of the building to the 
landlord at the expiration of the term of the lease would fall outside the ambit 
of the Act, provided that at the time when the Act came into force, the landlord 
had become the owner of the building according to the terms of the contract The 
Bench also referred to the earlier decisions m Vajrapunr v. New Theatres Carnatic 
Talkws Lid ? and Poonnambala Achary v. Mam’, and pointed out that those decisions 
were only concerned with mstances where a tenant had contracted himself out of the 
right to claim either compensation for the bulding erected or the right to purchase the 
landlord's mterest m the site, by 1eason of the term of the contract that'on the expiry 
of the lease period, the tenant shall vacate the premises and give vacant possession 
of the land In those decisions there was no stipulation m the contract which 
provided for the transfer of ownership of the building put up by the tenant to the 
landlord. ‘The two Supreme Court decisions cited above were relied upon by the 
Bench to find out the legal effect of a term m the lease deed p1ovidimg for the trans- 
fer of the ownership of the building put up by the tenant. The Supreme Court 
decisions however dealt with the provisions of the Bombay Rents, Hotel and 
Lod, ng House Rates Control Act, 1947. 


1 (1963 1 MLJ 140 ILR (19.3) Mad K M. Sridharan Nair and others (1963) 2. M L J. 
649 559 
"Z  (1931)61 MLJ 535 ILR 54 Mad 845, 5 (1952) SC J 642 (1963) SCR 185 


3 (1959)2ML J 469 6 (1958) SCJ 1060 (1959) SCR 799 
4 Since reported P K  Palamappa Gounder v. 7 (1958)2MLJ 560 





~ 


Ij M/S. M. M ABBAS BROS. v. STATE OF MADRAS. 219: 


No doubt m this case, before the period of the lease had been terminated in 
1957 the amendment of the City Tenants’ Protection Act, had come mto force from 
1955 However the view of the Bench of this Court, in the decision last cited 
regarding the application of the Proviso to section 12 of the Act to a case where the 
landlord and the tenant agreed to the transfer of the ownership of the building on 
the expiry of the lease, to the landlord on certain specified conditions, is bindmg 
on me. In the case which came up before the Bench, no specific amount of com- 
pensation was provided for, but there was a clause m the lease deed providing for a 
more favourable rate of rent if the lessee was to put up a building as stipulated by 
the landlord. But im the present case, the contract 1tself provided for a fixed amount 
of compensation limited to a maximum and it was also stipulated that while putting 
up the building the lessee should not exceed 4 fixed amount, and also should get 
the plans and estimates of the building approved by the landlord. These circum- 
stances reinforce the contention that, both at the inception of the lease agreement 
and also during the contmuance of the lease agreement 16 was understood between 
the landlord and the tenant that the building put up for the purpose should be trans- 
ferred to the landlord, at the expiry of the lease deed, subject to the landlord paying 
its value, limited. to a maximum of Rs. 5,000 as compensation Adopting the view 
of the Bench, I hold that this stipulation 1s one which falls within the Proviso to section. 
12, and, therefore, 1t has to be enforced ın this case, notwithstanding the provisions. 
of the City Tenants’ Protection Act 

In this view, I allow the appeal and set aside the decree of the lower Court. 
The suit will be decreed for possession of the suit property on condition of the plaintiffs 
depositing Rs 5,000 (as offered by him) representing the value of the superstruc- 
ture within one month from the date of the receipt of this decree with lower Court. 
The quantum of mesne profits will be decided by separate application in the lower 
Court 

There will be no order as to costs m this appeal 


V.S ———— Appeal allowed. 


IN THE, HIGH COURT OF JUDICATURE AT MADRAS. 
(Appellate Jurisdiction ) 
Present —Mr Justice M. ANANTANARAYANAN AND Mr. Justice P. RAMA- 
KRISHNAN 


Messrs M M. Abbas Bros , represented by its partner, Mohem Bhat 
and another Appellants* 


U. 
The State of Madras represented by the Secretary to the Govern- 
ment of Madras, Home Department, Fort St., George, Madras 
and others Respondents. 


Madras Buildings (Lease and Rent Control) Act (XX V of 1949), sections 13 and 7 (3) (a) (t)—Landlord’ 
already ın occupation of non-residential premises unable to evict tenant of other non-residential premises —bLandlord 
requiring such premises—Exemption by Government of the premises from the provisions—Legality and propriety 

No rigid rulescould be laid down that merely because eviction could not be obtained 1n a parti- 
cular case under the Act, 1t necessarily followed that the concerned premises could not be the subject 
of exemption under section 13 of the Rent Control Act 

The intendment of the Legislature ın enacting section 7 (3) (a) (m) was that ıt would be un- 
reasonable to evict atenant from non-residential premises where the landlord was already ın occupa- 
tion of non-residential premises for his own business But it by no means follows that there cannot be 
special facts and circumstances, constituting either great hardship or of abuse of rights, which would 
justify the Government in exempting such premises under section 13 of the Act. 

On the facts, the landlord and the tenants were engaged ın the same business carried on in the 
specialised locality, the tenants had other accommodation of their own, the rented premises occupied 
by the landlord were quite 1nadequate for his expanding business, and the order of exemption was held 
to be justified 

No contention was put forward 1n the case that what was impledly prohibited under the Act 
had been achieved by an exemption, in order to favour a party, o1 with a hostile discrimination or 
mala fide 


a — Wr —— —— Ó—————Á——! 
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! Appeal under Clause 15 of the Letters Patent against the order of the Hon'ble 
Mr Justice S Ramachandra Iyer, dated roth November, 1960, and made in 
the exercise of the Special Original Jurisdiction of the High Court in Writ Petition 
Nos. 732 and 733 of 1958 presented under Article 226 of the Constitution of India 
to issue a Writ of certzorart calling for the Records m GO Ms. No 2216 (Home) 
dated 5th August, 1958, on the file of the Secretary to the Government of Madras, 
Home Department, Fort St. George, Madras, in respect of premises Nos. 7 and 6 
respectively in Sembudoss Street, G T., Madras, and to quash the order made therem 

: S. Mohan Kumaramangalam and S. Gopalaratnam, for Appellant m W.A No. 156 of 
1960 : 
, S Mohan Kumaramangalam and K.V. Sankaran, for Appellant in W.A. No. 157 of 
1960. 
The Additional Government Pleader for 1st Respondent m both appeals 
K. Srinwasan, for 2nd Respondent ın both appeals. 


K. Srinwasan and D S. Meenakshsundaram, for grd and 4th Respondents im 
W.A No 156 of 1960. 


K. Srinwasan and A. Devanathan , for 3rd and 4th Respondents in W.A. No. 1 57 
‘of 1960. : 
The Judgment of the Court was delivered by 


Anantanarayanan F.—These are connected appeals respectively by M M. Abbas 
Bios , carrying on business at No. 7, Sembudoss Street, G.T., Madras, and Saleh 
Bros , similarly carrying on business at No. 6, Sembudoss Street, G T., Madras, 
from the judgment of Ramachandra Iyer, J., (as he then was) in W.P. Nos 792 
-and 733 of 1958 before the learned’ Judge. Both the appellants pray the Court 
for the issue of a Writ of cerrar i under Article 226 of the Constitution, quashing the 
‘order of Government in G O Ms. No. 2216 (Home Department) dated 5th August, 
1959, exempting the above-named business premises from the operation of section 7 
of the Madras Buildings (Lease and Rent Control) Act, (Act XXV of 1949), by 
virtue of powers vested in Government under section 13 of the said Act. The 
learned Judge (Ramachandra Iyer, J.) dismissed the Writ Petitions, holding that, 
under the circumstances of the matter, the Government were justified in the exer- 
cise of powers of exemption under section 13 of the Act. As the entire question 
involved is of some importance, particularly with reference to the dicta of this 
‘Court in Abdul Subban Salub E Sons v. State of Madras}, interpreted ın the light of 
other decisions of this Court which have sought to explain that decision, and to 
the observations of other Lordships of the Supreme Court upon the ambit ang 
character of the powers of Government under section 13, in P J. Iram v. State of 
Madras?, it becomes necessary to set forth the facts of these two instances of exemp- 
tion precisely and 1n some detail. 


For, 1n order to do Justice to the arguments of learned counsel for the appellants 
(Sri Mohan Kumaramangalam), it ıs essential that the grounds which prompted 
the Government to exercise their powers of exemption should be narrowly Scrutinised, 
in the light of the background of facts against which the exemptions took place. 
It 1s ony if this 1s done that we can be in a position to estimate the degree to which 
these acts of exemption were either arbitrary, or so opposed to the policy and princi- 
ples of the Act itself, as to justify the striking down of the relevant order under the 
powers of Judicial review. 


The actual order of Government (GO. Ms No. 2216) itself furnishes the 
previous history of these cases, in some detail. The two appellants are persons 
carrying on business ın 1ron, steel and hardware in this City, for many years They 
have been tenants of the respective premises (Nos 6 and 7, Sembudoss Street), 
with regard to the conduct of their business, for over twenty-five years — A certain 
A Khaleel was the proprietor of these buildings in 1947, when each of them fetched 

„a monthly rental of Rs. 112-8-0. In that year, these premises were purchased by 
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one Kuppuswami Naicker, who was also doingjbusiness in Iron and Steel, with 
his office at No 15, Sembudoss Street. It 3s common ground between the parties 
that this street 1s a highly specialised locality of the business quarter of the town, 
where dealers 1n 1ron, steel and haidware have their offices and shops., In 1949, 
the rents for these premises were each increased from Rs 112-8-0 per month to 
Rs. 212-8-0 per month. In 1956 for the first time, Kuppuswam1 Naciker (landlord) 
applied to the Government of Madras for exempting these business premises from 
the provisions of the Madras Buildings (lease and Rent Control) Act. 


The grounds upon which this exemption was sought by the landlord in 1956 
are the same as the grounds upon which he.later successfully obtained orders of 
exemption 1n 1957, after failing in his initial attempt. The landlord averred that 
his business was expanding, and that the ground-floor of No. 15, Sembudoss Street 
was totally 1nadequate for his business, and very congested. He was paying a 
rent of nearly Rs. 550 per month for his office buildings and stock godowns, while 
he was getting only a rent of Rs. 425 pe: month for the two premuses Nos. 6 and 7 
Sembudoss Street. If he umproved those buildings, he could obtain nearly a rent 

.ofRs 1,000 per month and also have decent accommodation for his office. Actually 
these two tenants of the buildings (appellants), had other available accommodation 
oftheir own. By getting control of the premises, he could accommodate the godowns 
and office in one place, and improve his business Further, the buildings were old 
and dilapidated, and urgently required alterations and improvements. It 1s not in 
dispute that, after the appellants filed objections to this memorandum of the land- 
lord, a report was submitted to Government by the Accommodation Controller, 
Madras, after making a local inspection. ‘That office: was of the opinion that the 
landlord genuinely required additional accommodation for his expanding business, 
that it was but fair that he should occupy buildings owned by him ın the locality 
where the particular trade was being carried on, that the buildings were dilapidated 
and urgently required repairs and hence that the request of the landlord was rea- 
sonable. 5 


After setting forth all this previous history, the effective portion of G. O. Ms. 
No. 2216 runs as follows :— 


“ The Government have carefully examined the request of the petitione: and they have also fully 
gone into objection statements of the two tenants Messrs Saleh Brothers and Messrs Abbas 
Brothers. They consider that it 1s clear that the petitioner requires premises Nos. 6 and 7 for his normal 
and legitimate business, having regard also to the legitimate expansion of such business The govern- 
ment therefore, accepts the recommendation of the Accommodation Controller and considers that 
premises Nos 6 and 7 Sembudoss Street, G T Madras, may be exempted from the provisions of sece 
tion 7 of the Madras Buildings (Lease and Rent Control) Act, 1949 and they accordingly exempt these 
two buildings.” 


In this context itself, ıt may be useful to refer to the counter-affidavit filed on 
behalf of the Government for 1t cannot be disputed that that could also be looked 
into for elucidation of the ground which led the Government to exempt the build- 
ings; particularly as the actual order of exemption itself summarises the ground 
and 1s not a mere bald record of an administrative decision, which has to be entirely 
supplemented by a latter affidavit. Ina material part of the counter-affidavit it 
is stated. 


‘The Accommodation Controller after mspecting the building, reported in his letter dated 9th 
March, 1958 that the buildings required repairs and remodelling, that the landlord could not occupy 
the buildings without demolishing and reconstructing them, that he was — proposing to reconstruct 
the building and would be prepared to vacate the portion of premises No 15, Sembudoss street if 
premises Nos 6 and 7, Sembudoss Street, were exempted from the provisions of the Act.” 


Government proceeded to claim that the facts and circumstances were carefully 
considered by them and that the ımpugned order was not at all contrary to the 
objects of the Madras Buildings (Lease and Rent Control) Act. It was reasonable 
to exempt these premises from the provisions of section 7 of the Act. 


Before proceeding to deal with the arguments of learned counsel for the ap- 
pellants (Sr: Kumaramangalam) ın the light of the decisions of this Court including 
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Subhan’s case!, 1t 18 essential to refer to the dicta of their Lordships of the Supreme 
Court in P J. lram v State of Madras? for the authoritative elucidation of those 
principles with reference to which any individual exercise of the power of exemption 
under section 13 of the Act ought to be judged by this Couit, within the ambit of 
Judicial review 


In Globe Theatres, Lid. v. State of Madras?, Rajamannar, C J. and Panchapakesa 
Ayyar, J , had occasion to consider a challenge of section 13 ofthe Act both with 
refeience to Article 19 of the Constitution and Article 14 of the Constitution The 
following passage from Judgment of Rajamannar, C J., ıs of some importance, in 
the context of the argument before us. 


“ Apart from the legal position which I shall presently deal with, there 1s the practical aspect 
of the matter On the other hand, it ıs obvious that there should exist a power of exemption 
to be exercised in proper cases On the other hand, ıt would be dangerous to vest ın the executive 
unfettered discretion 1n granting exemptions, a discretion which cannot be challenged 1n a Court On 
the one hand, ıt 1s not easy or festble to enumerate the grounds on which exemption should be made 
On the other hand, ıt would be wrong to allow the Government to exercise the power of exemption 
on irrelevant or mala fide considerations ” 


In P F Iran v State of Madras*, which wasan appeal from the decision just refeired: 
to the following observations were made by the Supreme Court, with specific refe- 
rence to the principles upon which any individual exercise of power by Govern- 
ment unde: section 13 ought to be assessed by the High Court. 


* The Preamble to the Act ran 


* Whereas ıt ıs expedient to regulate the letting of residential and non-residential buildings and 
to control the rents of such buildings and to prevent unreasonable eviction of tenants therefrom in 


the State’ 


This meant that the legislation was enacted for achieving three purposes (1) The regulation of 
letting (2) The control of rents and (3) The prevention of unreasonable evicton of tenants from 
residential and non-residential buildings ‘The Act was the latest ın the series of enactments and 
orders dating back to the period of the Second World War when, due inter aha to large-scale 
movements of populations to urban areas, there was an acute shortage of accommodation in the 
principal towns, as a result of which tenants ousted from buildings occupied by them onthe termination 
of their tenancies could not find alternative accommodation and were thrown on the streets, and 
thus owners of house-property could, if left unchecked, unfairly exploit those who sought accommoda- 
tion The enactment im terms protected the nghts of tenants m occupation of buildings from being 
charged unreasonable rates of rent and from being unreasonably evicted therefrom. 


Though the enactment thus conferred these rights on tenants, ıt was possible that the statutory 
protection could either have caused great hardship to a landlord or was the subject of abuse ‘by the 
tenant himself It was not possible for the statute itself to contemplate every such contingency and 
make specific provision therefor in the enactment It was for this reason that a power of exemption 
in general terms was conferred on the State Government, which however could be used not for the 
purpose of discriminating between tenant and tenant, but in order to further the policy and purpose 
of the Act which was, 1n the context of the present case, to prevent unreasonable eviction of tenants 
The learned Judges of the High Court, therefore, held that while section 13 of the Act was consti- 
tutionally valid, any individual order of exemption passed by the Government could be the subject of 
Judicial review by the Courts for finding out whether (a) 3t was discriminatory so as to offend Article 
14 of the Consttution, (b) the order was made on grounds which were germane qr relevant to the 
policy and purpose of the Act, and (c) ıt was not otherwise mala fide We find ourselves in complete 
agreement with the approach and conclusion of the learned Judges of the High Court to the con- 
sideration of the question of the constitutional validity of section 13 of the Act’ 


With this perspective and approach we are now 1n a position to consider the 
main argument of the learned counsel, Sri Kumaramangalam, for the appellants. 
The argument 1s not based either upon any assumption that these two instances of 
exemption involved a hostile disciumination offending Article 14 of the Constitution 
or that Government were not acting bona fide in the exercise of their powers. But 
the argument 1s that the impugned orders are contrary to the policy and intend- 
ment of the Act, at least by implication, and hence that they should not be sustained. 
Under section 7 (1) of the Act 
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** A tenant shall not be evicted whether in execution of a decree or otherwise, except in accordance 
with the provisions of this section ” 
This, read with the Preamble to the effect that one of the objects of the legislation 
was “to prevent unreasonable eviction of tenants ", justifies an inference that 
section 7 itself forms a compact Code of what would constitute situations of 1ca- 
sonable eviction. Under section 7 (3) (a) (1m) which applied to the piesent instances 
of non-residential premises, the landlord can ,evict the ienant from such piemises 
and obtain possession only if. 

* tbe landlord 1s not occupymg for purposes of a business which he 1s carrying on, a non-residen- 

tial building ın the city, town or village concerned which 1s his own or to the possession of which he 1s 
entitled whether under this Act or otherwise ” 
In the present case, since the landlord 1s admittedly ın possession of rented premises 
No 15, Sembudoss Street, a non-residential premises, for the conduct of his business, 
he could not evict the tenants, (appellants) under section 7 ofthe Act All possible 
instances of eviction could be summarised under the following heads: 


(1) Cases in which the Act itself provides for eviction 
(u) Cases in which eviction 1s prohibited under the Act, either expressly 
or by implication. 


(in) Cases or situations where the Act had omitted to provide for eviction. 


There are clear authorities of this Court for the view that the power under section 13 
could not at all be exercised 1n respect of cases within the first category, for that 
would not only render the process of eviction under the Act meaningless or super- 
fluous, but also imply that Government could frustrate the decisions of statutory 
Tribunals under the Act, by granting exemptions even where a Tribunal had held 
that the landlord was not entitled to evict Equally, it is contended, the power 
under section 13 ought not to be used to exempt premises in cases where eviction 
1$ prohibited under the Act, either expressly or by necesary implication. This, 
it is argued, is the essence of the decision in Subhan's Case? Nor has any decision 
which has subsequently explained the scope of that case, rendered it essential to 
whittle down suck an interpretation. But, according to the learned counsel, the 
powers under section 13 could be amply exercised ın those situations with regard 
to which the Act is silent, and where eviction is neither provided for, nor prohibited. 
Since the present instances come within the mischief of the implied prohibition of 
section 7 (3) (a) (in) the present orders of exemption ought not to be sustained 


This renders it imperative that we should immediately proceed to Subhan’s 
Case 1, which 1s the pivotal case on which the argument turns Very briefly stated, 
the facts in that case were as follows '— 


Premises No 6, V V. Koil Street of the City, were in the occupation of N 
Abdul Subhan & Sons on a monthly rent of Rs 170 The landlord applied to 
the Government for grant of exemption of the premises from the provisions of the 
Act : 

** On the greund that he purchased the premises for a sum of Rs 25,000 for the specific purpose 
of re-starting his commission mand: business, and that the present premises he 1s living 1n, 1s unsuitable 
for this business and that, therefore, he needs the premises for his own occupation and use " 

The question of the alleged sub-letting by the tenant, from which he 1s alleged to 
have obtained unconscionable advantage at the expense of the landlord, was dealt 
with by the learned Judges of the Bench and considered to be urelevant But, 
dealing with the main ground of exemption, they observed as follows, with specific 
reference to section 7 (3) of the Act 


* The policy of the Act, as could be seen from these provisions, 1s to deny the right of the landlord 
to evict a tenant from a non-residential building, unless the landlord himself does not occupy another 
non-residential building in the same city If he does occupy such a non-residential building, the 
Legislature has debarred him from getting possession of a non-residential building in the occupation 


of a tenant 
* m * * * * 


a pee M. adl iid 
1.5, (1959) 2 M L J. 387, 
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As already pointed out by us, the decision in Globe Theatres’ Case 1, has laid down that the power 
given to the Government to exempt any premises from the operation of the Act could only be exercised 
in furtherance of the object ofthe Act should also be ın consonance with the policy of the Act 
we fail to see how procuring the premises, for the landlord for a purpose for which he 1s not entitled 
to evict a tenant under the provisions of the Act, would be in a furtherance of the object of the Act 


The second ground, namely, that the landlord required the premises m. question for the pur- 
pose of his business since the premises which he 1s already occupying 1s unsuitable, 1s one which 1s not 
permitted as a ground for eviction under the provisions of the Act but is also not 1n furtherance of the 
policy underlying the Act Urider the circumstances, 1t would not be open to Govern- 
ment to add to these grounds either on the score of convenience of the landlord or on the ground of 
ease of the proposal put forward by the landlord for alternate accommodation to the, evicted 

enant » 

Now, this case was prior to the authoritative pronouncement of their Lordships 
of the Supreme Court in P F Iram v State of Madras? Jt came up for considera- 
tion, subsequently, in more than one decision of this Court. In Perumal Chetu &? Co v. 
State of Madras?, the scope of this case was explained by Rajagopalan, J , and the 
learned Judge observes that Balakrishna Ayyar, J., had occasion to examine the 
same issue in W P No. 290 of 1957 In Clunnah Servai v. State of Madras, 
Rajamannar C J , observed as follows with regard to Subban’s case5,to which he 
himself was party. 

"In Writ Petition No 2 of 1954, Rajagopalan J , upheld the order of exemption passed by the 
Government following the principles laid down ın the Globe Theatres Case 1, and Writ Appeal No 27 of 
1953 It was contended before the learned Judge that the statutory Tribunal had decided against 
the landlord, and the order of the Government was designed to reverse the order of the 'Tribunals and 
on the material placed before the tnbunals But the learned Judge did not agree with that 
contention He certainly subscribed to the proposition that if the Government exempted the premises 
from the provisions of the Act on the very same grounds, 1t will in effect amount to a reversal of the 
appellate authority though 1n an indirect way, and an order passed 1n such circumstances would be 
ım excess of jurisdiction. It 1s this latter aspect which compelled this Court to set aside the order of 
exemption in Abdul Subhan Sahib v State of Madras® 
As Rajagopalan, J., observed in Perumal Chetty & Co , v. State of Madras? - 

S E. x the grant of exemption 1s not vitiated merely because it may result in eviction 
on grounds other than those specified ın section 7 of the Act It should be obvious that, 1f the 
desired eviction could be secured under the terms of the Act 1tself, there should be no occasion at all 
to grant any exemption from the operation of the Act The exemption 1s not,a substitute for a relief 
permissible under the Act itself ” 


In Globe Theatre Private Lid. v. State of Madras®, Rajamannar, G J., and Veera- 
swami, J., had agam occasion to consider the question of exemption under section 
13, the challenge bemg that Government m passing the order were really adding 
another ground for eviction to the grounds set out m section 7 ofthe Act. In deliver- 
ing the judgment of the Court the learned Chief Justice (Rajamannar, C.J.) reiterated 
the principle that the ground of exemption under section 13 can never be merely a 
ground for eviction obtainable under the process of the Act itself He then added, 
in a significant passage, with regard to the aigument that Government could not 
exempt upon a ground not set out im section 7° 


“We confess that there are here and there certam observations m this case Subhan’s case? which 
might appear to support this argument But when examined carefully ıt will be evident that 1t was 
not the intention of the Division Bench to lay down a general proposition that the exemption could 
be granted only on grounds contained in the Act as valid ground for eviction Indeed the contrary 
was laid down in the leading decision in The Globe Theatres v State of Madras! In a later decision, 
the same Division Bench which decided Abdul Subhan Sahib & Sons v Stare of Madras* explained the 
decision in Chinmah Serva v State of Madras* 

But the argument of Sri Kumaramangalam is that all this leaves mtact and 
untouched, the broad dictum laid down in Subban's Case®, to the effect that section 
13 could not be invoked to exempt premises with regard to which it 1s clear that 
eviction was prohibited, expressly or by implication, under the Act itself. For, 
such an exercise of power would be contrary to the policy and intendment of the 
statute and would also offend the criterion laid down by the Supreme Court m 
P.J. Iram v. State of Madras?, Relevant to this aspect, Subhan’s case” was rightly 
decided and the subsequent explanations of that case do not affect the core of this 
TEA ESS 





1 (19542MLJ 110 3. (1960 2ML 271 
2 (1962)1 An WR (SC)92-(1962) IM LJ 4 (1960) 2 M L J 191 
(SG) 92» (1962) 1 SCJ 194 AIR, 1961 SC 5 (1959) 2 ML] 387. 
1731. 6. (1961) 1 M.L J. 85. 


T] M/s. M M. ABBAS BROS ? STATE OF MADRAS (Anantanarayanan, J.). 225 


contention Learned counsel does not dispute that section 7 itself contains express 
prohibitions against eviction, in other parts of the same section such as section 
7 (3-A), with regard to a tenant employed m an essential service, or a building let 
for use as an educational mstitution, etc But he argues that section 7 (3) (a) (iii), 
by logical implication, implied that where the landlord 1s already in possession of 
other non-residential business premises, it would be opposed to the policy of the 
Act, to evict a tenant from the landlord's own premises. What is thus prohibited 
under the Act, cannot be accomplished by the use of section 13. 


Wt might, before proceeding to deal with this argument, refer very briefly to 
certain other decisions which do not, however, touch the centre of this problem. 
Thus, in Nagamanickam Chettiar v Nallakannu Serya 1, Rajamannar, C J., upheld an 
eviction under the Act, itself, under section 7 (3) (a) (iii) but the finding was that the 
landlord in that case ‘‘ was not ın occupation of building for the purpose of carrying 
on the business of maufacturing camphor with the help of power-driven machinery." 
The learned Chief Justice also referred, in this context, to section 7 (3) (c), which 
relates to the situation of a landlord in partial occupation of the premises, the tenant 
being in possession of the rest Again, in Pannalal Jagannath Prasad Gupta v. State of 
Madras?, Veeraswami, J , had occasion to consider the bona fide requirements of a 
Jandlord of a non-residential premises for his own occupation as a ground justifying 
the exercise of power under section 13 of the Act. The learned Judge set forth 
the dicta of the Supreme Court in P F Iram v. State of Madras*. Waving regard to 
the particular facts and circumstances of the case, the impugned order of Govern- 
ment was held valid, and there is reference both to Subhan's Case*, and to Chinniah 
Servai’s Case? Yncidently it was observed that Chinnaiah Servai v. State of Madras5, 
related to a situation not provided for by the Act, namely, where the owner of a 
non-residential building applied for eviction of a tenant of such a building on the 
ground that the bona fide required ıt for his residential purposes It was observed 
that section 11 (1) of the Act provided only for the converse case of residential build- 
ing being converted into a non-residential buildmg, with the permission of the 
Controller. In brief therefore, the specific argument now put forward is not 
converted by these decisions, apart from' the reference in Subhan's case*, which we 
have already extracted. 

This aspect also came up for consideration in F. Andrews v. Abhorani 
Ammal and others?, to which one of us was a party. but, though that case 
related to an appellant, claiming express protection from eviction under section 
7 (3-A) of the Act, in the context of an order of exemption under section 13, the 
decision might not be material for the present purpose, as the Court held, upon the 
facts, that the landlord also could virtually claim to belong to am essential service, 
and there is a specific exemption in this regard for such a situation under section 
7 (3-A) (1) But the dicta in Iram’s case, are set forth, and it is indicated that the 
purpose of section 13, inter alia, 

“was to provide for those contigencies of either great hardship to the landlord or of abuse re- 
sulting from the conduct of the tenant himself ın clutching at the rights conferred by the statute 7: ' 

Therefore, having regard to the dicta in Jrani’s case? we are unable to see how 
any rigid rule could be laid down that, merely because eviction could not be obtained 
in a particular case under the Act, rt necessarily followed that the concerned premises 
could not be the subject of exemption under section 13. Certainly, the mtend- 
ment of the Legislature in enacting section 7 (3) (a) (iu) was that it would be un- 
reasonable to evict a tenant from non-residential premises, where the landlord 
were already m occupation of non-residential premises for his own business, either 
by virtue of Ius title, or as a tenant under another landlord ; so much is reasonable 
construction But it by no means follows that there cannot be special facts and 
circumstances, constituting either great hardship or abuse of rights, which would 
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justify the Government in exempting such premises under section 13. One of the 
grounds urged by the landlord in the present case itself ıs that that was not a ground 
relied upon by Government for the exercise of their power The landlord has urged 
that the tenants had other premises of their own. We can very well imagine that 
in a case like the present, occupation of premises for trade m a specialised locality, 
may make all the difference betwen prosperity in the trade, or decline im the trade. 
Further, the landlord and tenants could themselves be rivals in the same business, 
which is actually the fact here. In such a context, where the tenant has other 
accommodation but clings to the letter of the law to defeat a rival, can we hgld that 
there are no circumstances of hardship m denying the landlord the right to accommo- 
dation requned for his expandmg basmess, which accommodation he has himself 
secured at great cost, where the landlord 1s further able to show that his own rented 
premises are quite adequate foi the purpose We are unable to see how the 
dicta of their Lordships of the Supreme Court in Iram Case}, could be shorn of their 
effect by the forced construction that even the greatest hardship, or the greatest 
abuse, will not prevail to justify an exemption under section 13, unless 1t 1s an 1n- 
stance of an exemption in a situation of eviction for which there 1s no provision 1n 
the Act. Certamly the argument would have force if it1s contended that that 
which 1s rmpliedly prohibited under the Act has been achieved by an exemption 
in order to favour a party, or with a hostile discrimmation or mala fide. But that 
is not the argument here We aré, therefore, convinced that the decision of the 
learned Judge (Ramachandra Iyer, J ) on this central aspect must be upheld, and 
the Writ Appeals dismissed They are accordingly dismissed with costs to Respond- 
ents 2 to 4. Counsel fee m each case, Rs. 200. 


V.S. — Appeals dismissed 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
(Appellate Jurisdiction ) 


PRESENT —Mr. S. RAMACHANDRA IYER, Chef Justice AND MR. Justice 
P. RAMAKRISHAN. 


V. K. Balakrishnan Naidu Appellant* 
v 


The State of Madras represented by the Secretary, Revenue 
Department, Fort St George, Madras . Respondent. 


Madras Hindu Religious and Charitable Endowments Act (XIX of 1951), section 104 (2) Scope and 
effect 
From the fact that the Government was not in a position to trace the file, no ference by reason 
of its non-production can be drawn ın favour of the appellant It 1s disclosed by the record that the 
Tribunal for Disciplinary Proceedings had other evidence before it on which it could come to the con- 
clusion that the appellant had drawn monies for payment of salary of an alleged bill-collector who 
was not in employment at all and thereby misappropriated that amount This finding of fact can- 
not be interfered with in these proceedings 
The inevitable corollary of treating the employee as having been 1n service under the Government 
from the date when he entered service under the Hindu Religious Endowments Board by virture of 
section 104 (2) of the Madras Hindu Religious and Charitable Endowments Act, 1951 will be that he 
would be liable for disciplinary action by the Government ın respect of any offence committed by 
him during that period 
Appcal under Clause 15 of the Letters Patent agamst the Order of the Honour- 
able Mr Justice G R Jagedisan, dated gth November, 1961, and made m the exercise 
of the Special Original Jurisdiction of the High Court m Wiit Petition No 78 of 
1959 presented under Article 226 of the Constitution of India to issue a Writ of 
Certiorarz calling for the record connected with the Order of the State of Madras, 
Revenue Department, dated 19th February, 1958, and made m G O Ms. No. 651, 
and quash the said order and made therein. 
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S. Mohan Kumaramangalam, for Appellant. 
The Additional Government Pleader, on behalf of Respondent 


The Judgment of the Court was delivered by 


Ramachandra Ivery, C F.—This appeal from the Judgment of Jagadisan, J, raises 
an important question as to the scope of disciplmary proceedings initiated by the 
Government agamst their servants Ihe appellant was employed simce the year 
1942 as a Lower Division clerk and later as an mspector under the Hindu Religious 
Endowments, Board On goth September, 1951 by reason of the provisions of the 
Madras Hindu Religious and Charitable Endowments Act, 1951, the Board was 
abolished and the control of the endowments,'religious and charitable, was taken 
over by the Government. Under section 104 of that enactment, such members of 
the Board as the Government might conside suitable may be appointed by the 
Government in their discretion to any offices provided for in the Act to which they 
may be deemed qualified Sub-clause (2) of the section states that the conditions of 
the service of persons so appointed shall be regulated by rules made by the Govern- 
ment from time to time as af they had entered servwce of the Government on the date of the 
first entertainment as a member of the Board or as its subordinate as the case may be. The 
appellant was one of those taken by the Government for service in their depart- 
ment. On 21st November, 1955 the Tribunal for Disciplmary Proceedings initiated 
proceedings against the appellant charging him of having misappropriated certain 
sums of money under the pretext that they were drawn for payment of salary of a 
bill collector when actually no such bill collector was m service. An adequate 
opportunity was given to the appellant to meet the chage. ‘The Tribunal found 
the charge to be proved and ultimately the Government removed the employee 
from service. 


The appellant thereupon filed an application under Article 226 of the Consti- 
tution for quashing the order of the Government. His complaint was two-fold; 
first that as he should be deemed to have been ın Government service only as and 
from goth September, 1951, when he came to be entertained as a Government 
servant, any misconduct on his part whileserving under the Hindu Religious Endow- 
- ments Board could not legitimately form'the subject matter of a charge by the 
Government , and second that even during the period when he was alleged to have 
drawn monies for payment of salaty to the bill collector, there were complaints 1n 
regard to that matter which were investigated by one of the Commussioners of the 
Hindu Religious Endowments Board and found to be baseless. 


During the course of the disciplinary proceedings the appellant apphed for 
the production of the file relating to that enquiry but the Government were unable 
to produce it as 1t was not traceable The appellant contended that ın as much as 
that file had not been produced, ıt could not be held that he was given a fair oppor- 
tunity to meet the charge against him 


Jagadisan,.J., held against the appellant on both the points. Taking up the 
latter question first we accept the learned Judge’s view that the Government not being 
in a position to trace the file, no inference, by reason of 1ts non-production, can be 
drawn ın favour of the appellant. It 1s disclosed by the record that the Tribunal for 
Disciplinary Proceedings had other evidence before 1t on which 1t could come to 
the conclusion that the appellant had drawn monies for payment of salary of an 
alleged bill collector who was not in employment at all and thereby misappropri- 
ated that amount ‘This finding of fact cannot, in our view, be interfered with in 
these p10ceedings 


The more substantial question for consideration 1s whether it would be open to 
the Government to initiate pioceedings against their employee in respect of an 
offence alleged to have been committed anterior to the time when he took up service 
under the Government. It cannot be denied that the complaint in the case is 
against the probity of the employee and as such, 1t will be open to the Government 
to investigate the matter and very probably if they were aware of the fact that the 
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appellant had been guilty of such misconduct when 1t decided to take him over to 
Government employ from goth September, 1951, they would not have selected him 
to serve under them. ‘This consideration apart, ıt ıs plain that section 104 (2) of 
the Hindu Religious and Charitable Endowments Act creates a fiction by which an 
employee under the Hindu Religious Endowments Board who 1s taken into service 
by the Government after the new Act came into force, will have to be treated as if 
he had entered service under the Government on the date of his first entertainment 
by the Board. That would obviously give the employee rights such as the length 
of his service, etc., in the matter of emoluments and perhaps 1etirement benefits as 
well. In such circumstances, can ıt be said that he could not be treatetl as Govern- 
ment servant from the date of his frst appointment for the purpose of taking dis- 
ciplinary proceedings against him for misconduct? In our view the logical effect of 
the fiction created by sub-section (2) of section 104 of the Act will be to render 
him lable for disciplinary action 1n respect of any such misconduct as well. In 
East and Dwelling Co, Ltd v. Finsbury+, Lord Asquith observed . 


“ If you are bidden to treat an imaginary state of affairs as real, you must surely unless prohibited 
from doing so, also imagine as real the consequences and incidents which if the putative state of 
affairs had in fact existed, must inevitably have flowed from or accompanied it ” 


Applying this principle to the interpretation of section 104 (2) of the Act, an employee 
of the Board who has been taken in by the Government after goth September, 
1951 will have to be trated as having been employed by it even during the time when 
he was serving under the Endowments Board. Unless there be anything in the 
statute to the contrary he will also be liable forany disciplinary action in respect 
of any offence committed by him subsequent to his first entertainment ın the service 
of the Board and before the Government actually took him under their service. 
This 1s consequence of the fiction which the Court should not hesitate to apply. 
As observed by Lord Asquith ın the case cited above, the statute states that one 
should imagine a state of affairs , 1t does not say that having done so one must cause - 
or permit his imagination to boggle when ıt comes to the inevitable corollaries of 
that state of affairs. 


We are of opinion that the inevitable corollary of treating the employee as 
having been 1n service under the Government from the date when he entered seivice 
under the Hindu Religious Endowments Board will be that he would be liable for 
disciplinary action by the Government ın respect of any offence committed by hun 
during that period. We, therefore, agree with the learned Judge that there ıs 
no justification for interference with the order of the Government removing the 
appellant from service. The appeal fails and ıs dismissed. There wlll however 
be no order as to costs. 


K.L.B. ———— Appeal disumssed, 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT '—Mr. Justice K. SRINIVASAN AND Mm. Justice T. VENKATADRI. 
'Thulasi Ammal (minor) (minor Appellant by mother and 
guardian Kannu Ammal) . Appellant * 
Gowrl heat d otheis . Respondents, 


Hindu Marriage Act (XXV of 1955), section 16—Rights of children born of a marriage void under section 
5 (1) read with section 11 of the Act—Sections 11 and 12— Death of one of the spouses—Right of suruwing 
spouse to seek declaration of nullity 


Section 16 of the Hindu Marriage Act (XXV of 1955) clearly contemplates the case where 
a decree of nullity 1s granted in respect of any marriage under section 11 or 12 ofthe Act Only in 
such an event, any child begotten or conceived beforethe decrees made shall be deemed to be a 
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legitimate child born of that marriage notwithstanding the decree of nullity In so far as a decree 
of nulhty has not been obtained, no part of the section can be invohed for legitimatising an issue 
born ofsuch a void marriage 


Since the decree of nullity appears to be a declaration of the status of a person there seems to be 
no reason why the death of oneof the spouses should putan endto the right of the other surviving 
spouse to seek for such a declaration 


Appeal under clause 15 of the Letters Patent against the Judgment and Decree 
of the Hon'ble Mr Justice Ramakrishnan, dated 5th July, 1962, and passed in 
S.A. No. 660 of 1960, Appeal against the decree of the Court of the Subordinate Judge 
of Mayuram in A.S No 75 of 1959, preferred against the decree of the Court of 
the District Munsif of Tiruvarur in O.8.No. 75 of 1958 


R. Sundaralingam, for Appellant. 
K.S. Desikan and K. Raman, for Respondents. 


The Judgment of the Court was delivered by 


Srinwasan, J —This 1s an appeal from the Judgment and Decree of Ramakrish- 
nan, J, reversing the Judgment and decree of the learned Suboidinate Judge of 
Mayuram. The facts are briefly these. The appellant heie was the 2nd plaintiff in 
the suit. Sheisadmuttedly the daughter of Periaswam: deceased, by his second wife, 
which marriage was contracted during the subsistence of a valid marriage with the 
first wife, the 1st respondent herein. The suit was laid by the second wife as well 
as the appellant, her daughter for a declaration of title and for recovery of possession 
of half the estate of Periaswami. The learned District Munsif who tried the suit 
held that the 1st plaintiff had contracted a wholly void marriage by reason of section 
5 (1) read with section 11 of Act XXV of 1955 In so far as she was concerned, 
her claim ın the suit was rejected In the case of the 2nd plaintiff, the daughter 
born of such-a void marriage however, the learned District Munsif apparently took 
the view that she was entitled to a share in the property. On appeal, the learned 
Subordinate Judge of Mayuram accepted that conclusion as correct, being of the 
view that section 11 of the abovesaid Act did not warrant the inference that the child 
born of such a marriage should be regarded as illegitimate. The first widow and 
the minor son of Periaswam:1 by her, who were the respondents, brought the matter 
in appeal to this Court, and Ramakrishnan, J , 1n his Judgment held that in so far 
as section 16 of Act XXV of 1955 came to the rescue of children born of void and 
voidable marriages, ıt made provision only in cases wheie a decree of nullity had 
been obtained and only the issues of a marriage, ın 1espect of which there was a 
decree of nullity could in the eye of law, be regarded as legitimate, entitled to succeed 
to the estate of the deceased father. He obseived that there was a lacuna in the 
provisions of the Act in that they did not deal with the legitimacy of children ofa 
void marriage, where a decree of nullity had not been obtained. That, ın the opinion 
of the learned Judge was a matter which the Legislature alone could rectify and that 
it was not open so to interpret section I6 as amounting to conferring the right of 
legitimacy on children born of void marriages without a decree of nullity having 
been obtained. 


It 1s against this judgment that the present appeal has been filed by the daughter 
born of the void marriage of Periaswami with Kannu Ammal who figured as the 
Ist plaintiff in the suit. ` 


Mr. Sundaralingam 1s 1eally unable to induce us to hold that the interpretation 
that has been placed upon section 16 of the Act by the learned Judge 1s in any way 
erroneous ‘The section clearly contemplates the case where a deciee of nullity 18 
granted 1n respect of any marriage under section 11 or section 12. It 1s only in 
such an event that any child begotten or conceived before the decree 1s made shall 
be deemed to be a legitimate child born of that marnage notwithstanding the 
decree of nulhty. In so far as a decree of nullity has not been obtained, no part 
of the section can be invoked for the purpose of legitimatising an issue born of such 
avoid mairiage. There 1s hardly any scope for argument as the section 1$ quite 
clear that 1t applies only to cases where proceedings have been set on foot for obtain- 
ing a decree of nullity, and a decree of nullity has, in fact, been granted. 
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Ramakrishnan, J., examined the analogous provisions of the English Acts and the 
development of the law in interpreting the specific provision that 1s now in question. 
His conclusion, which has already been stated above, can hardly be challenged, 


An observation has been made by the learned Judge that a decree of nullity. 
could be obtained only when both the spouses are alive. In this case, the hasband 
Periaswami is dead and the learned Judge seems to have suggested that now one 
of the spouses to the marriage 1s no longer alive, 1t will not be open to the widow 
to seek for a decree of nullity of her marriage with Periaswami, With respect, we 
may observe that this question did not arise for consideration before the dearned 
Judge — Since the decree of nullity appears, in our opinion, to be a declaration of 
status of a person, we are unable to ste why the death of one of the spouses should 
put an end to the right of the other surviving spouse to seek for such a declaration. 
No authority ın support of either point of view has been placed before us except 
an observation in Mulla’s commentary, and even that 1s with regard to voidable 
marriages. We would, therefore, prefer not to express any opmion upon this 
qustion. We would, however, leave to the ist plamuff the second widow of 
Periaswami to take such steps as may be open to „her to have a declaration of nullity 
of her marriage, which , 1f secured, would entitle the 2nd plamtiff, the appellant 
herein to a declaration of statutory legitimacy. Except for this observation, the 
appeal 1s dismissed. There will however be no order as to costs. 


K.L.B. ———— Appeal dismissed . 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


Present :—Mr. S. RamacHANDRA Iver, Chief Justice AND Mm. Justicz 
K.S. RAMAMURTI. 


Kodi P. Muthirala Pillai .. Appellant* 
U. 
G. Thy agarajaswami Pillai and others .. Respondents. 


Madras Hindu Religtous and Charitable Endowments Act (XIX of 1951)—Heseditary Trusteeship ın a 
large body of indinduals—One among them elected as a trustee for conventent management—If can acquire 
excluswe hereditary right to trusteeship 


The office of trustee, in the mstant case, was a joint one, and 1t would not be open for the 
general body to alienate the office in such a way as to create a hereditary right in one amongst them- 
selves The election of one amongst themselves as a trustee must have been only to facilitate the 
management of the temple and its properties and by itself cannot confer any exclusive right of trustee 
ship, much less a hereditary right to trusteeship 


_ , There may be cases where one set of trustees might acquire by adverse possession the hereditary 
right agaist another but that ıs not the case here 


Ramanathan Chetty v Murugappa Chetty, ILR 27 Mad 192 13M L. J 341, referred to 


Appeal under clause 15 of the Letters Patent against the decree of the High 
Court dated 17th October, 1962 and made in Appeal No. 306 of 1958 preferred to 
the High Court against the decree of the Court of the Subordinate Judge, Madurai, 
in O.S.No. 119 of 1956. : 


K.E. Rajagopalachan, for Appellant. 
R. Gopalaswami Ayyangar, for Respondent. 


The Judgment of the Court was delivered by 


Ramachandra Iyer, C.7.,;—The appellant filed an appplication under the pro- 
visions of section 57 (b) of the Madras Hindu Rehgious and Charitable Endowments 
Act, 1951, for a declaration that he was a hereditary trustee of Sr1 Gurunathawsam1 
Temple, having been elected as a trustee by the Koilkudigals as per usage prevail- 
ing. The Deputy Commissioner held that he did not acquire any hereditary right 
to the office by virtue of the election and rejected the petition. On an appeal to 
the Commissioner, that order was set aside. The aggrieved persons later filed a 


—— 


*L.P.A. No 90 of 1962. 15th July, 1963- 
(24th Asadha, 1885, Saka). 
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suit under section 62 (3) of the Act for settmg aside the order cf the Commissioner. 
In that, they were successful. The judgment of the learned Subordinate Judge in 
that case had been affirmed by Ramakrishnan, J. Hence this appeal. 


The case for the appellant 1s that the temple was originally founded and its 
properties endowed by one Sivagurnatha Pillai, who appears to have died more 
than roo years ago. It is said that he managed this temple ın his lifetime and that 
he did not prescribe any line of devolution for the trustees to follow him. ‘The con- 
sequence, according to the appellant, was that his descendants who are now known 
as Koilkudigals become jomt hereditary trustees. Further, according to him, from 
the year 1841, the temple and its properties.were managed by certam specified 
persons from among the descendants of Sivagurnatha Pillai. There appears to 
have been disputes between the Koilkudigals themselves m regard to the manage- 
ment, but it ıs unnecessary to refer to them. It 1s said that, ın 1926, the appel- 
lant was elected by the general body of Koilkudigals as a trustee. On this basis, 
he claimed that he had acquired a hereditary right to the office of the trustee. We 
are, however, unable to see how that can follow. If the Koilkudigals are deemed 
to be the hereditary trustees, the mere fact that they comprised a large body of 
individuals cannot take away that nght from them. All of them would be joint 
trustees. The office will thus be a joint one, the co-trustees forming as 1t were 
one collective trustee. But if they, for the purpose of convenient management, 
elected one from amongst themselves as a trustee, 1t must have been only to facilitate 
the management of the temple and sts properties. Such election by itself cannot 
confer any exclusive right of trusteeship much less a hereditary right to trusteeship. 
Indeed, it would really be the other way about. The appellant, by virtue of his 
election, can hold office only under the rights created by such election, and that 
cannot be regarded as ın any way creating a hereditary right. The office of trustee, 
as we said, was a Jomt one and ıt would not be open for the general body to alienate 
the office ın such a way as to create a hereditary right ın one amongst themselves. 
There may be cases, as pomted out m Ramanathan Chetty v. Murugappa Chetty*, where 
one set of trustees might acquire by adverse possession the hereditary right against 
another ; but that 1s not the case here. What the appellant wants now 1s a decla- 
ration that he 1s the sole exclusive hereditary trustee of the institution. That claim 
is not justified by his own case m the petition, and later, by his written statement 1n 
the suit. We are, therefore, m complete agreement with Ramakrishnan, J., that 
the appellant had not made out that he 1s the sole hereditary trustee of the temple. 
In this view, 1t must be held that the appeal has been rightly dismissed. 


Mr. K.E. Rajagopalachari appearmg for the appellant, sought to raise a 
new point that the suit which was filed by the respondents to set aside the order of 
the Commissioner was mcompetent, as the Commissioner had not been impleaded 
as a party. The objection to the non-jomder of the Commissioner was not taken in 
the written statement ; nor did it form anyone of the issues in the case. It does 
not even appear that the point was taken before Ramakrishnan, J. We have 
therefore declined to permit the pomt to be raised here for the first time m the 
appeal. The appeal fails and is dismissed with costs. 


K.L.B. Appeal dismissed. 


n "———— — A PE P a mr ae Oe RN, RR 
ee ee aatia du, 


1, LLR. 27 Mad 192 : 13 M.L J. 341. 


292 THE MADRAS LAW JOURNAL REPORTS. [1904 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :—MR. Justice G.R. JAGADISAN AND Mm. Justicz K. SRINIVASAN. 
The State of Madras represented by the Collector of Tirunelveli 


having his office at Tirunelveli .  Appellant* 
v. 
S P.K. Koya and others .. Respondents. 


Madras Estates (Abolition and Conversion into Ryotwart) Act (X XVI of 1948), section 2 (7)—Inam estate 
—Grant of named village but of both warams—Not mnam estate 


Land Tenures—Inam tiile deed—Inam—Expression * Freehold * in—Stgnifrcance—Kattukuthagar village— 
Grant of freehold on favourable terms 


It appeared from the endorsement of the mam title deed that the Inamdar had effected a con- 
version of the nam tenure into a peimanent freehold as permitted The expression “ freehold ” 
has got some significance 1n the context and it cannot be said that mere collection of melwarm was 
conferred as freehold property on the grantee The inam title deed expressly stated that the land will 
be the absolute property ofthe title-holder These are words which are clear and unmistakable and 
should not. be slurred over 


The expression “Kattukuthag: village” particularly in Tirunelveli District has been interpreted 
to mean and to refer to only a tenure inland The term “ Kattukuthaga: " refers only to a confer- 
ment of freehold ın the land though no doubt to be held by the grantee on favourable terms 


Though the village was granted as named village by the grantor and is an estate within the 
meaning ofthe Act I of 1908, ıt ıs not an 1nam estate under section 2 (7) ofthe Abohtion Act as the 
grant was not that of melwaram alone to a person not owning the kudiwaram 


Appeal under section 4 (2) (4) of the Madras Estates (Supplementary) Act 
(The Madras Act XXX of 1956) against the decision of the Estates Abolition Tri- 
bunal, Madurai in R.A. No. 133 of 1956, dated 8th April, 1957. 


T.N.C. Rangarajan for the Government Pleader of behalf of the Appellant. 


P. Veeraraghaven, M. S. Venkatarama Iyer, J- Martin and T. V. Balakrishnan, for 
Respondents. : 


The Judgment of the Court was delivered by 


agadisan f —In proceedings taken suo motu under section 9 of Madıas Act 
XXVI of 1948 the Miscellaneous Settlement Officer, Ramanathapuram, held that 
the Inam Village of Vellalankulam Vettuvankulam in Tirunelveli Taluk ıs not an 
“Inam Estate” withm the definition of section 2 (7) of the Act. The State of 
Madras filed an appeal from the decision to the Estates Abolition Tribunal, Madurai. 
The Tribunal affirmed the decision of the Settlement Officer not for the reasons 
given by the Officer ‘but on different grounds Aggrieved by the decision of the 
Tribunals under the Act the State has preferred this appeal. 


The only question that arises for decision 1s whether the village Vellalankulam 
Vettuvankulam is an “‘ Inam Estate " under the Act. 


Two conditions must be satisfied ın order to brmg an inam village within the 
definition of section 2 (7) of Madras Act XXVI of 1948 and they are, (1) the grant 
must have been made of a whole village or a named village and (2) the grant must 
have been of the melwaram alone to a person not owning the Kudivaram but not 
of the land itself. Section 3 (2) (d) of the Madras Estates Land Act before 1ts amend- 
ment ın 1936 applied only to an inam of melwaram to a person not owing kudi- 
waram in the land, but did not apply to land comprising both the warams, or, in 
other words, to the soil of the land in the village The definition /* mam estate ? 
under section 2 (7) of the Madras Act XXVI of 1948 confined ıt only to pre-1936 
inams with the result that where at the mception the grant was of the land itself 
it would not be an mam estate under the Abolition Act. In order to enable the 
State Government to abolish and take over the village under the Abolition Act it 
is essential that there must be a grant of the melwaram alone to a person not owning 


$< 
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kudiwaram in respect of a whole village or named village. Failure to establish 
any of these conditions would be fatal to the claim of the Government to abolish 
the village. This much is clear and 1s mdeed indisputable. 


The Miscellaneous Settlement Officer was of the view that the grant was neither 
that of a whole village nor that of a named village. He pomted out that the village 
was not Vellalankulam Vettuvankulam as described and that Vellalankulam was 
really a hamlet and this hamlet was served by a tank for irrigation of the fields. In 
the opinion of the Officer there were three portions of the village lands which were 
combmtd and compendiously described Vellalankulam Vettuvankulam and that 
the village itself was not one single unit. On,the question whether the grant was 
of melwaram alone or the land itself, the Officer reached the conclusion that it was 
possible to infer that the original grant must have consisted of both warams, and 
on these findings, the Officer declared that the village was not an inam estate. 


The Tribunal however differed from the Settlement Officer and held that the 
grant was not in respect of both the warams, and that the State failed to discharge 
the onus upon it to show that the entire village of Vellalankulam Vettuvankulam 
was granted m inam. The finding of the Tribunal is that the grant was only of 
melwaram and would therefore be prima facie within the definition of “ inam estate ” 
but, as there was no proof that the grant was of a whole village or a named village 
the claim of the State failed. 


Now the whole question has been argued before us. The learned Govern- 
ment Pleader contends that the view of the Tribunal that the grant was of a portion 
of the village or less than a village is erroneous and opposed to evidence in record. 
Mr. MS Venkatarama Ayyar, the learned Counsel for the Inamdar, while support- 
ing the finding of the Tribunal that the grant was not of a whole village challenges 
the correctness of the finding that the grant comprised only the melwaram and not 
the land. It is therefore necessary to examine the evidence that has been made 
available in the case. 


The original grant is not before the Court The next best evidence is that of 
the extract from the Fair Inam Register, and 1n the absence of the grant we have 
to rely only upon the materials disclosed by the Inam Register and draw such in- 
ference as may be possible or permissible. We have also got the inam title deeds 
which were issued by the Inam Commussioners after the termination of the 1nam 
proceedings. It 1s also of some evidentiary value and it would be proper for us 
to refer to that also. The village is called Vellalankulam Vettuvankulam It is 
in Tirunelveli Taluk, Tirunelveli District. It is decribed as a Kattukuthagai 
village. It appears from column 15 of the Inam Extract that Vellalankulam was 
an entire village granted to one Raja Panditha It also appears that one Zinul 
Abdin Khan made the grant for the purpose of repairing the ** broken " tank in 
the village The grantee was to enjoy the village on (shrotriyam) tenure estimated 
atanannualvalueofRs 408. The quitrentreserved wasRs 325-2-6 ‘The grantee 
was stated to be in possession of Parvana of Zinul Abdin Khan of Fasli 1150 In 
the ayacut account of Fasli 1212 the village is described as a Kattukuthagai village. 
Column 19 of the Inam Register Extract shows that the g1antee Inamdar was in 
possession and that after him his descendant one Regunatha Rao, grandson, was 
registered as the owner. Husson was one Ramaswami Rao. Hedied leaving a 
widow, Janaki Bai. Eight years before the inam proceedings the widow died. 
Even during her life time she claimed to have adopted one Ragunatha Rao, her 
brother's son, ın accordance with the desire of her late husband The claim ofthe 
adopted boy for registry as inamdar was however dismissed by the Madras Govern- 
ment There was an appeal to the Court of Directors and the Court issued proceed- 
ings on 24th February, 1857, and,/in the opinion of the Directors the request of the 
widow was proper and just. So the claim of the adopted son was recognised. 
Column 21 of the Inam Extract shows that there were three tanks 1n the village, 
Vettuvankulam, Vellalankulam and a hamlet Muttankulam. What happened to 
the hamlet of Muttankulam the evidence does not disclose. But it is abundantly 
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clear that from the very earhest times the village was called Vellalankulam Vettuvan- 
kulam and was treated as a unit and that there was grant by one Zinul Abdin Khan 
in favour of Raja Panditha, the purpose of the grant being to have the tanks in 
village formung the source of irrigation kept in good repair and conditions We 
must point out that there is absolutely nothing in the Inam Fair Register to suggest 
that the grantee obtained only an assignment of the melwaram and not the land 


itself, 


There is however one circumstance to which reference has to be made in con- 
sidering the question whether the grant by Zinul Abdin Khan was of a whole village 
or a named village. It is now fourd that there is a minor 1nam in the village of an 
extent of about Ac. 24-16 (Dry Ac 20-93 plus Wet Ac. 3-23). The Inam Fair 
Register relating to the village besides deducting the poramboke also deducts 
this extent of inam for the puipose of calculating the re-assessment The question 
immediately arises whether the minor inam preceded the grant of the major inam 
with which we are now concerned or whether the two grants, major and minor, 
were simultaneous, or whether the grantor reserved the portion comprised in the 
minor inam and granted only the balance to Raja Panditha. If1t were to be held 
that there was a simultaneous grant of the minor and the major 1nam, or that there 
was a reservation on the part of the grantor of the portion comprising the minor 
inam, then obviously the grant could not have been that of a whole village or a 
named village unless it is possible that the minor inam must have preceded the 
major inam, the State must fail in its contention and the Inamdar must succeed. 
The problem that now confronts us is therfore which one of there possibilities men- 
tioned above could be predicated with any degree of certainty. 


We may now refer to the Inam Extract relating to the minor inam The minor 
inams appear to have been granted in favour of a certain Selli Amman Temple, 
Vinayagar temple, Sastha, Agastiar temple and “‘ Nandavanam " ‘The name of 
the grantor ofthese minor inams does not appear. We can only say that the grantees . 
might have been either the temples or the persons in charge of the Nandavanam 
It ıs therefore unlikely that the grantor of the major inam would have made these 
grants If these portions were reserved by him at the time of making the grant 
infavour of Raja Panditha for keeping the tanksin good condition there would not 
have been any difficulty for the Inam Commissioners to say that the grantor of 
these minor inams was also the same grantor Ifthe grantor ofthe minor inams 
has not made the grant simultaneously with the major grant, or subsequently, 
the only other inference that is possible is that the minor inams must have preceded 
the grant of the major inam and what was granted for the purpose of tank repairs 
was only the balance left after deducting the minor inams and that was certainly a 
named village. 'The inam title deeds also show that the entire extent of the land 
in the village less the minor inam was the subject-matter of the grant 1n favour of 
Raja Panditha. We are therefore of the opinion that one of the conditions neces- 
sary to bring the village within the definition of the “ Inam Estate ” is present. 


Mr. MS Venkatarama Ayyar submits that the decision of thé Tribunal can 
be supported on the ground decided adversely to the inamdar. His contention is 
that the original grant was not that of melwaram alone but was of the land itself. 
This argument is based solely on the description of the village as being of Kattuku- 
thagai tenure. As stated already, the records show that the village had all along 
been known as Kattukuthagai village. Reliance is also placed upon the terms of 
the inam title deed which, in so far as it is material, runs in these terms : 


* I acknowledge your title to a Kairathi Inam situated in Kattukuthaga: village of Vellalan- 
kulam Vettuvankulam, Taluk of Tirunelveli, District of Tirunelveli, clarmed to to be acres 644-64 of 
dry land and acres 166-15 (One hundred and sixty-six of wet land besides poromboke) 


This nam 15 subject to a jodi or quit rent of Rs 335-2-6 per annum, and 1s hereditary ..... 


Rs 446-07 Rupees four hundred and forty six (torn) ofthe jodi already charged on the land a5 
above stated your 1nam tenure will be converted 1nto a permanent free-hold m which case, the land 
will be your own absolute property to hold and dispose of as you think proper subject only to the 
payment of the above-mentioned quit rent.” 
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It appears from the endorsement of the inam title deed that the Inamdar had effected 
the conversion which was permitted to him. The endorsement reads as follows :— 


“ Whereas you have agreed to convert your tenure into an absolutefree-hold on the terms offered 
you in clause 4 of this deed, and have paid into the Government Treasury of  . ...thesum of 

. in permanent redemption of the entire quit rent chargeable on the land, your inam 18 
hereby confirmed to you ın perpetuity as an absolute freehold, that ıs to say, free from allthetax 
whatever to the Government ” 


The expression *'freehold ? has got some significance in the context and it cannot 
be said that mere collection of melwaram was conferred as freehold property on the 
grantee. The Inam title deed expressly stated that the land will be the absolute 
property of the title-holder. These are words which are clear and unmistakable 
and should not be slurred over. 


Then the question 1s whether the grant was of the land or only ofthe melwaram 
due on the land. The expression “ Kattukuthagai Village", particularly in 
Tirunelveli District, has been interpreted to mean and to refer only to a tenure in 
land The questions have been considered by the Judicial Committee in Secretary of 
the State for India v Srimath Vidhya Sri Varada T hirta Swamigal,! and the view taken 
is that the term ** Kattukuthaga1 " refers only to a conferment of a freehold in the 
land though no doubt to be held by the grantee on favourable terms. The defini- 
tion of “ Kattukuthagai ” in Wilson's Glosary as “land held in form at a perma- 
nently fixed money rent which is usually light ? is accepted as the true and correct 
definition. The Judicial Committee referred to the observations of Wallace, 
J , in Madar Delavor Thirumalayappa v. Karuppay: Ammal?, and approved the dictum 
of that learned Judge who observed in that decision as follows :— 

* Kattukuthagai? was m essence a lease or grant of land at a favourable rent............ 
There was nothing 1n the term itself from which one 1s entitled to infer that what was handed over 
was only the melwaram " 


Their Lordships of the Judicial Committtee observed : 


“ That 1s the exact point now before their Lordships, whose examination of the matter leads them 
to the same conclusion ” 


We do not feel called upon to refer to other decisions on the subject as we are of 
opinion that a Kattuluthagai village is an inam village, where the inam is that of 
the land and not of mere melwaram alone We are therefore, of opinion that 
though the village was granted as named village by the grantor and is an estate 
within the meaning of the Madras Estates Land Act, ıt is not an ''inam 
estate" under section 2 (7) ofthe Actas the grant was not that of melwaram alone 
to a person not owning the kudiwaram. It follows that the decision of the 
Tribunal should be corfirmed though on different grounds. 


In the result, the appeal fails and is dismissed with costs. Counsel’s fee Rs. 100. 
VS. Appeal dismissed. 


————Á aa | 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT ‘—MR Justice K. SRINIVASAN. 


P.K. Soundararaja Mudaliar .. Petitoner* 
v. 
The Deputy Commissioner for Hindu Religious and Charitable 
Endowments, Nungambakkam, Madras .. Respondent. 


Madras Hindu Religious and Charitable Endowments Act (XXII of 1959), sections 53 and 54—Suspension 
of hereditary trustee pending enquiry into charges—Furisduction of Deputy Commissioner to order—Nature ef charges 
framed—If to be considered —Delay in holding engury—lInterim onder of suspension more than six months after 
framing charges—Legality and competency—Scope qnd Object of section 53 (4)—Interim suspension of trustee— 
Appointment of fit person—Next 1n time of succession—If to be selected i 


The purpose underlying the power of suspension, conferred upon the Deputy Commissioner by 
section 53 (4) ofthe Madras Hindu Religious and Charitable Endowments Act, 1s that ın proper cases 
the interests ofthe temple should not be jeopardised by a person who had been found to have committed 
acts which would endanger the interest of the temple and the authorities are entitled to see that the 
temple 1s looked after properly during the period when the charges levelled against the hereditary 
trustee are under inquiry But the nature ofthe charges framed have some bearing on the question 
whether a trustee against whom charges have been framed should be suspended pending disposal 
of the charges or not 


Where the charges are merely that the trustee has failed to submit the register of properties of 
the temple and to produce the accounts of the temple for inspection and that he failed to remit the 
arrears of contribution and audit fees, and nothmg more, and whenthe inquiry into the charges was 
bemg adjourned from time to time for several months and, more than six months have elasped from 
the date on which the charges had been framed and before the date on which an interim order of 
suspension was made, the order of suspension must be held to be without jurisdiction as having been 
resorted to upon an erroneous view of what section 54 contemplates and ıs liable to be quashed It 
cannot be said that any ground existed which would make it necessary to deprive the trustee of his 
charge ofthe temple during the conduct of the inquiry 


Under section 54 (2) of the Act, the filing up of a vacancy by the selection of a person next in 
the lie of succession 1s required only ın a case where the vacancy arises as a result of the suspension 
ofthe hereditary trustee as a measure of punishment under section 53 (2) Where a trustee 1s placed 
under interim suspension, there cannot be said to be a vacancy even of a temporary nature In such 
a case, therefore, the Deputy Commissioner 1s not required to choose a person next in the line of 
Succession. ° 

Petition under Article 226 of the Constitution of India, praying that in the 
circumstances stated in the affidavit filed therewith the High Court will be pleased 
to issue a Writ of certiorari calling for the records relating to order dated 7th July, 
1961 in RC No. 12421/60-B. 4 on the file of the Deputy Commissioner, H R. and 
C E., Madras, and quash the said order therein. 


T.A Ramaswam: Reddy, for Petitioner 
S Mohan, for the Additional Government Pleader on behalf of Respondent. 


. The Court made the followmg 


OnpER —The petitioner is the hereditary trustee of Sri Chennaroyaperumal 
Temple Pagallpatty village Hus right as a hereditary trustee ıs not in question. 
Sometime in January 1961, certain charges were framed against him and he was 
asked to submit his explanation within 15 days from the date of receipt of the notice 
Thereafter, on 15th February, 1961, the enquiry into those charges was posted to 
the 22nd April, 1961, and he was asked to be present On that date ıt was again 
re-posted to the 30th of May, 1961, and again to the 2nd of August, 1961 These 
adjournments were presumably for administrative reasons On 7th July, 1961, 
the Deputy Commissioner purported to make an order, which is under challenge 
in this writ petition, placing the trustee petitioner under suspension pending enquiry 
into the charges and at the same time, he appointed the Executive Officer of another 
temple as a fit person to discharge the functions of the hereditary trustee In this 
writ petition, the order so placing him under suspension and appointing a fit person 
is attacked as illegal and ultra vires It is claimed that the Deputy Commissioner 
acted without Jurisdiction, the more so for the reason that none of the charges 
framed against the petitioner fell within the scope of the several heads of short 
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comings set out in section 53 (2) of the Act, inviting disciplinary action and in 
respect of which it 1s competent to the authorities to punish a trustee by suspension, 
removal or dismissal It ıs further contended that the Deputy Commissioner has 
no authority to appoint a stranger and that ifany fit person should at all be appoint- 
ed the principle of section 54 (2) cf the Act should have been followed. 


On behalf of the respondent Deputy Commissioner, the fact that the charges 
were framed on 24th January, 1961 or that the enquiry was being adjourned from 
time tostıme is not denied It is, however, claimed that the Deputy Commissioner 
has jurisdiction to appomt a fit person under section 53 (4) of the Act pending 
enquiry into the charges [It 1s also denied that there 1s any need to give any notice 
to the trustee petitioner in respect of appointment of a fit person, which ıs only- 


for the purpose of 1nterim management till the disposal of the enquiry. 


It may be mentioned that the charges that have been framed against the peti- 
tioner are that he had not submitted the budget estimate, that he had not prepared 
and submitted the registers of properties of the temple, that he failed to produce 
the accounts of the temple for inspection and that he failed to remit the arrears of 
contribution and audit fees In my opinion, the nature of the charges have some 
bearing upon the question whether a trustee avainst whom charges have been 
framed should be suspended pending disposal of the charges or not 


There is undoubted jurisdiction conferred upon the authorities to suspend a 
trustee pending disposal of the charges against him In the instant case, though 
the charges were framed in January, 1961, the authorities do not seem to have taken 
the view that the continuance of the trustee in charge of the templewas not inany 
way detrimental to the interests of the temple. After the enquiry had been posted 
and re-posted to several dates, and more than six months after the framing of the 
charges against the trustee, the Deputy Commussioner purported to place the peti- 
tioner under suspension in exercise of his powers under section 53 (4). - One is 
entitled to take note of the underlying purpose of the power that is conferred by this 
provision upon the Deputy Commissioner It is that, in proper cases the interests 
of the temple should not be jeopardised by a person who had been found to have 
committed. acts which would endanger the interests of the temple ; for instance, 
suppose the charge against the trustee had been tha the had failed to obtain permission 
for absenting himself, or some such trivial ground, it would be impossible to accept 
the position that, pending the enquiry into such a charge, ıt would at all be necessary 
looking at the matter from any point of view, to place the trustee under suspension. 
The purpose underl ing this provision 1s therefore, that the authorities are entitled 
to see that the temple 1s looked after properly during the period when the charges 
are under enquiry and it ıs in that context that one had to examine the action of the 
Deputy Commissioner in the present case. As I have stated, the charges are only 
that he failed to prepare certain accounts and nothing more serious than that. 
It is, no doubt, true that it is not within the province of this Court to measure the 
gravity of the charges But, looking at the matter in the hght of the need for this 
particular provision, it ıs difficult to see what grounds the Deputy Commissioner 
thought existed which made it necessary to deprive the petitioner of his charge of 
the temple during the conduct ofthe enquiry As I have said, more than six months 
had elapsed from the date on which the charges had been framed and before the 
date on which an order of interim suspension was made Though the Deputy 
Commussioner is not bound to give his reasons, the fact that the order of interim 
suspension was made after such considerable delay would, to my mind, require the 
existence of some supervening reasons which necessitated such a course Nothing 
is stated either in the order suspending the trustee or even in the counter affidavit 
to show that any circumstances justifying the suspension of the trustee had come into 
existence, in the management The counter affidavit reads as 1f the respondent is 
under the impression that in every case where the charges are framed against a 
trustee, the Deputy Commissioner is entitled to, or even obliged, to, under the pro- 
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visions of the law, place the turstee under Suspension. ‘This view of the relevant 
provision is grossly erroneous i $ 


The other ground that the Deputy Commussioner has not jurisdiction to appoint 
a Stranger as a fit person does not commend itself to me. It is true that in the case 
of a hereditary trustee, when a permanant vacancy has to be filled up, the next in 
the line of succession is entitled to succeed to the office ; equally, in a case where a 
temporary vacancy arises. But, under section 54 (2) of the Act, the filling up a 
temporary vacancy by the selection of a person next in the line of succession is 
required only in a case where that vacancy arises as a result of the suspension of the 
hereditary trustee as a measure of punishment under section 59 (2) of the Act. 
In a case where a trustee 1s placed under interim suspension, the provision does not 
appear to recognise that a vacancy even of a temporary nature has come to exist. 
It would follow therefore that in such case itis not necessary for the Deputy Commis- 
sioner to choose the person next in the line of succession That a stranger can be 
appointed in such circumstances has been decided by this Court in Writ Appeal 
No. 277 of 1g62 This point is without substance. 


In the view that I take that the suspension if the present case had bee? 
resorted to upon an erroneous impression of what section 53 (4) contemplates, the 
petition has to be allowed. The rule is made absolute. There will be no order 
as to costs. 


PR.N. ———— Rule made absolute- 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT '—Mn. Justice T VENKATADRI. 


Rajagopal Pillai .. Petilioner* 
v. 
Somasundaram Pillai . Respondent. 


Madras Cultwating Tenants Protection Act (XXV of 1955)—Rules under, rule 8—Scope—Time fixed 
Sor payment of arrears of rent with provision that in default tenant will stand evicted—Farlure to pay—Powers of 
Revenue Court to extend time for payment—Power of review. 


Where in an application for eviction of the tenant the latter ıs directed to deposit a certain amount 
in Court on or before a fixed date, failing which he would stand evicted from the land, and the 
tenant fails to so deposit the amount m Court as ordered, the Court has no jurisdiction to extend the 
time fixed or to review its order by excusing the delay 


Nama v Trustee of Kailasanathan Temple, 1963 (1) ML] 180 applied 


Petition under section 115 of Act V of 1908 praying the High Clourt to revise 
the order of Revenue’ Court at Kumbakonam dated 4th March, 1961 and made in 
MP No 7 of 1961 in P.No 1477 of 1960 


T R. Ramachandran, for Petitioner. 
A. Kaswiswanathan, for Respondent 


The Court made the following : 

Onpzn-—This Civil Revision Petition arises out of M P. No. 7 of 1961 in Petition 
No 1477 of 1960 on the file of the Revenue Court, Kumbakonam. The petitioner 
herein is the tenant, and he 1s the father of the Respondent herein who originally 
filed P No 1477 of 1960 against his father, the tenant, for his eviction, on the ground 
that there were arrears of rent. There was partition between the father and his 
sons and the suit property fell to the share of the respondent and the father, that is, 
the petitioner herein took it on lease but did not pay the rent due, and hence the 
son filed the application for eviction. In that eviction petition, the tenant was 
asked to deposit Rs 91-16 into Court on or before 10th December, 1 960, failing which 
he would stand evicted from the suit land According to the case of the petitioner 
herein, it seems he went to Court on 10th December, 1960 with the money but as the 
Court was not sitting that day, he returned without depositing the money into Court 
Nt M 

* Civil Reyision Petition No, 1087 of 1961, 18th October, 1963. 
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or paying it to his son, the respondent herein. After 14 days, that is, on the 24th 
December, 1960, he filed the present application, out of which this Civil Revision 
Petition arises, for excusing the delay in depositing the amount as directed by the 
Court The Revenue Court passed an order stating that it has no power to review 
its own order and dismissed that application It ıs against this order that the present 
Civil Revision Petition has been filed. 


Though the petitioner is entitled to some sympathy, the law is against him? 
Recently Veerasami, J , has held in Naina v. Trustee of Katlasanathan Temple, that 
when 2 time is fixed for the payment of money, the Court has no jurisdiction to 
extend the time. Viewed in the light of that principle, the Revenue Court was 
right in dismissing the application filed by tHe tenant petitioner for excusing the 
delay in depositing the money into Court 


Therefore, this Civil Revision Petition is dismissed No costs. 
PRN ——— Petition dismissed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS‘! 
PRESENT —MR Justice P S. KAILASAM 
AMM Sathakathullah .. Appellant™ 


Sea Customs Act (VIII of 1878), section 167 (81)—4Apphicability—Ingredwents of offence—" Knowingly 
concerned 1n "— Meaning of —Forergn Exchange Regulation Act (VII of 1947), section 23 (1) (a)—Scope of— 
Evidence Act (II of 1872), section 24—Statement made to Customs officer—Admusstbiltty—Retracted 
confession—Weight of—Corroboration—Nature and extent of—Conduct of accused —Suffwiwncy 


The words “ concerned ın ” in section 167 (81) of the Sea Customs Act are of wide import and 
have been designedly used by the Legislature for punishing everyone who has anything to do in the 
process of importation of smuggled goods into this country A person, even though he might not asisst 
inthe import may be held to have been concerned in the import It 1s not necessary for the prosecu- 
tion to establish that the accused ın any way abetted in the import A person will be ** concerned 
in ? the dorg of an act if he takes part or consciously takes any step whatever in the illegal import 
. ofgoods But he would not be guilty under section 167 (81), 1f he has nothing to do with the import 

but comes to have dealings with the goods after they have been imported 


The expression “ eoncerned 1n " means to take part 1n or to be related to, and will cover cases 
which will not amount to abetment of an offence under section 107, Indian Penal Code. 


A statement made to a customs officer 1s admissible ın evidence, especially when it ıs not shown 
that the customs officer made any inducement or used force and extracted the statement and when 
there 1s no material to suspect the truth of that statement When however the statement 1s retracted 
in the trial Court corroboration would be neceessary in order to satisfy the Court that the statement 
can be acted upon It is not necessary that every material fact ın the confessional statement should 
be corroborated 


The conduct of the accused which proves that he had a guilty mind may be relied upon as suffi- 
cient corroboration 


Sewpujanra: Ltd v Collector of Customs, (1958) MLJ (Crl) 929 (1958) S CJ 1199 AIR. 
1958S Č 845 , Addl Collector of Customs v Sitaram, AIR 1962 Cal 242; Attorney-General v. Robson, 
(1850) 5 Exch 790, followed 


Festumall and Company, Bangalore v Collector of Central Exctse, Madras, (1960) MLJ (Cr) 53: 
(1960) 1MLJ 75 AIR 1960 Mad 281, referred to 
Appeal against the Judgment of the Chief Presidency Magistrate of the Court 
of Presidency Magistrate, Egmore, Madras, in Case No 5818 of the Calendar for 
1962. 
S Govnd Swaminathan, for SM Kasım and M. Subramamam, tor Appellant 
V V. Radhakrishnan, the Public Prosecutor on behalf of the State 


The Court delivered the following 


Jupcment —The 2nd accused ın C € No 5118 of 1962 on the file of the Chief 
Presidency Magistrate, Egmore, 1s the appellant He was tried for an offence under 
section 23 (1-A) (a) ofthe Foreign Exchange Regulation Act, in that he was knowing- 
ly concerned ın the importation of gold and wrist watches without a valid permit on 
8th August, 1961 at Madras. He was found guilty under section 167 (81) of the 

Re er ee DM AM gee M MP VES 
1 (1963) IM LJ 180 
* Cr A No. 380 of 1962, 5th November, 1963. 
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Sea Customs Actand sentenced to six months rigorous imprisonment and a fine of 
Rs 250. 


PW 1, the Preventive Officer attached to the Customs Department, was on 
duty on roth August, 1961 on board $ S Rajula. He noticed a cook on board the 
ship (who was tried as the rst accused) moving in a suspicious manner. PW 1 
questioned him When he was searched, it was found that he had on hus person 
four bars of gold When the canteen was searched, a garlic bag containing 90 
pieces of wrist watches was recovered. 


PW 2, the Rummagmg Inspector, questioned the rst accused, and the rst 
accused made a statement and undertook to point out the person to whom he had 
to deliver these items. The 1st accused, Selvaraj, took PW 2 to No 26, Perianna 
Maistry Street, which was occupied by the present appellant PW 2 searched the 
room at 7 PM on roth August, 1961 The appellant at that time tore a paper 
and threw it out of the window PW 2 collected it and pasted it The pasted 
slip of paper is MO 4 Thepaper M O 4 was written by the appellant in his own 
hand The appellant wrote a statement in his own hand, and that is Exhibit 
P-4 PW 3 was one of the persons present at the time of the search and he corro- 
borated the testimony of P W. 2 


In Exhibit P-4 the appellant stated that one Yusuffrom Penang wrote him a 
letter 10 days before the date of the occurrence stating that he would be sending 
through Selvaraj (the rst accused) watches and gold, and that after he received 
them the appellant should pay Rs 1,500 as cooly to him, that he was also informed 
that Selvaraj would be staying in a Lodge at Egmore, and that he should go and 
meet the said Selvaraj and take delivery of the articles, that again two or three 
days before the incident Yusuf wrote from Penang antother letter stating that he 
had sent the aforesaid articles through Selvaraj, the 1st accused, that the appellant 
wrote on a violet ruled paper details about the articles, which were mentioned in 
the letter and tore the aforesaid two letters written by Yusuf, that on the morning 
of roth August, 1961, Selvaraj came to his house and told him that he would bring 
the articles at 2 pm, that at about 7 P M , Selvaraj and other Customs Officials 
came to his room, that at that time he took a paper from his pocket, tore it and 
threw it outside and that the Clustoms Officials seeing this brought the torn paper 
and pasted it together. 


In the lower Court the appellant filed a written statement In the statement 
he mentioned that on receipt of a letter from Yusuf ten days before the ship arrived, 
he informed Yusuf that he did not wish to do the business which was requested of 
him, that when he received another letter from Yusuf he noted the items and the 
value of the goods on a piece of paper and tore off the letter, that on receipt of 
that letter he wrote back to Yusuf stating that he was not going to help Selvaraj to 
sell the articles brought by him, that when the ship arrived, he did not go to Dwaraka 
Lodge to meet Selvaraj, that on the morning at about 11 A M , a person stating that 
he was Selvaraj came and wanted to meet him, that the appellant told him that he 
was Sathakathulla, that Selvaray asked him why he did not meet him at Dwaraka 
Lodge, that Selvaraj informed him that Yusuf had given him 90 wrist watches and 
some gold pieces with instructions to get in touch with the appellant, that the appel- 
lant told Selvara that he did not wish to have any dealings with him, asked Selvaraj 
to take back to the said goods to Penang and that in the presence of Selvaraj the 
appellant tore off the piece of paper m which he had noted the items and the value 
of the goods and threw it in the room He further stated that Selva: aj came along 
with the Customs Officers at 7 pM. on roth August, 1961, that at that time the 
appellant picked up the torn pieces of paper and threw them out, that the Customs 
Officers picked up the torn pieces of paper, pasted them with transparent 
adhesive p aper and searched his room 


The Lower Court found that the statements made by the appellant before the 
Court and the Customs Officers clearly established that there was some sort of prior 
understanding between the appellant and Yusuf, The lower Court also found 
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that the appellant received two letters from Yusuf and that 1f the appellant had no 
concern whatsoever with this import, there would not have been any occasion for 
hım for noting the details of the 1tems in a bit of paper and tearing the paper at the 
sight of the Customs Officers. 


The case against the appellant depends upon the statements made by him to 
the Customs Officers, Exhibit P-4 and his conduct in 1eceiving two letters from 
Yusuf, noting the particulars of the articles, meeting Selvaraj on the morning of the 
day of occurrence and tearing them off when he saw the Customs Officers. 


The appellant 1etracted his confession ın the trial Court and stated that P.W. 2 
dictated the statement and he wote ıt, as he*was forced to do so. The statement 
made ın the Court ıs different fiom the one, which he made to the Customs Officers. 
Though in Exhibit P-4, the statement made to the Customs Officers, he did not state 
that he wrote to Yusuf refusing his services when he received the two letters from 
Yusuf, ın the statement made in Count he stated that he wrote to Yusuf declining 
his services So also in the statement made in Court he stated that, when Selvaraj 
came to him on the morning oí the occurrence, he refused to have anything to do 
with the articles and asked him to return back the articles to Penang. The asser- 
tions made in the statement m Court, which aie not found in Exhibit F-4, are clearly 
exculpatory in nature and wcre made for the fist time in Court. Much weight 
cannot therefore be attached to his statement in Court. 


It has been held that a statement made to the Customs Officers 1s admussible 
in evidence. It has not been shown that the Customs Officers made any inducement 
or used force and extracted the confession. "1 here ıs no material to suspect the truth 
of the statement made to the Customs Officers. This statement, as already pointed 
out, has been retiacted im the trial Court. It is, therefore, necessary that there 
must be some material to corroborate the statement made by the appellant to the 
Customs Officers 1n order to satisfy the Court that the statement made could be acted 
upon. The prosecution relies on the conduct of the appellant ın meeting Selvaraj 
in the morning, and tearing off the papers when he saw the Customs Otficers. 


The confession 1s to the effect that the appellant received a letter ten days before 
the occurrence that Yusuf would be sending wrist watches through Selvaraj and 
that the appellant should receive them and pay Selvaraj Rs. 1,500 as cooly to him. 
It was also stated that the appellant should meet Selvaraj at a parücular hotel. 
The appellant received another letter two or three days before the occurrence to 
the effect that Yusuf had already sent the articles through Selvaraj. ‘The appellant 
tore the two letters, after making a note of the details of the ai ticles mentioned in 
the second letter. Selvaraj came in the morning of the date of occurrence and 
told the appellant that he would bring the articles at 2 P.M. and at 7 P.M Selvaraj 
came with the Customs Officers and when the appellant saw the Customs Officers 
he tore off the paper on which he noted the particulars and threw the torn pieces 
outside, and the Customs Officers collected them and pasted them together. 


The appellant was found guilty of being knowingly concerned in the evading 
of duty chargeable on the goods, an offence punishable under the latter part of 
section 167 (81) of the Sea Customs Act. It has now to be considered whether the 
prosecution has estabhshed that the appellant was m any way knowingly concerned 
m any fraudulent evasion of any duty or prohibition or restriction 01 of any of the 
provisions of the Sea Customs Act X Accordmg to the Chamber's Dictionary the 
word ‘concern’ means ‘to relate or belong to aflect or interest . to involve by 
interest ’, and the word ‘ concerned ' means ' interested, involved, troubled.’ Ac- 
cording to the Oxford Dictionary, ‘ to be concerned in " means ‘to take part ın or 
to be related to. Therefore the expression 1s of wide umport. As observed by 
the Supreme Court in Sewpujanrar Lid v Collector of Customs!,a person may be con- 
cerned in the importation ot smuggled gold without being a smuggler himself or 
without himself contravening any of the provisions of the Foreign Exchange Act. 


et 
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The expression ‘ concerned ın ’ will cover cases which will not amount to abetment of 
the offence under section 107 of the Indian Penal Code. If a person 1s interested 
in or consciously takes any step whatever ın the illegal import, he will be guulty. 
As pointed out by Debabrata Mookerjee, ). m Additional Collector of Customs v. Sia am 1 
the words * concerned ın ' appear to have been deliberately used for the purpose of 
punishing every one who may have anything to do ın the process or operation which 
precedes the bringing of prohibited goods into this country. A person will be con- 
cerned in the domg ot an act, if he takes part o1 consciously takes any step whatever 
in the illegal ımport of the goods He will not be guilty under the section if he 
has nothing to do with theimport, but comes to have dealings with the goods 
after they had been imported., lt was held in Devchand Jestunall & Co., 
Bangalore v. Collector of Central Excise, Madras?, that to be in possession of gold: or 
to sell the gold or to buy the gold, once the process of importation in completed and 
independently of the acts connected with such importation, 1t will not be an.offence 
under section 167 (81) of the Sea Customs Act. 


In Attorney-General v. Robson?, ıt was contended that the defendant was not 
concerned in the unshipping of the tobacco, though the purpose for which the vessel 
was hired might have been known to him, and a person, who merely afforded to 
others the means of doing a particular act, could not be said to do it himself ‘The 
contention was negatived, and Pollock, C.B. held that the words “ otherwise con- 
cerned "' mean having an interest whatever in ihe matter Alderson, B , observed 
that 1n the circumstances 1t might not be said that the defendant assisted but he 
was certainly concerned in the unshipping. 


From the above decisions it 15 seen that the words ‘ concerned ın ? are of wide 
import and have been designedly used by the Legislature for punishing every one, 
who has anything to do 1n the process ot importation of smuggled goods into this 
country. As pointed out by Alderson, B., a person, even though he might not 
have assisted in the import, may be held to have been concerned in the import. 
It 1s unnecessary for the prosecution to establish that the person in any way abetted 
in the import. In the light of the above discussion, 1t has to he decided whether 
on the facts of the case the prosecution has made out that the appellant was concerned 
in the import of the watches. 


In his statement, Exhibit P-4,to the Customs Officer, the appellant admitted 
that he received two letters from Yusuf informing him that wrist watches and gold 
were being sent through Selvaraj and that the appellant should receive them and 
pay Selvaraj Rs. 1,500 as cooly to him. ‘The statement of the appellant that he 
received two letters trom Yusut, 1s amply corroborated by the existence of the note, 
M.O. 4, which the appellant prepared of the articles which were mentioned in the 
letters. Selvaraj had ın his possession the articles noted ın the shp on board the 
ship. The statement of the appellant ın Court that on receipt ot the two letters 
he wrote to Yusuf that he would not be a party to the affairs cannot be accepted, 
as the appellant did not state so 1n Exhibit P-4. The plea that he declined his 
services 1s exculpatory and belated. There ıs also no direct evidence to prove that 
the appellant consented to receive the smuggled goods. It has not been established 
that the appellant replied these two letters. But the appellant has admitted that 
after making note of the articles and the prices mentioned ın those two letters he 
destroyed the letters. This conduct is suspicious. In this connection the statement 
of the appellant in Exhibit P-4 that Selvaraj saw him at 11 A.M. on the moining 
and stated that he would bring the articles at 2 p.m. becomes very important. Ðel- 
varaj was arrested at 4 P.M on board the ship on suspicion by E.W 2. If, before 
his arrest, it is established that at 11 A.M. he contacted the appellant and that the 
appellant agreed to receive the smuggled goods, it would clearly prove that the 
appellant accepted to receive the smuggled goods according to Yusuf’s letters. 
In fact Mr. S. Govind Swaminathan, learned counsel for the appellant, stated 
that if it is established that Selvaraj met the appellant on the morning and the 
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appellant agreed to receive the goods, he would have nothing further to say in favour 
of his chent. But he submitted that the prosecution has not succeeded in proving 
that Selvaraj met the appellant that morning at 11 A.M. and the appellant agreed 
to receive the articles. in Exhibit P-4 the appellant stated that Sélvaraj came to 
his house ın the morning and told him that he would bring the articles at 2 P.M. 
Exhibit P-4 does not state whether the appellant agreed to receive the goods or not. 
But in his written statement in the trial Court, the appellant pleaded that Selvaraj 
came at 11 A M. and informed him that he had come trom Yusuf with the smuggled 
goods and that the appellant told him that he did not wish to have any dealings with 
him and asked Selvaraj to take the said goods to Penang. The plea of the appellant 
that he told Selvaraj that he would not have any,dealings with him and asked Selvaraj 
to take back the goods was mentioned foi the first time ın the trial Court and was not 
stated by him in Exhibit P-4 'herefo:e, the statement that he refused to have 
dealings with Selvaraj cannot be accepted. The prosecution has to establish that 
Selvaraj met the appellant on the morning of the occurrence and the appellant 
agreed to receive the goods When Selvaraj was ariested at 4-15 P.M. on board 
the ship, he confessed that he kept the gold and watches He made a statement, 
Exhibit P-2 in which he stated that Yusuf had instructed him to deliver the goods 
to a person, who was near Broadway and thathe wouldshow the person to the 
Customs Authorities. After making the statement Selvaraj took P.W. 2, and showed 
the appellant to him. In the statement Selvaraj did not mention that he met the 
appellant ın the morning P.W. 2, the Rummaging Inspector, did not in his 
evidence state that Selvaraj told him that he met the appellant on the morning of 
theincident. When Selvaraj was questioned ın the trial Court, ıt was not suggested 
to him that he stated to P.W. 2 that he met the appellant on the mornmg of the 
occurrence. It was not put to the appellant that »elvara] met the appellant m 
the morning. It 1s not necessary that every material fact in the confessional 
statement, Exhibit P-4 should be corroborated. But it has to be considered whe- 
ther the statement of the appellant ın Exhibit P-4 that Selvaraj met him on the 
morning of the occuirence and stated that he would biing the articles at 2 P.M. 
could be acted upon. The appellant in Exhibit P-4 did not state that he agreed 
to receive the articles. The appellant admitted ın the trial Court that Selvaraj 
visited him in the mornmg and told him that he had wrist watches and gold from 
Yusuf. The appellant added that he declined to have any dealmgs with him. 
In his written statement he further added that he asked Selvaraj to take back the 
goods to Penang and that in the presence of Selvaraj tore off the piece of paper, 
in which he had noted the 1tems and the value of the goods, into pieces and threw 
them in the room. Therefore, apart from his statement in Exhibit P-4, the definite 
case of the appellant in the trial Court was that Selvaraj met him that morning. 
Though the fact of Selvaraj visiting the appellant that mornmg was not put to the 
appellant and his explanation asked for and though P.W. 2 did not mention 
about Selvaraj's visit ın the morning and Selvaraj did not mention about his visit 
in his statement, as the appellant had definitely admitted Selvaray’s visit that morn- 
ing m Exhibit P-4 as well as his statement in Court, there could be no prejudice 
to him in actidg on his admission. The statement, Exhibit P-4 does not mention 
whether the appellant agreed to receive the goods or not. The appellant after 
noting the details of the articles with their value in a piece of paper destroyed the 
letters recerved from Yusuf. If the appellant never mtended to comply with the 
request of Yusuf, one cannot understand why he made a note of all the articles with 
the prices as found ın the letter. The evidence of P.W. 2, the RummagingInspector, 
is that when Selvaraj showed the appellant to him, the appellant tore the paper 
and threw the torn pieces through the window and that he collected the torn pieces 
and pasted them together. Itis not disputed that M O. 4 15 ın the handwriting of 
the appellant and the articles that were noted 1n the letters were found in the posses- 
sion of Selvaraj on board the ship. There ıs no reason at all for rejecting the testi- 
mony of P.W. 2 that the appellant tore the paper when he saw P.W. 2. ‘The state- 
ment of ths appellant that he tore the paper in the morning after declining his ser- 
vices to Selvaraj 1s opposed to his confession and belated and cannot be accepted 
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The conduct of the appellant proves that he had a guilty mind. If the noting of 
the details of the articles with their value by the appellant was mnocent, there 1s no 
reason for his destroying the original letters and the piece of paper on his seeing 
PW.2. The conduct of the appellant m tearing off the piece of paper establishes 
that he noted the particulars from Yusuf’s letter with a view to receive the articles 
from Selvaraj and did not want it to fall into the hands of P.W. 2. It has already 
been found that Selvaraj did meet the appellant in the morning In Exhibit P-4 the 
appellant admitted that Selvaraj stated that he would bring the articles at 2 P M. 
Taking the various circumstances namely the admitted 1eceipt of two lettgrs from 
Yusuf, the tearing off the two letters received from Yusuf after noting the details 
m a piece of paper, the meeting of Selvaraj on the morning of the incident and the 
tearing off the slip of paper on seeing P.W 2, ıt can be safely presumed that when 
Selvaraj stated that he would bring the goods at 2 P m., the appellant accepted to 
receive the goods according to Yusuf’s letters These facts conclusively establish 
that the appellant when he received the two lette1s from Yusuf accepted to receive 
the smuggled goods from Selvaraj according to the direction in the letter. The 
facts found prove that the appellant was concerned m the illegal import of the gold 
and watches. The conviction under section 167 (81) of the Sea Customs Act 1s 
therefore correct The conviction under section 23-I/A (a) of the Foreign Exchange 
Regulation Act ıs also confirmed The sentence cannot be said to excessive. The 
conviction under section 167 (81) of the Sea Customs Act and the sentence are 
confirmed. No separate sentence 1s necessary under section 23-I/A (a) of the Foreign 
Exchange Regulation Act. The appeal ıs dismissed. 


P.R.N. — Appeal dismissed, conviction and 
: sentence confirmed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PREsENT —Mnm. Justice P. KUNHAMED KUTTI. 


Rathinasamy Moopanar and another .U Peühoners* 
v. 
Subramania Udayar and others .. Respondents- 


Madras Hindu Religious and Charitable Endowments Act (XXII of 1959), section 101—Scope of Inquiry — 
Powers of Magistrale under to question valadiy and legality of order appointing applicants as trustees or to go 
anio correctness of certificate or order issued by Commissioner for recovery of temples and thew properties. 


It 1s not open to a Magistrate ın a petition presented to him under section 101 of the Madras 
Hindu Religious and Charitable Endowments Act, 1959, by persons appointed as trustees of certain 
temples, to convass the propriety or validity of the order of appointment of the petitioners as trustees 
His powers under the section are very limited and in dealing with an application under section 101 
he 1s ın the position of an executing Court and cannot go behind the order or certificate issued by 
the Commissioner He has no power to entertain any objection to the validity, legality or correctness 
of the order or to the jurisdiction of the authority issuing it 


Shanmuga Archakarv Munusam: (1959) 1 M L J 144, and Crl Rev Case No. 1272 of 1961, followed. 


Subbu Chetty v Munusami Chetty (1957) 2 MLJ 161, Bhathula Krishna Brahmam v Dharma 
Chencht Reddz, (1959) 1 An WR _ 265, distinguished 


Prathpath: Dandiah ý Venkatarama Dikshatulu, (1953) 2 M L J 550, referred to 


Petition under sections 435 and 439 of the Code of Criminal Procedure, 1698 
praying the High Court to revise the Order of the Sub-Divisional Magistrate 
(Judicial) Arryalur, dated 1st August, 1962 1n C M P No 243 of 1962. 


A.K. Sreeraman, Advocate, for Petitioners. 
JV. Venkatarama Iyer, Advocate for Respondents 1, 2 and 4. 
B. Sriramulu, for the Public Prosecutor for State 





* Crl. R.G. No. 1623 of 1963. 20th December, 1963, 
(Crl, R.P. No. 1611 of 1963). (28th Agrahayana, 1885 (Saka). 


[] RATHINASAMY MOOPANAR V. SUBRAMANIA UDAYAR (Kunhamed Kutti, JA. 245 


The Court delivered the following 


JupcmenT.—The petitioners seek to revise the order passed by the Sub Divisional 
Magistrate, Ariyalur, dismissing their application under section 101 of the Madras 
Hindu Religious and Charitable Endowments Act (XXII of 1959). They made the 
application as trustees of Sri Subramaniaswami and nine other temples m Vadalai 
Gudalur village in Lalgudi Taluk, having been appointed as such by the Area 
Committee, Tiruchirapalli, and claiming assuch trustees to be entitled to possession 
of the temples and their properties which are in the possession of respondents I to 3 
who, it was alleged, did not deliver possession in spite of repeated. demands The 
fourth respondent ıs one of the trustees appointed by the Area Committee ; but 
he was 1mpleaded as a respondent as he was not willing to Jom the petitioners. 


Respontlents 1 and 2 resisted the application contending that the appomtment 
of the petitioners and the fourth respondent as trustees by the Area Committee was 
ilegal. They further set up, a usage by which four groups of Odayar famihes 
nominated one person each as trustee, and the right of such nominees to function 
as trustee for life unless removed for misconduct. The clamm thus made by the 
respondents was that they partook the character of hereditary trustees and under 
section 49 of the Act, the Area Committee was not competent to appoint a trustee. 


The third respondent disclaimed all connections with the;temples while the 
fourth respondent generally supported the contentions of respondents 1 and 2 and 
claimed to be assisting them. 


The learned Magistrate considered the language of section 101 and ın the 
view that the petitioners do not satisfy the requirements of section 101 of the Act, 
dismissed the application. 


I have no doubt that the order passed by the learned Magistrate 1s wrong and 
cannot be upheld It ıs not open to him ın a petition under section 101 of the 
Act to canvass the propriety or the validity of the order of appointment of the peti- 
tioners as trustees The petition filed by the respondents 1 and 2 questioning the 
appomtment of the petitioners and the fourth respondent as trustees by the Area 
Committee has, ıt is represented, been dismissed by the Commissioner, so that it 
has to be taken that the appomtment of the petitioners, and the fourth respondent 
has now the approval of the Commissioner as well 


The powers of the Magistrate under section ror of Act XIX of 1951 which is 
identical with section ror of the present Act, was considred by Ramaswam1, J , m 
Shanmugha Archakar v. Munuswam The learned Judge held that the powers under 
the said section are very limited and the Magistrate dealing with an application 
under the said section 1s 1n the position of an executing Court and cannot go behind 
the order of certificate issued by the Commissioner and he has no power to entertain 
any objection to the validity, legality or correctness of the order or to the jurisdiction 
of the authority issuing 1t. The only remedy of the aggrieved party 1s to file a suit, 


That the procedure contemplated by section 87 of Act XIX of 1951 1s of a 
summary natufe, is the view taken ın Pratipath: Dandtah v. Venkatarama Dikshatulu?. 
In the opinion of the learned judge when the Legislature in its wisdom thought 
fit to make a provision like section 87 which in its ultimate analysis only drives the 
office-holder to file a suit to establish his title if he had not proved the same before 
the Commissioner, it cannot be considered to be an unreasonable restriction on 
the right of a person to hold the property. It ıs directed only against trustees, 
ex-trustees, office-holders or servants of a temple and persons claiming under them. 
The section also provides for safeguard against arbitrary eviction A summary 
enquiry by the Commussioner and the issue of a certificate by him is provided for 
before the section comes into operation and the summary order itself is hable to 


be challenged in a Court of law. 
DOMNUM OD ce eU 


1. (1959) IM L J. 144. 2 (1953) 2 M.L.] 550. 
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Mr Venkatarama Iyer for the respondent would rely on Subbu Chetty v. Munu- 
swam Gheity!, wherein Ramaswami Goundar, J , hastaken the view that when the 
person in possession of the property claimed title in his own right, in the absence 
ofany evidence and finding that he was an ex-trustee and 1n that capacity continued 
in possession, he could not be ousted by a summary order under section 87 of Act 
XIX of 1951. This ruling obviously 1s not applicable to the facts of the ‘present 
case. In Bathula Krishna Brahmam v Dharma Chencht Reddi?, Chandra Reddi, QJ , 
held that before reaching a conclusion as to whether persons who offer resistence 
to the trustee, appointed by the Commissioner taking delivery of the property have 
title of their own to continue in possession or whether the claim in that behalf 1s in 
good faith, the Magistrate has to hold an enquiry into the matter The question 
was considered by the learned Judge in the context as to how far a Magistrate 
dealing with a petition unde: section 87 of Act XIX of 1951 could be regarded as a 
Judicialfunctionary or as one discharging the duties of an Executive Officer and the 
conclusion come to was that there 1s no warrant for treating a Magistrate perform- 
ing the function allotted to him by section 87 of the Act as one acting as a persona 
designata and notasa Court ‘This case again has little application to the question 
raised before me 


In Criminal Revision Case No. 1272 of 1961, I have taken the view that a 
Court dealing with an application under section 101 of the Actis m the position of an 
Executing Court and that it cannot go behind the order of appomtment of the 
persons claiming to be trustees. It seems to me, that the order of the learned 
Magistrate dismissing the petition of the petitioners was unjustified. Even the 
non-joinder of the fourth respondent as a petitioner could not have led to that 
result since he was already before the Court as a respondent and so long as he has 
been found to be one of the trustees validly appointed by the Area Committee, an 
order could have been made ın his favour as well. n 


This petition has, therefore, to be allowed and is allowed setting aside the order 
of dismissal passed by the learned Magistrate. The temples,will be delivered to the 
petitioners and the fourth respondent m terms prayed for ın the petitioners’ appli- 
cation. è 


P.R.N. —— Petitine allowed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—Mr S. RAMACHANDRA AYYAR, Chief Justice. 
Narayana Pillai woe Petitroner*® 
v 


Velayuthan Pillai (unsound mind) represented by Lakshmi 
.. Respondent. 


Evidence Act (I of 1872), section 108—Presumption under as to the death of a person—When can be ratssd— 
Seven years from date when a person was last heard of elapsing during pendency of appeal on his behalf by his next 
friend — Decree sn appeal in favour of such person—If can}be declared null and void on ground of abatement of appeal 
on his presumed death 


Under section 108 of the Evidence Act there 1s no presumption, so long as there 1s no dispute 
about a man bemg alive, that a man died after a particular time after his disappearance In the 
present case no question arose before the High Court when it was dealing with the appeal, whether 
the appellant Velayudham was alive or dead If really ıt was the petitioner’s case that he was dead, 
he should have raised that question before the appeal was disposed of , and there will be occasion 
then to raise the presumption He not having done so, it stands to reason that he cannot rely om 
any?presumption ın law to show that he must have died long prior to the Judgment 


If the question as to a person's existence 1s raised in issue before the Court at a particular point 
of time and more than seven years had elapsed by that time from the time when a man was last heard. 
of, the presumption will be that he died before the date when the question was raised 

Petition under section 115 ot Act v of 1908, praying the High Court to revise: 
the order of the Subordinate Judge of Nagercoil, dated 27th September, 1961, and. 
made mm Interlocutory Application No 76 of 1961 in Original Suit No. 194 of 1122. 

1. (1957 2ML ]J 161 2 (1959) 1 An. WR 265 
* C.R.P. No. 2168 of 1961. 30th November, 1962. 
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R. Rajagopala Ayyar for K. S Ramamurth and T R. Mam, for Petitioner. 
T R. Ramachandran, for Respondent. 


The Court delivered the following 


JupGMENT :—Thuis Revision Petition, though devoid of merits, raises a question 
oflaw One Velayudham Pillai, a lunatic, filed through his wife Lakshmi, as his 
next friend, Original Suit No 194 of 1122 (M E ) 1n the Sub-Court, Nagercoil, a 
suit for partition of family properties against the petitioner herein. During the 
course of the suit, 1t was stated that Velayudham had disappeared on 24th November, 
1948. “Lakshmi complained that he had been spirited away by the petitioner but 
the latter repudiated the suggestion and even stated that he had reason to believe 
that the lunatic was still alive The trial Court dismissed the suit on 25th November, 
1954. Lakshmi continuing to represent Velayudham as his next friend, took up 
the matter in appeal to this Court ın Appeal Suit No. 665 of 1956, no objection was 
taken to the maintainability of the appeal on the ground that Velayudham had died, 
and the appeal came up for hearing before Rajamannar, C J , and Veeraswami, J., 
who by their judgment, dated 14th September, 1960, allowed the appeal and passed 
a preliminary decree for partition. It will be noticed that by the tume the judgment. 
in the appeal was delivered, more than seven years had elasped since the disappear- 
ance of Velayudham, who it 1s admitted now, never returned to Lakshmi there- 
after. After the passing of the preliminary decree, steps were taken by Lakshmi 
to have a final decree passed. She also filed an execution petition for recovery 
ofthe costs. It was at that stage that the petitioner filed an application before the 
lower Court for declaring that the preliminary decree passed by this Court on 14th 
September, 1960, was null and void, as the suit had abated. Velayudham being 
presumed to.have, died an the year 1955, that ıs, seven years after the date of his 
disappearance. The learned Subordinate Judge rejected that petition and hence 
this Civil Revision Petitionj| 


The sole point for consideration is, whether 1t can now be presumed that this 
Court had no jurisdiction to dispose of the appeal on the ground that one of the 
parties to the appeal, namely, Velayudham, should be presumed to have died 
before the hearing thereof. The rule as to the burden of proving the death of a 
person is contained in sections 107 and 108 of the Indian Evidence Act They 
can be conveniently set out here: 


107 When the question 1s whether a man 1s alive or dead, and itis shown that he was alive 
within thirty years, the burden of proving that he 1s dead ıs on the person who affirms it, 


108 Provided that when the question is whether a man ıs alive or dead, and it 1s proved 
that he has not been heard of for seven years by those who would naturally have heard of him if 
he had been alive the burden of proving that he 1s alive 1s shifted to the person who affirms 1t. 

The latter section shows that the presumption arises only when the question as. 
to whether a man 1s alive or dead 1s 1n issue. In other words, there 1s no presum- 
ption, so long as there is no dispute about a man being alive, that a man died after a 
particular time after his disappearance. In the present case no question arose 
before this Court when it was dealing with the appeal, whether the appellant Vela- 
yudham was alive or dead. If really it was the petitioners case that he was 
dead, he should have raised that question before the appeal was disposed of , and 
there will be occasion then to raise the presumption. He not having done so, it 
stands to reason that he cannot rely on any presumption in law to show that he 
must have died long prior to the judgment. As I mdicated earlier, the question. 
whether he was alive or dead arose only at the time when Interlocutory Application 
No 76 of 1961, was filed before the lower Court That was long after the judgment 
of this Court in appeal 


It was argued for the petitioner that as under section 108 of the Evidence Act a. 
man who has not been heard of for seven years should be presumed dead, one should 
presume that Velayudham was dead in the year 1955, and 1fso much can be accepted 
the judgment 1n,the appeal. without impleading his legal representatives would be 
void. In support of this contention Mr. Rajagopala Ayyar, who appeared for the 
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petitioner, has referred to a passage 1n Taylor on Evidence (twelfth edition) page 
180, where the learned Author has stated : 
* Although the presumption of life will continue for a period exceeding half a century, 1f no proof 
be given either that the party whose death 1s relied upon has not been heard of by those persons who 
-would naturally have heard of him had he been alive or, at least, that search has been meffectually 
made to find him, this presumption will be bounded within far shorter limits, if evidence be furnished 
of his continuous unexplained absence from home, and of the non-receipt of intelligence concerning 
him [In such a case after the lapse of seven years, the presumption of life ceases, and the burden 
of proof is devolved on the party denying the death ns But, although a person, who has 
not been heard of for seven years, 1s presumed to be dead, the law raises no presumption as to the 
time of his death , and therefore, 1f any one has to establish the precise period during these seven 
years, at which such person died, he must do so by evidence, and can neither rely, on the one hand, 
upon the presumption of death, nor on the other, upon the presumption of the continuance of life. 
Mr. Rajagopala Ayyar argues that the rule, that there 1s no presumption as 
to the date of death, applies only to acase where it is claimed that the person was 
not heard of within a period ofseven years died at a particular time within that 
period that where that period had expired, the only presumption will be that 
at the end of the seventh year the man died. Reliance ıs placed in support of 
this contention upon the decision in Bal Naicken v. Achama Naicken!, where, 
after referring to the rule that there was a presumption that a person was 
dead when he or she has not been heard of for seven years, and that there was 
no presumption as to the particular date on which he or she died, the learned 


Judges observed : 


* But these remarks apply only when the point of time at which the death has to be placed falls 
necessarily within the seven years ... — ..... In our opinion, in a case where the point of time 
to which the death has to be referred, may be placed indifferently either during the seven years or 
after the lapse of the seven years (1t not being necessary for the plaintiff to show that the person lived 
during the seven years), there 1s a presumption after the lapse of the seven years in favour of the 
‘death and it ıs for the other side to displace the presumption and the party relying on the presumption 
is entitled to succeed if no evidence 1s offered by the other side 

This decision was followed by Madhavan Nair, J., in S A. No. 55 of 
1922? where it was held that at the end ofseven years from the date of 
disappearance of a legatee, the presumption of death aroge and the burden 
would be on the party who challenges the will to prove that he died at some 
later date It will be noticed that in both the cases the presumption under section 
108 was applied when the question actually arosebefore the Court. Therefore, 
these cases are not authorities for the proposition that there ss a fixed rule that the 
man died immediately after the lapse of seven years from the date of his disappea- 
rance Section 108 lays down a presumption when the question as to a person’s 
existence is raised in issue before the Court. If the question is raised before the 
Court at a particular point of time and more than seven years had elapsed by that 
tıme from the time when a man was last heard of, the presumption will be that he 
had died before the date when the question was raised That is not the same thing 
as saying that when such a question 1s raised long after the seven years period is 
over there 1s a further presumption that he had died at any time during that period 
or at the end of seven years from the date of disappearance. In Halsbury’s Laws 
of England (third edition), volume 15, dealing with this question, "t is stated £(at 
page 345): 

** There 1s no legal presumption either that the person concerned was alive up t 
‘period of not less than seven years, or that he died at any particular pomt of E E 
the only presumption being that he was dead at the time the question arose, 1f he has not been heard of 
during the preceding seven years Ifıt is necessary to establish that a person died at any particular 
date within the period of seven years, this must be proved as a fact by evidence raising that inference : 
—(The italics are mine) ; 
‘This question is put beyond doubt by the Privy Council in Lal Chand Marwan ve 
Ramrup Gir?. $ 

“[Now upon this question there 1s, ther Lordships are satisfied, no difference between the law 


of India as declared in the Evidence Act and the Law of England. . .... .and i 
explanation of this very persistent heresy their Lordships find 1t in the words in which tenia bor pa 


1. (1921) 41 M.L J. 295. 3. (1925) L.R. 53 L.A. 24» 
2. 9 M.L.]. (Short Notes) 23, wd). 24=50 M.L J. 289 


L) NARAYANA PILLAI J. VELAYUTHAN PILLAI (Ramachandra Ayyar, C.F.) 249 


India and ın England ıs usually expressed These words taken originally from In re Phene’s Trusts" 
runs as follows — 


‘Ifa person has not been heard of for seven years, there 1s a presumption of law that he 1s dead , 
but at what time withm that period he died 1s not a matter of presumption but of evidence and the 
onus of proving that the death took place at any particular time within the seven years lies upon the 
person who claims a right to the establishment of which that fact is essential ° 


Following these words, it isconstantly assumed—not perhaps unnaturally—that where the period 
of disappearance exceeds seven years, death, which may not be presumed at any time during the 
period of seven years, may be presumed to have taken place at its close Thisofcourseisnotso The 
presumption 1s the same if the period exceeds seven years ‘The period 1s one and continuous, though 
1t may b& divisible into three or even four periods of seven years Probably the true rule would be less 
liable to be missed, and would itself be stated more accurately, if, instead of speaking of a person who 
had not been heard of for seven years, 1t described the peyid of disappearance as one ‘ of not less than 
seven years ' 

It is implicit m the observations stated above that the presumption can arise 
only when the question for determination as to whether a man or woman 1s alive 
or dead 1s raised In Sesh: Ammal v United India Life Insurance Co.” Subrahmanyam, J , 
referred to the presumption under section 108 and stated that 1t would extend to the 
fact of death and not to the time of death at any particular period. The learned 
Juuge observed that the exact time of death was not a matter for presumption but 
of proof by evidence by a person who claims a right for the establishment of which 
the fact is essential. In a more recent case Gnanamuthu v Ánihomi?, Ramaswami, J., 
after a full analysis of the provisions of sections 107 and 108 observed that the pre- 
sumption under section 108 would only be as to the fact of death at the tıme the 
question 1s raised and not at any particular antecedent time. 


These cases show beyond doubt that 1t 1s always for the party who pleads that a 
man died at a particular time, to show the date on which the death took place. 
It makes no difference whether the date of death pleaded 1s within or beyond the 
period of seven years from the time the person was last heard of ‘This question 
arose in a somewhat acute form in Jyotrmoy v. Biswanath*, where the point was 
whether in a case where the death was presumed under section 108 and legal 
representatives of the deceased party were sought to be impleaded, there was scope 
for the operation of either the dismissal as contemplated in section 3 of the Limita- 
tion Act or the abatement as provided for in rule3 of Order 22 of the Code of 
Civil Procedure. It was held that while under section 108 of the Evidence Act, 
there could be a presumption of death of a person who had not been heard of for 
more than seven years, there was no presumption regarding the date and time of 
his death and that so long as the Court has not been affirmatively convinced that 
the application to bring on record the legal representatives had not been brought 
within the period of nmety days from the date of death, ıt should direct the legal 
representatives to be impleaded. 


It follows from the decisions set out above, that there can be no presumption 
that Velayudham died on the date when this Court delivered the judgment m the 
appeal. The preliminary decree passed by this Court is, therefore, valid The 
Civil Revision Petition fails and is dismissed with costs. Advocates fee Rs. 100. 


K L.B. ` Petition dismissed. 


a 


1. (1869) LR 5 Ch 139 3 AIR.1960 Mad 430 
2. (1959)2 M L J 53 4. (1949) 53 C W.N. 718. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PresenT—Mr S RAMACHANDRA Iyer, Chief Justice AND Mr. JUSTICE 
M. ANANTANARAYANAN. 


T. Parthasarathy Chetty Petitioner* 
J. 
K. Shyamalamba by agent P. Lakshmınarayanan . Respondent. 


Madras City Tenants’ Protection Act (III of 1922), section 2 (4) and (9)—Lease of land—Lessee creating 
sub-lease—Sub-lessee putting up structures on land —Suit n. ejectment by lessee against. sub-lessee—Sub-lessee, uf 
entitled to rights under the Act against lessee. : 


Landlord and Tenant —Sub-lease for whole term-—No contract to contrary—Not an assignment of lease. 


Where the tenant of a land has merely sublet 1t without himself putting up any superstructure on 
1t, but the sub-tenant has put up a superstructure on it, the right to recover compensation and have the 
right to purchase the land will not be available to the sub-tenant as against the original owner of the 
property, namely, the landlord. This has been put beyond doubt by the revised definition of the term 
“tenant’ introduced by the Amending Act XII of 1960 


So long as there 1s no prohibition by the superior lessor against sub-letting, his tenant will be en- 
titled to sub-let the property and thereby create an interest ın it m favour of his sub-tenant, but such 
a sub-tenant will be a tenant only so far as his own lessor 1s concerned » he will neither have privity of 
contract nor estate so far as the superior lessor 1s concerned — As the interest which the mesne lessor 
possesses 1n the land demused to him is an interest 1n immovable property, it will be land within the 
meaning of section 9 of the Act The sub-tenant being his tenant, must be held entitled so far as 
the mesne lessor 1s concerned to all the rights declared to him by the Act. 


The exclusion of the sub-tenant from the concept of the definition of the word ‘tenant’ must be 
regarded ın relation to the actual lessor There can be no sub-tenant except under the tenan. That 
specific exclusion was necessary because of the wide terms in which sub-clause (1) ın that provision 
has been couched. That does not mean that the sub-tenant of a land cannot be regarded as a tenant 
of a subordinate interest in land even as against his own lessor, viz , the mesne lessor 


The right of enjoyment for the duration of the lease in favour of the sub-tenant could be directed 
to be transferred under the provisions of sez* ^^ 9 of the Act bv his own landlord namely the tenant, 


A sub-lease demised for a whole term in the absence of a contract to the contrary, will not const 
tute an assignment of the lease under the Indian Jaw. 

Petition under section 115 of the Act V of 1908 praying the High Court to 
revise, the order of the Court of Small Causes (Chief Judge) at Madras dated 6th 
April, 1962, and made in Eject Appeal No. 14 of 1962 (M.P. No. 2013 of 1961 in 
Eject S. No. 106 of 1961 Court of Small Causes (IV Judge) Madras. 


V fanakiraman and V. Gajapathy, for Petitioner. 
K. Gopalaswamy and R Subramaniam and Swaramakrishniah, for Respondent. 
Ihe Judgment of the Court was delivered by 


Ramachandra Iyer, C.F.,:—This Civil Revision Petition raises an important ques- 
tion relating to the right of a sub-tenant of land who had put up a superstructure 
thereon, to purchase the interest of his lessor, namely, the head tenant of the original 
owner under the provisions of section 9. the Madras City Tenants Protection Act 
which will be referred to hereafter as the Act. The Courts below have expressed 
divergent views on that question. The land which forms the subject-matter of these 
proceedings forms part of larger area, which belongs to one Thanikesam Pillai, He 
granted a lease 1n the year 1937 of the entire area to one Mahommad Ismail for a 
period of 99 years with an option in the tenant to obtain renewal of the same for a 
dike period. The respondent is a transferee from the tenant She parcelled out the 
land and granted sub-leases of portions thereof to the several persons, one of them 
being the petitioner. He after having taken the sub-lease from the former, put up a 
building thereon 1n the year 1947 and has been in enjoyment of the same since then. 


However, the respondent by her notice dated 27th January, 1961, purported to 
terminate the sub-lease granted by her to the petitioner and called upon the latter 
to deliver vacant possession This was followed by proceedings under section 41 
sof the Presidency Towns Small Cause Courts Act for ejectment ofthe petitioner, who 
———M————————ÓÉÉÉÓÓ—— LL NI 


*C.R.P. No. 1579 of 1962. 20th September, 1963. 
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countered the respondent's move by filing an application under section 9 of the Act 
calling upon the latter to convey the leasehold interest possessed by her 1n his favour. 
The learned trial Judge allowed the application filed by the petitioner , but on 
appeal that order was set aside. Hence the present Civil Revision Petition. 


The land ın question is situate ın Muthialpet area withm the limits of the 
Madras City. The petitioner put up the superstructure on the property in the 
year 1947 who, 1f the other conditions imposed by the Act were satisfied would be 
entitled to the benefits thereunder 

No relief, however, 1s claimed against the owner of the property who 1s not 
even a party to these proceedings: the relief claimed is restricted to the conveyance 
of such interest as the tenant possesses in the land In other words the interest 
which the sub-tenant seeks to purchase under section 9 of the Act, 1s the leasehold 
interest possessed by the tenant by virute of the lease granted by Thanikesam Pillai 
in the year 1937. 

Section 3 of the Act entitled every tenant of the land to be paid as compen- 
sation at the time of eviction the value of any building erected by him or by his 
predecessor in interest. Section 9 gives a further right to the tenant by way of an 
option to purchase the land leased out to him. Any tenant who is entitled to 
compensation under section 3 and against whom a suit m ejectment has been 1nsti- 
tuted, may wıthın the time specified in the section apply to the Court for an order 
that the landlord shall be directed to sell for a price to be fixed by the Court, the 
whole or part of the extent of the land specified ın his application. The rights 
created by these two sections exist only 1n respect of tenancies granted prior to 
the commencement of the Amending Act of 1955. 

There will be no difficulty in working out the rights granted under the Act 
between a landlord who is the owner of the property and his tenant who obtained a 
lease from him and put up a superstructure thereon. But where the tenant of a 
land has merely sub-let it without himself putting up any superstructure on 1t, but 
the sub-tenant put up a superstructure thereon, a question will arise whether the 
latter will have thg right to recover compensation for the building put up by him in 
case he 1s sought to be evicted and have the option to purchase the land. There 
can be little doubt that those rights will not be available to a sub tenant as against 
the original owner of the property, namely the landlord. . This has been put beyond 
doubt by the revised definition of the term *' tenant ” introduced by the Amending 
Act XIII of 1960 (who alone would be entitled to claim the rights referred to 
above). 

That says ; 


“Tenant” ın relation to any land means, 

(1) a person lable to pay rent in respect of such land under a tenancy agreement express or 
implied and 

(u) mcludes 

(a) any such person as is referred to 1n sub-clause (1) who continues in possession of the lands 
after the determmation of the tenancy agreement and 

(b) the heirs fo any such person as is referred to in sub-clause (1) or sub-clause (11)( a) but does 
not includes a sub-tenant or hus heirs. 
It will thus be plain thatas against the original landlord, the owner of the 
property, the sub-tenant of aland will not be entitled to enforce rights to 
compensation for any superstructure that he might have put upon the land or call 
upon him to convey the land. - 


But the question ın the present case, is, whether this will be so even in regard 
to his own landlord, namely, the head-tenant. The answer to that question will 
depend on the true construction of sections 3 and 9 of the Act 1n the light of the 
definition of the term ** tenant ” referred to above. As we said. Section 3 entitled 
any tenant who had put up a building on the land leased out to him, at the time of his 
eviction to get from his landlord compensation. The question then is can sub-tenant 
of the land be regarded as tenant within the meaning of the Act vis-a-vis the head- 
tenant. If that be so, will he be entitled to the relief under the Act as against the 
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head-lessor, 4e., the owner of the property. From the terms of the definition of 
the word *' tenant ” set out above, 1t will be clear that a person liable to pay rent 
in respect of land, under a tenancy agreement express or implied would bea tenant. 
A sub-tenant ıs certainly under a contractual agreement to pay rent to the head- 
tenant, that ıs his lessor. The question then 1s whether the property for which he 
pays rent, could be regarded as land. The definition of the term “land ” in sec- 
tion 2 (2) 3s not very helpful to solve that problem as it is merely negative in form 
and states that land does not include buildings But the explanation to section 9 
defines the term ‘‘land " as used in that section. That Says : : 

Land means the interest of the landlord 1n the land and all other interests which he can convey 
under any power and includes also the full terest which a trustee can convey under the power 
possessed by him to convey trust property when necessity exists for the same or theahenation of 
the property 1s for the benefit of the estate or trust," 


From the foregoing, 1t would follow thatany interest in the land possessed by a person 
will be land within the meaning of the section. Now turning to the definition of land- 
lord, in section 2 (3), what the term really means is * any person owning any land 
and includes every person entitled to collect the rent of the whole or any portion 
ofthe land’? . . ..(rest of the definition omitted as not necessary for the present 
purpose). If, therefore, the word “land can be regarded as embracmg even 
an interest in a land, a person owning such interest will be a landlord if he has let 
out such interest to another for rent. In other words a lessee would be a landlord 
within the the meaning of the definition if his leasehold interest can be regarded 
as interest in land and if under an agreement with his sub-tenant, he 1s entitled to 
collect rent ın respect of the right granted to him 


We shall now consider whether a lease of immovable property will amount 
to transfer of an interest to the lessee. A lease of immovable property is a transfer 
for consideration of a right to enjoy ıt for a certain time or in perpetuity. Itpostu- 
lates the existence of contract between the lessor and the lessee and also a transfer 
of interest in the land, namely, the right to enjoy it, although that transfer wil] 
not be equivalent to transfer of ownership either in the whole or part of the property 


Referring to the characteristic feature of lease, LordjShaw in Rajakumar Thakur 
Giırıdharı Singh v. Megh Lal Pandey observes : 

“ It must be borne in mmd also that the essential characteristics of a lease 1s that the subject 1s one 

which 1s occupied and enjoyed and the corpus of which does not in the nature of things and by reason 
of the user, disappear. ” 
Section 108 (c) and (7) of the Transfer of Property Act recognise that a lessee has 
an interest in the property leased out to him; the former provision creates a statu- 
tory covenant on the part of the lessor with the lessee that the latter can hold the 
property for the duration of the,lease so long as he performs his part of the contract 
without interruption by any person , the latter clause confers a right on the lessee 
to transfer either absolutely or by way of mortgage or sub-lease his interest in the 
property. These provisions are, no doubt, subject to a contract or local usage to 
the contrary. But they proceed on the assumption that what the lessee obtains 
under a lease of immovable property is not a mere transfer of right to occupy, but 
an interest in the property demised, there being thus both privity of contract as 
well as of estate. Unless, there 1s a contract or local usage to the contrary, the right 
ofenjoyment given to a lessee on account of a lease can be assigned or sub- let 


Where there is an assignment of lease, the lessor not being a party to the con- 
tract or arrangement, there can only be a privity of estate between him and the 
assignee , that 1s because of the interest ın land which the lessee has In thecase 
of a sub-lease, however, there will neither be privity of conttact nor privity of estate. 
In Woodfall’s Landlord and Tenant (Vo. 1, 26th Edn.) dealing with the general 
right to sub-let the learned author says (at page 870) - 


“ As a sub-lease 1s a demise by a lessee (or his assignee) for a Jess term than he himself. has every 
lessee, however short his term may be, and even a tenant from year to year may make a sub-lease un- 
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less and except, where which frequently happens, he 1s restrained by the contract of tenaney from sub- 
letting or restricted ın his power of sub-letting by a requirement, whether absolute or qualified, that the 
consent of the landlord must first be obtained Even then the sub-lease 1s effective to vest an estate 
but defeasible by exercise of the lessor's right to re-entry "' 


But the sub-lessee will not be affected by any voluntary surrender of the lease by 
the lessee (whom we can call as the mesne lessor). Under the English law a sub- 
lease demised for a whole term of the lease will amount to an assignment of the 
lease itself but the law ın this country ıs different In Hunsray v. Byay Lal’, it 
was held that an under-lease for the entire residue of the under-lessor’s term operated 
in the absence of a contract to the contrary as an under-lease and did not as under 
the English law constitute an assignment of the lease. 


The result of the foregoing discussion is that so long as there 1s no prohibition 
by the superior lessor agamst sub-letting, his tenant will be entitled to sub-let the 
property and thereby create an interest in itn favour of his sub-tenant ; but such a 
sub-tenant will be a tenant only so far as his own lessor 1s concerned : he will have 
neither privity of contract nor an estate so far as the superior lessor is concerned. 
As the interest which the mesne lessor possesses in the land demised to him, 1s an 
interest 1n immovable property, it will be land withm the Explanation to section 9 
of the Act The sub-tenant being his tenant, he must be held entitled so far as 
the mesne lessor 1s concerned to all the rights declared to him by the Act. It is, 
however, unnecessary to repeat that these nghts will not be available as against 
the superior lessor 


In Ranganathan Nawke v. Govindasamı Naidu*, Subrahmanyam, J., held that 
the interest of a lessee of a plot of land, would be interest in land capable of 
transfer withm the meaning of the Explanation to section 9 (2) of the Madras City 
Tenants’ Protection Act and that, therefore, the leasehold interest in a lessee could 
be directed to be conveyed under the provisions of that section 1f his own tenant, 
namely, the sub-tenant required him to do so. 


But Mr. Sivaramakrishnaiah appearing for the respondent has contended that 
the above propositon cannot be regarded as good law after the amendment of the 
term “ tenant’? in section 2 (4) of the Act which expressly excludes from 1ts ambit 
asub-tenant It is argued that the Legislature, when ıt re-cast the definition under 
Act XIII of 1960, must be presumed to have the decision aforesaid before it and 
that with a view to counteract its effect 1t proceeded to expressly exclude a sub- 
tenant from clarming the benefits of the Act. We have already indicated that the 
exclusion of the sub-tenant from the concept of the definition of the word ** tenant ” 
must be regarded 1n relation to the actual lessor. There can be no sub-tenant 
except under the tenant That specific exclusion was necessary because of the wide 
terms in which sub-clause (1) 1n that provision has been couched. ‘That does not 
mean that the sub-tenant of a land cannot be regarded as a tenant of a subordinate 
interest in land even as against his own lessor, v7z, the mesne lessor. ‘To hold: 
otherwise would entail a limited operation of the benefits of provisions of section 9. 
The Explanation to that section to which we made reference earlier definitely contem- 
plates that land would mcludes any interest ın the land. We have earlier pointed 
out that the leasehold interest 1s interest in the land. If really the Legsilature had 
mtended to exclude the entire category of sub-tenants from claiming the benefits 
of the Act even as against their own lessois, it would have amended the provisions 
of the Explanation to section 9 also. 


It 15 next contended that 1f the sub-tenant were permitted to purchase the right 
of the mesne lessor under section 9 the Act, 1t will indirectly permit him to obtain. 
what the Act expressly denied him The argument ıs put thus: under the Act 
a sub-tenant can 1n no event obtain compensation for any building put up by him 
on the land or compel the superior lessor or the owner of the land to sell it to him. 
If the sub-tenant were allowed to enforce his rights under section g as against the 





1 (1929) 58MLJ 293- LR. 571A 110 2 (1958) 1 M.L J 310. 
ILR. 57 Cal. 1176 (P C) 


33 


254 THE MADRAS LAW JOURNAL REPORTS. [1964 


mesne lessor, he will thereby get assgined in his favour all the rights of the mesne 
lessor and he can thereafter compel the superior lessor to convey the property to 
him. We are unable to find any substance m this argument. It 1s conceded that if 
instead of granting a sub-lease, the lessee assigns his leasehold right, such an assignee 
would be entitled to enforce the rights conferred on the lessee under the Act as 
against the landlord. Now the effect of conveyance under section g of the lessee’s 
interest ın favour of the sub-lessee will only amount to making a sub-lessee an assignee 
of the lessee Ifthe former type of assignee can enforce rights as against his 
landlord, we are able to see how a lessee who obtained an assignment by virtue 
of a statute could be placed m a different position But for obtaining relief against 
the head-lessor, mere assignment of the lease will not be sufficient there may be other 
difficulties in the way of a sub-tenant in enforcing such rights as against the original 
lessor for 1t might be argued that the superstructure on the property had not been 
put up by the tenant, the sub-tenant where he put up the building not being a tenant. 
It is, however, unnecessary to pursue that matter for the purpose of the present case. 
It is sufficient to say that the sub-lessee before us does not want and indeed cannot 
pursue any rights as against the superior lessor. What all, he now seeks 1s to enforce 
the rights secured to him under the Act as against the mesne lessor from whom under 
an agreement be obtained a sub-lease. 


That a sub-lessee can obtain rights granted to a tenant under a statute qua mesne 
lessor has been recognised by us im interpreting another enactment, namely, 
the Madras Cultivating Tenants Protection Act, 1955 In Kathaperumal v Muthah* 
a person took on lease a certain area of land from its owner and later sub-let a part 
of itto another. The sub-lessee was held entitled to the protection afforded by the 
Act as against his lessor, namely, the chief-tenant although he could not have 
had any rights as against the head-lessor there being neither privity of estate nor 
privity of contract between the head-lessor and the sub-lessee. It was observed 
that the chief-tenant, generally speaking, stood 1n the same relationship to the sub- 
tenant as the owner landlord stood towards the former. 


Mr. Sivaramakrishniah however, argues that this view, yf accepted, would 
‘lead to mconvenient and anomalous results. In this connection he cited the example 
of a tenant holding over creating a sub-lease and if that sub-lessee were allowed 
to obtain the rights of his lessor, namely, the tenant holding over. He said it will 
merely be a case of an illusory transfer, for he could be evicted by the superior 
lessor within no time. This argument ignores the fact that a tenant at sufference 
cannot grant or create a sub-lease. 


Further we do not see how that problem can at all arise under the provisions 
‘of the Madras City Tenants Protection Act. The Act gives protection only to 
tenants as defined therein who had put up buildings on the land leased out to them 
before coming into force of the Act. There is thus no scope for a tenant at suffer- 
ence who had not put up a building to sub-lease 1t. We are, of the opmion that the 
leasehold interest owned by a person on a land would be interest possessed in the 
land by that person within the meaning of the Explanation to section g and if that 
person had granted a sub-lease of the land, that 1s to say, had created a lease of his 
leasehold right, he will be in the position of the landlord so far as the sub-lease in 
the right of enjoyment for the duration of the lease in his favour could be directed 
to be transferred under the provisions of section 9 of the Act The Civil Revision 
Petitions, therefore, succeeds and is allowed ‘There will be no order as to costs. 


V.S. Petition allowed. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT ‘—Mr S. RAMACHANDRA IYER, Chief Justice. 


K.S.M Somasundaram Petitioner” 
U. 
The Union of India represented by the General Manager, 
Southern Railway, Madras-3 and another Respondents. 


Carriage of goods—Railway receipt to “ self’ endorsed in favour of another for delivery—Raslway receipt 
falling hto hands of third party who erased the endorsement and pasted a white paper over 1t and took delwery by 
making another endorsement—Negligence of Railway 1n. delwering consignment without taking tndemnity or even 
address of the person 1n the suspicious circumstances—Laiability of Railway to the real owner 


Where a_ railway receipt for goods consigned to self and endorsed for delivery to a named person 
bore marks of scraping the endorsement over which a white paper was pasted and on it a fresh endorse- 
ment in favour of a stranger had been made on the strength of which the Railway Authorities delivered 
the goods to such stranger, without taking an indemnity or even ascertaiming his address ; 


Held, the conduct of the officer of the Railway Department im so delivering the goods was grossly 
neghgent and the Railway Department would therefore be liable to remburse the owners of the con- 
signment for the loss sustained by them. 

Petition under section 24 of Act IX of 1887 praying the High Court to revise 
the Decree of the Courtof the Subordinate Judge of Dindigul dated 22nd 
October, 1960 and passed in S C.S. No. 94 of 1959. 


V. Venkatesan and N. Narayana Raj, for Petitioner. 
S S. Ramachandra Ayyar and S.R. Kumaraswamy, for Respondents. 


The Court delivered the following 


JUDGMENT .—The Civil Revision Petition arises out of a suit filed for recovery 
of a sum of Rs. 726-14-0 by the petitioner against the Union of India in respect of 
negligent delivery of goods to a person other than the owner by the Railway 
Administration On 12th June, 1956, the petitioner consigned by railway parcel 72 
handloom sarees valued at the amount aforesaid at Ambathurai Railway Station 
to be delivered te ‘self’ at Victoria Terminus, Bombay. A railway receipt was 
given to him It was endorsed by the petitioner in favour of Kalamandir Swa- 
deshi Market, Bombay ; but it did not reach the addressee. It appears that the 
railway receipt was received by some person not entitled to the same, but who, 
thereafter, presented it at the Victoria Terminus Railway Station and obtained 
delivery of goods. There are no means of knowing to whom the delivery was made. 
The endorsement on the back of the receipt which has now been produced by 
the respondent shows as 1f a certain Chaganlal Kasturchand & Co., has directed 
the goods to be delivered to one Mr. Shah It 1s the case of the petitioner that 
he had endorsed the receipt on its back in favour of Kalamandir at Bombay. But 
the receipt as 1t was presented to the Railway Admunistration, was pasted with two 
bits of paper on the reverse. Underneath the paper, there 1s indication of some 
scraping of the surface by a sharp instrument, leaving some traces of writing which 
has been obliterated. Presumably, it was an endorsement ın favour of Kalamandir. 
I have seen up a portion of the paper that has been pasted on the reverse of the 
receipt, and I find that, there must have been some writing which was first obli- 
terated and the same covered up by the pasting of paper. Whatever that may be, 
one can see from the way in which the pasting has been done that there is something 
suspicious about it. It was the plain duty of the Railway Administration to have 
found out whether there was something underneath the paper pasted on the reverse 
of the receipt, at any rate, they should not have delivered the goods without taking 
an indemnity from the person who produced the receipt. Strangely enough, the 
Railway Admunistration did not even ascertain the address of the person to whom 
if delivered the goods. There can be little doubt that the conduct of the concerned 
officer of the Railway Department ın delivering the goods was grossly negligent. 
They would therefore be liable to reimburse the petitioner for the loss sustained 
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by him. The learned Subordinate Judge has however, on a superficial look at 
the receipt, assumed that the receipt must have been damaged by accident. "This. 
is a fundamental error on his part which has coloured his ultimate conclusion. 
I am not therefore satisfied with the correctness of his Judgment. The decree of 
the lower Court will be set aside, and there will be a decree ın favour of the peti- 
tioner for the amount claimed with costs 


K.S. — Petition allowed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. . 
PRESENT :—MR& JUSTICE T. VENKATADRI. 





R. Narasimhachari Petitroner* 
v. 
Kanakasabapathı .. Respondent. 


Madras Buildings (Lease and Rent Control) Act (XXV of 1949, as amended sn. 1951) Secttons 7 (3) (a) 
and 12 (b)—Requirement of landlord for own use—Bona fides and reasonableness—Proof—Test—Finding by 
Lower Courts—Interference in revision—Power of High Court—Cwil Procedure Code (V of 1908), section 115. 
—Finding of fact—Interference. 


In considering the question whether a landlord applying for eviction of a tenant under section 
7 (3) (a) of the Madras Buildings (Lease and Rent Control) Act, required the building bona fide for his 
own use, the Court must bear in mind whether the premises may be required reasonably and bona fide. 
It 1s the duty of the Court to see whether the requirement 1s both reasonable and bona fide Bona fides 
may be proved in the ordinary way like any other fact There 1s no rule of law that bona fides bemg 
the subject-matter can only be proved by the applicant stepping into the witnesses box. It depends 
upon the facts and circumstances of each case Further the expression 1mphed that ıt 1s more under 
the force of his personal circumstances than under the impulse of a desire that the landlord needs the 
premuses , but desire too 1s not ruled out Requirement has a subjective element 1n 1t whereas the 
term “‘ reasonable ” possesses an objective element. 


Where the Courts below have found as a fact that the landlord does not require the building for 
his own use, the High Court in revision cannot interfere with the same 

Petition under section 115 of Act V of 1908 praying the’ High Court to revise 
the Order of the Court of the District Judge, West Thanjavur at Thanjavur dated. 
12th December, 1960 and made in C M.P. No. 13 of 1960 against C M.A No. 15 
of 1960 on the file of the Court of Subordinate Judge, Thanjavur (R.C.O P. No. 
37 of 1959 District Munsif (Rent Controller), Mannargud1) 


R. Gopalaswam: Iyengar for L V. Krishnaswamy Iyer, for Petitioner. 
NC. Rangarajan for M/s. Row and Reddy, for Respondents. 
The Court made the following 


Orver.—This Civil Revision Petition arises out of the proceedings before the 
House Rent Controller (District Munsif, Mannargudi). The petitioner 1s the land- 
lord. He filed a petition for the eviction under section 7 (3) (a) of the Madras 
Buildings (Lease and. Rent Control) Act The suit property originally belonged 
to one Santhana Ramayyar and his brothers. The respondent was thei tenant 
from gth June, 1956. The allegation 1n the petition was that the house was given 
originally for residential purpose, and that subsequently the respondent is using 
the front portion for his printing press and residing 1n the rear portion of the build- 
ing the tenant was put on notice by the o11ginal owner, Santhana Ramayyar, that 
he 1s hable to be evicted, as he 1s using the building for a different purpose Subse- 
quently Santhana Ramayyar sold the property to the petitioner herem on 20th 
May, 1958 and the tenant attorned to the petitioner, subsequently there was a 
partition between the petitioner’s father and his brother on 1st January, 1959. Next 
day, the petitioner and his father effected a partition in and by which the property 
purchased by the petitioner was allotted to him. Now the petitioner filed the 
petition for eviction on the ground that he required the building for his residential 


purpose and also for his business which he is carrying on at Nidamangalam and 
Coimbatore. 
ee ee 
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The respondent contended that this application 1s not a bona fide one. The 
petitioner’s father himself made a complaint to the local District authorities 
that the petitioner was committing nuisance by installing the printing press in the 
buildmg After purchasing the building in the name of the petitioner, the peti- 
tioner’s father effected partition allotting the building to the petitioner ın order to 
apply for eviction of the respondent. The petitioner is a bachelor and residing 
with his father. The petition 1s not maintamable. 


The District Munsif gave a finding that the respondent took the building both 
for residential and non-residential purposes. He held that the respondent 1s not 
entitled to possession of the suit building under section 7 (3) (a) (1), but ıs entitled 
to possession of it under section 7 (3) (a) (1), 0f the Act for his residential purpose 
and the application 1s a bona fide one. But on appeal to the learned Subordinate 
Judge, he gave a finding that the application is not a bona fide one, that the dominant 
purpose of letting the house was to run a printing press which was the principal 
user to which the building was put, and that the petitioner did not require the 
building either for residential or non-residential purposes. On revision to the learn- 
ed District Judge, he confirmed the order of the learned Subordinate Judge on the 
ground that the petitioner did not require the building for non-residential purpose. 
It is against this order the petitioner landlord has filed this Revision Petition. 


The only ground that arises for consideration in this petition is whether the 
application is a bona fide one and whether the petitioner requires the building for 
his own use and necessity. 


When we consider the question whether the landlord requires the building bona 
fide for his own use, we have to bear in mind whether the premises may be required 
reasonably and bona fide It is the duty of the Court to see whether the premises 
are required both reasonably and bona fide. Bona fides may be proved in an ordinary 
way like any other fact. There is no such rule of law that bona fides being the sub- 
ject-matter, can only be proved by the petitioner stepping into the witness-box. 
It depends upon the facts and circumstances of each case. Further the word ım- 
plies that 1t is more under the force of his personal circumstances than under the 
impulse of a desire that the landlord needs the premuses ; but desire 1s not ruled 
out. Requirement has a subjective element in ıt, whereas the term ‘‘ reasonable ” 
possesses an objective element. 


The finding of the learned Subordinate Judge is that the petitioner's father 
previously attempted to evict the respondent herein, but failed. Then he went 
through a family partition and subsequently m a partition between himself and 
the petitioner this property was allotted to the petitioner. ‘The son 1s residing with 
his father. He has not yet set up an independent family. It is not proved that 
he is carrying on business ofhisown The building 1s predommantly non-residential 
one. The application 1s not a bona fied one. The conclusion of the learned Subordi- 
nate Judge is that he does not require the building both for residential and non- 
residential purposes. ‘This finding was practically confirmed by the learned District 
Judge. In revision I cannot interfere with the findings of fact. 


Mr. Gopalaswami Iyengar, the learned Counsel for the petitioner, contended 
that both the learned Subordinate Judge and District Judge took the fact into 
consideration, namely that the petitioner 1s a bachelor and resides with his father 
and that he does not require the building for his residential purpose is an irrelevant 
fact. It is true that simply because the petitioner ıs a bachelor and 1s residing 
with his father he cannot ask the building for his own residential or non-residential 
purpose. But the Court has to take into consideration whether the application is a 
bona fide one, whether he requires the building reasonably for his own use and whether 
he has satisfied the Court that ıt 15 more under the force of his personal circumstances 
than under the impulse that he needs the premises. None of the elements are 
present in the petition. 


The Civil Revision Petition fails and is dismissed. No order as to costs. 
P:R.N. 





Revision dismissed. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS 
PRESENT —Mnm Justice T VENKATADRI. 


Alangara Udayar Appellant* 
V. 
Santhiagu Udayar Respondent 


Will—Construction—Bequest to wife for life and after her death to the youngest of three daughters and her 
husband absolutely—Recital that as daughter and her husband were lwing with testator and looking after hım and 
hts wife and due to affection absolute estate was bequeathed — If intended to benefit daughter only—Daughter predeceas~ 
ing widow and daughter's husband marrying again—Share of deceased daughter—If devolve to other daughters and 
widow—Raght of son-in-law to succeed on death of widow 


The testator who had his first wife and fóur daughters executed a will on 16th September, 1924, 
bequeathing his entire properties to his wife, giving her a life-estate and after her death to the plaintiff 
and his wife who was the last daughter of the testator. It was recited in the will that “ since my 
youngest daughter and her husband are living with me and looking after my properties and are serving 
me and my wife to our satisfaction, and owing to our affection to them, I have provided under this will 
that they should take all my properties after the hfe time of myself and my wife Hence my daughter 
and her husband should take all my properties after the life time of myself and my wife with absolute 
rights, and enjoyed by them and their heirs from generation to generation ”? oe 


The testator died ın 1930 and the last daughter (plaintiff's wife) died ın 1931 The plaintiff 
then married agam ın 1932 The testator's widow died in 1955 In the meantime in 1950 the widow 
and the other daughters sold the property to the defendant The plaintiff sued for possession of the 
property basing his title on the will The defendant contested to the suit on two grounds, namely, 
that the testator's intention was to benefit his youngest daughter and not her husband and the daughter 
having died, the plaintiff had no title, and secondly, that the youngest daughter having predeceased 
her mother, her interest devolved on her mother and the other daughters and,therefore these latter 
could validly convey that interest to the defendant. x 


Held —(1) The intention of the testator was to benefit both the plaintiff and his wife his youngest 
daughter and the bequest being a joint one, the plaintiff became entitled to the entire property irres- 
pecüve of the fact whether he married a seond wife or not 


Ramamma v. Venkatalakshmamma (1941) 1 M L J 286,294 and Lah v Murhdar L R. 331A 97— 
(1906) IL R. 28 All 488, distinguished 


(2) , The widow having been given only a Iife-estate on her death, the plaintiff was the only person 
entitled to the property under the will, the other daughters having been disinherited by the testator, 
and no interest devolved on them on the death of the plaintiff's wife 

Appeal against the Decree of the Court of the Subordinate Judge, Sivaganga, 
in Appeal Suit No 49 of 1959, preferred against the decree of the Court of the District 
Munsif of Sivaganga in Original Suit No. 447 of 1957. 


K.S. Naidu and R. Vuyayan, for Appellant 
V.V. Raghavan, for Respondent 
The Court delivered the following 


JupGMENT :—This Appeal 1s filed by the defendant in OS No. 447 of 1957. 
The Suit ıs filed for declaration of title and mjunction or, ın the alternative for re- 
covery of possession. ‘The suit property belonged to one Arokia Udayar who died 
in 1930. Arokia Udayar executed a will on 16th September, 1924 (Exhibit A-1). 
At the time of executing this will, he had his first wife Anna Marı Ammal and four 
daughters. As per the terms of the will he made a bequest of the entire properties 
to his wife Anna Mar1 Ammal, giving a life estate and after her death to the plaintiff 
and his wife The reason for giving the absolute estate to this last daughter and 
her husband was stated ın the will in the following words . 


“Smce my youngest daughter Annammal and her husband Santhiyagu Odayar are living with me, 
and looking after my properties and are serving me and my wife Anna Mariyayee to our satisfaction 
and owing to our affection towardsthem, I have provided under this will that they should take all my 
properties after the life time of myself and my wife Anna Mar: Ammal Hence my daughter Annammal 
and her husband Santhiyagu Odayar should take all my properties after the hfeitime of myself and 
my wife, with absolute rights and enjoyed by them and their heirs from generation to generation ” 


The testator died in the year 1930 and, after his death, the daughter died in 
1931. The plaintiff married agam in 1932 ‘The widow of the testator died in 
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1955. In the meantime the three daughters and the widow of the testator sold the 
property to defendant in 1950 under Exhibit B-1 in this case The plaintiff 
therefore filed the present suit for recovery of the suit property on the foot of the 
will executed by his father-in-law and also for an injunction restraining them from 
interfering with his possession of the suit property. Both the learned District 
Munsif and the Subordinate Judge gave a finding that the will was true and genuine 
and the defendants vendors had no title and that consequently the defendant 
derived no title under Exhibit B-1. Itis against this Judgment that the defendant 
preferred this appeal. 


In the appeal when ıt came originally for hearing the learned Counsel for the 
defendant took objection that the suit wasnot maintamable without the probate 
of the will. Iadjourned the Second Appeal to enable the plaintiff to obtain the 
probate of the will. The plaintiff has now obtained probate of the will executed 
by his father-in-law. 


The learned Counsel for the defendant raised two principal points namely 
that the property was given to the last daughter of the testator and her husband. 
When the daughter died the plaintiff cannot file a suit for the recovery of the suit 
property. ‘The intention was to benefit the plaintiff's wife and not the plaintiff. 
In support of this proposition he cited a case in Ramamma v | Venkatalakshmamma! , 
where it is has been held 


“Ifthe testator intended to have conveyed a benefit on a particular individual as a persona designata 
the bequest would take effect although the description of the person may be, or may turn out to be 
wrong. If, on the other hand, the testator's intention 1s found to be that the bequest 1s conditional 
on an adoption or on some other relationship on account of which he 15 making the gift, the gift as such 
must fail xf the adoption or relationship 1s not found to exist or does not come into existence ” 


and another case in Lali v Murlidhar?, where it 1s stated : (05 à 


sr 1 = 
“The intention was to give him the property as an adopted son capable of inheriting by virtue 
of the adoption and as his adoption was mvalid by Hindu Law, and not warranted by family custom, 


it gave him no right to mherit, and the gift did not take effect, ” i 


I am afraid these principles may not apply to the facts of thıs case. The intention is 
to benefit both the plaintiff and his wife, the last daughter of the deceased testator. 
It 1s a joint bequest and therefore I am of the opinion that the plaintiff 15 entitled 
to the suit property irrespective of the fact whether he has married asecond wife or 
not. Having regard to the second point raised by the learned Counsel for the defend- 
ant, there seems to be some force On the date of the death of the Anna Mari 
Ammal,she has left behind her three daughters who were disinherited by the deceased 
testator and who were entitled to this property. The learned Counsel for the defen- 
dant seriously contends that as the last daughter of the testator predeceased Anna 
Marı Ammal, her interest devolved on Anna Marı Ammal and after the death of 
Anna Mari Ammal, the property belonging to the share of the deceased daughter 
would devolve upon the mother and three daughters. I do not agree with this 
proposition Anna Mari Ammal was given only a life-estate and after her death 
the only person entitled to get the property 1s the plaintiff as per the terms of the 
wil. The Second Appeal is therefore dismissed. But this 1s a fit case where each 
party should bear its own costs throughout No leave. 


PRN. Appeal dismissed. 


A Ee 
1. (1941) 1 M.L J 286 at 294. 2. LR. 33 I.A. 97- (1906) I L.R. 28 All. 488 at 489. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS 
PRESENT '——MR. JusricE T VENKATADRI. 


M.A. Mohabool Bi Bı ..  Petihoner* 
U. 


Ambrose .. Respondent. 


Madras Buildings (Lease and Rent Control) Act (XVIII of 1960)—Section 10 (1) and Proviso—WAlful 
«default sn the payment of rent—What amounts to— T enant failing to pay arrears on dates agreed to but paying m- 
mediately on learning of petition for eiction—Liability to eviction . 


In an application for eviction of the tenant filed by the landlady on the ground that the premises 
«were required for her own occupation, the, parties entered into a compromise under which it was 
agreed that the tenant should pay the accumulated arrears of rent 1n two instalments on two specified 
dates and should also vacate the house within a specified time 

The tenant did not pay as agreed to and the landlady applied for eviction on the ground of wilful 
default in the payment of rent. On learning of this, the tenant at once rushed to Court and paid the 
amount duc. 

Held, ıt cannot be said that there was any wilful dafault ın payment as there was no supine 
indifference or carelessness on the part of the tenant in the payment of rent and, therefore, the petition 
for eviction was not mamtainable. H 

Petition under section 25 Madras Buildings (Lease and Rent Control) Act 
XVIII of 1960 praying the High Court to revise the order of the Court of Small 
Causes at Madras dated 16th December, 1960 and made in H.R A. No. 180 of 
1960 preferred against the order of the Court of the Additional Rent Controller, 
Madras, dated 4th June, 1960 and made in H.R C. No. 1931 of 1958. 


T.R. Ramachandran and N. Nagaraja Rao, for Petitioner. 
R. Thirumalaiswami Naidu, for Respondent. 


The Court delivered the following 

Jupement :—The landlady has filed this petition against the order of dismissal 
-of her petition for eviction on the ground of arrears of rent and wilful default in 
payment ofthe same The defence to the petition ıs that the tenant is not in arrears 
and there 1s no wilful default on his part. Both the Rent Controller and the appel- 
late authority gave a finding that there was no wilful default on the part of the 
tenant. Hence the petition and the appeal of the landlady were both dismissed. 
The persent Revision has been filed by the landlady against the dismissal order. 


Originally, the landlady filed an application for owner’s occupation However, 
"both the landlady and the tenant entered into a compromise 1n and by which the 
arrears accumulated by that time would be paid in two instalments on two different 
«dates and that the tenant would also vacate the house within a particular period 
As the tenant did not pay the rent as undertaken, the landlady filed an application 
for eviction of the tenant in the month of May, 1958 ‘The tenant, assoon as he 
came to know that the landlady had filed a petition for eviction, immediately rushed 
to Court and paid the amount. On these facts, we have to ascertain whether there 
is wilful default or1 ot? It1s true that the tenant having entered into a compromise 
and given an undertaking that he would pay the amount in two instalments on two 
dates, did not comply with this undertakmg But still, when the landlady filed an 
application, immediately the tenant paid the amount in Court On these facts, 
it is not possible to say that there has been wilful default on the part of the tenant. 
There has been no supine indifference or carelessness in the payment of rent to the 
landlady. On these facts therefore, the finding arrived at by the Courts below 
appears to be correct. In any event, as the tenant had defaulted in not acting as 
undertaken, he is directed to pay the costs of the landlady (petitioner) 1s this Revision 
Petition. The Civil Revision Petition is, otherwise, dismissed. 


P.R.N. ———— Petition dismissed. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT —MR. JusricE T. VENKATADRI. | 


A. Venkatachala Udayar ..  Petitioner* 
v. 
S.V. Kas1 Pandaram and others ..  Respondenis. 


Provincial Insolvency Act (V of 1920), section 24 (1), Proviso—Scope—Petiron by debtor for adjudication on 
ground of inability to pay debts—Scope of enquiry— Court 1f. bound to inquire into genuineness of all debts enumerated 
in the petudson—Prima facie case—lIf sufficient 


When a debtor applies to get himself adjudicated an insolvent alleging that he is unable to pay his 
debts, mentioning the names of creditors to whom he owes debts and also deposes in the witness box 
that he 1s unable to pay the debts mentioned 1n his application all that the Court has to do is to see 
whether he has made out a prima facie case. His petition stating that he 1s unable to pay his debts 
can itself be treated as an act of insolvency and it ıs not necessary for him to prove each and every debt 
mentioned by him Where further a creditor who has obtained a decree 1s taking execution by way of 
arrest, and the petition for adjudication 1s filed at that stage and there 1s no evidence to prove that he 
possessed any property sufficient to discharge the debts, a prima facte case must be held to be made out 
and he should be adjudicated. 


Nanayappa v Bheemappa, A.lR. 1926 Mad 494, followed i 

Petition under section 75 clause (1) Proviso 1 of the Provincial Insolvency 
Act V of 1920 praying the High Court to revise the order of the District Court, 
Salem, dated 19th September, 1960 and made in C.M.A No. 7 of 1960 (I.P. No. 
1 of 1958, District M insif’s Court, Salem). 


T. M. Ghinnaya Pillar and Palam Swagurunathan, for Petitioner. 
T R. Mam, for Respondent. 
The Court made the following oO 


ORDER ‘—The Revision Petition is against the order passed by the learned 
District Judge, Salem, 1n adjudicating the Ist respondent as insolvent on his own 
petition alleging that he was not 1n a position to pay the debts of all the creditors 
including the petitioner herein. The learned District Munsif in the first instance 
dismissed the petition on the ground that the respondent had not proved his inability. 
to discharge the debts incurred by him, The learned District Judge reversed the 
decision and gave a finding that the Ist respondent has gota prima facie case to 
adjudicate himself as an insolvent and allowed the petition filed by the respondent: 
It is against the order the petitioner, one of the creditors, has filed the present 
Civil Revision Petition. 


v 


The only point that arises for my consideration 1s whether the order passed by 
the learned District Judge 1s correct or not as per section 24 of the Provincial Insol- 
vency Act. Section 24 of the Act merely says that a prima faci case has to be made 
out before the Court when a person files an application to adjudicate himself as 
an msolvent. In the petition filed by the rst respondent he gave a list of creditors 
about nine in number including the petitioner herem. The petitioner herein 
(8th respondent mthe lower Court) alone contested the petition on the ground that 
the debts disclosed by the 1st respondent herein were all fictitious. Evidence has 
been let in to prove that he (the 1st respondent) was in possession of some landed 
properties and that he was 1n a position to discharge the debts. But the appellate 
Court came to the conclusion that 1t was not necessary for the Ist respondent herein 
to prove each and every debt and that 1t was enough 1f he had a prima facie case to, 
show that he had no sufficient means to discharge all the debts. The petitioner 
herein obtained a decree against the respondent and he was taking execution pro- 
ceedings by way of arrest. It is only at that stage the respondent herein filed the 
petition for adjudicating himself as an insolvent. It is not necessary at this stage, 
to enquire whether all the debts disclosed in the petition are genuine debts or not, 
It is enough for the Court to come to the conclusion whether the respondent has 


em a ee ÁÓ— — 
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got a prima facie case to adjudicate himself as an insolvent. As a matter of fact the 
Ist respondent herein went into the witness box and expressed his inability to pay 
the debts mentioned ın the schedule to the petition. A Bench of this Court has 
held ın JVanayappa v. Bheemappa!, as follows . i 

** When a person presents a petition to be adjudicated an insolvent that petition itself 1s treated 
an act of bankruptcy under the Insolvency Law And when he says that his liabilities are more than 
his assets that must be taken as some evidence that he 1s unable to meet his liabilities No enquiry 
need be made as to whether some of the debts mentioned 1n his petition are real debts An enquiry 
into the bona fides of the insolvent should be held when he comes up for discharge and not before. ”’ 


Here in this case the 1st respondent not only went into the witness box but also 
admitted that he assigned a mortgage bond ın favour of the 7th respondent ın the 
petition in the lower Court and also took an advance of Rs. 200 in respect of a house. 
There is no satisfactory proof that he 1s possessed of any immovable property except 
that he was paying kıst. That alone will not show that he is possessed of immovable 
property. There is no other document to show that this property belongs to him 
and that he is ın possession of any other immovable property. The order passed 
by the learned District Judge seems to be correct. This Civil Revision Petition is 
dismissed ; but there will be no order as to costs. i 

P.R.N. Petition dismissed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :—MR. Justice S. RAMAGHANDRA IYER, Chief Justice AND Mr. JUSTICE 
P. RAMAKRISHNAN. 


Venkatasami Naidu and others .. Afpellanis* 
U. 
The State of Madras represented by the Collector of Salem .. Respondents. 


Land Acquisition Act (I of 1894) section 18—Letter addressed to the Tahsildar expressing disappointment on 
the amount of compensation fixed and stating that the owners were not accepting the compensation—If can be treated 
as asking for a reference under section 18 of the Act. 


Within six weeks from an award fixing compensation the fowners of the lands acquired wrote to 
the Tahsildar expressing their extreme disappomtment on the amount fixed as compensation and 
stating that the amount of compensation, which included the value of trees was very low The letter 
also stated '* we hereby make known to you that we are not 1n a position to accept that amount as 
compensation ". 


Held, the implication of this letter is that the owner asked for a Reference under section 18 of 

the Land Acquisition Act. 

Appeal under Clause 15 of the Letters Patent against the Order ofthe Hon’ble 
Mr. Justice Jagadisan dated 5th January, 1962, and made in the exercise of the 
Speical Original Jurisdiction of the High Court in Writ Petition No. 937 of 1959 
presented under Article 226 of the Constitution of India to call for the records in 
R.O.C.H.C. No. 11752 of 1956 dated 6th June, 1958, on the file of the Tahsildar 
and Land Acquistion Officer, Krishnagiri and issue a Writ of mandamus directing 
the Respondents to make a Reference to the Court under section 18 of the Land 
Acquisition Act in respect of the Award No. 1 of 1957in R.O.C.H.C. No. 11752 of 
1956 dated 22nd September, 1957. 7 

T.V. Balakrishnan and N. Vanchinathan, for the Appellant 

The Additional Government Pleader, for the State. 

The Judgment of the Court was delivered by 


Ramachandra Iyer, C 7.—This appeal from the judgment of Jagadisan, J., arises 
out of an application filed by the appellants herein for the issue of a Writ of mandamus 
to direct the Tahsildar and Land Acquistition Officer, Krishnagiri, to make a 
Reference under section 18 of the Land Acquistion Act. The Award was delivered 
on 22nd September, 1957 Within six weeks therefrom, on 7th October, 1957, 
the appellants addressed a letter to the Tahsildar and Land Acquisition Officer 
expressing their extreme disappointment on the amount fixed as compensation and 
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stating that the amout of compensation, which included the value of the site as well 
as the standing trees, was very low. The letter which 1s ın Tamil further reads: 


*! As you have not taken into account our objections and the record produced by us and as you 
have not included the value of the trees, the amount now determined by you 1s very low. We hereby 
make known to you that we are not mn a position to accept that amount as compensation. "' 


Reading between the lines one can easily see that the appellants did want prope? 
compensation bemg awarded to them. One can reasonably draw the inference 
that they wanted the Tahsildar to take appropriate steps to secure that end as other- 
wise there will be no meaning for that letter at all. In a recent case, Writ Appeal 
No. 150 of 1963 we had a similar situation. The statement, ın a letter to the Tahsildar 
in that case was that the market value of the Jand was really higher than what has 
been estimated We held that the implication of that letter was that the respondent 
did not accept the estimate and that he sought for a Reference to Court. In the 
present case the position 1s even clearer. The appellants have expressly stated 
that they are not accepting the compensation. We have no hesitation in holding 
that the implication of this letter is that they have asked for a Reference under 
section 18 of the Act. 


The appeal is allowed and awrit will issue in terms prayed for. The appel- 
lants will have their costs here. 


K.S. 





Appeal allowed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT ':—MR. JUSTICE G R. JAGADISAN AND MR. JUSTICE K. SRINIVASAN. 


Buddha Pictures .. ZPetitioner* 
y. 
The Fourth Income-tax Officer, City Circle V, Madras-10 ] 
and anotber . Respondents. 


Income-tax Act (XT of 1922), sechon 46 (D-A)— Tax recoveryp—Garnishee proceedings—Garnishee and 
assessee—Relationshnp of creditor and debtor essential—Attachment by Department, of momes payable by garnishee 
to assessee—Montes not held by, but paid by garnishee on the date of attachment—Not money that “ may become 
due”? after notie—Garnishee, not liable 


- 


Words and Phrases—'"* May become due”. : 


The Income-tax Officer issued a notice on 18th June, 1959, to the petitioner, a film producer, 
stating that the remuneration payable by the petitioner to an artist under a contract stood attached 
and that 1t should be credited to the Government as the artist was ın arrears of income-tax. ‘The peti- 
tioner immediately sent a reply that there was no subsisting contract with that artist and hence no 
sum was payable to him on that date On 21st March, 1961, the Income-tax Officer 1ssued a further 
notice under the Act attaching all payments due by the petitioner to that artist In between the two 
notices the petitioner had entered into a contract with that artist but had paid to him a sum of Rs 7,000 
under the contract on the date of the contract and another sum of Rs 13,000 by 18th March, 1961. 
The Department without taking cognizance of the fact that the payments had already been made to 
the artist proceeded to recover the amounts from the petitioner. In a petition filed under Article 
296 ofthe Constitution, for a direction to the Department to forbear from collecting the sum from the 
petitioner, 


Held: Section 46 (5-A) of the Income-tax Act provides a machinery for the Department to 
collect tax arrears from the debtors of the assessee, similar to garnishee proceedings under the 
Civil Procedure Code The subsistence of arelationship of a debtor and creditor between the 
garnishee and the assessee would be essential for its enforcement 


The expression “ may become due” would refer only to money which would become payable 
by the garnishee to the assessee in future after the service of the notice, as a result of a pre-existing 
liability It would not apply to a case where the liability itself comes into existence only after the 
service of the notice ‘The words would mean “may become payable” and not “may become 
entitled". This would be a just and fair interpretation harmonious with the scheme of collection 
of tax under the Act. 


A jeopardy of the kind that a notice under the section would remain in perpetual and continuous 
operation preventing the alleged garnishee from performing his contractual obligations incurred 


err — M a 
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lá fter the receipt ofthe notice, should not be tóo readily assumed to have been created under the Act. 
"Therefore, rights whether public or private, are not to be taken away or even hampered by mere 
implication from the language used in the enactment 

3 


' "The Departments not entitled to proceed against the petitioner as he was not holding and did 


not subsequently hold money for or on account of the assessee on the date of the notices 


- Petition under Article 226 of the Constitution of India, praying for the issue of 
a Writ of mandamus directing first respondent to forbear from collecting from the 
petitioner the sum of Rs. 20,000 1n pursuance of his notices under section 46 (5-À) 
‘of the Indian Income-tax Act, 1922, dated 18th June, 1959 and 21st March, 1961. 


K. Srinivasan, D. S Meenakshisundaram and R Gangadharan, for Petitioner. 
S, Ranganathan, Standing Counsel for Income-tax, for Respondents. 
The Judgment of the Court was delivered by 


Jagadisan, J —This 1s a petition under Article 226 of the Constitution The 
petitioner prays for the issue of a writ of mandamus or any other appropriate writ, 
order or direction, directing the Fourth Income-tax Officer, City Circle V, the first 
respondent, to forbear from collecting from 1t the sum of Rs. 20,000 1n pursuance 
of his notices under section 46 (5-A) of the Indian Income-tax Act dated 18th June, 


1959 and 21st March, 1961. 


The facts are, briefly, as follows. The petitioner is a firm carrying on business 
as producer of films |, The first respondent 1ssued a notice to the petitioner on 18th 
June, 1959, under section’46 (5-À) of the Income-tax Act stating that 1t had engaged 
the services of certain T S Baliah, a cine artiste,-and, that the remuneration payable 
by the petitioner to Baliah stood attached and that it should be credited to the Govern- 
ment as he was 1n arrears of 1ncome-tax to the extent of about Rs 46,819-15 ‘The 
petitioner sent a reply on 26th June, 1959, and submitted that 1t had not engaged 
Baliah for acting in any film produced by it and that there was no subsisting service 
agreement between them The Department did not send any further notice as appa- — 
rently 1t was satisfied that the petitioner aid not owe any money to Baliah Two 
years elapsed and 1n the meantime the arrears of tax payable by Baliah mounted to 
Rs. 86,111-12 On 21st March, 1961, the Department issued a further notice to the 
petitioner under section 46 (5-À) of the Act attaching all payments due by it to 


Baliah. 


It must be mentioned that 1n between these two notices the petitioner had 
entcred into a contract with Baliah on 28th March, 1960. The contract was that 
Baliah should play a role in the petitioner’s production No 2 (Tamil) for a consol- 
dated remuneration of Rs. 20,000 On the date of the contract Baliah 1s said to 
have been paid a sum of Rs. 7,000 Itis alleged that there were two further pay- 
ments by the petitioner to Baliah, Rs. 6,000 1n cash on 9th February, 1961 and 
Rs. 7,0001n cash on 18th March, 1961. These payments are borne out by the books 
of account maintained by the petitioner. 


On receipt of the notice from the Department 1n March, 1961, the petitioner 
replied stating that there were no payments due or payable to Baliah at that time. 
Finding that the petitioner had entered into a contiact with Baliah subsequent 
to the first notice from the Department under section 46 (5-A) the Income-tax Officer 
addiessed another communication to the petitioner on 26th April, 1961, 1n these 
terms : 


“I wish to draw your attention to this office notice under section 46 (5-A) issued to you on 
18th June, 1959 and your reply dated 26th June, 1959, wherein you had stated your inability to pay 
the dues to Shri Baliah to the Income-tax Department. I have to, therefore, presume that the 
payment of Rs. 20,000 made by you to Shri T S Balah is 1n violation of the notice under section 
46 (5-A) issued on 18th June, 1959 and as such I cannot take cognizance of this payment I there- 
fore request you to pay thesum of Rs 20,000 to the Income-tax Department withm three 
days from the receipt of this letter failing which I will be constramed to take other steps for 
recovering the amount from you.” 


-The petitioner pointed out ın its letter dated 26th Juns, 1961 to the Income- 
tax Officer that thgfe was no contract with Baliah on 18th June, 1959, that no money 


T] BUDDHA PICTURES Y. I.T O , MADRAS CITY CIRCLE V (Jagadisan, J.). 265 


was held by 1t on his account on that date; that the agreement with Baliah was subse- 
quent to the notice dated 18th June, 1959, that Babah had received all the amounts 
due to him under that contract, and that 1t had not violated the provisions of sec- 
tion 46 (5-A) of the Act in making the disbursements to Balah prior to the issue of 
the second notice, though subsequent to the first notice The Department refused 
to accept the contentions of the petitioner and directed ıt to pay the money on or 
before 7th September, 1961. The petitioner has therefore approached this Court 
for the issue of a writ of mandamus to the Income-tax Department directing it to 
for bear from collecting thesum of Rs. 20,000 paid to Balah after the first notice 
under Section 46 (5-A), 1n pursuance of a contract which did not exist at the time of 
the notice but was entered into subsequently. _ 


It 1s necessary to set out the relevant statutory provision as the question whether 
the petitioner 1s liable to pay the sum of Rs 20,000 to the Department really turns 
upon its proper interpretation. Section 46 (5-A) reads ° 


“The Income-tax Officer may at any time or from time to time by notice 1n writing (a copy 
of which shall be forwarded to the assessee at his last address known to the Income-tax Officer) 
require any person from whom money 1s due or may become due to the assessee or any person who 
holds or may subsequently hold money for or on account of the assessee to pay to the Income-tax 
Officer, either forthwith upon the money becoming due or being held or at or within the time speci- 
fied in the notice (not being before the money becomes due or 1s held) so much of the money as 1s 
sufficient to pay the amount due by the taxpayer 1n respect of arrears of 1ncome-tax and penalty or 
the whole of the money when it 1s equal to or less than that amount. 


* $ * * 


Any person making any payment 1n compliance with a notice under this sub-section shall be 
deemed to have made the payment under the authority of the assessee and the receipt of the Income- 
tax Officer shall constitute a good and sufficient discharge of the liability of such person to the 
assessee to the extent of the amount referred to 1n the receipt 


Any person dischargmg any liability to the assessee after receipt of the notice referred to 1n 
this sub-section shall be personally liable to the Income-tax Officer to the extent of the liabihty 
discharged or to the extent of the liability of the assessee for tax and penalties, whichever 1s less. 


If the person to whom a notice under this sub-section 1s sent fails to make payment in pursuance 
thereof to the Incometax Officer, further proceedings may be taken by and before the Collector 
on the footing that the Income-tax Officer’s notice has the same effect as an attachment by the 
Collector in exercise of his powers under the proviso to sub-section (2) of section 46. 

Where a person to whom a notice under this sub-section 1s sent objects to it on the ground 
that the sum demanded or any part thereof 1s not due to the assessee or that he does not hold any 
money for or on account of the assessee, then, nothing contained 1n this section shall be deemed to 
ie such person to pay any such sum or part thereof, as the case may be, to the Income-tax 

cer." 

This provision 1s modelled upon the provision of the Australian Act, section 218. 
It is needless to reproduce the corresponding provision in the Australian Act At 
page 1099 **Income-tax Law and Practice (Commonwealth)" by Challoner and 
Greenwood, second edition, it 1s observed as follows in discussing the scope of the 
Australiaa enactment 

“ The purpose of section 218 1s to enable the Commissioner to collect unpaid taxes from persons 
owing money to the taxpayer without having to proceed to judgment and issue execution Thus, 
sub-section (1) authorizes the Commissioner to give notice to any person mentioned in (a), (b), (c) 
or (d) of the sub-section to pay to the Commussioner either forthwith or at or within a time specified 
in the notice, not being a time before the money becomes due or 1s held, such amount as 1s sufficient 
to pay the tax due and any financial costs, or the whole of the money, if 1t ıs not greater than the 
amountdue A copy ofthe noticeis to be forwarded to the taxpayer Any person making payment 
pursuant to such a notice 1s deemed to have been acting under the authority of the taxpayer and 1s 
indemnified 1n respect of the payment under sub-section (4), whilst any person failing to comply 
with such a notice 1s guilty of an offence (sub-section (2))” 

For 2 case in which section 218 was considered, Re Whiting 1, has been referred 
to Wehavenotbeenableto getatthis report and we do not know the decision 
therein. 


The section provides a machinery for the Department to collect tax arrears 
from the debtors of the assessees It ıs ın substance the familiar garnishee procee- 








1. (1951) V.L.R. 205. 
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dings under the Civil Procedure Code. The basic foundation would appear to be 
subsistence of a relationship of a debtor and creditor, between the garnishee and 
the assessee The scope of this section came 1n for consideration by this Court in 
a different context That 1s the decision in Adam v. Income-tax Officer!. In that 
case an assessee was 1n arrears of tax. He had an overdraft account with a banker. 
The limit of overdraft allowed by the banker was Rs. 1,37,500 of which the ass2ssee 
had drawn up to Rs 1,31,301. This latter amount was debited to the assessee 1n 
the banker’s books of account. The Income-tax Officer, served a notice on the 
banker to the assessee for any money which the banker may hold subsequently for or 
on account of the assessee, up to the amount of arrears. The banker then informed 
the officer that there was no amount which was payable to the assessee and that the 
assessee had pledged his goods and executed a mortgage of certain properties. The 
Income-Tax Officer replied by letter dated 21st November, 1955, that the notice will 
come into operation as and when the assessee makes future payments. The Banker 
refused to pay to the assessee any further sum on his overdraft account and the 
assessee filed a petition under Article 226 of the Constitution questioning the validity 
of the notice and the letter. This Court held that an unutilised overdraft account 
does not render the banker a debtor 1n any sense and the banker 18, therefore, not a 
person from whom money 1s due to the customer It further held that the banker 
in such a case is not a “‘ person from whom money became due" Accordingly a 
writ was issued Rajagopala Ayyangar, J., as he then was, referring to the provision 
of section 46 (5-A), in Adam v. I. T. Office: !, observes thus at page 31 : 


“ Unless the bank were a debtor there could beno attachment and an unutilised overdraft 
account does not render the bank a debtor 1n any sense, and, therefore, the bank 1s not a person from 
whom money ıs due to the customer Nor does the bank mm such a case fall within the expression 
** person from whom money may become due" 


Again, at page 32 he observes : 


“Section 46 (S-A) of the Act cannot on any construction be intended as a credit-freeze, with this 
feature super-added, that if there was any thawing, the resultant credit released became immediately 
payable to the Department Of course, if at any stage the account of the customer iS 
1n credit, section 46 (5-A) would come into play and the sum so standing to the credit of the assessee 
might be directed to be paid over The present 1s not such a case and this undoubted right of the 
Department 1s not what is now sought to be asserted What the impugned order of the In- 
come-tax Officer directs 1s virtually that the bank should pay over to the Department the difference 
between the limit of the overdraft allowed to the petitioner and the amount drawn by him up to the 


date of the notice under section 46 (5-A). This 1n my judgment 1s not within the scope of the pro- 
vision * m m 


The debate before us has very largely centered upon the proper interpretation 
ofthe words “ any person from whom money 1s due or may become due to the 
assessee " Jt 1s common ground in the present case that the petitioner was not 
holding and did not subsequently hold money for, or, on account of the assessee. 
Now, what does the expression “may become due" mean? Can it be under- 
stood as money which would become payable by the garnishee to the assessee 1n 
future after the service of the notice as a result of a pre-existing liability, or, would 
it also cover a case where the liability itself comes into existence after the service 
of such a notice? The assessee’s contention 1s that the words described a class of 
cases which can be compendiously described as debitum in preasenti solvendum in 
futuro and that therr meaning should not be extended beyond such categories of 
cases. The Department, however, contends that the words must be given their 
plain grammatical meaning and that therefore “ may become due " would sufficiently 
cover even a case where a relationship of debtor and creditor 1s established after 
proceedings are initiated under section 46 (5-A) 


The most important word in the context 1s ‘due’. The Concise Oxford 
Disctionary gives the following meaning toit * ‘‘ Owing, payable , as a debt or obli- 
gation (fall, become due, as bill reaching maturity); that ought to be given to person”. 











1. (1958) 1 M.L J.34 ; LL.R. (1957) Mad. 397 : 33 LTR. 26, 31, 32, 


^. 


- 
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S Jowitt in his Dictionary of English Law at page 682 annotates the expression as 
ollows : 


* Anything owing , that which one contracts to pay or perform to another ; that which law 
or Justice requires to be paid or done As applied to a sum of money * due’ means either that ıt 
is owing or that it ıs payable ; ın other words, ıt may mean that the debt ıs payable at once or at 


a future time." . 
In commorr parlance the word *' due” is associated only with a liability to pay 
or an obligation to do It would be wholly inappropriate to describe an unborn 
future obligation or lability as something whichis due. The relevant provision in 
the statute, with which we ars dealing, 1s intended only to collect the amounts due to 
the Department from persons who are liable to pay tothe assessee The liability to 
pay may be forthwith as on the date ofthe receipt of the notice, or, 1t may be that 
such liability would mature after the notice But, ın any event the essential criterion 1s 
that on the date of service of notice, the person should be under an existing obliga- 
tion to pay amounts to the assessee Any other interpretation of the provision 1s 
likely to hamper the normal freedom of contract which citizens do possess 1n spite of 
taxing enactments. Any notice issued by the Department under section 46 (5-A) 
upon an alleged garnishee cannot hang upon him like a Damocles’ Sword and pre- 
vent him from entering into any contract with the assessee thereafter, and, from pay- 
ing him any money under that contract. In our opinion, such a position cannot be 
envisaged and it 1s certainly not warranted by the language of the enactment. 


A person carrying on business has necessarily to enter into contracts with others. 
Under such contracts he may incur obligations to be fulfilled forthwith on the com- 
pletion of the contracts, or, at some future time. The other contracting party may 
thus acquire rights. If before the coming into existence of the contract, the obligor 
is served with notice under section 46 (5-A) and intimated of a tax liability on the 
part of the obligee, is the obligor to inform the obligee that he will not be paid any 
amount under the contract t1'] he gets a tax clearance certificate from the Department ? 
Such an attitude on the part of one of the contracting parties would scars away per- 
sons from entering into a contract the fruits of which would enure for the Department. 
No one 1s so selfless as to work for liquidating his tax dues, or, 1n other words, to 
mortgage his future for discharging his past arrears of tax. Ifthe law were to be that 
a notice under section 46 (5-A) would remain in perpetual and continuous operation 
preventing the alleged garnishee from performing his contractual obligation incurred 
after the notice, there can be no doubt that the garnishee would be driven out of the 
trade or business and the assessee would 1n all probability retain his position as one 
in arrears of tax A jeopardy of this kind should not be too readily assumed to have 
been created by any enactment which has i1n1ts purview only the levy and collection 
of tax. The tax can be collected from the person liable to pay the tax or from his 
debtor and not from a person who may become a debtor at some time 1n future. 


An act cannot be so construed unless the words are compelling and do not admit 
of any doubt, so as to deprive parties of ordinary private rights. Express and un- 
equivocal languages would be necessary to achieve that result. The Court should not 
impute to the Legislature the object of destroying rights by a side wind. Therefore 
rights, whether public or private, are not to be taken away or even hampered by mere 
implication from the language used 1n a statute. London and North Western Rail- 


way Company v Evans}. In Walsh v Secretary of State for India and another? Lord 
Westbury observes as follows : 


“ And it follows of necessity that consistently with every rule by which these acts of Parliament 
ought to be interpreted, especially the rule that they should be so interpreted as 1n no respect to m- 
terfere with or prejudice a clear private right or title, unless that private right or title ıs taken away 
per directum, the right of action under the covenant remains unaffected," 


Plain words are necessary to establish an intention to interfere with common law or 
contractual rights Deeble v. Robinson?. 





E LR (1893) 1 Ch. 16 at 27. 3. L.R. (1954) 1 Q.B. 77. 
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If the statute 1s cléar and unambiguous, the problem of interpretation ıs solved 
as the Court cannot hold that the Legislature speaking through the language of the 
enactment says something but means a different thing But if however the.statu- 
tory provision 1s indefinite or obscure, the legislative intent has to be ascertained by 
resorting to various aids. Where a literal meaning leads to absurdity of contradiction 
the spirit prevails over the letter. In such cases the presumption is that the Legislature 
did not intend to lay down a measure which is oppressive and unreasonable to an 
uncommon degree. We would therefore prefer the view that the words “ may be- ` 
come due " mean “‘ may become payable ” and not “‘ may become entitled ". This 
XM be a just and fair interpretation haimonious with the scheme of collection of 

ax. 


With respect, we follow the view indicated by Rajagopala Ayyangar, J ,1n Adam 
v. Income-tax Officer} and we are of opinion that the Department 1s not entitled to 
call upon the petitioner to make good the sum of Rs 20,000 already paid to Baliah as 
m payments did not contravene the notice under section 46 (5-A) dated 18th June, 

In the result, the petition is allowed and the rule nis: 1s made absolute. , There 
will be no order as to costs. 


V S. ————— Petition allowed. Rule made 
absolute. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT —Mn. JusricE M ANANTANARAYANAN. 


N.Venkatarama Iyer .. Appellant* 
v. 
Abdul Karim alas Nurpasha and others .. Respondents. 


Cıvıl Procedure Gode (V of 1908), section 11, Order 22, rule 10—Sut for parirtion—Death of planif — 
Purchaser of co-sharer’s interest—Second suit for partition when barred 


Order 22, rule 10, Civil Procedure Code, willnot apply to an assignee from a legal representa- 
tive ofa deceased plaintiff in a suit for partition when the legal representative himselfwas not brought 
on record Where a suit for partition 1s dismissed for want of prosecution due to the demise of the 
plaintiff, a subsequent purchaser ofthe share from the legal representative of the deceased plaintiff can 
file a second suit for partition So long as a certain interest has not been adjudicated upon in a partı- 
t1on suit, the fact that 1t might conceivably have been adjudicated upon in that suit will never bar a 
subsequent suit. 

Kalam Kutt: v Kallingal Tarvad Karunawan, (1925) 87 Ind. Cas 402 and Naha Hap v. Veeran, 
(1942) 1M LJ 219, referred to a 


Appeal against the decree of the District Court, South Arcot at Cuddalore in 
Appeal Suit No 494 of 1958 preferred against the decree of the Court of the District 
Munsif of Cuddalore in Original Suit No. 228 of 1957. 


S. Thiagaraja Ayyar, for Appellant. 
G. Natarajan, for Respondents. 


The Court delivered the following 


JupGMENT .—The Second Appeal is instituted by one N. Venkatarama Iyer, 
the plamtiff m the Courts below, ın a suit for partition and separate possession of 
his alleged fourth share 1n the suit properties. Admittedly, the properties belonged 
to the co-sharers ofa Muslim family, and the plaintiff (appellant) sued as a trans- 
feree or assignee for value of the rights of two of those sharers, under circumstances 
that are not without some degree of interest The facts are as follows. The pro- 
perties origmally belonged to one Kamal Sahib who died 1n 1933. He left surviv- 
ing him his widow Mariam Bi, two daughters Hajrm Bı and Murad Bi and a son 
Abdul Karim ahas Nur Pasha who are contesting respondents. Mariam Bi 
died on 11th January, 1944. Prior to her death, she instituteda suit O S. No. 453 





I, (1958) 1 M.L.J. 34 : LL.R. (1957) Mad. 397: 33 LT.R. 26. 
* S.A. No. 598 of 1960. 8th November, 1963. 
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of 1945 for partition along with her two daughters agamst her son Abdul Karim 
(1st respondent). 


After the death of Mariam Bi, hei two daughters were recorded as her legal 
representatives, the son already being on record, and the suit continued. On 24th 
April, 1944, there was a preliminary decree in this partition suit. There was a 
final decree on 21st October, 1944, but prior to this final decree on 11th July, 1944, 
Hajram Bidied. Admittedly, her legal representatives were her husband Latifuddin 
(1st defendant herein) and her son Sheik Abdual Jaleel (2nd defendant herein). 
They attempted to be brought on record m O.S. No 453 of 1943 as the legal re- 
presentatives of Hajram Bi, but they failed in this attempt. It ıs unnecessary for 
our present purpose to deal with the merits of tke refusal of the Court to bring those 
persons on record as the legal representatives of the deceased Hajram Bi. It is 
sufficient to note that a Civil Miscellaneous Appeal filed by them was also dismissed, 
and that the present defendants 1 and 2 were never brought on record as parties 


in O.S. No. 453 of 1943. 


- After the final decree m O.S.No. 453 of 1943, Abdul Karim (1st respondent), 
who had been ex parte in that suit, filed applications for setting aside the preliminary 
and final decrees, and permitting him to contest the re-opened suit, those ap plications 
were successful. But on the same date 3rd September, 1945, the suit itself was 
dismissed as settled out of Court between the parties on record. It has to be care- 
fully noted that Latifuddin and Sheik Abdul Jaleel (present defendants 1 and 2), 
the admitted legal representatives of Harjam Bi, were not parties to this settlement 
out of Court and the consequent dismissal of the suit. 


On 7th May, 1945, the plaintiff (appellant, N. Venkatarama Iyer) purchased 
the fourth share of the husband and son of Hajram Bi (defendants 1 and 2) under a 
registered deed of conveyance for value. He brought this suit for partition, on the 
simple ground that he had stepped into the shoes of those heirs and that their rights 
had never been decided , ıt may be that Abdul Karım (st respondent) was per- 
mitted to be in absolute enjoyment of the properties after the dismissal of O.S. No. 
453 of 1943, but that can only be without prejudice to the rights of the legal repre- 
sentatives of Hajram Bi, who were not parties to the settlement out of the Court 
and the dismissal of the suit. Nor can there be any question of adverse possession 
agamst the husband and son of Hajram Bi, who are Muslim co-sharers equally 
with Abdul Karim, and that proposition 1s not sertously in dispute Novertheless, 
the learned District Judge m the first appeal has dismissed the suit of the 
plaintiff on three mam grounds. Firstly, he seems to hold upon a reasoning, 
which is very difficult to follow, on the strength of certain decisions, which do not 
appear to have been properly applied to the facts 1n this case, that even the legal 
representatives of the deceased Hajram Bi were bound by the dismissal of O.5. 
No. 453 of 1943 and could not thereafter agitate their rights. Secondly, he thought 
that the transfer m favour of the plaintiff was not for value, and hence the plaintiff 
had noright. Thirdly, he felt that the suit was out of time. 


The first ground is patently fallacious, and can be immediately dealt with 
Order 22, rule 1o, Civil Procedure Code, has been referred to by the learned 
District Judge, but it has no application to the facts of the present case. No doubt, 
the plaintiff became the purchaser of the interest in the suit properties of the two 
sharers (defendants 1 and 2 ) who represented the deceased Hajram Bi. But they 
were unsuccessful in the attempt to get themselves impleaded im the suit as parties 
to the litigation. Order 22, rule 10, Civil Procedure Code refers to an assigne 
ment, creation or devolution of any interest during the pendency of suit, but it 
clearly cannot apply to an assignment of interest by a person who is not a party to 
the litigation, and whose interest is hence not bound by the htigation Apart from 
this, the authorities are very clear that so long as a certain interest has not been 
adjudicated upon in a partition suit, the fact that 1t might conceivably heve been 
adjudicated upon in that suit will never bar a subsequent suit. I can follow that 
reasoning of the first appellate Court ifany principle of res judicata could bar the rights 
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of defendants 1 and 2. But as I have stressed earlier, the facts are that they were 
not parties to the partition suit, and that the share or mterest of Jahram Bı was 
never adjudicated upon ın that suit. Nor was it the-subject-matter of any settlement 
between the parties. As far as Order 22, rule 10, Civil Procedure Code, is 
concerned, Kalam Kutii v.  Kalhngal Tarvad Karunwan!, a decision of 
Wallace, J., 1s authority for the view that Order XXII, Rule 10, Civil Procedure 
Code, will not apply to an assignee from a legal representative of a deceased plaintiff, 
when the legal representative himself was not brought on record. As regards the 
fact that a second suit for partition will not be barred, so long as the interest itself 
has not been adjudicated upon a very strong case in favour of the plaintiff (appellant) 
is Naha Hap v. Veeran®. Where a person who was a party-defendant to a suit 
for partition, had an option to pay the Court-fee and seek relief in respect of his 
interest, but did not do so, 1t was held that a separate suit for partition was not 
barred — There were also other cases of other High Courts referred to by the learned 
District Judge himself, emphasising the position that a second suit would be main- 
tamable, even, for instance, where the earlier suit had been dismissed. for default. 
Actually, the discussion of the case-law by the learned District Judge in the first 
appeal 1s really in favour of defendants 1 and 2 and incidentally of the plaintiff- 
appellant. Itisallthe more difficult to follow the conclusion of the learned District 
Judge that the rights of defendants 1 and 2 were barred by the dismissal upon a 
reported settlement out of Court, to which they were not parties, of the earlier 
suit O.S. No. 453 of 1943. - : 


I hold that the rights of defendants 1 and 2 were never barred, that possession 
by Abdul Karim could never be adverse to them, and that they have an mdisputable 
right to a partition of their one-fourth share. With regard to the present suit of 
the plamtiff being out of time, a ground urged by learned Counsel for the 
contesting respondent, I see from the record that it lacks substance. The plaintiff 
was certainly bound to bring his suit within twelve years of his assignment, but he 
has actually done so. The summer vacation of the concerned Court has been rightly 
excluded, and this is specified ın the plamt itself, and has not been controverted. 
With regard to the transfer, I again find from the record that defendants 1 and 2 
were duly served, that they had notice of the suit and that th ey remained ex parte and 
continued to be so through out. In other words, when they had an opportunity 
to do so, they did not come forward to deny the transfer of their interest under a 
registered document, or to claim that ıt was sham or that it never took effect. 
The concurrent findings of the Courts below appear to be that the plaintiff did obtain 
1ights under the document of conveyance, though the learned District Judge seems 
to doubt the reality of the consideration. All that the contesting respondent can 
claim 1s that he should be protected agamst any subsequent action of defendant 1 
and with regard to their interest or share. Certainly he 1s entitled to this protection, 


as they are party-defendants who chose to remain ex farte in spite ofservice. The " 


plaintiff-appellant is, therefore, entitled to the recognition of the conveyance in 
his favour, and to the decree for partition on that basis. 


Under the circumstances the Second Appeal is allowed, setting aside the decree 
of the first appellate Court, and restoring the decree of the trial Court But there 
will be the modification that in view of the umportant circumstance that the plaintiff- 
appellant seems to have been a speculative purchaser of the interests of certain co- 
sharers 1n a Muslim family, and to have filed the suit only upon the very verge 
of limitation, the parites will bear their own costs throughout. 


No leave. 


R.M. Appeal allowed. 


1. (1925) 87 Ind, Cas, 402. 2. . (1942) 1 M.L.J. 219. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT .—Mr. S. RAMACHANDRA Iver, Chief Justice AND Mm. JUSTICE 
K.S VENKATARAMAN, 


R. Balasubramanian . Petitroner* 
v. 
N. Krishnammal and others . Respondents. 


Constitution of India (1950), Article 133 (a) and (b)—Order on Orginating Summons under Order 13 of the 
Original Side Rules of Madras High Court construing a deed of trusi—Finality—Appellate judgment in Letters 
Patent Appeal not one of affirmance—Certrficate of fitness for appeal to Supreme Court can be granted 


Under Order 13 ofthe Origmal Side Rules ofthe Madras High Court an application by Originat- 
ing Summons can be made for construction ofa trust deed without an administration ofthe trust The 
determination in the application ıs “ final ” so far as the Court 1s concerned and will be binding on the 
parties and nothing 1s left for determination in the Originating Summons A decree follows the 
Judgment The judgment will be one coming under Article 133 ofthe Constitution of India Where 
the Judgment was taken on appeal under clause 15 ofthe Letters Patent wherein the judgment was not 
one of affirmance a certificate under Article 133 (a) and (b) ofthe Constitution will issue 


Petition under Article 133 (1) (a) (b) and (c) of the Constitution of India and 
sections 109 and 110 and Order 45, rules 2, 3, 7 and 8, Civil Procedure Code, 
praymg that in the circumstances stated therein and in the memorandum of grounds 
of Appeal sought to be preferred to the Supreme Court, the High Court will be 
pleased to grant leave to appeal to the Supreme Court of India against the Judg- 
ment and'decree passed by this High Court dated 25th January, 1963, 1n O.S A. 
No. 42 of 1960 preferred under Clause 15 of the Letters Patent from the judgment 
and decree dated 25th day of March, 1960 and passed in exercise of the Ordinary 
Original Civil Jurisdiction of the High Court in C.S. No 15 of 1959 - 


K. Rajah Iyer, for LV Krishnaswami Ayyar, for Petitioner. 


S Padmanabhan, P K. Fanakiraman, PS Ramaswam: Iyengar, and C.P. Rajagopala 
Iyengar, for 1,to 4 Respondents. 


The judgment of the Court was delivered by 


Ramachandra Iyar, C.f. —This is an application for grant of leave to appeal 
under Article 133 of the Constitution The judgment of this Court 1s not one of 
affirmance of that given by the learned Judge sitting on the Original Side of this 
Court. It 1s admitted that the subject-matter ın controversy satisfied the 
requirement of Article 133 (1) (a) and (b). But the point taken before us against 
the grant of leave is that as the jurisdiction of this Court to pronounce upon the 
construction of the settlement deed was more or less in the nature of an advisory one 
our judgment could not be regarded as a judgment or final order within the terms 
of Article 133. No authority 1s however shown in support ofthe contention Under 
Order 13 of the Original Side Rules ıt will be open to any person claiming to be 
interested either as a devisee, legatee, heir or legal representative, or a cestu: que trust 
under the trust of any deed or instrument, to apply to the Court for determination 
without an administration of the estate or trust of any question affecting the rights 
and interests of the persons claiming, and, or, any question arising in the adminis- 
tration of the estate'or trust etc. 


In the instant case the petitioner applied under the provision for the construction 
of deed of trust executed on goth September, 1920, by Payaniandi Pillai. Ganapatia 
Pillai, J , determined the question in favour of the petitioner. That view has not 
been accepted by us. There can be httle doubt that this adjudication 1s final so 
far as this Court 1s concerned and will be binding on the parties. Nothing 1s left 
outstanding for determination on the Originating Summons. We are therefore 
of opinion that our judgment will be one coming within Article 133 of the Consti- 


tution. 
see Rm 


4 


* S.C.P. No. 104 of 1963 1n O.S.A, No. 42 of 1960, 8th November, 1963. 
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We find that in the case reported in Lal Behary Dhur v. The Admimstrator-General 
of Bengal!, there was an appeal agamst the judgment in an Originating Summons 
taken out for the construction of a document and the same has been reported in 
Ganesh Chunder Dhur v. Lal Behary Dhur?. Although we do not have any’ indication 
as to the precise nature of the order by which leave was granted in this case, we cáh 
take it as an instance where leave has been granted on the footing that a judgment 
on an Originating Summons would be a final judgment. The very terms of Order 
13 of the Original Side Rules provide that in the cases specified therein, of which 
the present is one, the procedure to be followed is that of a suit and that on,a judg- 
ment being delivered, a decree follows. Further it ıs on the footing that it is a 
judgment that an appeal has been entertained in this Court itself under Clause 15 
of the Letters Patent. 


Learned Counsel for the petitioner has referred to certain passages in Seton 
on Judgment, Volume I, Chapter 1. We think that ıt 1s unnecessary to consider 
whether the practice of the English Court can properly be applied to the construction 
of the provisions we have now to consider. As indicated earlier, we are of opinion 
that the present case will satisfy the requirements of Article 133, being a judgment. 
A certificate under Article 133 (a) and (b) will therefore issue. 


KS. —— Certificate issued. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PREsENT /—Mkr. Justice K. SRINIVASAN. 
The Managing Committee of the Sengunthar Education Board, 


Erode, by its President V.V.C. Murugesa Mudaliar ..  Petstioner* 
v. 
S.A Periswami and another .. Respondents. 


Soctetes Registration Act (XXI of 1860), section 19—Apphicabilsty— Jurisdiction of ordinary cil Courts— 
Suit alleging that election was fraudulent —If one relating to internal management in which Courts have no jurisdic- 
fion 


The suit was by two members ofa society registered under the Societies Registration Act alleging 
that they were not informed of the date or place of the general body meeting or of the date to which ıt 
stood adjourned that only a few members were given notice, other members being excluded and an 
election was held Thiselection wasimpugned The defence was that since the dispute related to a 
matter of adjustment and the working of the internal administration of the Board, the civil Court had 
no jurisdiction 


Held, section 13 of the Societies Registration Act has no application to a case where the society 
13 not dissolved and therefore the District Munsif's Courts has jurisdiction 


The plaintiffs in the instant case are entitled to certain rights and privileges and their allegation 
was that they were fraudulently kept out of their rights in the matter ofthe election ofthe office-beare rs 
ofthe society. It was alleged that the election was in violation of the Statute and Rules. Jurisdiction 
of civil Court ıs not excluded ın such a case 


Petition under section 115 of the Act V of 1908 praying the High Court to 
revise the order of the Court of the District Munsif, Erode, dated 1st October, 
1963, and made ın O S. No. 563 of 1962. 


~. 


R. Gopalaswamı Iyengar, for Petitioner. 
The Court made the following 


ORDER —One of the issues raised before the Court below was whether that 
Court had jurisdiction That Court found this issue in the affirmative. This 
Revision Petition has been filed impeaching the correctness of that conclusion. 
The suit was by two members of the Sengunthar Education Board, a society registered 
under the Societies Registration Act. The Managing Committee of the Board is 
elected by the General Body once m three years. The offices of the President, 
o SCR ECCE ERROR MOD EUN. 
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two Vice-Presidents and the Secretary have also to be filled up by election by the 
Board. A notice was issued by the Correspondent of the Sengunthar High School 
calling for a general body meeting. This notice itself is 1mpeached as invalid as 
having been issued by a person not authorised in that behalf. It was alleged by 
the plaintiffs that they were not informed of the date or place of the general body 
meeting or of the date to which ıt stood adjourned. It was further alleged that 
only a few members were given notice, other members being excluded. Apparently, 
an election was held This election was 1mpugned both on the ground set out above 
as wellas on the ground that the election was by the Managing Committee and not 
by the Board. In these circumstances, the plaintiffs filed the suit in the Court of 
the District Munsif, Erode, for a declaration that the election of the defendant com- 
mittee is invalid and for a permanant injunction to restram that commuttee from 
transacting business. In the written-statement, these contentions were denied 
and one of the averments therein was that since the dispute related to a matter of 
adjustment and the working of the internal administration of the Board, the civil 
Court had no jurisdiction. 


The learned District Munsif examined this contention and held that section 
13 of the Societies Registration Act, which was relied upon by the defendants, had 
no application. He also rejected the contention that being an internal affair, 
the actions of the Committee could not be questioned in the civil Court, and pointed 
out that when fraud was alleged on the part of the defendants as a result of which 
the rights of certain of the members of the society were negatived, the civil Court 
would undoubtedly have jurisdiction. 


It is the correctness of this order that is canvassed in this Revision Petition. 


Mr. Gopalaswami Ayyangar urged pracisely the same contentions’ He was 
unable to convince me that on either of these matters the learned District Munsif 
had reached any erroneous conclusion. 


Section 13 of the Societies Registration Act is a provision for the dissolution of 
societies and adjustment of their affari. The broadly stated argument of Mr. 
Gopalaswami Ayyangar ıs that under section 13, a suit, in the event of a dispute 
among the members of a society, must be laid im the principal Court of original 
jurisdiction when it is in regard to adjustment of the affairs of the society. Even a 
cursory perusal of the section gives no support to the present clam. ‘The section 
starts by saying that where the requisite proportion of the members of the society 
determine that 1t shall be dissolved, it shall be dissolved forthwith or at the time 
agreed upon, and all necessary steps shall be taken for the disposal and settlement 
of the property of the society, its claims and liabilities etc. There is a Proviso which 
states that in the event of any dispute arising among the said governing body or 
the members of society, the adjustment of its affairs shall be referred to the principal 
Court of original jurisdiction. The dispute referred to has obviously reference 
only to a dispute arising ın the process of winding up of the society. This section 
has no application whatsoever to a case where the society is not dissolved. 


Nor am I satisfied with the proposition that merely because this 1s a case of 
internal dissension of the society, the civil Court has no Jurisdiction. In this parti- 
cular case, the plaintiffs, as two of the members of the Board, are entitled to certain 
rights and privileges and their allegation was that they were fraudulently kept out 
of their rights m the matter of the election of the office-bearers of the society. It 
was alleged that the process of election that was gone through was not in accordance 
with the rules of the society. I have not been referred to any provision in the Act 
which excludes the Jurisdiction of the civil Court where an express allegation of 
fraud in a matter affecting the rights of the members of the society has been made 
and the proceedings attacked as in violation of the Statute and the Rules. This 
contention also fails. 


The petition is accordingly dismissed. 
K.S, ———— Petition dismissed. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
(d PRESENT :—Mnm. Justice K.S. VENKATARAMAN 


Ayyanan .. Appellant” 
T | 
Pechi and another . Respondents. 


Madras Cultivating Tenants Protection Act (X XV of 1955), section 3—Immumty from eviction—If availabl € 
t o lessee (during pendency of appeal) from person sought to be restrained from interfering with the plaintiff's possession» 


A filed a suit for injunction restraming X from interfering with the possession of theplaintiff, 
The suit was dismissed on the ground that plaintiff had not proved her possession on the date of the 
suit. But on appeal the Subordinate Judge found that A, the plaintiff was in possession on the date 
ofthe suit and stillin possession During th pendency of the appeal X was alleged to have created a 
lease in favour of Y who pleaded that he was not liable to be evicted by virtue ofthe provisions of the 
Madras Cultivating Tenants’ Protection Act, 1955. 

Held, the cultivating tenant ıs protected against the eviction only by or at the instance of his land- 
lord under section 3 of the Madras Cultivating Tenants Protection Act, 1955 The protection will 
avail Y the lessee against only his own lessor X and not against A Further Y who was found to be not 
im possession cannot be said to be carrying on personal cultivation 


Appeal against the decree of the Court of the Subordmate Judge (Second Addi- 


tional) of Madurai in Appeal Suit No 68 of 1963, preferred against the decree 
of the Court of the District Munsif of Melur in Original Suit No. 23 of 1962. 


V.V. Raghavan and D.V. Swagnanam, for Appellant 


The Court delivered the following 


JupGMENT :—This is an appeal by the second defendant in a suit which was 
filed before the learned District Munsif of Melur on 2nd January, 1958, for inyunc- 
tion restraining the defendants from interfermg with the possession of the plaintff, 
The suit was dismissed by the trial Court on the ground that the plaintiff had not 

. proved her possession on the date of the suit. But on appeal preferred by the 
plaintiff this finding was reversed and the learned Subordinate Judge found that 
the plaintiff was in possession on the date of the suit, and was still in possession. 


During the pendency of the appeal before the learned Subordinate Judge, 
the first defendant 1s alleged to have created a lease in favour of the second defen- 
dant. On behalf of the second defendant it was pleaded that he was not liable to 
be evicted by virtue of the provisions of the Madras Cultivating Tenants’ Protection 
Act, XXV of 1955. The learned Subordinate Judge without discussing this 
point at length held that the title of the lessee could not be higher than that of the 
lessor, and when the lessor was liable to be evicted, so too the lessee, the second 
defendant. 


Injthis appeal which has been preferred by the second defendant, the point 
of law urged by Sri V.V. Raghavan, the learned Counsel for the appellant, 1s that 
under the Madras Cultivating Tenants’ Protection Act, the second defendant- 
appellant is entitled to protection from eviction Now the definition of ‘ cultivat- 
ing tenant’ is *culüvatmg tenant m relation to any land means a person who 
carried on personal cultivation on such lands under a tenancy agreement express 
or implied.’ It will be seen that from the finding of fact of the lower appellate 
Court, which is binding on me in Second Appeal, the appellant is not even in posess- 
sion and therefore cannot be said to be carrying on personal cultivation. Therefore 
the argument breaks even at the threshold. Further when we turn to section 3 
of the Act, which confers a substantive right of immunity from eviction on a culti- 
vating tenant, it runs thus: 


Hj 


(1) Subject to the next succeeding sub-sections, no cultivating tenant shall be evicted from 
his holding or any part thereo f, during the continuance of this Act, by or at the instance of his land- 
lord, whether ın execution of a decree or order of a Court or otherwise ” 

It will thus be seen that the cultivating tenant 1s protected against eviction only 
by or at the instance of his landlord. This protection may avail him as against 
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his lessor, his landlord, the first defendant, but cannot avaıl him as against the 
plaintiff. Between the plaintiff and the appellant there 15 no relationship of land- 
lord and tenant. The wisdom underlying this provision can be illustrated by 
imagining what would happen ifthe contrary position contended for by the appellant 
were to be accepted. Ifas the learned Counsel contends, the appellant is entitled 
to the benefit of this immunity from this eviction, 1t would mean that whata 
trespasser in the land cannot directly get against the true owner, he can secure to 
a sub-lessee from him by simply pretending to let out the land to the sub-lessee. 
Surely the law cannot be so absurd as that The view which I have indicated 
above has been taken by no less than three Judges of this Court, Panchapakesa 
Ayyar, J , in C R P No 353 of 1957, Ramaswamy, J , in Pubbiri alias Perumal Goundan 
v. Govinda Mudaliar? and Rajagopalan J., in Swuva: Ferando v. Pancres Laon?. I 
followed the last two mentioned judgments in my own judgment m Second 
Appeals Nos. 541 and 619 of 1960 dated 10th December, 1962. 


The appeal fails and is accordingly dismissed. 

K.S. —— Appeal dismissed. 

IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT .—Mr. S. RAMACHANDRA IYER, Chief Justice. 





Valli Ammal .. Petitioner* 
V. 
Subramania Iyer and another - Respondents. 


Cwil. Procedure Code (V of 1908), Order 34, rule 5—Scope—Right of mortgagor to deposit amount dus 


with solatium before sale 1s confirmed—Pendency of appeal against dismissal by Executing Court of the mortgagor’s 
applwatton to set aside sale—Right tó depostt during and avoid. the sale 


It 1s clear from the terms of Order 34, Rule 5 of the Civil Procedure Code, that so long as the sale , 
had not been confirmed, ıt will be open to the mortgagors to deposit the amount due together with 
the solatium prescribed therein and avoid the sale Notwithstanding the fact that the mortgagors 
petition for setting aside the sale had been dismissed by the Executing Court, the matter was at large 
before the appellate Céurtin appeal There was therefore no final order of confirmation ofsale before 
the appeal was disposed of During the pendency of such appeal the mortgagors could deposit the 
amount due ın the appellate Court and ayoid the sale. 

Petitions under section 115 of Act V of 1908 praying the High Court to revise 
the order of the District Court of North Arcot at Vellore dated 19th January, 1963 
and made in IA No. 883 of 1962 in C M.A No. 91 of 1962 (E P. No. 86 of 1961 
in O.S. No. 103 of 1958 Sub-Court, Vellore). | 


D. Ramaswamy Ayyangar and R. Krishnamachari, for Petitioner. 
G. Fagadisa Ayyar and N.K. Ramaswamy, for Respondents. 
The Court made the following 


OrvDER.—These Civil Revision Petitions arise out of an appellate order 
declining to set aside an execution sale held under a mortgage decree. The 
mortgagor’s application to set aside the sale was dismissed by the trial Court on 
the ground that one of the petitioners was absent and the other did not tender any 
evidence on the application. An appeal was filed by the judgment-debtors to 
the lower appellate Court against the order refusing to set aside the sale During 
the pendency of that appeal, the mortgagors deposited 1n the appellate Court an 
amount in conformity, with the requirements of Order 34, rule 5, Cavi 
Procedure Code, and prayed for the setting aside of the sale. It must be noticed 
that notwithstanding the fact that the petition for setting aside the sale had been 
dismissed by the executing Court, the matter was at large before the appellate 
Court in appeal. It would, therefore follow that there was no final order of 
confirmation of sale before the appeal was disposed of Itis clear from the 
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terms of Order 34, rule 5, Civil Procedure Code, that so long as the sale had not 
been confirmed, ıt will be open to the mortgagors to deposit the amount due 
together with the so/atium as prescribed therein and avoid the sale. This is what 
they did in the present case and they have therefore got a right to have the sale 
set aside. The lower appellate Court erred in not affording them that relief. The 
Civil Revision Petitions therefore succeed. The sale will be set aside and the 
monies deposited into Court will be paid over to the decree-holder. Both the 
C.R Ps. are allowed with costs one set to be paid by the first respondent. 


K.S. ————— Petitions allowed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :—Mnr. *JustTic—E K. VEERASWAMI. 


Ayeesha Beevi , .. Appellant* 
v. ! 
K.S.A. Shak Mohamed Alım Sahib and two others .. Respondents. 


Deed—Construction—Gift-deed with stipulation—Stipulation—Meaning. of 


A stipulation should be a demand as part ofthe bargain or agreement A recital in a gift deed 
that the gift 1s given out oflove and affection to the donee and in the expectation that the donee will 
maintain the donor, 1s only an expression by the donor of a confidence of that nature 1n the donee 
or a desire or wish. 


Mogulsha v. Mohamed Saheb, 1887 I.LR (11) Bom. 517. ish 
Shephered v. Harrison, (1869) LR. IV QBD 196 at 207. 
Such a giftis an absolute one and there is no stipulation as to maintenance of the donor 


Appeal against the decree of the Court of the Subordinate Judge, Sivaganga 
in Appeal Suit No. 50 of 1960, preferred against the decree of the Court of the 
District of Munsif of Manamadurai in Original Suit No. 151 of 1958. 

M.R.M. Abdul Karım, for Appellant. 


The Government Pleader (A. Alagiiswami), V. Ramaswamiand S.T. Rama- 
lingam, for Respondents. 


The Court delivered the following 


JUDGMENT.—Thıs Second Appeal by the plaintiff 1s against the concurring 
judgments of the Courts below. She sued for a declaration against the defendants, 
of whom the first who was her son had pendente lite died and the others were the 
Union of India and the Deputy Custodian of Evacuee Property, that a deed of 
gift executed by her on 4th August, 1943, was not valid but void. There 1s no dis- 
pute that she owned the property which was the subject-matter of the gift. The 
ground on which she wanted the declaration was that the gift was subject to a 
stipulation and that she was entitled to revoke it as her son, the donee, failed to fulfil 
the stipulation. She also asserted that the gift was not completed by delivery. 
The Courts below found against the plaintiff on both the points. There was a 
further point in the plaint that, weak as she was in age and mind, she was made to 
execute the giftin favour ofherson. But this was not decided by the lower appellate 
Court, and on verification it is found that not even a ground was taken on that 
point in the lower appellate Court. Though, for the appellant here, the point 
was reiterated, in view of what I have just now said I do not think it necessary to 
conside: this aspect in this appeal. On those findings and on the ground that the 
suit was not maintainable under section 46 of the Administration of Evacuee Pro- 
perty Act, 1950, the suit was dismissed and the plaintiff's appeal failed. 


On the view I take on the nature of tenor of the gift deed and on the question 
of delivery of possession and the right of the donor to revoke a gift, it is not necessary, 
to consider the maintainability of the suit under section 46 of the said Act. It is, 
argued for the appellant that the gift contained a stipulation and it was not, therefore, 
an absolute gift. But 1t seems to me that what learned Counsel for the appellant 
styles as a stipulation in that gift deed is no more than desire or expectation on the 
eee 
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part of the donor that her son would maintain her In the gift deed she stated 
that out of love and affection for him and ın the expectation that, asa son, he 
would maintain her, she made gift of the property to him That, in my view, 1s, 
not a stipulation A stipulation should be a demand as part of the bargain or 
agieement. Nowhere in the gift deed does ıt appear that the donee undeitook to 
maintam hei Learned Counsel for the appellant strongly relied on Mogulsha v. 
-Mahamed Saheb*, ın support of his contention that even a desire of the donor, as in 
this case, can be regarded asa stipulation In that case, ıt 1s true two learned 
Judges of the Bombay High Court were of the view that a recital that the donee 
a father had protected the donor and that she gave him the property m full con- 
fidence that he would continue to do so, was a,stipulation What the actual terms 
of the gift deed were in that case do not appear from the report of the judgment. 
Ifall that the deed in that case had mentioned was only that the donor would 
continue to maintain her, I for my part, with due respect to the learned Judges 
of the Bombay High Court, am not able to concur that 1t amounts to a stipu- 
laton A stipulation, 1n my view is something more than an expression by the 
‘donor ofa confidence of that nature in the donee or a desire or a wish or an 
‘expectation that the donee would maintam the donor. A stipulation means, 
according to the Concise Oxford Dictionary, demand as part of bargain or agree- 
ment Even by acceptance of the gift as 1t seems to me, ıt cannot be taken that 
the donee lifted the desire to the position of an undertaking by him to maintain 
the donor. Learned counsel for the appellant also referred me to Shepherd v. 
-Harnson? But, I think, this case is of no assistance to him In my opinion, 
the Courts below were right in holding that the gift was an absolute one and 
had no strpulation such as would entitle the donor to revoke the gift 


The second contention for the appellant 1s that there was no delivery of posses- 
sion to complete the gift. The subject-matter of the gift was a house 1n which the 
‘donor, her five daughters and her son the donee were residing at the ume the gif, 
was made by her The words in the gift relevant to delivery of possession are. 


ds GD FTFSTID PWD Sess Gyr iof os G LoL 11g uires ej 1b LI 
GumapGs AL AsQsrAs AGs AGDA. Qay PSA ster embf Lm 
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I think these words are clearly expressive of the fact that the donee was put in such 
possession as the property was capable of The requirement of delivery, to constitute 
a valid gift under the Mohamedan Law, 1s not that, irrespective of the circumstances, 
there should always be physical delivery. The requirement is only that there 
should be such delivery to the donee as the property which 1s the subject-matter of 
the gift 1s capable of. In view of the fact that the donor and the donee were, at 
the time of the gift, residing in the house, the recitals extracted above from the gift 
deed are enough to indicate that the donee was put in possession of the house, 
such possession as 1t was at that time capable of. 1n order to make a valid gift by 
‘completing delivery, ıt was not necessary that the mother should immediately go 
out of the house As Mulla m his * Principles of Mahomedan Law ’ points out, 
no physical departure or formal entry 1s necessary in the case of gift of rmmovable 
property in which the donor and the donee are both residing at the time of the gift, 
and m such a case the gift may be completed by some overt act by the donor indicat- 
ing a clear intention on his part to transfer possession and to divest himself of all 
control over the subject of the gift. The recital in the document as to the delivery 
"of possession to the donee 1s such an overt act. It 1s not necessary that 1n addition 
to such a recital, there should be some other overt act. Where some such other 
overt act can reasonably be expected it may be perhaps necessary What delivery 
the property is capable of and whether such delivery as the property is capable 
has been given would depend upon the particular facts in each case. But the 
contention for the appellant 1s that at the time the gift was made, not only the 
‘mother but also her five daughters were living ın the house, that, under the Maho- 
— MM 
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medan Law, the mother was obliged to maintain the daughters, and that being 
the case there was no effective delivery of the house to the donee or a valid gift 
ofit made by her to her son But the obligation of the mother was not on the pro- 
perty, which she was free to deal with either by sale or mortgage or gift Merely 
because a Mahomedan lady had dependants whom she was obliged under the 
Mahomedan Law to maintain, ıt did not follow that there was any lmuitation 
upon her capacity or right to deal with her own property, such an obhgation 
being only personal to her I consider therefore, that the Courts below were 
right in theiropinion that the donee was put in such possession pursuant to the gift 
as the property was capable of. 


The Second Appeal is dismissed, but with no costs. 
No leave 
R.M ————— Appeal dismissed. 


f 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present ‘—Mnr. Justice G.R. JAGADISAN. 


A. Gopalakrishna Iyengar . Petitioner! 
v 
P. Sirrengammal and another Respondents. 


Madras Court-fees and Suits Valuation Act (XIV of 1955), section 40—Apblicabiluty —Swuit for recovery of 
possession of properties and accounts from mother clarming life estate under earler partition—Platntiff has to pay 
Court-fee under section 40 for cancellation of earher partition whether 1t be void or voidable. 


A suit by a son for recovery of possession of properties and accounts from his mother who claim- 
ed to have a life estate 1n respect of the properties under an earlier partition, 1s governed by section 
40. of the Madras Court-fees Act and Court-fee for cancellation ofthe partition has to be paid by 
the plaintiff irrespective 0f whether the partition document 1s void or voidable. Section 40 applies 
to a document which “ purports or operates to create, declare, assign etc, ”. 


Petition under section 115 of the Act V of 1908 praying the High Court to 
reveise the order of the Court of the Subordinate Judge Turunelvelli dated 
17th October, 1962, and made ın unregistered plaant in OS. No. . of 1962 
(General No 3145 and 3373 of 1962) 


S. Sitaram Iyer, for Petitioner. 


R Gopalaswam Iyengar, for Respondents. 
The Court made the following 


OrverR —The petitioner 1s the plaintiff in an unregistered plaint on the fileof 
the Sub-Court, Tirunelveli The sui was laid for recovery of possession of properties 
mentioned in Schedules I and II of the plaint and for accouting. It appears that 
the properties originally belonged to one Krishna Ayyangar He had a son by 
name Anantakrishna Iyyangar who, however, predeceased his father. The first 
defendant 1n the suit 1s the widow of this Anantakrishna Ayyangar and the plaintiff 
is their only son Itas alleged that there was a partition between the mother and 
the son in and by which the mother got a life estate in respect of the First Schedule 
properties ‘The Second Schedule house was purchased by the first defendant 
from and out of the income of the properties and the cash assetsin her hands Ona 
check-slip placed before the Court below by the Court-fee Examiner, the learned 
Subordinate Judge took the view that the matter was governed by section 40 of 
the Court-fees Act and called upon the petitioner to pay additional Court-fee in 
conformity with the said provision. Now, section 40 1s quite clear and it reads, 


“ (1) In a suit for cancellation of a decree for money or other property having a money value, 
or other document which purports or operates to create, declare, assign, limit or extinguish, whether in 
present or 1n future, any right, title or interest 1n money , moveable or immovable property, fee shall be 
computed on the value of the subject-matter of the suit, and such value shall be deemed to be. .. 


-R 
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If the whole decree or other document issought to be cancelled theamountor value of the property 
for which the decree was passed or other document was executed , 
if a part of the decree or other document 1s sought to be cancelled, such part of the amount or 
value of the property. 
(2) If the decree or other document 1s such that the liability under it cannot be split up and the 
relief claimed related only to a particular item of property belonging to the plaintiff or to the plaintiff's. 


share in any such property, fee shall be computed on the value of such property or share or on the 
amount of decree, whichever 1s less 


x * * » * +” 


Itis contended by Mr. Sitarama Ayyar, learned Counsel for the petitioner 
that section 40 would be inapplicable to the present case as the document of parti- 
tion 1$ void and need not therefore be set aside as a void document ıs non est in law. 
But section 40 would apply to a case of cancellation of a document which “ purports 
or operates to create, declare, assign " etc. It cannot be gainsaid that this docu- 
ment of partition purports to create certain rights. The question now is not whether 
it ıs void or voidable, but the question ıs, whether ıt would fall within the ambit 
of section 40. Having read the provision of the Act, I am unable to say that this 
document, whatever its real character may be, void or voidable, would not fall 
within the ambit of the said provision. The order of the Court below is correct. 
This Civil Revision Petition fails and 15 dismissed. No costs to the Government 
Pleader. 


K.S. —————— Pelion dismissed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PnREsENT:—MR S  RAMACHANDRA IYER, Chief Justice AND Mr. Justice 
P. RAMAKRISHNAN 


M. Ct. Muthiah -. Appellant* 
v 
The Deputy Controller of Estate Duty, Southern Zone, Madras .. Respondent. 


Practice—Penalty on an accounting party under Estates Duty Act for default sn payment of duty levred—Wher 
could be smposed 


Estate Duty Act (XXXIV of 1953)—Action under penal provisions for default in payment of duty within the 
time given— When can be taken d 


Where an accounting party has been given time till a particular date for payment of balance of 
Estate Duty levied, the party 1s entitled to pay the amount before the close of that day The 
Deputy Controller has no jurisdiction to levy a penalty on that very same date. Penalty can be levied 
only on failure to pay and not in anticipation of it 

Appeal under clause 15 of the Letters Patent against the Order of the Honour - 
able Mr. Justice Srinivasan dated 3rd April, 1962 and made ın the exercise of the 
Spec.al Original Jurisdiction of the High Court in Writ Petition No. 224 of 1959, 
presented under Article 226 of the Constitution of India to issue a writ of certtorar: 
calling for the records in No C/105 dated 5th March, 1959 on the file of the res- 
pondent herein and to quash the same 


V Thiagarajan, for Appellant 
S. Ranganathan, for Respondent. 
The Judgment of the Court was delivered by 


Ramachandia Iyer, G F.—This appeal arises out of proceedings initiated under 
Article 226 of «he Constitution with regard to a penalty imposed on an accounting 
party under the provisions of the Estate Duty Act. It 1s unnecessary to set out in 
detail ihe history of the levy of the duty and of the payment made towards it. On 
the dea h of the father of the accounting party the estate was assessed to duty and a 
sum of Rs 1,29,749-54 Was found due after credit being given to a payment of a 
small sum. This the accounting party was directed to pay before 10 h January, 
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1959. <A substantial portion of the amount, wz, Rs. 1,10,965-31 was paid within 
the time permitted The accounting party then approached the authority for the 
grant of time for the payment of the balance.: That authority granted time tll 
5th March, 1959. 


It will be apparent from the order granting tume that the accounting party 
was entitled to pay the balance before the close of the day on 5th February, 1959, 
till which date the authority itself has given time. Curiously enough on the 5th 
itself the Deputy Controller made an order levying a penalty of Rs 11,000 for non- 
payment of the balance of duty due. There can obviously be no failure*to pay 
when the accounting party had still time till the end of that day to pay the amount. 
‘Therefore, the order levying the perralty cannot be regarded as valid 


Srinivasan, J., appears to have thought that by an earher letter the accounting 
party was directed to pay immediately and the time given till 5th March, 1959, 
would not avail hum This view in our opinion, 1s not supported by the terms of 
the letter of the Deputy Controller dated 24th February, 1959, on which reliance 
has been placed, and the relevant portion of which runs thus : 

** Please note that if the duty 1s not paid immediately, 1n any case on or before 5th March, 1959, 
I shall be constrained to resort to the penal provisions of the Act" 

Far from supporting the case of the authorities, ıt is clear that the accounting party 
was given time till 5th March, 1959, to deposit the balance duty payable It will 
therefore be incompetent for the Deputy Controller to pass the order levying the 
penalty in the case , such an order would be tantamount to an anticipation of failure 
on the part of the accounting party to pay up the duty Penalty can be levied only 
on failure to pay duty , not in anticipation of ıt. The appellants are entitled to 
the issue ofa writin terms prayed for, and the order levying penalty willbe quashed. 


RM a Appeal allowed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS 
PRESENT '—Mnr. Justice M. ANANTANARAYANAN 


Bhoopathy ». Petetioner*, 

Madras Prohtbttion Act (X of 1937), sections 4 (1) (a) and 5—Sprrit or preparation contaimng spirit — 
Person in possession of —Rendering or attempting to render it frit for human consumption—No knowledge or reason 
to beleve—Conviciton for possession ef liquor only sustainable, 

The petitioner was not detected 1n rendering or attempting to render fit for human consumption, 
the spirit or preparation containing spirit The latter part of section 5 of the Madras Prohibition Act 
Tequires that the person in possession of the preparation so rendered potable must know or have reason 
to believe that such an attempt had been made. In the absence of any evidence on this aspect, 
no inferenee to that effect can be drawn from mere possession of the preparation The conviction 
under section 5 of the Act cannot be sustained, ıt can only be under section 4 (1) (a) of the Act 
namely possession ofliquor or on intoxicating drug 7 

Petition under sections 435 and 439 of the Code of Criminal Procedure, 1898, 
praying the High Court to revise the Judgment of the Seventh Presidency Magis- 
trate, Egmore, Madras, dated 27th November, 1963, and passed 1n GC No. 17232 


of 1963. e 
S A. Rajan, for Petitioner. 
A. C. Muniswami Reddi, for the Public Prosecutor on behalf of the State. 


The Court made the following 

ORDER .—This revision proceeding involves a question of some interest with 
regard to the applicability of section 5 of the Madras Prohibition Act to the establish- 
ed facts of this case. As far as the evidence 1s concerned, we may take it as proved 
that Head Constable 981 (P.W. 1) stopped and searched the revision petitioner, 
and recovered from his person a bottle (M O. 1) containing 8 drams of denatured 
spirit mixed with water which according to the Head Constable (P.W. 1) had 
heen rendered potable. PW 1 1s corroborated by |[P.W. 2. Further, we have 








* Criminal Revision Case No. 2158 of 1963. ‘ 8th January, 1964. 
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the report of the Analyst attached to the Forensıc Science Laboratory to the effect 
that the liquid contained 37 7 per cent. of proved spirit and that it was varnish 
upon which an attempt had been made as to render it potable by adding water 
and sodium chloride 

Now, under section 5 of the Act. 


** Whoever renders or attempts to render fit for human consumption any spirit or preparation 
containing spirit whether manufactured in India or not, which has been denatured or any prepara- 
tion containing such spirit or has, in his possession, any spirit or preparation containing spirit in 
respect which he knows or has reason to believe that any such attempt has been made shall be 
punished d s 
the rest of the section, containing the actual punitive provisions does not now 
concern us. 


Admuttedly the revision petitioner was not detected in rendering, o1 attempting 
to rende: fit for human consumption, the spirit or preparation containing spirit. 
If he 1s guilty under section 5 at all, he 15 guilty only under the latter pait of the 
section, because he had in his possession a preparation containing spirit, ın respect 
of which an attempt had been made to render it potable by adding sodium chloride 
and water Learned Counsel for the revision petitioner takes the point that even 
the Analyst has not said that the adding of sodium chloride and water to vanish, 
will necessarily render it fit for human consumption, but that ıs the implication of 
the report This apart, the latter part of section 5 further requires thatthe person 
in possession of the preparation so rendered potable, must know or have reason 
to believe that such an attempt had been made On this aspect, there 1s no evidence 
whatever. No inference to that effect can be drawn, in my opinion, from the 
mere possession of the preparation For, obviously, the revision petitioner might 
have been ın possession of the preparation thinking 1t to be ilicit liquor, and not 
necessarily knowing or having reason to believe that it is varnish rendered fit for 
human consumption by adding a particular solution. 


In the light of the record, I do not think that the conviction under section 5 of 
the Madras Prohibition Act can be sustamed. On the contrary, the very facts 
establish the offenee under section 4 (1) (a), namely, of possession of liquor or an 
intoxicating drug, so much is indisputably established Accordingly ! allow 
the revision to the extent of altering the conviction into one under section 4 (1) (a) 
of the Madras Prohibition Act, with reference to possession of liquor The law does 
not require, unlike the case of an offence under section 5 of some other category o 
section 4 (1) (a), that a minimum sentence should be imposed for this offence This 
revision petitioner has already served out an appreciable period of the sentence 
actually imposed (rigorous imprisonment for three months and fine of Rs 50). 
Hence, the sentence under section 4 (1) (a) will now be the period of imprisonment 
already undergone by the revision petitioner and a fine of Rs 50 or rigorous imprison- 
ment for one month in default ‘Time for payment of fine three weeks 

VS — ——— Renson allowed, conviction modified. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT Mr Justice G R JAGADISAN AND Mr JUSTICE K. SRINIVASAN. 


The Commissioner of Income-tax, Madras Applicant* 
y 
An. Athi V Ramachandra Chettiar, Merchant, North Mada- 
valagam Street, Karur Respondent. 


Company—Bonus shares—Issue of —Incidents and object of —Shares, of issued as free gifts —Effect on rights 
of shareholders and company—Valuation of bonus shares for purposes of income-tax—Market value as on date Q 
issue of to be taken—Price at which shareholder sells bonus shares —If taxable in entirety as “ capital gains” — 
Proper mode of valuation for ascertatning gain 

Income-tax Act (XI of 1922), sections 4 and 12-B—" Income "— Bonus obtained 1n the form of fully paid 
shares—If taxable—Computation of capital gains for purposes of wncome-tax 

The issue of bonus shares by a company 1s a common feature When a company 1 s prosperous 
and accumulates a large surplus, 1t converts this surplus into capital and divides the capital among the 
en LM EM IE pL 


*' T O No 180 of 1961, and Ref, No 69 of 1961. 12tb November, 1963. 
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members ın proportion to their rights This 1s done by issuing fully paid shares representing the in- 
creased capital The shareholders to whom the shares are allotted have to pay nothing The purpose 
is to capitalise profits which may be available for division or to utilise quasi-capital gains Bonus 
shares go by the modern name of “ capitalisation shares” Ifthe Articles of Association empower the 
company , the company can capitalise profits or reserves and issue fully paid shares of a nominal value, 
equal to the amount capitalised, to 1ts shareholders But in some cases, the Articles provide for an 
option to the shareholders to take cash instead ofshares This would make no difference in the posi- 
tion, except of course to the extent to which the option 1s exercised When the Articles authorise the 
satisfaction ofa dividend or bonus ın fully paid shares, the declaration of the dividend makes the 
shareholder a creditor ofthe company for the amount of his proportion , the release of his claim 
against the company for this amount 1s a good and valuable consideration or set-off, so as to make the 
shares fully paid, even though the release 1s compulsory e 


When the shares are quoted on the Stock Exchange the issue of bonus shares 1s a bull point which 
forces up the market value of the shares and*enables the shareholders to realise the immediate profit 


The 1dea behind the issue of bonus shares 1s to bring the nomunal share capital into line with the 
true excess of assets over liabilities A company would like to have more working capita] but 1t need 
not go into the market for obtaming fresh capital by issuing fresh shares The necessary money 1s 
available with 1t and this money 1s converted into shares which really means that the undistributed 
profits have been permanently “ ploughed back ” into the business and converted into share capital. 


Fully paid “bonusshares ” are thus not a gift, they are merely a distribution ofcapitalised undivid - 
ed profit. 


It would be a misnomer to call the recipients of bonus shares as 'donees of shares from the com- 
pany. Bonus shares are not issued free or ex gratia as the Company gets an adequate quid pro^quo from 
the shareholders 


It1s also settled law that a bonusissued ın the form of fully paid shares ofthe company is not 1ncome 
for mcome-tax purposes The undistributed profits of the company applied and appropriated for 
the issue of bonus shares would never become profits in the hands of the shareholder at all The 
bonus shares would be something ın the nature ofan extra share certificate in the company The 
shares allotted to a shareholder do not represent taxable income in his hands. 


The value of the bonus shares in the hands of the shareholders at the inception when they are 1ssu- 
ed and allotted to him is not the amount ofthe undistributed profits which he would have got 1f they had 
been distributed as dividends Nor 1s 1t the market value on the date of issue It must be held that 
the real value ofthe bonus shares, as on the date of issue, would only be the face value of the shares. 
The cost ofthe bonus shares to shareholder 1s the face value of the shares. 


A Hindu undivided family deriving 1ncome from interest on securities, property, business and divi- 
dend from shares in a bank (alimited company), was allotted m 1957 bonus shares in proportion to the 
shares already held by ıt ın the bank In the year of account ending 13th April, 1959, relevant to the 
assessment year 1959-60 the assessee (Hindu joint family) sold 94 ofthese bonus sharesfor Rs 7,268-94, 
The Income-tax Officer brought the entire amount of the sale price, Rs 7,268-94 nP , to tax as capital 
gains under section 12-B of the Income-tax Act, holding that the original cost to the assessee of these 
shares wasnil On appeal the Appellate Assistant Commissioner affirmed the decision of the Income- 
tax Officer On further appeal to the Appellate Tribunal the latter, disagreeing with the Department, 
held that the original cost to the assessee should not be taken as nothing, but that the closing stock must 
be valued as the original cost of the holding averaged for the original and bonus scrips since issue or at 
the market price whichever 1s lower and that since the entire sum of Rs 7,269-94 nP , did not represent 
the capital gains, the Income-tax Officer should recompute the profits on that basis if so advised and 
found worthwhile, 


Held (on reference) - (1) Bonus issued in the form of fully paid shares of the company 1s not in- 
come for 1ncome-tax purposes , the shareholder does not, as a result of the transaction, receive any 
taxable income, profits or gains within the meaning of section 4 of the Income-tax Act , 


(2) Capital gains represent the excess realisation made by the assessee over and above the cost 
of acquisition , 


(3) The real value of the bonus shares to the assessee 1s only the face value of the shares, and, 
therefore, the capital gain should not be computed by valuing the closing stock at the original cost of 
the holding averaged for the original and bonus scrips since issued or at the market price, 


(4) The true criterion 1s to take the face value and to ascertain the excess, 1f any, realised by the 
assessee by sale ofthese bonus sharesin the year ofaccount , which excess alone could be taxed as capital 
gains under section 12-B ofthe Income-tax Act and not the entire sale price of Rs. 7,269-94 nP. 


Case referred to the High Court by the Income-tax Appellate '1ribunal, under 
section 66 (1) of the Indian Income-tax Act, 1922 (Act XI of 1922) 1n R. A. No. 1443 
of 1960-61 on its file for decision on the following questions of law, viz. :— 


v 
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« Whether 1n the circumstances and on the facts of the case, capital gains of Rs 7,269 on the sale 
of shares computed by the Income-tax Officer 1s not correct and ın accordance with the law ?" 


S Ranganathan, Special Counsel for Income-tax, on behalf of Applicant. 

N. C. Rangarajan, Advocate, of Respondent. 

The Judgment of the Court was delivered by 

Jagadisan, J —At the instance of the Commissioner of Income-tax, Madras, 
the Appellate Tribunal has referred the following quesuon to this Court, under sec- 
tion 66 (1) of the Indian Income-tax Act : 


* Whether in the circumstances and on the facts of the case, capital gains of Rs 7,269 on the 
sale of shares computed by the Income-tax Officer 1s not correct and in accordance with the law? " 


The fects ale these The assessee is a Hindu undivided family He ıs not a 
dealer in shares. He1s deriving income from interest on securities, property, business 
and dividends from shares held 1n limited companies. The assessee held shares in 
a benk called the Karur Vysia Bank, Ltd In the year 1957, the bank issued bonus 
shares to the assessee 1n proportion to the shares already held by him 1n the bank. 
During the year of account ended 13th April, 1959, relevant to the assessment year 
1959-60, the assessee sold 94 bonus shares for Rs. 7,268-94 nP. The Income-tax 
Officer was of the opinion that the original cost of these bonus shares was nil and 
therefore assessed the entire sale proceeds of Rs 7,269 to tax as capital gains under 
section 12-B of the Act The assessee contended that the cost of the bonus shares 
should be fixed by adopting the ‘ average cost ° ın respect of each share, taking into 
account the total number of shares held by hum, original shares plus the bonus shares. 
But the Income-tax Officer did not accept thus contention The assessee preferred 
an appeal to the Appellate Assistant. Commissioner, who, however, affirmed the 
decision of the Income-tax Officer The view of the Appellate Commissioner was 
that the assessee had not incurred any expenditure for acquiring these shares and 
that the original cost must be deemed to be mil. There was a further appeal by the 
assessee to the Income-tax Appellate Tribunal. The Tribunal disagreed with the 
view of the department, and held that the origmal cost of the bonus shares should 
not be taken as nothmg The Tribunal referred to the decision of the Supreme 
Court in Emerald & Co, Ltd v Commissioner of Income-tax? where, however, the 
question of valuing the bonus shares at the time of the acquisition was left open. 
Having reachea this conclusion the Tribunal went on to observe as follows 

* We hold that the sale proceeds of Rs 7,269 of the 94 shares by the assessee does not in entirety 

represent capital gains as has been held by the Income-tax Authorities. It 1s, however, open to the 
Income-tax Officer to recompute the profit 1f so advised and found worth while If it 1s redone, 
the closing stock has to be valued at the original cost of the holding averaged for the original and 
bonus scrips since issued or at the market prices whichever 1s lower ” 
It 1s very difficult to follow the reasoning of the Tribunal The value of the bonus 
‘shares, at the time of the issue, would either be the market value or the face value, 
if the view of the Department that they were of nil value were not to be accepted. 
Anyhow, on the basis of this conclusion arrived at by the Tribunal, the Income-tax 
Officer has been directed to amend the assessment already made The question now 
‘before us 1s whether the Tribunal 15 right4n directing the Department to value the 
‘bonus shares, on the basis of average value or the market price whichever 1s lower. 


Mr. S Ranganathan, learned Counsel for the Department, contended that the 
‘bonus shares were got by the assessee purely by way of gift, as an addition or accre- 
tion to the original shares held by him, and that 1t could not be said that the assessee 
paid any consideration for these bonus shares He supported the view taken by the 
eben that the original cost of the bonus shares should be taken as of nil 
value. 


The issue of bonus shares by a company 1s now a common featuie When 
a company is prosperous and accumulates a large surplus, 1t converts this surplus 
into capital, and divides the capital among the members 1n proportion to their 
‘rights This 1s done by issuing fully paid shares representing the increased 
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capital Bonus shares arc issued out of the credit balance of profit and loss account, 
and out of reserves, and the shareholders, to whom the shares are allotted, have to 
pay nothing The purpose 1s to capitalise profits which may be available for division 
or to utilise quasi-capital gains” ‘ Bonus shares ? go by the modern name ‘ capitali- 
sation shares’ If the Articles of Association empower, the company can capitalise 
profits or reserves, and issue fully paid shares of a nominal value equal to the amount 
capitalised to its shareholders. But ın some cases, the Articles provide for an option 
to the shaieholders to take cash instead of shares This would make no difference 
in the position, except of course to the extent to which the option is exercised Inland 
Revenue Commissioner v Fisher's Executors! and Commissioner of Income-tax,*Bengal 
v Mercantile Bank of India®. Where the Articles authorise the satisfaction of a 
dividend or bonus in fully paid shares, the declaration of the dividend or bonus makes 
the shareholder a creditor of the company for the amount of his proportion, the 
release of his claim against the company for this amount 1s a good and valuable 
consideration or set-off, so as to make the shares fully paid, even though the release 
is compulsory. 


Spicer and Pegler 1n their book ^ Book-keeping and Accounts” state that a 
bonus issue of shares adds nothing to the net assets of the company, and its effect 
1s merely to divide the capital employed 1n the business into a large number of shaies. 
How the shares are actually issued 1s thus set out by the learned authors at page 267 : 


“ When a company has a large amount of undistributed profits either on Reserve Account or 
on Profit and Loss Account, the real capital employed in the business tends to be obscured Usually, 
such accumulations will have been employed in the acquisition of fixed assets, and as working 
capital, which will be required permanently To bring the issued share capital into a truer relation- 
ship with the capital actually employed 1n the business, the accumulations can be capitalised and 
applied in paying up the amounts due on shares to be issued to the members as bonus shares 


No cash passes between the company and its members ın respect of these transactions, the 
resolution to pay the bonus being so framed as to give the company authority to apply the bonus. 
in paying up the shares" 


The authors also paint out thatitis usual to find that Where the shares are 
quoted on the Stock Exchange, the issue of bonus shares 1s a bull point, which forces 
up the market vaiue of the shares and enable the shareholders, who wish to do so, 
to realise the immediate profit 


It is thus clear that the idea behind the issue of bonus shares 1s to bring the 
nominal share capital into lime with the true excess of assets over abilities. A com- 
pany would like to have more working capital, but it need not £o into the market 
for obtaining fresh capital by issue of further shares. The necessary Money 1s avail- 
able with ıt, and this money ıs converted into shares which really means that the 
undistributed profits have been permanently " ploughed back" into the business 
and converted into share capital 


It ıs obvious that bonus shares are not obtained by the share-holders free of 
any consideration They get these shares only in lieu of dividends which 
might otherwise have been paid by the directors of the company. What they would 
have got in the shape of cash after dividends have been declared and distributed, 
they get ın the shape of-bonus shares — Core-Browne ın his book on Joint Stock 
Companies states thus at page 29 . 


“ Fully paid * bonus’ shares are not a gift, they are merely a distribution of capitalised undi- 
vided profit ” 


Palmer 1n his book on Company Law 1s also of the opinion that bonus shares 
are not gifts 1n the hands of the share-holders At page 193, he observes ° 


“ Shares issued for past consideration or by way of a gift cannot be treated as paid up and the 
allottees can be made liable to pay for them Different is the position where bonus shares are issued. 
because in that case the shares are fully paid up out of profits of the company available for distribu- 
tion by way of dividend or otherwise available ” 


1 LR. (1926) AC 395 71 MLJ 525 (PC) 
2 LR (1936 AC 478 . L.R. 631A 457: 
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Pennington in his book on Company Law states that the issue of bonus shares 
must be ticated as an issue for a consideration other than cash At page 276, he 
observes 

* It 1s common, however, for Articles to contain a power for the company to capitalise profits. 
or reserves, and to issue fully paid shares or debentures of a nominal value equal to the amount 
capitalised to its shareholders These new shares or debentures are known as bonus shares or de- 
bentures, but the name 1s misleading 1n that it implies that they are a gift from the company If 
they were a gift, they would not be paid up at all and ın the case of bonus shares, the company could 
cali on their holders to pay for them in cash In fact, they are not a gift, and they are paid for in 
full by the capitalised profits or reserves which would otherwise have been distributed to the share- 
holders*as a cash dividend ” 


It seems to us that ıt would be a misnomer to call the recipients of bonus shares 
as being donces of shares from the company.' The machinery by which the bonus 
shares aie issued 1s nota simple process of converting the surplus available f10m. 
profit andloss account or othei reserve account into capital by debiting the revenue 
account and by crediting the capitalaccount Itis nota mere book entry of debit 
and credit that results intheissue of bonus shares It 1s true that ultimately only 
book adjustments are made, but before thisis or can be done, there must be a. 
resolution by the share-holders by which this conversion of income or revenue of the 
company is transformed into capital It may be, that as a result of the permanent 
acquisition of capital by drawing out from the revenue account, it would iesult in a 
great advantage and a pecuniary benefit to the company itself It may even be that 
there is no law that would compel directors of a company to distribute dividends 
at a particular rate or percentage. But in substance and ın effect, these share- 
holders pay for the bonus shares by agreeing to forego what would otherwise 
have enured to their favour by way of distribution of dividends. 


Learned Counsel for the Department laid considerable stress on a decision of 
the Bombay High Court in Emerald & Co, Ltd v. Commissioner of Income-tax! 
in support of his contention that bonus shares are gifts, pure and simpliciter In 
that case, the assessee held 350 shares 1n a company which ipcluded 50 free bonus 
shares of the face yalue of Rs 250 each The assessec sold 300 shares and claimed 
a loss of Rs 35,801 by valuing the bonus shares at their face value The Depart- 
ment arrived at a loss of Rs 27,766 by adopting the method of averaging the price- 
of the shares. The Tribunal suggested a method by which the 50 bonus shares were: 

q 

completely ignored and the loss was arrived at by considering the puichase value 
of the 300 shares and the proceeds realised by their sale. On a Reference to the High 
Court, Chagla, CJ, held that, as the assessee paid nothing for the bonus shares, the 
price of Rs. 250 could not be put on these shares, that the method suggested by the 
Tribunal was erroneous , that the proper profit and loss could only be arrived at 
by averaging the cost of 350 shares taking into consideration the fact that 50 bonus 
shares were received free and that the method of valuation adopted by the Depart- 
ment was right At page 817 the learned Chief Justice observed as follows : 

« The contention of Mr Kolah is that although the bonus shares were given free 1f these shares 
had not been given he would have received a larger dividend and these bonus shares have beem 
paid out of profits of the company. We are not concerned with the reason which induced the com- 
pany: to issue these bonus shares The fact remains that the bonus shares were received free and- 
the assessee company paid nothing for the bonus shares " 

This decision was taken up on appeal to the Supreme Court, and their Lordships- 
rcveised the judgment of the Bombay High Court in Eme. ald Co , Ltd v. Commis- 
stoner of Income-tax, Bombay? Their Lordships held that for the purpose of asses- 
sing the loss for the accounting year, the question of the proper method of valuing. 
the bonus shares was not relevant, as they were not sold and were still retained in the 
hands of the assessee, and that the method of valuation adopted by the Appellate 
Tribunal was the correct method and the loss as calculated by the Tribunal was 
correct and according tolaw The question whether bonus shares should be deemed. 
to be gifts was, however, left open At page 260, His Lordship Hidayatullah, J, 
obseived thus 
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“ He submitted that, in view of the fact that the bonus shares were still retained by the assessee 
company, the profit and loss could be calculated on the basis of the cost of the other shares and their 
Sale price, and the valuation of the bonus shares, whether at face value or at market value, or at nil 
or even at a notional value, did not enter into the question of the calculation of the loss in the trans- 
actions which were gone through with respect to shares actually bought and sold He accordingly 
Pressed us to leave the question, whether the issuance of the fully paid bonus shares involved an 
expenditure on behalf of the assessee company, open for consideration till the bonus shares were 
actually sold Tull that time, he stated, the valuation ın the account books of the company would be 
adjusted on debt and stock sides by equal entries, whatever they might be ” 


In our opinion, the question as regards the valus of bonus shares ın the hands 
of the share-holders at the time of the issue, whether it should be taken ag nil OI 
Whetheritshould be taken as the face value or market value, did not arise for 
consideration 1n the case before the Supreme Court, asit was found that all the shares 
Were not sold by the assessee, and that they had retained some shares even dung 
the relevant year of account With great respect to the learned Judges of the Bombay 
High Court, we disagree with the view that the bonus shares are obtained free by 
the shareholders and that the original cost of acquisition of these shares 1s nothing. 
Having regard to the principles governing the issue of bonus shares to which we 
have already adverted we have no doubt 1n our mind that the bonus shares are not 
e hee or ex gratia as the company gets an adequate quid pro quo from the share- 

olders. 


The case of Steel Barrel Co., Ltd v Osborne}, is instiuctive on the question 
whether bonus shares can be said to have been acquired for nil value The facts 
are somewhat complicated, and it 1s not necessary to set them out It 1s enough to 
refer to the following observation of Lord Greene, Master of the Rolls, at page 306: 


“ It was strenously argued on behalf of the Crown that if a company acquired stock in consi- 
deration of the issue of fully paid shares to a vendor, that stock must, for the purpose of ascertaining 
the company’s profits, be treated as having been acquired for nothing, with the result that when it 
comes to be sold, the Revenue 1s entitled to treat the whole of the purchase price obtained on the 
sale as profit This ıs a remarkable contention and ıt would require conclusive authority before we 
‘could accept it. The cases relied on in its support were Commissioners of Inland Revenue v Blott?, and 
Lowry v Consolidated African Selection Trusts Ltd ?, neither of which, in our view, has any bearing 
on the point The argument really rests on a misconception as to what happens when a company 
issues shares credited as fully paid for a consideration other than cash. The pfimary liability of an 
allottee of shares 1s to pay for them m cash, but when shares are allotted credited as fully paid, this 
primary liability 1s satisfied by a consideration other than cash passing from the allottee A com- 
‘pany, therefore, when 1n, pursuance of such a transaction agrees to credit the shares as fully paid, 
it 1s giving up what it would otherwise have had, namely, the right to call on the allottee for pay- 
ment of the par value in cash.” 


This case clearly supports the conclusion arrived at by us that the bonus 
shares cannot be called gifts in the hands of the share-holders. 


It 1s now settled law that a bonus issued 1n the form of fully paid shares of the 
‘company 1s not Income for income-tax purposes In Commissioner of Inland Revenue 
v John Blott,? the assessee, who was a share-holder 1n a limited company, obtained 
in satisfaction of bonus declared out of company’s undivided profits, Certain shares. 
The share-holders had no option to recetve cash in lieu of shares 1n satisfaction of the 
bonus The House of Lords by a majority decision (two of the Law Loids dissen- 
ting) held that the shares credited to the assessee 1n respect of the bonus, being distri- 
buted by the company as capital, were not income in the hands of the respondent 
taxable to income-tax or super-tax The observations of Viscount Haldane appro- 
priately described the process of the issue of bonus shares. At page 125, the 
learned Law Lord states : 

“ A shareholder 1s not entitled to claim that the company should apply its undivided profits 
in payment to him of dividend Whether 1t must do so or not 1s a matter of internal management 
ito be decided by the majority of the shareholders He cannot sue for such a dividend until he has 
ibeen given a special title by its declaration But if, acting within its powers, 1t disposes of these 
profits by converting them into capital mstead of paying them over to the sharer-holders, that, as I 
conceive it, 1s conclusive as against all the outside world, including the Crown, and the form 
of the benefit which the share-holder receives from the money ın the hands of the company Is one 
which is for determination by the company alone ” 





1 24TC, 293 3-23 TC 259 
2 8 TC 101 
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"lhis observation of Viscount Haldane was quoted with approval by Viscount 
«Cave in Fisher's case? The Judicial Committee 1n a case arising under the Indian 
Income-tax Act quoted the same observation with approval. That 1s the case of 
Commissioner of Income-tax, Bengal v Mercantile Bank of India?. The facts 
-of that case were as follows An investment company was carrying on business in 
India and ıt capitalised 1ts accumulated undistributed profits and issued to 1ts share- 
holders bonus debentures, which were subsequently redeemed. It was held that the 
share-holders, did not, as a result of those transactions, receive any taxable income, 
profits or gains within the meaning of section 4 of the Indian Income-tax Act, 1922. 
The personal motive or purpose of the individual share-holders, even though they 
held controlling interest in the company, was held to be irrelevant, 1f ıt was made 
out that the company had 1n fact capitalised he accumulated profits. The view of the 
Judicial Committee, therefore, was that undistributed profits of the company applied 
and app:opriated for the issue of bonus shares would never become profits 1n tbe 
"hands of the share-holder at all The bonus share was held to be somethung in the 
nature of extra share certificate in the company. Indeed this position, that bonus 
shares allotted to a share-holder would not represent taxable income in his hands, 1s 
«conceded by learned Counsel for the Depaitment. 


Lhe case of Malam v Hitchens?, was relied upon by the learned Counsel for the 
assessee, for the purpose of showing that bonus shares really partook of all the 
character of the original shares held by a share-holder. "We are, however, unable 
to appreciate the relevancy of this citation The question 1n that case was whether 
the bonus shares should enure in favour of a life-estate holder to whom the shares 
‘had been given for enjoying the income from the dividend therefrom for hus lifetime. 
On the termination of the estate holder, there was to be a reversion 1n favour of other 
individuals. A number of cases have arisen and have been decided 1n England, as 
regards the destination of the value of the bonus shares when they are sold, whether 
it should go to the life-time estate holder on the footing that they represented undis- 
tributed profits of the original shares, or to the remaindermen as foimung part of 
the corpus of the originalshares In each case, the question was held to be a question 
-of fact whether pr not profits have been capitalised. In Bouch Sproule v. Bouch*, 
Fry, L.J , set out the true position thus : 

** Where a testator or settlor directs or permits the subject of his disposition to remain as shares 
or stock in a company which has the power either of distributing its profits as dividend or of conver- 
ting them into capital and the company validly exercises this power, such exercise of its power is 

‘binding on all persons interested under him, the testator or settlor, 1n the shares, and consequently 
what 1s paid by the company as dividend goes to the tenant for life, and what 1s paid by the 
«company to the share-holder as capital or appropriated as an increase of the capital stock in 
the concern, enures to the benefit of all who are interested in the capital " 

Those are cases in which there were rival claimants in respect of the proceeds 
„of the bonus shares, the life-estate holder clasming that the shares represented only 
the 1ncome, and the remamderman claiming that they represented only the capital. 
Such a question 1s wholly foreign to the scope of the present discussion. Here the 
-only question 1s as regards the quantum of capital gains realised by the assessee 1n 
disposing of the bonus shares. 


Now the question, 1s what 1s the value of the bonus shares ın the hands of the 
-share-holder at the inception when they were issued and allotted to him Capital gains 
represent the excess realisation made by the assessee over and above the cost of acquisi- 
‘tion. Taking the allotment of bonus shares, it might plausibly be contended that 
the price paid by the share-holder is the amount of undistributed profits which he 
would have got if they had been distributed as dividends But we do not think that 
it would be a sound way of ascertaining the tiue value of the bonus shares The 
-moment shares are issued, the recipient obtains the scrips which have a face value. 
Whether the shares were issued by the company at a premium or at a discount, the 
actual share 1s only of the value denominated therein There ıs thus a good deal to 
E oe a a Se eee ee 
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be said 1n favour of the view that the cost of acquisition of the bonus share 1s really 
the face value + How far the issue of bonus shares would operate as a * bull’ in the 
meiketis not easy to determine Of course, 1t can be safely assumed that the shares. 
of a company which 1s 1n a position to issue bonus shares, would normally be selling 
ata premium and not at a discount. We have already extracted a passage fiom Spices 
and Pegler’s book on Accountancy, which expresses the view that the share 
value in general may go up 

Gower ın his book, ‘ Modern Company Law’ however, observes as follows at 
page 104 

e 

* This operation can be undertaken by means of a ‘bonus issue ’, that 1s, by issuing mere shares 
to the existing holders and using the funds available for dividend but retained by the company 
to pay for them By this means the reserveseon share premium account, or some part of them, are 
capitalised or converted into share capital The only result, from the share-holder's point of view, 


15 that his proportion of the capital of the business ıs now represented by a greater number of 
shares, each of which 1s therefore worth less and this may make them more readily marketable ” 


In the foot-note the following observation occurs ° 


* Share-holders frequently do not realise this but think that they are being given a true taxe 
free bonus which they encash by selling the bonus shares The word ‘bonus’ is itself misleading 
and totally different from the sense ın which it 1s used 1n America where this type of 1ssue 1s described 
as a stock dividend Certain English newspapers are now trying to popularise the description. 
* plough-shares ', and the Stock Exchanges now refer to ‘ capitalisation issues ? ?? 


It1s therefore not possible to say with any definiteness that the value of the bonus. 
shares 1s really equivalent to the value of the origmal shares on the date of issue The 
introduction and circulation of bonus shares themselves bring about an uncertainty 
in the value of the shares , and in our opinion, 1t is not possible to investigate the 
actual market value of the bonus shares eo mstanti they are issued. It must also 
be remembered that the market value of the shares, 1f that would be the tiue cost of 
acquisition of the shares by share-holders, should be that at the time of the issue. 
The state of affairs at the time of the issue 1s that the company has ın circulation. 
only the original shares The fresh issues in the shape of bonus shares would of 
course have a tilting effect on the equilibirum of the value of the shares of the com- 
pany in general For example, let us take the following illustration The share 
capital of a company 1s Rs. 1,00,000—1m one 1upee shares The revenue resources 
available for declaration of dividend amount to Rs 50,000—cum-dividend the share. 
will be worth each Rs.1,50nP If bonus shares are issued at par the share capital will 
be increased to Rs 1,50,000 but there will be corresponding increase of shares to 
1,50,000 from 1,00,000 Each share will be worth rupee one but each shaie-holder 
will be having fifty percent more shares ‘The shareholder gains nothing He gets 
more shares but the pecuniary advantage ıs nil The stock market might quote a 
higher value for the one rupee shares on the basis of a good percentage of dividend 
declared 1n the past. After capitalisation of the profit it 1s reasonable to expect that 
only a lesser dividend would be declared This must bring down even the market quota- 
tion But yet people might gamble on the dividend not dropping down much and stipu- 
late a valuein excess of the real value The position on the issue of bonus shares. 
becomes very uncertain, and the so-called market value 1s really'a fiction Surely, it 
cannot be said that the market value of the shares of the company as a whole, the 
original shares as well as the bonus shares, obtaining a few days after the issue, 
Should be deemed to be the market value of the bonus shares, when they were allotted 
or issued to the share-holders In these circumstances, we are clearly of opinion that 
it would be safe to hold that the real value of the bonus shares, as on the date of 
Issue, would only be the face value of the shares 


We find that 1s the view taken by the Patna High Court in Dalmia Investment 

Co , Ltd v Commissioner of Income-tax Bihar? The facts of that case were as follows. 
The assessee company dealt in shares and also held investments of shares. On Ist 
January, 1948, the assessee had 1,10,747 shares of Rohtas Industries, valued 
a ae Sad hpc pcc Nd D MM E NU M RM MI 
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market value of the shares On the date of the 2 (196D 41 IT R 705 
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Rs. 15,547,902 Of these shares 31,909 were bonus shares issued by the Rohtas 
Industries 1n 1945 at the face value of Rs 10 each, and the assessee had debited the 
share account in respect of the bonus shares by Rs. 3,19,090 with a corresponding 
entry 1n the capital reserve account forthe same amount On 29th January, 1948, 
the assessee sold the entire lot of 1,10,747 shares for Rs. 15,50,458 and claimed a loss 
of Rs 7,444 The Appellate Tribunal valued the bonus shares at niland held that 
the assessee had made a profit of Rs 3,11,646 On a reference, the Patna High 
Court held that the bonus shares were not issued by the company free to its share- 
holders, as the consideration for the issue of the bonus shares was the dividend or 
‘bonus which was provided and declared by the company out of its undistiibuted 
profits The High Court, further held that the real cost of the bonus shares to the 
assessee was the face value of the shares and the Tribunal was wrong 1n holding 
that the assessee had made a profit of Rs 3,11,646. The Patna High Court dıs- 
sented from the view of the Bombay High Court in Emerald & Co Ltd. v. Commis- 


stoner of Income-tax!. We respectfully agree with the view taken by the Patna 
High Court. 


In our opinion, the Tribunalis 1n error 1n directing a fresh computation of capital 
gains by valuing the closing stock at the original cost of the holding averaged for 
the original and bonus scrips since issued or at the market price whichever is 
lower. The true criterion is to take the face value of the bonus shares and to ascer- 
tain the excess ,1f any, realised by the assessee by sale of these shares 1n the year of 
account We, therefore, answer the question referred ın the following manner. 
The sum of Rs 7,269 cannot be taxed in its entirety as capital gains under section 12-B 
of the Act. What could be brought to tax under that provision ıs only the 
excess of Rs 7,269, if any, over the face value of the 94 bonus shares held and 
disposed of by the assessee. The Reference ıs answered accordingly. "lhere will 
be no order as to costs. 


P.R.N. Answered accordingly. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
° PRESENT ‘—Mnr. Justice T. VENKATADRI. 
T. Rajarathnam Chett1 ..  Pehtoner* 
U 





A.A. Abdul Gan: and others . Respondents 


Madras Buildings (Lease and Rent Control) Act (XVIII of 1960), secton 10 (3) (111)— Landlord requiring 
his non-residenttal premises consisting of four shops for his own business—Applicatton bona fide—Order allotting 
to two out of four shops only— Reasonable requirement of landlord —Finding of fact—EHhigh Court, no interference in 
revision. 


In an application by the landlord requiring the tenants to put him 1n possession of the non-resi- 
dential buildings for his own business the question to be considered will be what the reasonable require- 
‘ment of the landlord was ‘ 


The finding by the Rent Controller, on a consideration of all the circumstances affecting the 1n- 
terests of the landlord and the tenants, that the requirements of the landlord may be satisfied by an 
allotment of two shops out of the four shops 1n the premises would be a question of fact and the same 
has to be accepted by the High Court in revision 


It would be irrelevent to take into consideration the fact that the landlord purchased the 
‘building recently for his use and occupation. 

Petitions under section 25 of Act XVIII of 1960 praying the High Court to 
revise, the order of the Court of Small Causes at Madras dated 18th April, 1962, and 
made in H.R.A. Nos. 660 and 661 of 1961 respectively preferred against the orders 
of the Court of the Rent Controller at Madras dated 19th September, 1961 and 16th 
August, 1961 and made in H.R.C. No. 1477 of 1960. 


K. Rajah Ayyar and T.T. Vyayaraghavan, for Petitioner. 


S. Rajarama Ayyar, P.K. Gopalakrishnan, M.K. Harthara Ayyar and K. Krishna- 
murtt for Respondents. 
a a ee 
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The Court made the following 

ORDER —In these Civil Revision Petitions the interesting question of law that- 
arises 15 whether both the House Rent Controller and the Chief Judge of the Cout 
of Small Causes (the appellate authority) having found that the requirement of 
the landlord ıs bona fide for the purpose of his business, are Jutified in allotting only 
two shops instead of four shops in the premises ın question .24, Devaraja Mudalz 
Street, was purchased by the petitioner in the year 1959 for a sum of Rs 70,000. 
His son was originally carrying on glass business 1n partnership with a third party 
from 1956 to 1960 After the dissolution of the partnership he started a glass 
business of his own with the capital furnished by his father. His father filed the 
present application for eviction of the four tenants from the non-residential portion 
of the said premises for the purpose of carrying on his own business He ıs not 
in occupation of any other non-residential building of hıs own The Rent Con- 
troller found as a matter of fact the landlord’s application for his business 1s a. 
bona fide one and he 1s entitled for possession of the building for carrymg on his 
business. But he considered the question whether he is really entitled to all the 
four shops or a portion of the premises for his own use and occupation. ‘The House 
Rent Controller made a personal inspection of the suit premises, considered the 
oral evidence let in by the landlord, examined the volume of the business he 1s 
carrying on and kept in view the capital he has invested for the business in com- 
ing to the conclusion about the requirement of the landlord. The House Rent 
Controller concluded thus 

“ I am not convinced that the need for the entire downstairs 1s honestly and genuinely felt by him 
Ifthe entire premises form one building occupied by one tenant, 1t would be inappropriate to go into 
the question of area or space that would be required ” 

The House Rent Controller gave an option to the landlord to choose any two: 
shops for his use and occupation but as the landlord refused to exercise the option, 
the House Rent Controller passed an order of eviction in respect of two tenants, 
K.S Adam and K Rathakrishniah, respondents 1 and 4 ın the House Rent Gon- 
trol petition i 


On appeal by the landlord to the appellate Court, the learned Judge of the 
Court of Small Causes confirmed the order passed by the House Rent Controller 
and came to the following conclusion . 

‘Considering the fact that the business by the landlord has been started only recently and consider- 


ing also the further fact that he has not got much goods to be stocked, the learned Rent Controller right- 
ly held that the portions occupied by respondents 1 and 4 1n the petition alone would be sufficient for his. 


occupation ”’ 
In the end, he dismissed the appeal. 


The landlord filed a Revision Petition against this order complaining that 
once the House Rent Controller gave a finding that his application was a bona fide 
one he should have ordered eviction for the entire downstair portion for the purpose 
of carrying on his business. Hus learned Counsel Mr. Rajah Ayyar has stated 
all that could be said 1n his favour but 1n my view the decision of the lower Court 


was correct. 


The only question that I have to consider 1s what is the reasonable requirement 
of the petitioner herein when he applied for eviction of the entire downstair portion 
of the suit building. No doubt it 1s a question of fact and it depends upon the 
circumstances of each case. The term “‘ require’ implies that it ıs more under 
the force cf personal circumstances than under the impulse of a desire that the land- 
lord needs the premises , but desire 1s not altogether to be ruled out “Require- 
ment" has a subjective element in ıt, whereas the term “reasonable ” possesses 
an objective element. It 1s useful now to refer to a passage in “ Principles of Rent 
Control by RB Andhayawyina where at page 254 the learned author says : 

* A man may honestly say ‘These are my requirements, and I feel that that must be satisfied 
These are my normal needs ’ But the Court which plays the objective role says: "True, this1s what 


you feel and think, but let me know the full circumstances ofyour case It may be that your notion of 
what you need may coincide with my notion of what reasonably you should need ; butit may be that 
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I may come to a different conclusion, and have to say that you have over-estimated what you should’ 
need ? A Prince may need a palatial accommodation, and may come to the Court to recover posses- 
sion ofthe same from hıstenant Tohım the Courtsays ‘Ido not, while considering your require- 

ment, forget that you are a Prince, and will surely make allowance for the comfort to which you are en- 

titled, but I shall not make allowance for the comforts to which you are accustomed nor for the com- 

forts which you may perhapslegitimately desire for we live ın emergent times and I can only permit 
you to occupy what 1s, under the circumstances, reasonable The regulated needs of society must 
readily yield to the arbitrary and unbridled desire of individuals however high placed they may 

be?” 

In this case the House Rent Controller considered every circumstance affecting 

the inttrests of either the landlord or tenants ın the premises and came to an honest 
conclusion that the requirements of the landlord may be satisfied by an allotment 

of two shops out of the four shops in the downsteir portion of the premises 1n question. 

R. E. Megarry ın his book “ The Rent Acts " states at page 236 . 

** The discretion to be exercised 1s not that of the Court of Appeal but that of the trial Judge, and 
his exercise of that discretion cannot be set aside ‘unless xt appears that he has proceeded upon grounds 
which are wholly unreasonable ’”’ 

In this connection 1t 1s useful to refer to a passage of Lord Greene, M R., in Cumming 
v. Danson}, which runs thus - 

* In considering reasonableness under section 3 (1), 1t 1s, 1n my opinion, perfectly clear the duty of 
the judges 1s to take into account all relevant circumstances as they exist at the date ofthe hearing That 
he must do ın what I venture to call a broad, commonsense way as a man of the world, and come to 
his conclusion giving such weight as he thinks right to the variousfactorsin thesituation Some factors 


may have little or no weight, others may be decisive, but ıt 1s quite wrong for him to exclude from his 
consideration matters which he ought to take into account ” 


Similarly ın Darnell v. Nilwood?, Raymond Evershed, M R., observes . 


* It has been said many times 1n this Court that the question what 1s reasonable 1s eminently a 

question of fact for the County Court Judge, and, unless it can be shown that he has misdirected 
himself by omitting some point of substance or by taking account of something which should not 
properly have been considered, 1t 1s not for this Court to disturb the judge's findings ” 
The learned Counsel for the respondent also brought to my notice a decision Rambilas 
v. Bajpai?, which has been referred to 1n the Madras Buildings (Lease and Rent 
Control) Act, 1960 ((1962) M.L.J. Edn.). Whether the landlord would reasonably 
need the whole house 1s a question of fact and any finding given by the House Rent 
Controller on that has to be accepted by the High Couit Mr. Rajah Ayyar, 
learned Counsel for the petitioner, drew my attention to a Bench decision of our 
High Court ın Venkatesachary and others v. The Judge, Court of Small Courts, Madras 
and others^, where 1t has been held. 

“What 1s sufficient for the landlord 1s not the real question, but whether he requires the entire build- 
ing bona fide for his occupation ” 

The learned Counsel may be right if the landlord requires the entire non-residential 
portion of the building 1f 1t 1s occupied by one tenant. But this principle may not 
be applicable 1f the non-residential portion of the building 1s occupied by different 
tenants. Then the natural question would arise whether the landlord required 
the entre portion or any portion of the non-residential building for his use and 
occupation. It is true that the landlord purchased thi s building for Rs. 70,000 
but as rightly pointed out in Cumming v Danson’, ıt 1s irrelevant to take into consider 
ation that the landlord purchased the building recently for his use and occupation. 


In the end these Civil Revision Petitions are dismissed But these are fit cases 
where each party should bear its costs throughout 


V.S. Petitions dismissed. 


La i es 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT .—Mnr. JusricE M. ANANTANARAYANAN. 


Munuswamy .. Petitioner” 


Madras Prohibition Act (X of 1937), sections 4 (1) (3) and 16—Consuming liquor specifwd among the exempted 
category—If an offence - 
Under section 16 ofthe Madras Prohibition Act the Government has the power to. exempt certain 
Categories of preparations containing alcohol, even in large proportions, from the operation of the 
Madras Prohibition Act Hence it will not be an offence under section 4 (1) (7) ofthe Act to consume 
a stuff in the exempted category Though ıt may be that the sale of even such an exempted stuff 1s 
Jicenced, its consumption will not be an offence under section 4 (1) (7) of the Act and an accused is 
"under no duty to prove that he obtained the stuff from a source authorised to sellthe same 


Petition under sections 435 and 439 of the Code of Criminal Procedure, 1898; 
praying the High Court to revise the judgment of the Seventh Presidency Magis- 
trate, Egmore, Madras, dated 17th July, 1962 and passed 1n C.C. No 10510 of 1962, 


KN Balasubramaniam, for Petitioner. 
The Public Prosecutor on behalf of the State. 


The Court made the following 


OrDER.—This Revision Petition will have to be allowed, upon the established 
facts of the record The case against the revision petitioner was one under section 
4 (1) (3) of the Madras Prohibition Act, and we may take ıt that the revision peti- 
tioner had consumed six doses of tincture zinge beris, and had exhibited some 
symptoms suggestive of consumption of alcohol 


The revision petitioner examined a private medical practitioner (D W. 1) 
to show that he (the revision petitioner) complained of dyspepsia, and obtamed a 
prescription (Exhibit D-1) for six doses of tincture zinge beris. There 1s also evidence 
that the revision petitioner purchased the stuff from a certain chemist, P W. 2 
being the proprietor of the frm Now, the learned Public Prosecutor does not 
-dispute that, under section 16 of the Madras Prohibition Act, the Government 
have power to exempt certain categories of preparations contaiming alcohol, even 
in large proportions, from the operation of the Madras Prohibition Act, upon 
grounds of medical requirements, industrial uses, etc., nor is 1t denied that, in 
the relevant schedule, tincture zinge beris figures as one of the exempted cate- 
-gories Hence, it 1s not an offence under section 4 (1) (4) of the Act to consume 
this stuff, and the learned Seventh Presidency Magistrate would appear to be labour- 
mg unde: a misconception that, ın order to escape a conviction under section 4 (1) 
(J), the accused must also prove that he obtamed tincture zmge beris from a 
source authorised to sell the stuff. That is not the case, and the learned Public 
Prosecutor does not deny that, while the sale of tincture zinge beris without a permit 
or licence by concerned chemist may be some other offence, the revision petitioner 
will commit no offence, so long as he takes this exempted tincture under a medical 
‘prescription Under the circumstances, therefore, the conviction of the revision 
“petitioner under section 4 (1) (7) of the Madras Prohibition Act has to be set aside 
-as not substainable, and I direct accordingly. ‘The fine, 1f paid, will be refunded. 


R.M. Petition allowed. 


- á————MM M ——Ó—— € EE 


*CrR C No. 1685 of 1962 10th December, 1963; 
(Cr. R. P. No. 1673 of 1962). 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT .—MR. Justice G R. JAGADISAN AND Mr. JUsricE T, VENKATADRI. 


M Ratanchand Chordia and others .  Appellanis* 
D. 
Kasim Khaleeh Respondent. 


Displaced Persons (Compensation and Rehabilitation) Act (XLIV of 1954), section 12 (2) —'* Froe] from all 
encumbrances "— Easements—If. encumbrance-—Acquisition of easements by preseribtion——Meamng of expression 
* as of right "—Wlhen lost by merger 

Easements Act (V of 1882), section 49—Scope 

The scheme of the Displaced Persons (Compensation and Rehabilitation ) Act, XLIV of 1954 
is to vest the Government with absolute title to the preperty free from all encumbrances and to 
sell the property 1n any prescribed manner and make the proceeds of sale available to the displaced 
evacuee In its widest sense the word ** encumbrances’ must necessarily include a right of easement 
such as a right of way 

It would be safe to assume that the intention ofthe Government was not merely to protect the 
interests ofthe departed evacuee but also to safeguard the rights and 1nterests of person stil] in the 
territory and who had enforceable rights against the person and property of the evacuce 


In the context of the object and purposes of the Act, the encumbrances referred to 1n section 12 of 
the Act, would only mean , in a limited sense, those encumbrances in respect o f which the holder would 
bein a position to assert his rights as against the sale proceeds of the property or as against the compen- 
sation amount payable by the Government to the evacuee While construing the provisions of an 
enactment regard can be had to a presumed intention of Parliament, not to deprive person of rights of 
property without adequate compensation The word “encumbrances” in the context of this particular 
Act would not include the right of easement 

The words “‘as of right " occurring in section 15 of the Indian Easements Act denote that 1t 1s not 
enough that the right 1s merely exercised but that ıt should be exercised consciously in assertion of the 
right claimed The question is pre-eminently one of fact While there are no infalliable tests, it 
would not be improper for any Court to draw an inference from long user assuch that it was rather 
as ofright than not 

Section 49 of the Indian Easements Act provides for suspension of easements Easement rights 
are suspended when there 1s a merger of the servient and the dominant tenaments in the same individual 
and results ın unity of possession. Fhe right is not extinguished unless thereis complete fusion of the 
seisin of the two estates in fee simple The suspended easement by unity of possession or any other 
combination of interests revives the moment there 1s a severance of the unity of tenaments. Unity 
of possession durmg the running of the statutory period would be fatal to the acquisition ofthe right 
by prescription. 

Appeal under Clause 15 of the Letters Patent against the Judgment and decree 
of the Honourable Mr. Justice Kailasam, dated the 5th day of January, 1962, and 
passed m S.A No. 245 of 1959—Appeal against the decree of the Principal Judge, 
City Civil Court, Madras, in Appeal Suit No. 177 of 1957, preferred against the 
decree of the Third Assistant Judge, City Civil Court, Madras, in Original Suit 


No. 1965 of 1955. 
R Gopalaswamy Iyengar and C. Vasudevan, for Appellants. 
G. Ramakrishna Iyer and S V B. Rao, for Respondent. 
The Judgment of the Court was delivered by 


Fagadisan, 7.—The suit out of which this Letters Patent Appeal arises was insti- 
tuted by the respondent, who will be referred to as the plaintiffin this judgment, 
for a declaration that he has a right of way across the pathway marked ABCD in 
the plan attached to the plaint and desciibed in Schedule ‘A’ to the plaint, and, 
for a permanent injunction restraining the appellants, who will be referred to as 
the defendants, from interfering with his rights and for a mandatory injunction to 
demolish the wall marked X Y in the said plan. 


The learned Thnd Assistant City Civil Judge who tried the suit held in favour 
of the plaintiff. On appeal by the defendants before the Principal Judge, City 
Civil Court, Madras, the judgment and decree of the trial Court were reversed and 
the suit was dismissed There was a Second Appeal to this Court by the plaintiff 
which was heard by Kailasam, J. The learned Judge reversed the judgment and 
decree of the lower appellate Court and restored that of the trial Court. He, 
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however, granted leave and hence this appeal has been preferred under Clause 
I5 of the Letters Patent by the aggrieved defendants. 

The dispute between the parties 1s as regards the right of way to the premises 
belonging to the plaintiff called ** Rushkrum ” from Mount Road, Madras, across 
the premises known as ‘‘ Khaleel Mansions ”. Khaleel Mansions buildings abut 
the Mount Road But the premises Rushkrum does not adjoin Mount Road but 
lies in the hinterland. On the west of the buildings a road called Woods Road 
runs North to South and on the East there 1s another road called Club House Road, 
also running North to South. ‘That there 1s some access to the premises Rushkrum 
from both these roads 1s not 1n dispute But the question 1s whether the owner of 
the said premuses 1s entitledasofright to use the pathway ABCD from Mount 
Road and get access to his building. Shortly put, the case of the plaintiff ıs that 
he has got a right of easement, either acquired by prescription or by an ımphed 
grant, and that the defendants have no right to interfere with his enjoyment of that 
right. The defendants dispute this position and they contend that the plaintiff has 
no right of easement, and that, even ifhe has such a right, 1t has become extinguished 
by reason of the provisions of a Central enactment called the Displaced Persons 
(Compensation and Rehabilitation) Act XLIV of 1954. 


We shall now set out briefly the title to the properties known as “‘ Rushkrum ” 
and “Khaleel Mansions’ ‘The entire property which was known as Nawab's 
Gardens originally belonged to the Princess of Arcot She leased out the property 
under Exhibit A-4. dated 20th November, 1905, ın favour of Mr. and Mrs. Thomas 
Robert Frost The property so leased out was called Rushkrum and ıt bore the 
number 1/35, Mount Road in the Corporation Register. One Agha Mohamed 
Khaleel Shirazee purchased this property from the Princess of Arcot on 30th August, 
1910, under the conveyance Exhibit A-5 1n the case. Khaleel Shirazee, after pur- 
chasing the property, made applicationsto the Corporation of Madras for re-cons- 
tructing and remodelling the property. The premises now known as Khaleel 
Mansions was put up by him during the years 1923 and 1925. So there was a 
common owner owning the property “Rushkrum” and the subsequently construc- 
ted property “‘ Khaleel Mansions" Khaleel Shirazee effected a settlement of 
his properties in favour of his sons under Exhibit A-2 dated 1st April, 1925. The 
plaintiff, who is one of the sons of Khaleel Shirazee, obtamed under this settlement 
the property “‘ Rushkrum ” lying behind Khaleel Mansions and which constituted 
old Nos 1/35-A and 1/35-B The present numbers are 35/1 and 35/2. The old 
numbers in respect of Khaleel Mansions were 1/35 and 1/35-C and its present 
number 1s 35 ‘‘ Khaleel Mansions ”,was settled in favour of another son of Khaleel 
Shirazee, one Abbas Khaleel Khaleel Mansions buildings were in two blocks 
and the passage ABCD hes centrally in between these blocks and that was the open- 
ing through which people frequenting “ Rushkrum " used to pass and re-pass. 
Abbas Khaleel became an “ evacuee " he having left for Pakistan and his property 
Khaleel Mansions described ın the plaint Schedule ‘B’ was declared to be an evacuee 
property under the Administration of the Evacuee Property Act, 1950. The pro- 
perty vested in the Custodian of Evacuee Property and also in the Central Govern- 
ment by appropriate notification under the Displaced Persons (Compensation and 
Rehabilitation) Act XLIV of 1954 to the provisions of which we shall make a deta:- 
led reference a little later. 


Admittedly “ Khaleel Mansions " which became evacuee property was sold 
by the Central Government 1n exercise of the powers conferred upon them by the 
Statute and the defendants became the purchasers of the property on 12th May, 
1955. After purchasing the property they raised a wall € Y marked red in the 
plan and effectively blocked the passage from Mount Road leading up to the build- 
ing Rushkrum. This was in denial of the plaintiff's right of access to Rushkrum 
from Mount Road. 

The plaintiff claims that he has acquired a right of way through A B G D by 


prescription, or, in the alternative, by grant. We may at once, mention that there 
is no express grant in favour of the plaintiff from the original common owner Khaleel 
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Shirazee, but, a right of an easement can be inferred from facts and circumstances 
which would necessarily imply a grant The plaintiff therefore submits that the 
acts and conduct of his father Khaleel Shirazee were such as to indisputably 
lead to the conclusion that he must have intended to confer a right cf way through 
A B C D to gain access to Rushkrum, the property settled upon him Of course the 
plaintiffs’ case is that this passage has been used by the persons 1n occupation and 
management of the premises Rushkrum from time immemorial and that even if the 
acts would not be suggestive of an implied grant by Khaleel Shirazee the necessary 
ingredients for acquisition of prescriptive right are present A volume of evidence 
has begn let in on behalf of the plaintiff to prove that persons who were tenants in 
portions of the building Rushkrum and persons who had to go to that building every 
day by reason of their employment 1n the offices located therein used to get access to 
the building only through the gateway A B C D 


Both the trial Court as well as the lower appellate Court have accepted the evi- 
dence on the side of the plaintiff as being reliable, but, while the trial Court took. 
the view that 1t would be sufficient to establish prescriptive title the lower appellate 
Court reached the contrary conclusion and held that on the peculiar facts and 
circumstances of the case the user must have been permussive and not as of right. 


We do not feel called upon to discuss the oral evidence in the case as the only 
question really ın 1ssue now before us 1s whether it can be said. that the user of the 
pathway was not as of right as the defendants would contend The lower appellate 
Court has recorded a finding that the user could not have been in assertion of any 
right. The judgment of the lower appellate Court is unsatisfactory and we have 
no doubt that the finding of the learned Judge 1s not one based on evidence on re- 
cord but 15 an unwarranted surmise. The reasoning of the learned appellate Judge 
can best be stated in his own words The learned Judge observed: 


* In the present case as stated earlier, the father ofthese two gentlemen wasin common managing 
both the properties, and therefore there 1s every room for presuming that those who made use of the 
passage 1n Mount Road—the suit passage—did so under the implied permission of Khaleel Shirazee 
It would be difficult tọ assume that such user was an adverse user by those persons who got access 
through the passage to Kasim Khaleel’s property 


It appears that after the settlement in favour of his two sons the settlor, the father, 
was in management of both sets of properties Therefore, the learned Judge would 
say that any user of the pathway by persons frequenting the premises Rushkrum 
must have been only with the permission of the or1ginal owner of the property who 
had divested himself of all title to the property and who was 1n possession only as 
manager. ‘This reasoning, in our opinion, 1s fallacious. If Khaleel Shirazee only 
occupied the position of manager, and 1n fact he was occupying only such position ,, 
he was representing the owners of both the buildings. There ıs no merger of the 
two owners in Khaleel Shirazee either by reason of the fact that he was the father 
or by reason of the fact that he was functioning as the common manager. There- 
fore, 1f he, as the manager of the plaintiff's property and also as the manager of the 
property of Abbas Khaleeli, allowed persons to use the pathway, we do not see why 
it should not be taken to be one 1n assertion of a right of the owner of the building 
**Rushkrum" and should be deemed to be only aspermussive by the sufference of the 
owner of “ Khaleel Mansions ?. "There 1s nothing unnatural or artificial in holding 
that as manager of the premises Rushkrum, Khaleel.Shirazee acquired a right as 
against the owner of Khaleel Mansions especially when he himself had constructed 
Khaleel Mansions 1n two blocks of building allowing a pathway 1n between these 
two blocks 


Mr R. Gopalaswami Ayyangar, learned Counsel for the defendants, 1aises 
the following contentions before us: 


(1) The evidence 1n the case does not establish that the right of way through 
A BCD was exercised as of right for a period of twenty years as required by the 
provisions of the Indian Easements Act and that the plaintiff cannot claim a pres- 
criptive right of way as an easement. 
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(2) The plaintiff cannot sustain a claim based upon an implied grant on 
the facts and circumstances of the case particularly because the person who could 
have conferred the grant failed to confer 1t expressly 1n the document whereby he 
made a gift of the dominant tenement ın favour of the plaintiff. 


(3) The prescriptive right of easement if any put forward by the plam tff 
must fail as there 1s no proof of continuous exercise of the right of way and as there 
is proof of a discontinuance or interruption of the exercise of that right during the 
period of twenty years commencing from 1923. 


(4) The right of easement, whether ıt was acquired by prescription or by 
grant, was extinguished by the vesting of the property in the Central Government 
by virtue of the provisions of the Displaced Persons (Compensation and Rehabih- 
tation) Act XLIV of 1954. 


We shall advert to these contentions and deal with them seriatim. 

“ Where a right of way or any other easement has been peaceably and openly enjoyed by any 
person claiming title thereto, as an casement, and as ofright, without interruption, and for twenty years, 
the right shall be absolute ” 
Now the words “as of right "" denote that 1t 1s not enough that the right 1s merely 
exercised but that 1t should be exercised consciously 1n assertion of the nght claimed. 
A mere user of the right of way by passing and re-passing may not as such be con- 
clusive evidence on the question whether the user has been as of right or not. But, 
at the same time, it must be remembered that the persons who exercise the right of 
way need not openly proclaim that they are doing so because they have a right to 
do so. ‘The true meaning of the expression “as of right" occurringjin section 15 
of the Act 1s that the enjoyment of the right should not be secret or by stealth or by 
sufference or the leave and licence of another person. It should be mec precari. 
Dependence on the will of another, would render the right precarious by robbing 
it of all freedom and volition of the holder of the right. Under the English law a 
presumption that the exercise was as of right can pe inferred from long user. In 
Philips v. Hallday*, Lord Harschell stated. 

“ It:s a well settled-principle of English law that the right should be presumed in such cases to 


have a legal origin 1f such legal origin 1s possible, and the Court will presume that all those acts were 
done and those circumstances existed which were necessary for the creation ofa valid title ” 


“Every presumption ıs made in favour oflong user , and not only ought the Court to be slow to 
draw an inference of fact which would defeat a right that has been exercised during a long perio d, 
unless such inference 1s irresistible, but ıt ought to presume everything that it 1s reasonably possible 
to presume in favour of such a right" (Halsbury’s Laws of England, Vol 12, 3rd Edition, 
pp. 545, 546). 

This principle of English law in P/elips v Ha!lday! has found acceptance in India 
and has been frequently applied in construing the provisions of the Indian Ease- 
ments Act. Reference need be made only to a few cases . Adimulu v. Alamelammal?, 
-Kunjammal v. Rathanam Pila?, and Rambha: v. Vallabha* Long continued user 
gives rise to a presumption, which, however, 1s rebuttable by proof to the contrary, 
that it must have been as of right and not with the leave and hence of another 


It is no doubt true that the element of exercise of the easement right 1n assertion 
ofa right is one of the essential ingredients which a claimant has to establish One 
should therefore be loath to presume a particular fact which the law ordains to be 
present before a right can be established, But facts need not always be proved by 
positive evidence and can be proved by inference from a set of facts. Therefore 
there is nothing improper in a Court drawing presumption from long continuous 
user of a right that such user which was open, notorious and persistent must have 
had a legal origin and must have been in the conscious exercise of a right. The 
animus of the person exercising the right ıs certainly a question of fact which has to 
‘be determined from all the circumstances of each case. The fact that the claim- 
ant did not obtain any licence or permission express or implied from the owner of 
the servient tenement to enjoy the right would itself be cogent evidence in regard 
ito the nature of the exercise of the right. There may be cases in which the relation- 
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ship of friendship between the owners of the dominant and servient tenements may 
have led to the exercise of the right. In such cases there 15 scope for an argument that 
the owner of the dominant tenement was merely allowed to enjoy the right by the 
servient owner. But we doubt, whether 1t can be said, 1n a plam case, where noth- 
ing more appears except a long user for over the statutory period and a close relation- 
ship or friendship between the two owners that the user was only permissive and 
could not be attributed with the character of “as of right" We are of opinion 
that the question 1s pre-eminently one of fact and while there are no infalliable tests 
which gould be applied to find out whether a user was one as of right or not 1t would 
not be improper for any Court to draw an inference from long user as such that it 
was rather as of right than not We are satisfied that on the evidence on record 
which had been adverted to and dealt with not merely by the Courts below but 
also by our learned brother Kailasam, J., that in this case the user of the right of 
way through A B C D was, of course, as of right As we have already pointed out 
the lower appellate Court committed the error of assuming that the user must have 
been permissive because of the fact that the properties remained under the common 
management of Khaleel Shirazee for a long number of years We therefore reject 
the first contention raised on behalf of the defendants 


It will now be convenient to refer to the third contention before we discuss 
the question of 1mplied grant of easement, viz , that the acquisition of prescriptive 
right was not complete due to interruption The argument based upon discontinu- 
ance or interruption of the right 1s put forward thus The military authorities took 
on lease both Khaleel Mansions and Rushkrum and obtained possession in the year 
1944 The point urged is that durmg that period both the dominant and the 
servient tenements were ın the possession and enjoyment of the same person and 
any access gained through the disputed pathway ABCD by passmg and re-passing 
that way during that period would not enure to mature by lapse of years, the claim 
ofa prescriptive right. Section 49 of the Indian Easements Act provides for suspen- 
sion of easements It reads 


* An easement 1s suspended when the dominant owner becomes entitled to possession of the ser- 
vient heritage for a limited interest therein, or when the servient owner becomes entitled to possession 
ofthe dominant heritage for a limited interest therein ” 


Easement rights are suspended when there 1s a merger of the servient and the dom1- 
nant tenements in the same individual and results ın unity of possession The right 
1s not extinguished unless there ıs complete fusion of the seisin of the two estates in 
fee simple. The suspended easement by unity of possession or any other combi- 
nation of interests revives the moment there 1s a severance of the unity ofthe tene- 
ments. Unity of possession during the running of the statutory period would be 
fatal to the acquisition of the right 

** Where the same person has been in legal occupation as tenant of the servient and dominant tene- 
ments 1t 15 obvious that the use of the servient tenement by the common occuprer could not be prevented 


by the owner ofthat tenement The operation ofthe unity 1s to destroy the effect of the previous user 
by breaking the continuity of enjoyment ” (Gale on Easements, 13th Edition, p 171 ) 


This is the true legal position which would govern the acquisition of prescriptive 
right under the Indian Act. Section 15 of the Indian Easements Act lays down that 
the enjoyment must be without interruption The continuity of the enjoyment 
would be broken, if during the prescriptive period, the servient and the dominant 
tenements happen to combine and vest together in common ownership or possession. 
The period prior to such unity 1n ownership and possession would not be reckoned in 
computing the number of years of enjoyment. A fresh period of twenty years 1s 
necessary to acquire an easement after the cesser of the umty. (Madhusoodan v. 
Bissinath1, Damper v Grant?, Hyman v Vim De Burg* The view expressed 1n. some 
English cases, Ladyamn v. Grant’, Mallom v. Rose?, that the period before the break. 


——————————————————————TÁA——— 
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could be tacked on to the subsequent period of enjoyment after severance of 
unity, cannot be followed 1n cases arising under the Indian Act What the Statute 
requires is an unbroken and continuous stretch of twenty years enjoyment and not 
an over-all period of twenty years with intermittent enjoyment ın patches ‘The 
question now ıs whether there are enough facts to show that the two premises 
were 1n common occupation of a single tenant before the prescriptive period had 
run out. The plea in the written statement 1s that both the premises came to be 
occupied by the military authorities in the begmning of 1945. The exact date 
does not appear from the records. The necessary facts sufficient to establish 
suspension of easement rights invoking the aid of section 49 of the Act on the 
doctrine of unity of possession are hardly present. We must, however, point out 
with respect to Kailasam, J., that his'observation that the easementis not extm- 
guished by the dominant and servient tenements vesting ın the same person as 
lessee, is somewhat wide. The question involved 1n the case 1s not whether the 
right was extinguished but whether there was interruption to arrest the running 
of the prescriptive period. The third contention of the defendants fails. 


We have now to consider the question whether the plamtiff can found his case 
on an implied grant of easement The settlement deed by Khaleel Shirazee, Exhibit 
A-2 dated 1st April, 1925, in favour of the plamtiff does not of course confer a right 
of easement 1n his favour through the pathway ABCD If that had been provided 
for the question need not be further discussed. Is there anything implicit in the 
document to show that the grantor must have intended to confer a right of way 
to gifted property from the main road, vız., Mount Road? The property given 
to the plaintiff is described as follows : 


* House and ground No 1/35-B and 1/35-A at Mount Road, Pudupakkam, Madras, within the 

Sub-Registration District of Triplicane and Registration District of Madras-Chingleput bounded on 
the north by Woods Road, south by Club House Road, west by premises No 1/35 and 1/35-C, east 
by land of Mohamed Khaleel Shirazee bearing old S No part of 35 and re-survey No. 314 ofthe value 
of Rs. 92,000". 
At the time of the settlement the property given to the plaintiff had the amenity of 
being reached from Mount Road. In fact Khaleel Mansions Building itself came 
into existence only some time between 1923 and 1925 and when Khaleel Shirazee 
made a gift of Rushkrum to the plaintiff knowing full well that the right of way to 
the building was from the Mount Road and executed the document without expressly 
stating that the old right of way should continue, 1t would not amount to the plaintiff 
(donee) being deprived of that right. It 1s significant to note that there 1s no alter- 
native right of way mentioned ın that document of gift. If nothing was said ın the 
document 1t would rather mean that the donor wanted the old state of affairs to 
continue and not that he was averse to confer any right on him. We are unable to 
agree with Mr. Gopalaswami Ayyangar’s contention that because there are no 
express words in the document of gift in favour of the plamtüff ıt would be impossible 
for a Court to spell out an implied grant. The question whether a grant can be 
implied or not would only arise in a case where there is no express grant. To say 
the least the contention that the absence of an express grant would negative an 
amphed grant 1s quite untenable. 


An easement may arise by implication under a grant, 1f an intention to grant 
can properly be inferred, either from the terms of the grant, or from the circumstances 
An easement may also arise, by what may be called a constructive grant, from general 
words in the grant, read in the light of the circumstances. (See Gale on Ease- 
ments, thirteenth edition, pages 67-68). It 1s the tention of the grantor whether 
he can be presumed to have mtended to convey to the grantee a right of easement 
for the reasonable and convenient enjoyment of the property which has to be ascer- 
tained ın all the circumstances of the case to find out whether a grant can be umplied- 
A description in a conveyance may connotc an intention to create a right of ease. 
ment. For example in Roberts v. Karr!, one Pratt had released to Compigne land of 
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unequal width, described as abutting east on a new road on Pratt’s own land. It 
abutted in the widest part on the road ; but in the narrower part of a strip of the 
grantor's land (which he alleged that he had intended to reserve) intervened bet- 
ween the road and the premises granted The question arose whether Compigne’s 
release would enure so as to confer upon him a right of access over the reserved 
strip ofland It was held that Pratt and those claiming under him were concluded 
‘by the description ın Compigne’s release fiom preventing Compigne or his assigns 
from coming out into the 10ad over the strip of land. Gale 1n his text book refers to 
this case and quotes the following observations of Lord Mansfield, C.J. : 


** Tt 1s not a sufficient answer to say, ‘ You have told mein your lease : This land abuts dn the 
‘road, you cannot now be allowed to say that the land on which 1t abuts 1s not the road?” 


The rule seems to be that where there 1s a grant of property the grantor must be 
presumed to have intended, in the absence of express words to the contrary, that the 
-grantee should not merely get the gift absolutely but should also enjoy all amenities 
thereto necessary for its reasonable and comfortable enjoyment. Otherwise the 
gift itself may become so utterly useless that 1t would amount to not having been 
made at all. 


As to the true meaning of an imphed grant or an 1mplied obhgation arising out 
of a contract or conveyance the following observations of Cotton, L J., 1n Birmingham 
Dudley and District Banking Co. v. Rosst, may be usefully quoted : 

“ By an implied obligation or an implied right I mean this an obligation or right arising not 
from the express words of an instrument, nor from that which, having regard to the circumstances 
must be considered the true meaning and effect of the words of the instrument, but that obligation 
«or that right which results from the position in which the parties have placed themselves by the con- 
tract When the question 1s as to an implied obligation we must have regard to all the cır- 
„cumstances which existed at the time when the conveyance was executed which brought the parties 
into that relation from which the implied obligation results ” 


In our opinion the facts of the present case are such as to lead us to the conclusion 
that Khaleel Shnazee must be presumed to have conferred a right of access to the 
grantee of Rushkrum from the Mount Road direct at the time when he made the 
settlement of the two properties Rushkrum and Khaleel Mansions. Even 1f it were 
to be held that the plaintiff has failed to establish a prescriptive right of easement he 
would still be entstled to claim the right on the footing of an implied grant. 


We have now to consider the effect of the provisions of the Displaced Persons 
(Compensation and Rehabilitation) Act (XLIV of 1954) on the plaintiff’s right of 
easement. The contention urged by Mr. Gopalaswam1 Ayyangar 1s that under section 
12 of the Act the property, Khaleel Mansions, which became the property of the 
.evacuee Abbas Khaleel vested ın the Central Government "' free from all encum- 
brances?. Reliance ıs placed on section 12, sub-section (2), which reads : 

* On the publication of a notification under sub-section (1), the right, title and interest of any 
evacuee in the evacuee property specified 1n the notification shall, on and from the beginning of the 
date on which the notification 1s so published, be extinguished and the evacuee property shall vest 
absolutely 1n the Central Government free from all encumbrances ” 


It is urged that an easement claimed on a property amounts to an encumbrance 
and that the alleged right of way, if any, across Khaleel Mansions became extingui- 
shed by reason of the operation of section 12 (2) of the Act There cannot be any 
doubt that the evacuee property notified by the Gentral Government under section 
12 (1) vests im the Central Government free from all encumbrances. Section 14 
(2) also remfoices this position. That reads : 

‘The compensation pool shall vest m the Central Government free from all encumbrances 
.and shall be utilised 1n accordance with the provisions of this Act and the rules made thereunder.” 
It may be noted that the word “ encumbrances ” 1s not defined under the Act or 
even under the General Clauses Act. The object and purpose of this Act is to 
rehabilitate displaced persons. Section I2 gives the power to acquire evacuee 
property to the Central Government Section 19 provides that an evacuee shall 
a 
1 (1888) LR 38 Ch.D. 295 at 308. 
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be paid an evacuee compensation 1n respect of the property acquired under section 
12 1n accordance with such principles and in such manner as may be agreed upon 
between the Government of India and Pakistan. Section 14 defines compensation 
pool. That conssts of all evacuee property acquired under section r2 including 
the sale proceeds of such property and profits and 1ncome accruing from such pro- 
perty , cash balances lying with the Custodian , contributions in any form as may 
be made to the compensation pool by the Central Government or any State Govern- 
ment , such other assets as may be prescribed Section 15 provides that no property 
which forms part of the compensation pool and which 1s vested in the Central Govern- 
ment under the provisions of the Act shall be liable to be proceeded against for any 
claim in any manner whatsoever ın execution of any decree or order or by any 
other process of any Court or other authority The scheme of the Act therefore 
is to vest the Government with absolute title to the property free from all encum- 
brances and to sell the property 1n any prescribed manner and make the proceeds 
of sale available to the displaced evacuee. 


The word “‘ Encumbrances ” in regard to a person or an estate denotes a bur- 
den which ordinarily consists of debts, obligations and responsibilities. In the 
sphere of law 1t connotes a liability attached to the property arising out ofa claim 
or lien subsisting ın favour of a person who 1s not the owner of the property Thus a 
mortgage, a charge and vendor’s hen are all instances of encumbrances. The 
essence of an encumbrance 1s that it must bear upon the property directly and ın- 
directly and not remotely or circuitously. It is a right n re akena circumscribing and 
subtracting from the general proprietary right of another person. An encumbered 
right, that 1s a right subject to a limitation, 1s called servient while the encumbrance 
itself is designated as dominant. Dealing with encumbrances Salmond in his book 
on Jurisprudence, eleventh edition, at page 294, observes as follows : 


* It frequently happens that a right vested in one person becomes subject or subordinate to an 
adverse right vested 1n another It no longer possesses 1ts full scope or normal compass, part of 1t 
being cut off to make room for the limiting and superior right which thus derogates from ıt Thus 
the right of a landowner may be subject to, and limited by, that of a tenant tothe temporary use of 
the property, or to the right of a mortgagee to sell or take possession, or to the right of neighbourmg 
landowner to the use of way or other easement, or to the right of the vendor of land 1n respect of 
restrictive covenants entered into by the purchaser as to the use of it, for example, a covenant not 
to build upon it ” 


In its widest sense the word “‘ encumbrances,",must necessarily include a right of 
easement such as a right of way. 


Mr. Gopalaswami Ayyangar places reliance upon the decisions dealing; with 
cases arising under the Land Acquisition Act where also there 1s a provision for 
vesting of the acquired property 1n the Government free from all encumbrances. 
Section 16 of that Act states that when the Collector has made an award he may 
take possession of the land which shall thereupon vest absolutely in the Govern- 
ment free from all encumbrances Section 17 provides that in cases of urgency the 
Collector without making an award may, on the expiration of fifteen days from the 
publication of the notice mentioned m section 9, sub-section (1), take possession of 
any land which shall thereupon vest absolutely in the Government free from all 
encumbrances. The word “encumbrances”? under the Land Acquisition Act has 
been understood to include easements (See Taylor v. Collector of Purneat, Municipal 
Corporation of Cty of Bombay v. Great {Indian Peninsula Railway Company?, Abdul Karim 
Khan v. Managing Committee, George High School®, Rashid Allidina v. Jiwan Das Khemjo4, 
Should a similar construction of the word ‘‘ encumbrances’’ be adopted in con- 
struing the provisions of the Displaced Persons (Compensation and Rehabilitation) 
Act XLIV of 1954 isthe question. We may point out that 1t cannot be said that the 
two Acts are in pari materia and that what wouldtbe a proper and reasonable construc- 
tion of the word ** encumbrances "in the Land Acquisition Act would equally be 
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reasonable and proper in construing the same expression in the Displaced Persons. 
(Compensation and Rehabilitation) Act. Under the Land Acquisition Act the 
owner of the dominant tenerhent claiming a right of easement over the property 
acquired which would be the servient tenement 1s a ‘ person interested " within. 
the definition of that word ın section 3 of the Act Section 3 defines “ person 
interested ” as follows 

' The expression * person interested ’ includes all persons claiming an interest ın compensation 


to be made on account of the acquisition of land under this Act , and a person shall be deemed to be 
interested in land if he 1s interested ın an easement affecting the land." 


The holder ofan easement right can file objections to the notification under section 
4 of the Act. Section 9 of the Land Acquisition Act which provides for issue of 
notice to person interested would of course govern also the holder of an encumbrance. 
If a person has a right of way over the property acquired under the Land Acquisi- 
tion Act to go to his property which 1s not acquired and ifthereis no other access to 
his property, the acquiring authority would certainly take into account that fact 
before acquiring the servient tenement and safeguard the interest of the objector , 
viz , the owner of the dominant tenement. It stands to reason to assume that in 
such cases either the acquisition will be dropped or an alternative right of way 
would be provided for the objector But there is no such provision for objection 
in the Displaced Persons (Compensation and Rehabilitation) Act of 1954, and. if 
the construction contended for by the appellants were to be accepted he would prac- 
tically: be remediless We are quite unwilling to hold that the word ‘* encum- 
brances in the Displaced Persons (Compensation and Rehabilitation) Act should 
peer a right of easement following the decisions rendered under the Land Acqui- 
sition Act. 


Giving the word “encumbrances” its full and comprehensive meaning m 
interpreting section 12 of the Displaced Persons (Gompensation and Rehabilitation) 
Act, the position that would emerge ıs this Easement is an encumbrance , 
statute vests the property in the Central Government rid of all encumbrances ; 
and therefore the burden of easement on the servient property ceases to exist and. 
the owner of the dominant tenement loses a valuable right which may be quite 
absolutely essential for its enjoyment Is such an unjust construction of the Act 
mevitable or unavoidable ? No, 3f another construction 1s possible without stram- 
ing and distorting the statutory language — It 1s not a bad rule of interpretation to 
catch the sense of the words used 1n the light of the objectand purpose of the Act and 
in the context of the operation ofthe Act to achieve certain results to fulfil 1ts objects. 
The Court that interprets a statute may legitimately avoid. pitfalls in the shape of 
absurd consequences and things which would be shocking to elementary notions of 
justice. It would not be consistent with any sense of equiry, justice or fairplay to 
hold that an owner of property loses the right of way to his property overnight 
for the simple reason that his neighbour, a servient owner, migrated to Pakistan and 
his property came to be administered as evacuee property under the law of the land. 
The object of the enactment clearly is to compensate the loss suffered by the evacuee 
by abandonmg his properties in the Indian Union. That cannot and should not 
lead to the result of enabling the evacuee to get rid of all his obigations, monetary 
or otherwise, m regard to the property leftbehind It would be safe to assume that 
the intention of the Government was not merely to protect the interest of the 
departed evacuee but also to safeguard the rights and interests of person still in the 
territory and who had enforceable rights against the person and property of the 
evacuee. 


But the question is how are we to understand the expression * encumbrances’ 
in the Displaced Persons (Compensation and Rehabilitation) Act So far as the 
property taken over by the Government 1s concerned, it seems to be clear that the 
Central Government should have an unencumbered title in regard thereto. There 
would be no difficulty so far as mortgages over the property are concerned. Section 
73, sub-section (2) of the Transfer of Property Act provides that where the mortgaged 


property or any part thereof or any interest therein is acquired under the Land 
Acquisition Act, or any other enactment for the time being in force providing for 
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the compulsory acquisition of immovable property, the mortgagee shall be entitled 
to claim payment of the mortgage money out of the amount due to the mortgagor 
as compensation. his section embodies the principle known as substituted 
security. It 1s an equitable rule that where a claim 1s enforceable against a particular 
property and the title to that property 1s divested from the obligor the claim would 
be enforceable against 1ts equivalent in his hands or with his representatives Even 
in cases of a charge or lien the same principle might be invoked though 1n terms sec- 
tion 73 (2) would apply only to mortgages as such. There 1s no provision either 
under the Displaced Persons (Compensation and Rehabilitation) Act or under the 
Rules framed thereunder for payment of any compensation to the person who 1s 
deprived of a right of easement by reason of the vesting of the property 1n the Central 
‘Government We are of opinion that in the context of the object and purposes of 
the Displaced Persons (Compensation and Rehabilitation) Act, the encumbrances 
referred to 1n section 12 of the Act would only mean those encumbrances 1n respect 
of which the holder would be in a position to assert his rights as against the sale 
proceeds of the property or as against the compensation amount payable by the 
‘Government to the evacuee It 1s in this limited sense that the word should be under- 
stood in this Act, as otherwise, it would lead to anomalous results entailmg loss of 
valuable property rights to persons without payment of any compensation. We 
do not suggest that ıt would not be open to Parlament to enact a measure of this 
description which may cause prejudice and hardship to particular persons (See Sri 
Ambarnath Mills v. D. B Godbole?). But we are firmly of opinion that while constru- 
ing the provisions of an enactment, regard can be had to a presumed intention of 
Parhament not to deprive person of rights of property without adequate compen- 
sation. We are therefore unable to accept the contention of Mr. Gopalaswami 
Ayyangar that the plaintiff’s right through A B C D became statutorily extingulsh- 
ed by operation of section 12 of the Act. 


On behalf of the plaintiff 1t was contended that the defendants acquired only the 
right, title and interest of the evacuee and not the absolute right of the Central 
‘Government free from all encumbrances and that therefore the defendants could 
not resist the plaintiff’s right. This argument is based upon the terms of the auction 
sale Exhibit B-r is the sale notice issued by Messrs Murray & Co, the 
auctioneer, setting out the terms and conditions of the auction. Clause (3) in that 
notice states that only the right, title and interest of the evacuee 1n the property will 
be auctioned. The certificate of sale, Exhibit B-40, declares that the purchasers 
Messrs  Ratanchand, Parsimal, Sardarmal and Ranjitmal Chordia became the 
purchasers at a sale by public auction held in pursuance of the powers conferred 
under section 20 of the Displaced Persons (Compensation and Rehabilitation) 
Act, 1954. The learned Judge, Kailasam, J., was inclined to take the view that the 
sale in favour of the defendants 1s not free from all encumbrances. The learned 
Judge observed as follows : 


“ Even if it 1s construed that the word * encumbrances’ includes easements also and that the 
‘property vested in the Central Government free from encumbrances, the property that was sold to the 
defendants was only the right, title and interest of the evacuee and therefore the defendants are not 
entitled to claim that their purchase was free of all encumbrances, that 1s easements also ” 


With respect we are unable to agree with this view of the learned Judge If the 
Central Government became entitled to the property or was vested with the property 
free from all encumbrances as the statute clearly provides, the holder of the encum- 
brance loses all his rights and there will be no question of revival of that right 
merely because what was purported to be sold by the Central Government was m 
terms only the right, title and interest of the evacuee It 1s however unnecessary 
for us to deal with this question further as, our opinion, the word “encumbrances 
in the context of this particular Act would not include the right of easement. 


Itis true that the defendants have built up the pathway and raised a substantial 
construction over 1t. But they did so with open eyes. After the judgment of the 
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lower appellate Court in their favour the defendants constructed the building with 
undue haste They did not pay heed to the notice issued to them asking them to 
desist from construction They took the risk of the judgment of the lower appel- 
late Court being set aside in Second Appeal by this Court There 1s certainly no 
equity in their favour and we do not think that the loss which would result to the 
defendants by reason of the decree of the trial Court being restored should at 
all be taken 1nto account 1n deciding the rights of the parties. 


In the result, the Letters Patent Appeal fails and 1s dismissed with costs. 
KLB ————— Appeal dismissed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS 
PRESENT '—MR. Justice K. SRINIVASAN. 


E. C. P. Rathinaswami Nadar .. Pehhoner* 
v. 
The Presiding Officer, Labour Court, Madurai and another .. Respondents. 


Industrial Disputes Act (XIV of 1947), section 33 (c)—Retrenchment compensation—Clarm to—Onus as 
to retrenchment—Finding of Labour Court on evidence that employee voluntarily stayed away—No interference in 
writ. 


The expression * Retrenchment ' should be understood and interpreted im its ordinary sense of 
discharge of employees because of surplus in the staff of the employer. 


Where an employee claims retrenchment compensation normally 1t 1s for him to establish the facts 
and circumstanees supporting the claim. 





On the evidence the Labour Court was entitled to reach the conclusion 1t did and if ıt was satıs- 
fied that the evidence on behalf of the employer was worthy of credit the High Court cannot 
substitute its opinion in the matter. 

Petition under Article 226 of the Constitution of India, praying that in the 
circumstances stated therein, and in the affidavit filed therewith the High Court 
-will be pleased to issue a Writ of Certiorarz calling for the records relating to order 
dated goth Marck, 1963, 1n Claim Petition No. 346 of 1961 on the file of the Labour 
Court, Madurai the first respondent herein and quash the said order therein. 


S. Ramaswamy, for Petitioner. 
The Court made the following 


OrpER.—This is a petition under Article 226 of the Constitution praying 

that the order of the Labour Court, Madurai holding that there was no retrench- 

-ment of the worker involved which would give him any rights under the Indus- 
trial Disputes Act, be quashed as erroneous in law. 


The petitioner was in the employ of the end respondent management He 

- claimed by a petition under section 33 (c) that he was entitled to retrenchment 
compensation. ‘The respondent management denied the claim contending that 

there was no retrenchment at all but that the petitioner voluntarily stayed 

away. According to the evidence let in by the management, the petitioner had 

been 1n the employ of the management for over 30 years. He however did not 

choose to do the work 1n a particular capacity a$ accountant when duties of that 

nature were assigned to him. That 1s said to be the reason why he voluntarily 

stayed away. The question which the Labour Court had to consider was whether 

the petitioner was retrenched from service Evidence was taken on both sides and 

the lower Court was not satisfied that there was any retrenchment at all. It 1s 

the complaint of the learned Counsel for the petitioner that the approach of the 

Labour Court to the question that was before 1t was wholly erroneous. According 

to the learned Counsel what the Labour Court should have first of all determined 

was whether the petitioner represented surplus labour and whether the action of 

-the management showed that there was an attempt to discharge this surplus labour. 
It has been urged that the onus 1s upon the management and that onus has not 
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been properly discharged. A decision ın Madurai Malls Co. v. Meenaksht Ammal* 
has been referred to as layıng down that the onus always rests on the management. 
What happened ın that case was that the management dıd not deny that the peti- 
tioner was discharged from service. The case was set up that the employee therein 
had become physically unfit for further work For the employee ıt was urged that 
there was a retrenchment and that such compensation as retrenchment called for 
should have been granted to her. Jagadisan, J., observed that the expression 
‘retrenchment’should be understood and interpreted 1n 1ts ordinary sense of discharge 
of employees because of surplus in the staff of the employer He also noticed that 
the fact whether the employee was one of the surplus staff of the petitioner is peculi- 
arly with the knowledge of the petitioner. According to the learned Judge, 
the employer should in that case have pleaded that the employee was not surplus 
staff and that m discharging the employee from service, no retrenchment was effected. 
Apparently there was no such plea. The learned Judge understood the position. 
to be that the employer Madurai Mills Co. had really conceded that the respondent 
would be entitled to the retrenchment compensation. It seems to me that the facts 
of that decision are wholly different from those herein. There, there was virtually a 
concession of the eligibility to retrenchment compensation, while here the question 
did not arise in that manner. The issue that was framed by the Labour Court was 
whether the petitioner was retrenched from service. It must be remembered that 
this 15 a claim which was put forward by the employee and normally it is for the 
person putting forward the claim to establish the facts and circumstances supporting 
the clam. The employer let in evidence to rebut the claim and that evidence was 
to the effect that because the employee was displeased with the altered nature of the 
work entrusted to him, he chose to stay away 


Mr Ramaswami for the petitioner argues that 1f that was so, the employer 
Should have issued a notice of some description to the employee. I am unable to 
see how for want of any such notice issued by the employer to the employee, who 
voluntarily stayed away from work, it ought to be assumed without anything more 
that it was not a case where there was a voluntary stoppage of work. The matter 
1s one which turns upon the evidence and on appreciation of*evidence. I am 
satisfied that on the evidence before 1t the Labour Court was entitled to reach the 
conclusion it did and if it was satisfied that the evidence on behalf of the employer 
was worthy of credit, this Court cannot substitute its opmion in the matter. 


It has been argued that during the four or five months preceding the alleged 
discharge of the employee, the employer, had 1n fact been dispensing with the service 
ef one employee per month and this is indicated as showing that the employer was 
gradually retrenching his staff. Apparently this circumstance was placed before 
the Labour Court But the Labour Court declined to draw the inference principally 
for the reason that m subsequent months the employer had been engaging additional 
staff. Even on this point, I am unable to see how the conclusion of the Tribunal 
below 1s tainted by any error of law. 


The petition fails and it 1s dismissed 
K LB. —— Petition dismissed - 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MR Justice K VEERASWAMI. 


Shanmugasundara Mudaliar (died) and another .» Appellants? 
V 
Gora alias Peer Mohammad and others .. Respondents. 


Hindu Law—Joint family—Self-acquired propertp—When can become joint family property as against. the 
acquirer 
The question is one of intention as to whether the person concerned meant to'"treat the particular 
properties as separate or as joint family properties, and has therefore to be decided on the facts in each 
ee 
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case. The intention may be evident from several circumstances. An unequivocal declaration on his 
part that he would treat the property as joint family property, though ıt was his self-acquisition, would 
be quite sufficient to change the character of the property 


In the instant case the combined effect of the division of the properties between himself and his 
brothers, the execution of several usufructuary mortgages 1n which his sons were joint executants andin 
which recitals were found to the effect that the property mortgaged was ancestral (Pooroiga Sothu) 
undoubtedly pointed to the fact that the person unequivocally declared that the preperties he got 
under the settlement of his mother’s sister should be treated as Joint family property. 

Appeal against the Decree of the Court of the Subordinate Judge, Madurai in 
Appeal Suit No. 93 of 1960 preferred against the Decree of the Court of the District 
Munsif of Tirumangalam in Original Suit No 161 of 1957. 


K S Champakesa Atyengar, R. Gopalaswams Ayyangar and S Kulandawelu, for 
Appellant. 


M WNatesan, foi Respondent. 
The Court delivered the following 


Jupement —The plaintiff who failed in both the Courts below is the appellant. 
He, in his capacity as an executor appointed by one Kuppuswami under his will, 
dated gth May, 1948, brought the suit for redemption of an usufructuary mortgage, 
dated 13th February, 1958, executed by the testator and his sons, defendants 10 and 
12. The suit was resisted by the 8th defendant on the ground that he purchased 
the equity of redemption from the sons of the testator and also the 11th defendant, 
the son of the roth defendant, and redeemed the mortgage By the will, the testator 
gave a third share to each of his two sons and the remaining one-third share to his 
three daughters On 4th May, 1944, the 1oth defendant and his son sold to the 
9th defendant a half-share ın the property covered by the othi By another sale 
deed, dated 13th June, 1949, the 12th defendant, the other son of Kuppuswam1, sold 
his half share to the 13th defendant, from whom the 8th defendant also purchased 
that half. The plaintiff's case was that Kuppuswami having got the property 
covered by the oth1 under a settlement by his mother's sister on 3rd September, 1912 
he was competent to execute a will m respect of 1t, as the property m his hands was 
his self-acquisition and did not have the character of jot family properties. The 
question ın the Courts below, therefore, mainly turned upon the character of the 
property obtained by Kuppuswam1 under the settlement of his mother'ssister. Both 
Courts below have held that notwithstanding the fact that Kuppuswam1 got the 
property under a settlement of his mother's sister, he treated the properties as joint 
family properties and that therefore it was not competent for him to execute a will 
They also found that since the two sons of Kuppuswamt would each be entitled to a 
half-share in the property, the sale deed executed by each of them would pass what 
they were entitled to, but the equities between the aliences and the sharers should be 
adjusted not ın the present suit for redemption, but only ın a suit for partition. On 
that view, the trial Court, the lower appellate Court concurring with it, dismissed 
the suit. i 


The executor under the will filed this Second Appeal, but, pending its final 
disposal he died It appears that under the tems of the will of Kuppuswam1 the 
executor was entitled to nominate a person to function as an executor after hisdeath 
and that, 1n exercise of that power, the 2nd appellant became an executrix and has 
come on record. Its argued by Sri Champakesa Aiyengar for the appellant that 
the finding of the Courts below, as to the character of the property, is wrong, and 
that they have failed to follow the correct principles of law applicable. Learned 
Counsel refers to Nana Pila; v Dawananı Ammal! in which the principle was laid 
down that a person who alleged that the property 1s joint family property must show 
that the owner had voluntarily thrown the property into the joint stock with the 
intention of abandoning all separate claums on it. It seems to me that the question 
is one of intention as to whether the person concerned meant to treat the particular 
properties as separate or as joint family properties, and has therefore to be decided 
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on the facts 1n each case. The intention may be evident from several circumstances. 
Blending may be one. But that 15 not the only means by which a member ofa joint 
family may treat his self-acquisition as joint family property. An unequivocal 
declaration on his part that he would treat the property as Joint family property, 
though 1t was his self-acquisition, would be quite sufficient to change the character 
of the property. Anantanarayanan and Jagadisan, JJ., in Mamwka Mudaliar v. 
Thangavelu+, summed up the law thus 

** It 1s now settled law that a separate property can be converted into a joint family asset by 
unambiguous and unequivocal declaration We need only refer to the decision of this Court in 
M K Stremann v Commissioner of Income-tax?, where ıt was held that the declaration im a partition 
deed amounted to an unequivocal declaration that all the properties dealt with in the partition were 
treated as properties available for division between the members of the family ” 

In the instant case, after Kuppuswam1 got the properties under the settlement 
of his mother's sister, he divided them as between himself and his brothers. After 
this, Kuppuswami dealt with his share by executing several usufructuary mortgages 
in which his sons were Joint executants and 1n which recitals were found to the effect 
that the property mortgaged was ancestral (Poorviga Sothu). ‘The combined effect 
of these two facts, to my mind, undoubtedly pointed to the fact that Kuppuswami 
unequivocally declared that the properties he got under the settlement of his mother's 
sister should be treated as joint family property. That, as I said, was the findmg 
arrived at by both the Courts below, which I uphold 


On that view, the Second Appeal fails and is dismissed with costs of the 8th 


defendant. No leave. 
K L.B ————— Appeal dismissed, 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT —Mr Justice M. ANANTANARAYANAN. 


Papammal and others . Appellants * 
v. 
Chinnammal and others 2. Respondents. 


Benami transactrons—Relevant criteria—Onus of proof 


It 1s well-known proposition that where property 1s conveyed by an owner to another party by a 
valid registered instrument, which 1s followed, by transfer of registry, the burden hes heavily upon the 
alleged beneficiary to show that the real title did not pass, and that the ostensible vendee was a mere 
namelender The burden could be discharged by satisfying the well-known criteria, namely, (1) the 
motive for the transaction, (2) the source of purchase money relating to the transaction, (2) the custody 
of the documents of title, and (4) the subsequent facts of possession 

Appeal against the Decree of the Court of the Subordinate Judge, Madurai in 
Appeal Suit No. 54 of 1960, preferred against the Decree of the Court of the 


District Munsif of Melur in Original Suit No 306 of 1958. 
K Hanharan and P Viswanathan, for Appellants. 
R Ramamurth Ayyar and T. P. Gopalakrishna Ayyar, for Respondents. 


The Court delivered the following 

JupGMENT.—The appellants are defendants 2, 3, 4 and 6in the Courts below in 
a suit for recovery of possession instituted by the plaintiff, clauming to be the benefi- 
cial owner of the properties, whose title was not affected by the ostensible sale deed 
executed by her 1n 1952 1n favour of her brother, the first defendant, the vendor of 
these properties by subsequent transactions to the appellants. I might briefly state 
that, on the application of the criteria relevant to an alleged nominal transaction of 
this character, which was not intended to convey title as between the parties, the 
learned District Munsif of Melur who tried the suit, came to the conclusion that the 
plaintiff had failed to establish her case, and dismissed the suit as against the subse- 


quent vendees (appellants). 
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The matter came up 1n first appeal before the learned Suboidinate Judge of 
Madurai. He again dealt with the mam matters in controversy, ın the context of 
the tests applicable, and came to the precisely opposite conclusion In his view, the 
sale deed 1n favour of the first defendant executed by the plaintiff was a nominal 
transaction which was not intended to convey title, and which did not convey title. 
Further, ın the lhghtofcertam notices sentby the plaintiff both to the first and 
second defendants, the Court held that the defendants (appellants) could not claim 
to be bona fide transferees for value without knowledge of the real title inhering 1n the 
plaintiff. The appeal was allowed, and the suit decreed 


In the light of the course that I have been constrained to adopt 1n the interests 
of justice, upon a consideration of the facts and probabilities as approached and dis- 
cussed by the first appellate Court, I am deliberately refraining from making any 
comments upon the merits, which might be taken as an indication of my own view, 
one way or the other It appears to me to be fairly clear that the learned Subordi- 
nate Judge has not discharged his responsible task of differing from the trial Court 
upon these exclusive questions of fact, 1f he felt impelled to so differ, on a careful 
consideration of the evidence 1n a proper manner, and 1n the right perspective I 
need not reiterate the well-known proposition that where property 1s conveyed by 
an owner to another party by a valid registered instrument, which 1s followed, as it 
was in this case, by transfer of registry, the burden lies heavily upon the alleged 
beneficiary to show that the real title did not pass, and that the ostensible vendee was 
a mere namelender That burden could be discharged by such a plaintiff by 
satisfying the well-known criteria, namely, (1) the motive for the transaction, (2) 
the source of purchase money relating to the transaction, (3) the custody of the 
documents of title, and (4) the subsequent facts of possession On all these aspects 
the trial Court held against the plaintiff-first respondent. It is the first appellate 
Court which has differed, and 1t 1s the error in the perspective of approach of that 
Court that has constrained me to allow the Second Appeal, at least to limited extent 
of setting aside the decree of the first appellate Court, and remanding the appeal 
for a proper and full consideration on the merits 


I shall briefly indicate the reasons justifying this remand, without proceeding- 
mto the merits in great detail, and without indicating my own view upon the 
facts and probabilities of the evidence 


First of all, upon the question of motive, the trial Court pointed out that two 
alternative versions were put forward by the plaintiff (the first respondent) both of” 
which failed in proof. Actually, the sale was not by the plaintiff alone, but by the 
plaintiff and her alleged adopted son, one Mookan Naicker, who is not a party 
to this suit. No doubt the plaintiff and the first defendant are sister and brother, 
but the learned Subordinate Judge does not state that the trial Court was 1n error 
in holding that the motive had not been established The first may not be a very 
material component But it 1s certainly a relevant consideration, and on this aspect 
it is the appellants who have cause for complaint. 


Next, with regard to the aspect of consideration, there are two facts 1n favour of 
the appellants, the subsequent vendees ‘The first is that they produced two out of 
the three promissory notes, the discharges of which formed the main items of con- 
sideration under the saledeed The second is that there are subsequent usufructuary 
mortgages by the first defendant and by one of the appellants, which would amount 
prima facie to dispositions of the surt properties, whether the mortgagees really suc- 
ceeded in obtaining possession or otherwise It is true that, per contra we have the 
oral evidence of two witnesses who are creditors under the promissory notes, who 
gave testimony to the effect that 1t was the plaintiff (first respondent) who actually 
paid the moneys. The plamtiff came forward with an extraordinary case that the 
discharged promissory notes were with her, that there was a trespass into her house 
by defendants 2, 4, 5, etc. and that the documents were stolen. No attempt has been. 
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made to substantiate this except by her zpse dixit and Exhibit A-7, the petition given 
by her to the police 1n August, 1956. The record does not show what happened 
to this petition, or what action the authorities took. The oral evidence of the credi- 
tors has to be balanced against the indisputable production of the discharged ins- 
trument (vouchers) by the appellants. On this aspect, itis atleast clear that the 
learned Subordinate Judge should have approached the question with the perspective 
thatthe burden lies heavily on the party affirming the nominal character of 
the transaction. 


The third lest, with regard to the perspective of approach, 1s even moreheavily 
against the plaintiff-first respondent The transfer of registry was made ın favour 
of the first defendant, and the subsequent czst receipts have been produced by the 
vendees (appellants) The first appellate Court thinks that since the plaintiff and 
the first defendant were sister and brother, the hand that paid the cist is not of much 
significance. But apart from the oral evidence of the plaintiff herself, I can find no 
evidence in the record to show that the subsequent facts of possession were in favour 
of the plaintiff On the contrary, the Village Officers like the Munsif and the Kar- 
nam have supported the version of possession by the first defendant and the alienees 
from him (appellants). This matter has to be carefully considered, again ın the light 
of the burden of proof by the plaintiff-first respondent I am unable to see how the 
learned Subordinate Judge could come to the conclusion that the facts of possession 
were in favour of the plaintiff-first respondent, without further scrutiny of the pro- 
babiltes on record. 


I think that I have said enough to indicate that the disposal of the appeal by the 
first appellate Court cannot at all be regarded as satisfactory or as based upon a true 
perspective of approach. As far as the fifth defendant 1s concerned, his learned 
Counsel states that the fifth defendant is no longer interested 1n the properties, since 
she has released herself from the rights under the oth; 1n her favour, and I merely 
record the fact. The decree of the first appellate Court will be set aside, and the 
appeal remanded to that Couit for a proper and full disposal in the light of the above 
observations, which are not intended as conclusions upon merjts. 'The costs will 
abide and follow the result of the remand. 'The Court-fee paid on the memorandum 
‘of Second Appeal will be refunded 


No leave. 
jK.L B ————— Appeal allowed ; 


case remanded 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT:—Mnk. Justice G. R. JaGADISAN AND Mr. Justice K Srinivasan. 


J. M. Sheth, Madras . Applicant* 
y. 
Commissioner of Income-tax, Madras . Respondent. 


Income-tax Act (XI of 1922), sections 23 (4) and 26-4— Firm—Registratton— Non-complance with notice 
to produce account books—Ex parte assessment—Refusal to register, whether statutory consequence of such assess- 
ment or depends on offuer’s judicial discretion 


The Income-tax Officer, on the view that the assessee failed to comply with a notice to produce 
accounts, under section 22 (4), of the Income-tax Act (1922) passed a “ best Judgment ” assessment 
under section 23 (4) and as a consequence made an order refusmg the application for registration 
of the firm The Appellate Assistant Commissioner ın appeal held that it was not a fit case for “ best 
"udgment ” assessment, and therefore not a case for rejecting 1egistration On appeal, by the Depart- 
ment, the Tribunal restored the order of the Officer On a Reference, at the mstance of the assessee 


Held Refusal to register 1s not an inevitable statutory consequence resulting from defaults like 
non-production of account books enumerated in section 23 (4) The use of the word “ may" in the 
section would rather indicate that the Income-tax Officer has a discretion not to refuse registration or 
uam emanen even in spite of the default of the assessee The discretion has to be exercised 
judicially 


* T.C No. 7 of 1961. 22nd August, 1963. 


I] J. M. SHETH y. C. 1. T., MADRAS (Jagadisan, F.). 309 


Ifthe evidence would justify the inference ın any case that the assessee must have been maintain- 
ing the account books 1t would be open to the Officer to treat him as defaulter 1f the books are not 
produced But 1f there are no materials from which the Officer could reasonably infer that undis- 
closed account books exist the non-production of such imaginary books would not be default as con- 
templated under section 23 (4) There can be no presumpt'on that the assessee 1s suppressing books 
and documents called for but not produced Mere non-production, without the existence of the 
things nat produced, would not fall within the mischief of section 23 (4) 

Case referred to the High Court by the Income-tax Appellate Tribunal, Madras 
Bench under section 66 (1) of the Indian Income-tax Act, 1922 (Act XI of 1922) in 
R.A. No. 688 of 1960-61. 1 T.A No 3629 of 1953-54. 


D O. Knshnamurthy, for Applicant 
S Ranganathan, Special Counsel for Income-tax on behalf of the Respondent 
The Judgment of the Court was delivered by 


Jagadisan, J —This ıs a Reference under the Indian Income-tax Act. The ques- 
tion referred 1s as follows : 
* Whether the inference of the Tribunal that the Income-tax Officer had exercised his discretion 


lawfully ın applying Proviso to section 23 (4) to reject the assessee’s renewal application under 
section 26-A ıs legal ?" 


We heard the Reference before and called for a further statement of the case 
from the Tribunal by our oider dated 5th November, 1962. The Tribunal has 
submitted the statement called for, and the matter has now been placed before us 
for disposal Learned counsel on both sides, the Department as well as the assessee, 
have addressed aiguments 1n the light of the subsequent statement of the Tribunal 
The facts leading up to the Reference have been fully set out in our pror order and 
need not be repeated. - 


The question raised 1s whether the Tribunal acted iightly in conformity with 
law 1n refusing registration to the assessee firm The Income-tax Officer 1efused 
registration because the assessees were 1n default 1n complymg with the terms of the 
notice under section 22 (4) calling for documents and account books relating to the 
assessee's busines? ‘Taking the view that the assessee failed to comply with the 
statutory notice under section 22 (4) the Income-tax Officer passed a ** best judgment "' 
assessment permissible under section 23 (4). On this followed the order of the 
Income-tax Officer refusing registiation applied for by the assessees. The Appel- 
late Assistant Commissioner, before whom the assessee complained that the case 
was not one for a best judgment assessment and that in any event registration ought 
not to have been refused, agreed with the assessees and held that really the assessment 
of the Officer was one under section 23 (3) and that therefore theire was no scope for 
refusing registration which would be permissible only 1f section 23 (4) were to apply. 
The Appellate Assistant Commissioner went further and held that the estimated in- 
come of Rs 1,50,000 made by the Officer was not warranted He reduced the 
estimate to Rs. 75,000 He also directed registration of the firm On appeal by the 
Department the Tribunal restored the order of the Income-tax Office: fully In other 
words, the Tribunal held that the Officer's estimate of the income was correct and 
that his refusal to registe1 was also proper 


The assessment of the income of the assessee as Rs 1,50,000 by the Income-tax 
Officer, which has now been confirmed by the Tribunal, has become final and we 
are not called upon to say whether the Tribunal was right in interfering with the esti- 
mate of the Appellate Assistant Commissioner. It 1s no doubt implicit in the order 
of the Tribunal confirming the assessment made by the Income-tax Officer undei 
section 23 (4) of the Act that there has been a default on the part of the assessees in 
the matter of complying with the terms of the notice under section 22(4) But now 
the question 1s whether the Tribunal was right in upholding the order of the Income- 
tax Officer refusing registration. 


Learned counsel for the Department contends that it 1s not open to the assessees 
to submit at this stage before us that there has been no default on their part in com- 
plying with section 22 (4) notice as that question must be deemed to have been set 
at rest by the very act of the assessees 1n allowing the Tribunal’s order regarding the 
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quantum of assessment to stand. The argument is that there cannot be two con- 
flicting views on the same facts ; (1) that the assessees were in default and that there- 
fore they were assessed properly on the best judgment basis and (2) that the assessees 
were not in default and that therefore refusal of registration of the firm would not 
be proper. Whatever may be the position when the Tribunal considers the propriety 
of the best judgment assessment along with the question of the propriety of refusal to 
register in which case we have no doubt that the Tribunal would be inclined to take 
only one consistent view ın the matter we do not think that we should in any way be 
precluded from considering the question whether there was in fact a default on 
the part of the assessees to attract the penalty of non-registration quite independent 
of the implications that may be attributed to the best judgment assessment The 
assessee has a right under the Act to claim the benefit of registration under certain 
conditions laid down by the Act If those conditions are present he would be en- 
titled to registration That right should not be taken away merely because he suffers 
an assessment on the best judgment basis under section 23 (4) ofthe Act. The assessee 
does not forfeit the right of registration quite automatically as a consequence of such 
defaults which throw the doors open to an estimate assessment. In fact the power 
of the Income-tax Officer to refuse registration consequent upon the default of the 
assessee 1n the matter of non-production of documents called for or non-furnishing 
of the necessary materials for the assessment ıs contained in section 23 (4). That 
sub-section reads : 


* If any person fails to make the return required by any notice given under sub-section (2) of 
section 22 and has not made a return or a revised return under sub-section (3) of the same section, 
or fails to comply with all the terms of a notice issued under sub-section (4) of the same section or, 
having made a return, fails to comply with all the terms of a notice issued under sub-section (2) 
of this section, the Income-tax Officer shall make the assessment to the best of his judgment and 
determine the sum payable by the assessee on the basis of such assessment and in the case of a firm, 
may refuse to register 1t or may cancel its registration 1f it 15 already registered ” 


It is clear that failure to make a return or a revised return, or failure to comply 
with all the terms of the notice under section 22 (4) would necessarily attract the In- 
come-tax Officer's jurisdiction to make an assessment to the best of his Judgment. 
It might be said that defaulting assessees are visited with the penalty of a best judg- 
ment assessment. But such a penalty only flows from the conduct of the 
assessee himself In the face of a contumacious default on the part of the 
assessee the Income-tax Officer vested with the statutory duty of making 
assessment has no alternative but to proceed to determine the assessment 1n as good 
a manner as possible, indulging of course 1n some guess work within the limits of 
honesty. Refusal to register, however, does not appear to be an inevitable statutory 
consequence resulting from the defaults enumerated in section 23 (4) The use of 
the words “ may refuse ” in section 23 (4) would rather indicate that the Income- 
tax Officer has a discretion not to refuse registration or cancel registration even in 
spite of the default of the assessees. Significantly, the statute used the Words ‘“‘shall 
make the assessment to the best of his judgment " in the first part of the section. If 
the words “ shall" and “ may " are found in two different limbs of the same sec- 
tion, there cannot be a better legislative pointer to indicate that the first 1s obligatory 
and the second is discretionary. We have no doubt that the statute does not compel 
the Officer to deprive the assessee of the benefit of registration under the last part of 
section 23 (4). In other words, 1t would be wrong to assume that the defaults listed 
in section 23 (4) of the Act would lead to a two-fold penal consequence (i) a best 
Judgment assessment, and, (2) 1n the case of firms refusal to register or cancellation 
of the existing registiation if any It 1s therefore incumbent upon the Income-tax 
Officer to consider the question of registration on the materials available before him 
instead of refusing registration on the ground that a different conclusion would be 
illogical or not self-consistent What consideration should weigh with the Officer 
in the matter of his decision regarding registration cannot of course be laid down 
exhaustively or comprehensively. Suffice it to say that the matter 1s purely one of 
discretion to be exercised by the Officer and therefore he should exercise it not arbi- 
trarily or capriciously but 1n a manner consistent with judicial standards. This, ın 
our opinion, is the true scope of section 23 (4) of the Act. 
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We cannot help observing that 1n the instant case neither the Income-tax Officer 
nor the Appellate Tribunal seem to have had a correct perspective of the question 


We shall now consider the question as to whether 1n fact the assessees were 
in default in the matter of compliance with the notice under section 22 (4) of the Act. 
It ıs not disputed by the Department that all the account books called for by the 
Officer were produced by the assessees The Tribunal seems to think that the assessees 
were called upon to produce their rough day books but that they defaulted to do so. 
The Tribunal observes in its further statement as follows : 


“ Though in the notice under section 22 (4) there 1s no specific reference to the rough day book 
the letter of the Income-tax Officer dated 14th November, 1951, clarified the requirement. A rough 
day book ıs one maintained ın the regular course of business and the above mentioned letter called 
upon the assessee to produce genuine books of account maintained in the regular course of business 
In our opinion the assessee failed to produce these books " 


The Tribunal ıs in error in stating that the letter of the Officer dated 14th 
November, 1951, called upon the assessees to produce the rough day books. There 
was no such direction 1n that letter The learned Counsel for the Department 1s 
unable to sustain the view of the Tribunal that rough day books weie called for 
but not produced by the assessees It 1s however contended on behalf of the 
Department that the assessees who were called upon to produce the stock book 
produced a spurious stock book withholding the correct stock book which the 
assessces must be presumed to have been maintaining. This inference 1s arrived at 
by a comparison of the stock book produced and the admitted sales book of the 
assessees. 


It 1s true that there 1s a lot of discrepancy between the stock position as dis- 
closed in the assessees’ stock book and the sales accounts now produced by them. 
It may be that even the assessees’ explanation for the discrepancies pointed out was 
not quite convincing But the real question is whether it can be said that the 
assessees must have been maintaining another set of account books and that they 
committed default in not producing them 1n complying with the notice under section 
22 (4) of the Act. The assessee cannot escape the consequence of non-production 
of books called for by merely pretending that he hasno books. Ifthe evidence would 
justify the inference 1n any given case that the assessee must have been maintaining 
account books 1t would be open to the officer to treat him as defaulterif the books 
are not produced Butif there are no materials from which the officer could 
reasonably infer that undisclosed account books exist the non-production of such 
imaginary books would not of course be a default as contemplated under 
section 23 (4) of the Act. There can be no presumption that the assessee 1s suppres- 
sing books and documents called for but not produced Mere non-production, with- 
out the existence of the things not produced, would not fall within the mischief 
of section 23 (4) In our opinion there are no materials in the present case to 
warrant the inference that the assessees were maintaining or had in their custody 
account books which they failed to produce before the Income-tax Officer when 
called upon to doso The account books specified to be produced were in fact made 
available by the assessees and it would be a mere guess unsupported by any evidence 
to say that there must have been other books which the assessees deliberately re- 
frained from producing In our opinion the Tribunal was not right in holding that 
there has been a suppression of accounts on the part of the assessees so as to justify 
the penalty of non-registration as contemplated under section 23 (4) We have 
already pointed out that even if the assessees were to be treated as defaulters so as 
to attract assessment on the best judgment basis, 1t would yet be a matter of dis- 
cretion for the Officer either to grant or refuse registration This aspect of the matter 
was not considered at all either by the Officer or by the Tribunal. 


For the reasons stated above we are of opinion that the question must be 
answered in favour of the assessees. We, however, make no order as to costs. 


V.B. — ane . Answered accordingly, 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :—Mn. Justice T. VENKATADRI. 


Sha Manumal Misrimal .  Appellant* 
p. . 
Natha Rukmani Ammal Respondent. 


Madras Bualdings (Lease and ‘Rent Control) Act (XVIII of 1960), section 30—Validity—Classification 
under—If offends Article 14 of the Constitution of India 
Section 30 of the Madras Buildings (Lease and Rent Control) Act, 1960 does not violate theequality 
guaranteed under Article 14 of the Constitution and 1s not void or ultra vires The classification of 
protected buildings and exempted buildings on the basis of the rent is a reasonable one, consistent with 
the object of the Act, and 1s not discriminatory. 


Appeal against the decree of the City Civil Court, (V-th Assistant Judge), Madras 
dated 3oth November, 1962 1n Original Suit No. 2915 of 1960 


T. T Vyayaraghavan, for Appellant. 
M. A. Srinivasan, fo. Respondent. 
The Court delivered the following 


JupemMEenT.—This appeal arises out of a suit filed by the respondent herein for 
recovery of vacant possession of the suit property from the possession of the appellant 
herein, who 1s a tenant 1n respect of premises No 20, Kasi Chetty Street, George 
Town, Madras, on a rent of Rs. 550 per month. The appellant is occupying the 
entire premises of the aforesaid suit property except for three shops on the front side 
in the ground floor and two rooms and one bathroom on the northern side m the 
first floor. The respondent-landlord terminated the tenancy by giving a notice, 
dated roth October, 1960, to the appellant-tenant, and called upon him to vacate 
and deliver vacant possession of the premises by the end of October, 1960. The 
appellant, however, failed and neglected to comply with the demand. Thereupon, 
the landlord filed the suit aforesaid in the City Civil Court, Madras (O S. No. 2915 
of 1960) for recovery of vacant possession of the suit property from the appellant- 
tenant. The suit was resisted by the appellant herein stating that he has been in 
occupation of the house both for residential and non-residential purposes, that the 
building has not been exempted from the provisions of the Madras Buildings (Lease 
and Rent Control) Act, 1960, and that, in any event, the exemption provided in the 
Act offends Article 14 of the Constitution, which provides for equality before law 
and that therefore he was not liable to be evicted The learned Fifth Assistant 
Judge of the City Civil Court found that the building in question was substantially 
residential in character, that the suit building was exempted from the provisions of 
the Act, and that the provision exempting the building from the purview of the Act 
did not offend Article 14 of the Constitution In the result he decreed the suit and 
ordered eviction. It is against this decree, that the tenant has preferred this 
appeal. 

Learned Counsel for the appellant has seriously contended that the building 
is not purely residential ın character but residential and non-residential and there- 
fore the finding arrived at by the lower Court cannot be supported. He also con- 
tended that section 30 of the Rent Control Act offended the provisions of Article 
14. of the Constitution. 


I was taken through the evidence given by the son of the plaintiff. He deposes 
that the entire first floor 1s used for residential purposes and that in the ground 
floor, the tenant uses half the portion as a godown and the remaining portion ıs 
used for cooking purposes. The main purposes of letting of the premises seems to 
be only for residential purposes The learned Judge of the trial Court followed 
the test laid down in Dakshinamurtht v. Thulja Bai, for finding out whether the 
building 1s residential or non-residential in character After considering the evidence 





* Appeal No 238 of 1963. Ist January, 1964, 
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on record, he came to the conclusion, and rightly, in my opinion, that the suit pre- 
mises 1s residential in character. Now section 30 of the Madras Buildings (Lease 
and Rent Control) Act, 1960, is ın the following terms . 


* Nothing contained 1n this Act shall apply to— 
(1) any building the construction of which was, after the date of the commencement of this 
Act, completed and notified to the local authority concerned, or 


(u) any residential building the rental value of which, on the date of the commencement of this 
Act, as entered 1n the property tax assessment book of .. . Corporation of Madras 
exceeds two hundred and fifty rupees per mensum, or 


(u) any non-residential building the rental value of which on the date of the commencement 
of this Act, as entered ın the property tax assessment book of the à Corporation of 
Madras . exceeds four hundred rupees per memsum”’. 

Now, the main question for consideration 1s whether this provision m the Act 
really violates Article 14 of the Constitution, thereby infiinging the clause relating 
to equality before law. It is now well-established that, while Article 14 forbids 
class legislation, it does not forbid reasonable classification for the purpose of legis- 
lation. In the words of the Supreme Court: 

* A Legislature which has to deal with diverse problems arising out of an infinite variety ofhuman 
relations must, of necessity, have the power of making special laws to attain particular objects , and for 


that purpose 1t must have large powers of selection or classification of persons and things upon which 
laws are to operate — (Ameeroonissa Begum v. Mahboob Begam?). 


In State of West Bengal v. Anwar Ali?, Mahajan, J., has observed as follows : 


* Classification means segregation 1n classes which have a systematic relation, usually found in 

common properties and characteristics. It postulates a rational basis and does not mean holding 
together of certam persons and classes arbitrarily ”. 
The classification may be founded on different bases, namely, geographical, or 
according to objects or occupations or the like. What 1s necessary 1s that there 
must be a nexus between the basis of classification and the object of the Act under 
consideration. It is also well-established by the decisions of the Supreme Court 
that Arücle 14 condemns discrimination not only by substantive law but also by a 
law or procedure. The decisions further establish, l 


(a) that a law may be constitutional even though it relates to a single indi- 
vidual if, on account of some special circumstances or reasons applicable to him 
and not applicable to others, that single individual may be treated as a class by 
himself ; 

(b) that there 1s always a presumption in favour of the constitutionality 
of an enactment and the burden is upon him who attacks 1t. to show that there has 
been a clear transgression of the constitutional principles , 


(c) that 1t must be presumed that the Legislature understands and correctly 
appreciates the need of its own people, that its laws are directed to problems made 
manifest by experience and that its discrimmation are based on adequate grounds; 
and 


(d) that the Legislature is free to recognise degrees of harm and may confine 
its restrictions to those cases where the need is deemed to be the clearest. 


I will now refer to some of the cases arising under the Buildings Lease and 
Rent Control Actin the various States of the Indian Union In Raman Das v. State of 
Uttar Pradesh? , it was contended that section 7 of U P Temporary Control of Rent 
and Eviction Act, 1947, made a discrimination between the owners of houses built 
prior to and after rst July, 1946. The object of the classification was to encourage 
persons to build more houses, when they were willing to invest money, and the houses 
that were built by them would be at their complete disposal and no restrictions were 
to be placed on the same. As this privilege was abused, the Act was amended 


giving the owners a right of occupation of premises built by them after rst July, 
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1946, but otherwise allowing the District Magistrate to have control over the allot- 
ment of these premises In this connection, the Bench of the Allahabad High Court 
observed that they did not think that there was no just basis for that discrimination 
between houses built before rst July, 1946, and those built after rst July, 1946. 
‘ They further did not think that the Proviso ın any way affected the validity of the 
Act. In Baburao Santaram More v. Bombay Housing Board!, it was contended that 
section 3-A of the Bombay Housing Board Act as amended which exempted lands 
or buildings belonging to or vested 1n the Board from the operation of the Bombay 
Rent Act, offended the equal protection clause of the Constitution. It was, held : 


- 


“ It ıs the business ofthe Government to solve the accommodation problem and satisfy the public 
need of housing accommodation It was for the purpose of achieving this object that the Board was 
incorporated and established It is not to be expected that the Government or local authority or the 
Board would be actuated by any profit making motive so as to unduly enhance the rents or eject the 
tenants from their respective properties as private landlords are and this circumstance 1s a cogent 
basis for differentiation. The two classes of tenants are not by force of circumstances placed on an 
equal footing and the tenants of the Government or local authority or the Board cannot, therefore, 
complain ofany dental of equality before the law or of equal protection ofthe law. ‘There 1s here no 
real discrimination for the two classes are not similarly situated ”. 


F 
In Venkatadrı v. Thenah Mumcpalty?, the main question for consideration was 
whether the notification 1ssued by the Government of Madras m G.O Ms. No. 
3741, dated 3oth September, 1946, exempting all buidmgs owned by Municipal 
Councils under section 13 of the Madras Buildings (Lease and Rent Control) Act, 
1946, violated the principles of equality before law and equal protection of the 
law laid down by Article 14 of the Constitution. Following the principles laid 
down ın Baburao Santaram More v. Bombay Housing Board 1, ıt was held that the 
exemption of the buildings belonging to the Municipal Councils and Local Boards 
was based on a reasonable classification and that the discretion could not be said to 
have been exercised arbitrarily or mala fide. In Roshan Lal v. Ishwar Dass?, a 
classification was made, in the Delhi and Aymer-Merwara Rent Control Act, 1947 
between the premises the construction of which was completed before 24th March, 
1947, and those the construction of which was completed after that date. The 
question was whether that classification was based on intellgible differentia having a 
rational nexus with the objects of the statute. After discussing the various relevant 
points, their Lordships came to the conclusion that the criteria for fixation of 
standard rent for both new and old buildings were not substantially different and 
that the classification did not violate guarantee of equal protection guaranteed by 
Article 14 of the Constitution. In S. M. Transports (P.) Lid. v. Sankaraswamigal Mutt4, 
the question that arose for consideration was whether amended Act (XII of 1960) 
withdrawing the protection given to the tenants of non-residential buildings in the 
municipal town of Tanjore and certain other towns infringed the fundamental right 
guaranteed under Article 14 of the Constitution. Originally, the Madras City 
Tenants’ Protection Act, 1921 was amended by Madras Act XIX of 1955. In exer- 
cise of the powers conferred by that Act, the Government made an order notifying 
the town of Tanjore to have come within the purview of the principal Act. Bya 
subsequent amendment, the protection given to tenants of non-residential buildings 
in the municipal towns of Tanjore and certain other towns was withdrawn The 
contention of the tenants of the non-residential buildings in Tanjore was that the 
subsequent amendment (Madras Act XIII of 1960) infringed their fundamental right 
under Article 14 of the Constitution for two reasons, namely, (1) while the object of 
enacting the 1960 Act was for safeguarding tenants from eviction from residential 
buildings, 1ts provisions introduced a classification between non-residential buildings 
in different municipal areas and gave relief to tenants of non-residential buildings in 
some towns and refused to give the same relief to similar tenants of such buildings in 
other towns in the State and such a classification had absolutely no relevancy to the 


-— 
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object sought to be achieved by the Act; and (i1) the 1960 Act made a distinction 
between non-residential buildings in Madras, Salem, Madurai, Coimbatore and 
'Tiruchirapalh on the one hand and those in other towns including Tanjore on the 
other, and gave protection to the tenants of such buildings 1n the foimer group and 
denied the same to tenants of similar buildings in the latter group, though the alleged ` 
differences between the two sets of localities had no reasonable relation to the 
object sought to be achieved, namely, the protection of tenants who had built 
substantial structures from eviction Subba Rao, J., who delivered the Judgment of 
the Bench, observed as follows :— 


“The object of the said Act was to protect the tenants not only of dwelling houses in the City 
of Madras but also of other buildings in that City The provisions of the principal Act also, it 1s not 
disputed, apply both to residential and non-residential buildings So too the 1955 Act ‘Therefore 
when in the ‘Objects and Reasons’ attached to Act XIII of 1960 the authors of that Act stated that 1t 
was enacted with the main object ofsafeguarding the tenants from eviction from residential quarters, 
they were only emphasizing upon the main object but were not excluding the operation ofthat Act to 
non-residential buildings. So it 1s not correct to state that the object of the Act 1s only to protect the 
tenants of residential buildings ” 


The last case which I want to refer is a direct case arising under the very Act. 
In C.S.No. 112 of 1960 on the file of this Court (Original Side) (Varadaraja Pillai v. 
New Globe Theatres Lid.), ıt was contended that the provisions of the Madras 
Buildings (Lease and Rent Control) Act 1960, exempting from its operation non- 
residential buildings of the rental value of Rs. 400 and over per month were un- 
constitutional, on the ground that they offended Article 14 of the Constitution. 
Ganapatia Pillai, J., in the Course of his judgment, observed as follows — 


“He (Mr. Rajah Iyer) criticised the provisions 1n clauses (11) and (111) ofsection 30 of the Act as not 
based upon any rational classification He said that classification of buildings on the basis of their 
capacity to yield rent had nothing to do with the purpose for which a particular building was put 
He suggested that the Legislature could have classified the buildings as buildings used for industrial 
purposes, for residential purposes, buildings for educational purposes and so on and according to him 
such a classification would be rational as 1t took into account the use for which a building 1s put to. 
This criticism 1s not justified because the Legislature has classified the buildings on the basis of the use 
to which they are put as those used for residential purposes and those used for non-residential purposes 
Even accepting that Mr Rajah Iyer’s criticism has any justification I consider that the classification 
made in the Act 1s quite legitimate having regard to the object which the Legislature wanted to carry 
out 1n regulating the letting out of buildmgs — It 1s well-known that buildings let out for residential 
purposes are quite different 1n character from those let out for non-residential purposes Even in 
structure these two classes of buildings differ ‘The requirements of tenants ın the case of those two 
classes are entirely different and considerations which should weigh with the Legislature in dealing 
with the two classes of buildings are different and therefore, I find nothing strange or opposed to any 
principle in the classification of buildings into residential and non-residential ‘The next step in 
pickmg out buildings for exemption 1s to select buildings on the basis ofthe rentalincome ‘That 
according to Mr. Rajah Iyer, 1s not based upon any rational connection between the object to be 
achieved and the classification made Obviously the rental income has been chosen as the dividing 
line between exempted buildings and non-exempted buildings having regard to the need of the poorer 
sections of the society for protection and the comparative freedom which the richer classes have in 
contracting for premises which they want for thier own purposes In the cae of a businessman who 
wants premises for carrying on his business and who would pay rent at more than Rs 400 per mensem 
the Legislature thought that he did not need protection of any special law Similarly a person who 
wants a building for his residence and who 1s willing to pay rent at more than Rs 250 per mensem, 
the Legislature thought he was capable of coming to terms with his landlord without any assistance 
of the speciallaw That appears to me to be a very good reason for the classification adopted by 
the Legislature and I, therefore, reject Mr Rajah Iyer's argument that the classification which the 
Legislature had adopted offends Article 14 of the Constitution. 


On a review of the entire case law on the subject, I am of opinion that section 
30 of the Madras Buildings (Lease and Rent Control) Act, 1960, does not infringe 
upon the right of equality before the law guaranteed by Article 14 of the Consti- 
tution and therefore the argument thatsection 3 1s ultra vires of the Constitution is 
without substance. In the result, the appeal is dismissed. No costs. 


It is representaed to me by the advocate for the appellant that his client is 
in occupation of the suit premises for more than 20 years, and 1t is not possible for 
him to vacate the premises immediately. Therefore in the interest of justice I 
think four months’ time may be given to him to vacate the premises and surrender 
vacant possession to the respondent herein. 


R.M. Appeal dismissed. 
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IN THE,HIGH COURT OF JUDICATURE AT MADRAS i 
PRESENT :—MnR. Justice T. VENKATADRI 5^ 
M.S. Ramachandram Pillai .  Petationer* 
V. 
K.R.M.K.M.Kumarappa Chettiar and another .. Respondents. 


Lort—Vicarious habihty—Master and servant—Liabiltty for negligent acts of servant—Owner of motor 
lorry luring same to another temporarily for purpose of transporting articles for marriage—Accident caused by drwers? 
negligent driing of lorry—Damages resulting—Liabihty of owner of lorry—Test—Driver—If contigues to be 
servant of owner of lorry or becomes servant of hirer, 


A person can m fact and in law be a servant of more masters than one ; when a servant islent by 
his employer to do work for another, 1t1s a queftion of fact, depending on the nature of the arrangement 
and degree of control exercised over the servant, whether he becomes the servant of the 
person for whom he works or remains 1n all respects the servant of his ordinary employer Where 
the servant has thus two masters, the responsibility for a tort committed by him lies exclusively on the 
master for whom he was working when he did the act complained of 


The testis In whose employment the servant was at the time when the acts complained of were 
done, the employer being the person who had the right at the moment to control the doing of the acts, 
in other words, whether the servant was transferred or only the use and benefit of his work 


The 3rd defendant owned a lorry of which the 2nd defendant was the driver. The lorry was 
hired to a third person for purposes of transporting articles 1n connection with a marriage 1n the latter's 
house The 2nd defendant, driver drove the lorry rashly and neglgently and dashed it against the 
plamtiff’s motor car which was parked to the south of the hirer’s house on the left side margin of the 
road in such a way as not to be ahindrance to the traffic and leaving plenty of space on the right side, 
for the lorry to pass, causing damage to the plaintiff's car The plaintiff claamed damages from the 3rd 
defendant who disclaimed lability on the ground that the lorry was lent to another temporily and 
therefore the driver was for the time bemg under the control of the hirer who was the person liable for 
the damages claimed 


Held The driver was not transferred to the hirer but only the use of his services and, at the time 
of the accident, the driver continued to be the servant of the 3rd defendant and the hirer had no con- 
trol over the driver for all purposes and, therefore, the 3rd defendant must be held liable for the dama- 
ges 

Petition under section 25 of the Act IX of 1887 praying the High Court to 
revise, the decree of the Court of the District Munsif, Pudukottai dated 91st January, 
1961, and passed in S.C 668 of 1960. 


R Raagopala Ayyar, for Petitioner. 
T R. Ramachandran, for Respondent. 
The Court dehvered the following 


JupGMENT —lhis 1s a Revision preferred by the grd defendant against the 
decree passed against him in S.C S. No 668 of 1960 on the file of the District Munsf's 
Court, Pudukotta1, filed by the 1st respondent for damages caused to the rst respon- 
dent's Plymouth Car by a lorry belonging the to 1st and 3rd defendants 


The short facts in thus case are the following: Defendants 1 and 2 are brothers: 
They own a motor lorry bearing No. MDY 2477. The lorry 1s registered in the 
name of the 3rd defendant. On roth February, 1959, the Ist respondent had 
parked his Plymouth Car MDC 7783 at Kulipirai to the south of P.RRM SP. 
Chettiar’s house on the left side margin of the Kulipirai-Ponnamarvathy Road. 
The car was parked in such a way as not to be a hindrance to the traffic and there was 
plenty of space on the right side of the car for the lorry to pass. The 2nd defendant 
who was driving the lorry in the course of his employment under defendants 1 
and 3 drove the lorry in a rash and neghgent manner and dashed the lorry against 
the 1st respondent's (plaintiff’s) car which was stationed as aforesaid and caused 
damage to the head hght on the right side, bonnet and radiator gril of the car. 
Soon after the accident the 2nd defendant admitted to the plainuff that he was 
responsible for this negligent act and also requested the plaintiff to have the car 
repaired in Messrs T.V.S. and Co , Ltd , and agreed to pay the cost of the repairs. 
He also executed a letter on 10th February, 1959, to that effect. After effecting the 
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repairs the plaintiff presented the bill to defendants 1 and 3 the owners of the lorry 
‘but the latter disowned hability and refused to pay the money. Therefore the plam- 
tiff had to file the present suit not only against the owners of the lorry, defendants 
1 and 3, but also against the driver defendant 2 for damages 


The rst defendant contended that he was not the owner of the lorry but only 
the 3rd defendant and that the lorry having been taken on hire at the time of the 
accident by one Subramaniam Chettiar for transporting articlesin connection with a 
e in his house the hirer will be lable for any damages and not the owner of 
the losry 


The 3rd defendant while admitting that he ıs owner of the lorry contended that he 
could not be made hable because he had lent the lorry and the driver temporarily 
to one Subramaniam Chettiar and the driver was for the time being under the control 
.of Subiamaniam Chettiar and the driver must be deemed to be the servant of the 
man to whom he was lent, although he remained the general servant of the 3rd 
«defendant, and that for any acts done by the 2nd defendant during the course of 
the particular employment under Subramaniam Chettiar, the 9rd defendant would 
not be hable The 3rd defendant also raised the plea of contributory negligence 
and other defences 


The 2nd defendant driver remained ex parte 


The learned District Munsif found that the grd defendant ıs the owner of the 
loiry, that the damage was caused due to the negligence of the 2nd defendant, the 
«hiver of the lon y, and that the owner of the lorry ıs responsible for the tortious 
acts of his driver He accordingly passed a decree against the defendants 2 and 3 
for a sum of Rs 220-40 nP 


It is against this decree that the grd defendant the owner of the lorry, has pre- 
ferred this Revision Petition. 


The only point that has to be considered 1n this Revision Petition 1s whether 
the ard defendant ıs hable for the damage caused by his driver to the plaintiff's car. 
Itisthe admitted case that the lorry belongs to the 3rd defendant and the 2nd defend- 
ant was in his employment at the time of hiring the lorry to one Subramaniam 
Chettiar for marriage purposes. Since the lorry was lent to some person for marriage 
purposes, can we say that the driver 2nd defendant continued to be the servant of 
the owner of the lorry ; or did he become the servant of the person to whom the 
lorry was lent on hıre Ít 1s true that a person can in fact and 1n law be a servant 
of more masters than one. In Salmond on Torts, 11th edition, while discussing 
the effect of lenaing a servant, the learned author says at page 102 

** When a servant is lent by his employer to do work for another, 1t 1s a question of fact, depend- 
ing on the nature of the arrangement and the degree of control exercised over the servant, whether he 
becomes quoad hoc the servant of the person for whom he 1s working or remains 1n all respects the servant 
of his ordinary employer When a servant has thus two masters, the responsibility for a tort com- 
mitted by him lies exclusively upon the master for whom he was working when he did the act com- 
plamed of ^ 

One of the most frequently quoted judgments 1n this connection is that of 
Mc Cardie, J., ın Performing Right Society Lid. v Mitchell and Booker! , where 1t was 
observed at page 767: 

‘ The nature of the task undertaken, the freedom of action given, the magnitude of the contract 
amount, the manner in which it 15 to be paid, the powers of dismissal and the circumstances under which 
payment of the reward may be withheld, all these bear on the solution of the question It 
seems, however, reasonably clear that the final test, 1f there be a final test, and certainly the test to be 
generally applied, lies ın the nature and degree of detailed control;over the person alleged to be a 
servant. ” 

Therefore the principle seems to be that whenever 1t 1s necessary to discover 
whether or not one man 1s the servant of another the chief enquiry must be directed 
towards finding who has the power to control and it 1s also essential to know how 
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and by whom a person 1s paid, by whom and in what circumstances he may be 
dismissed It ıs in this connection that a distinction ıs drawn between a contract: 
of service and contract for service This distinction had been recognised in two 
cases, namely, ın Quarman v. Burneit!, and Jones v. Scullard? In the former case, 
the defendants, two ladies, who kept a carriage, had for a period of about three 
years, been in the habit of hiring for the day or for the drive horses and coachman 
from a particular job mistress. Owing to the negligence ofthe coachman in leaving, 
the horses unattended while the carriage was standing at the door of the defendants’ 
house the horses started off and came into collision with the plaintiff’s chaise The 
question arose whether the defendants were liable to pay compensation ° It was 
held that the defendants were not liable as the coachman was entirely under the 
control of the job-mistress But ın Jones v Scullard?, the defendant owned horses, 
harness and a brougham which he kept at a livery stable. Whenever the defen- 
dant wished to use the carriage, the owner of the stables supplied one of his men to 
drive During such drives there was an accident causing damages to a jeweller who- 
was carrying on business ‘The question arose as to who was responsible for the 
damage and incidentally the question whether the driver of the brougham was the 
servant of the defendant or the servant of the person who supplied the cabman to 
drive the carriage Lord Russel of Killowen, C J., observed at pages 574-575 : 

*'The principle .. 1s that 1f the hirer simply applied to the livery-stable keeper to drive 
him between certain points or for a certain period of time, and the latter supplies all necessary for that 
purpose, the hirer 1s 1n. no sense responsible for any negligence on the part of the driver But ıt seems- 
to me to be altogether a different case where the brougham, the horse, the harness, and the livery are 
the property of the person hiring the services of the driver And ın such a case, especially if, as here, 
the dirver has driven the hirer for a considerable period of time and been approved by him, and the- 
horse 1s one the characteristics or peculiarities of which neither the livery-stable keeper nor his driver 
have had any practical opportunity of becoming acquainted with, there 1s, 1t seems to me, evidence- 
upon which a Jury would be justified 1n coming to the conclusion that the driver was upon the occa- 
Don in question acting as the servant, not of the hvery-stable keeper, but of the person who hired. 

in 

The Court of Appeal in Century Insurance Co. v. N.I Road Transport Boad?, agreed. 
that the test to be applied ın deciding whether a man ıs the servant of another 1s 
the one formulated by Bowen, L J., in Donava v. Laing, ete Syndtcate,* . 

"t in whose employment the man was at the time when the acts complained of were 
done, 1n this sense, that by the employer 1s meant the person who has the nght at the moment to control. 
the doing of the act” 


In another case Moore v. Palmer?, Bowen, L.J., laid down the important test at 
page 782 that 

** The great test was this—whether the servant was transferred, or only the use and benefit of his 
work ” 


In the present case the driver was not transferred but only the use ofjhis services. 


The principles which should guide the Court in deciding the question whether 
there was a transfer of a servant from his general employer to another were als 
laid down ın Chowdhary v. Gillot$. The plaintiff in that case took his motor car to 
the manufacturers for repairs and after handing 1t over to'the company with instruc- 
tions regarding the repairs required, he asked for a lift to the nearest railway station. 
An employee of the company was instructed to drive him to the station in his (the 
plaintiff’s) own car On the way owing to the negligence of the person who was. 
deputed to drive the car, the car collided with a lorry and the plaintiff was injured. 
The plaintiff filed the suit for damages against the manufacturing company and the 
person who was deputed to drive the car. ‘The company contended that they were 
not liable for the negligence of the person who drove the car because the relation- 
ship of master and servant did not exist between the company and their general 
servant at the time of the accident, as the plaintiff was in control of his own car and 
the servant himself, and not merely the benefit of his services had been transferred. 
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to the plaintiff. It was held that the company had lent the plaintiff the services 
of their servant and had not transferred the servant himself to the plaintiff and the 
driver did not become the servant of the plaintiff. In that case Streatfeild, J., 
laid down certain principles which I think would apply to the facts of the present 
case ‘They are 


(1) A general servant remains the servant of the master who pays him and there is a presump- 
tion against the transfer of that servant as distinct from his services, and the presumption 1s all against 
there being such a transfer 


{2) The burden of proof of such a transfer 1s a heavy one 


(3) It must be proved that there was such a transference of the servant as to pass the right or 
authority to control him in the manner of the execution of the act ın question 


(4) It 1s a question of fact involving the whole circumstances of the case whether there has 
been such a transference of the right or authority to control In deciding the question the following 
things have to be kept in mmd who 1s paymaster, who can dismiss, how long the alternative service 
lasts, what machinery 1s employed 


In the instant case, the 3rd defendant who is the owner of the lorry lent the loriy 
and the driver 2nd defendant to one Subramaniam Chettiar for marriage purposes 
and at the time of the accident the 2nd defendant continued to be the servant of the 
srd defendant and the person who hired the lorry and the driver had no control 
over the 2nd defendant If the tests laid down 1n the above said cases are applied 
to the facts of the case the grd defendant the owner of the lorry, will also be certainly 
hable fo. the damages caused to the plaintiff's car 


The learned Counsel for the petitioner further contended that though the 2nd 
defendant 1s the servant of the 3rd defendant, since he has taken the work of the 
hirer he 1s in the eye of the law the servant of the latte: and the latter is in the eye 
of the law the employer In support of this contention he relied on the decision 
in Bull & Co v West African Shipping Co.!. But the facts ın that case are cntirely 
different from those of the present case. 


It will be useful to refer to the decision of a Bench of the Calcutta High Court in 
National Shipping Co v. Harpada? In that case the owner of a motor launch Uma 
(defendant 2) lent the launch to defendant 1 with all its crew on hire on certain 
conditions, the important among them being that the hirer would meet the running 
expenses of the launch and would effect the repairs in the event of any breakdown, 
that the hirer would operate the vessel in navigable waters and that he would 
1epair at his cost if any damage was caused to vessel while it was with him The 
hirer also reserved the right to dismiss, penalise or change any crew when deemed 
necessary but agreed to 1nform the owner of the launch about the same for approval. 
The plaintiff in that case sent several bags of some perishable goods 1n four country 
boats. In the course of the journey the motor launch dashed against one of the 
country boats with the result that the said country boat with the entire merchandise 
went down and was lost in deep waters The plaintiff filed a suit for damages 
against the owner of the motor launch and the hirer. The Subordinate Judge held 
that defendant 2, the owner of the motor launch, was hable for the plamtiff’s loss. 
On appeal by the owner of the motor launch, the matter came up before the Cal- 
cutta High Court Mookerjee, J , while dealing with the appeal, reviewed the 
entire case-law on the subject and concluded thus . 


ee . There can be little doubt that, ın the present case, the general master, the appel- 
lant (the owner of the motor launch), would be lable There 1s nothing here to indicate that the 
control of the manner 1n which the motor launch Uma was to be driven was with the temporary 
employer, respondent No. 2 (hirer), and this was plainly a case where the services of the serang—and 
not the serang as or gua servant—were transferred FE On the facts, therefore, it is 
well established that the requisite control over the serang was with the appellant company so as to 
make it his master for purpose of the maxim ‘ respondent superior’, and the habihty for his tort must, 
accordingly, rest with ıt ” 
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In this case also the driver 2nd defendant continued to be under the control of the 
3rd defendant for all purposes and as such the grd defendant will be hable for the 
damages 

The Civil Revision Petition therefore fails and it 1s dismissed. No costs. 


PRN Petition dismissed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS 
(Special Original Jurisdiction.) 
PRESENT —MR. Justice K. SRINIVASAN. 
The Secretary, Tiruchengode Mill Workeis’ Union. Tiruchen- 








gode, Salem District Petitioner* 
U. 
The Industrial Tribunal, Madras and another .. Respondents 


Madras National and Festival Holidays Act (XXXIII of 1958), section 5 (3) Provrso—Scope—Absence of 
worker by participation 1n illegal strike— Continuous service ° 1s broken—. Not entitled to wages for holidays 


The requirement under section 5 (3) of the Madras National and Festival Holidays Act that a^ 
"worker 1n order to be entitled to be paid the wages for the holidays should have been ın the service of 
the employer for a total period of thirty days within a continuous period of ninety days immediately 
preceding such holiday, will not be satisfied if the worker 1s absent by participating ın an illegal strike 
within the period Ifa strike was illegal under the law notwithstanding that a disciplinary action 
could be taken against the workers for that reason and that the relationship of master and servant still 
continued to subsist, ın the context of the special enactment, ıt did break up the continuous service 
that was required 

Petition under Article 226 of the Constitution of India, praying that in the 
circumstances stated therein, and in the affidavit filed therewith, the High Court 
will be pleased to issue a Writ of Certeorare calling for the records relating to the 
order, dated 2nd December, 1960 and madeinI D. No 57 of 1960 passed by the 
Industrial Tribunal, Madras and published at pages 13 and 14 of Supplement to 
Part II, Section I of the Fort St George Gazette, dated 21st December, 1960 and 
quash the said orcer and made therein. : 


K V. Sankaran fo. S Mohan Kumaramangalam ard S. Ramaswamy, for 
Petitioner. 
M. R. Narayanaswami, for the 2nd Respondent. 


The Court made the followmg 

OrvEr.—The Industrial Tribunal, Madras, adjudicated a dispute that was 
referred to it The question it had to consider was whether the deduction of two 
days’ wages of the employees—members of the Tiruchengode Mill Workers’ Union, 
Tiruchengode, on the 11th and 12th June, 1960, by the Management, is justified 
and to what relief they are entitled. ‘The payment of wages for these two days 1s 
covered by the National and Festival Holidays Act, 1958, and it is not denied that 
but for certain features wages would have to be paid for these two holidays. What 
happened was that on the 24th of May, 1960, there was a strike of all the workers. 
This was claimed by the Management to be an illegal strike, because no proper 
notice had been given to the Management before the strike and also because the 
dispute which led to the strike was pending before the Tribunal: The strike was 
accordingly held by the Tribunal to be an illegal strike. The Tribunal further 
held that according to Proviso to section 5 of the Act mentioned, the employee 
should have had a period of thirty days’ continuous service immediately preceding 
the holiday in respect of which he 1s entitled to the wages. In the present case, by 
the intervention of the strike, the continuity of service became disrupted. The Tri- 
bunal adopted the substance of the definition of the expression ‘continuous service’ 
appearing in section 2 (eee) 1n. the Industrial Disputes Act. It held that these 
workers had therefore not completed a period of thirty days of continuous service 
immediately before the festival in question. It was however stated by the Tribunal 
tha as a gesture of goodwill the Management had agreed to pay wages for one of 
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these days The award was that the Management should pay the wages for one of 
these holidays and could withhold the wages for the other hohday. 


It 1s this order of the Tribunal that ıs 1mpugned ın this proceeding under 
Article 226 by the Workers’ Union. It 1s clarmed that there is an error of law 
in that the relevant provision of the National and Festival Holidays Act has not 
been correctly interpreted by the Tribunal. 


Section 3 of the National and Festival Holidays Act, Madras Act XXXIII of 
1958, provides that every employee shall be allowed 1n each calendar year holiday 
of oné whole day on the 26th of January and the 15th of August and five other hoh- 
days each of one whole day for such festivals as the Inspector may 1n consultation 
with the employer and the employees specify in respect of any industrial establish- 
ment, that 1 to say, in addition to the two days specified which the Act itself 
declares to be holidays, the employer and the employees may agree to have five 
othe: holidays Section 5 (1) states that every employee shall be paid wages for 
each of the holidays allowed to him under section 3. Sub-section (2) of this section 
gives an option to the employee to be paid wages 1n a particular way if he works 
on any holiday allowed under section 3 — Sub-section(3) stated that notwithstanding 
sub-sections (1) and (2), an employee who 1s paid wages by the day or at piece 
rates shall be entitled to be paid wages for any holiday in the manner prescribed 
therein. There 1s a Proviso which states 

** Provided that no such employee shall be entitled to be paid any wages for any of the holidays 


allowed under sub-section (3) other than the 26th January, and 15th August if he has not completed 
a period of thirty days continuous service immediately preceding such holiday ” 


It ıs this Proviso that calls for interpretation. The Explanation to this section states 
that a weekly or any other holiday or authorised leave availed of by an employee 
Shall be included in computing the thirty days mentioned therein 


It may be mentioned that this Proviso was amended to read thus by Act 
XLIII of 1961 

“ Provided tht no such employee shall be entitled to be paid any wages for any of the holidays 

allowed under section 3 other than the 26th of January and the 15th August, unless he has been in the 


service under the employer for a total period of thirty days within a continuous period of ninety days 
immediately preceding such holiday ” 


On behalf of the Management 1t has been contended that where an illegal strike 
has intervened, the period of continuous service 1s broken and reliance was placed 
in this regard upon the definition contained in the Industrial Disputes Act. For 
the petitioner, 1t 15 urged that the definition in the Industrial Disputes Act cannot 
govern and that even an illegal strike does not break up the continuity of service. 
Support was sought from the decision of the Supreme Court in Feevanlal Ltd v Its 
Workmen!, In that case, the expression ‘ continuous service ° had to be interpreted. 
But that expression had been used in a gratuity scheme framed under an award. 
It was not defined in the scheme itself The question was whether an unauthorised. 
absence from duty for about 8} months caused a break in service for the purposes 
of calculating the qualifying period The relevant part of the gratuity scheme 
provided that an employee would be entitled to gratuity on voluntary retirement 
or resignation after fifteen years of continuous service. The Management contended 
that there was a break in his service by reason of the unauthorised absence and that 
therefore the length of continuous service was not established. Their Lordships 
observed that the definition contained 1n section 2 (eee) of the Industrial Disputes 
Act 1s no doubt relevant . 

* But its operation cannot be automatically extended in dealing with an interpretation of the words 
‘continuous service’ 1n an award made in an industrial dispute unless the context ın which the expression 
is used ın the award justified ıt. In other words, the expression * continuous service’ may be statutonly 
defined, ın which case the definition will prevail. An award using the said expression might itself give 


the definition of that expression and that will bind the parties in dealing with the claims arising from the 
award Where however the award does not explain the said expression and statutory definitions con~ 
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tained in other Acts are of no material assistance, 1t would be necessary to examine the question on princi- 
ple . 


Proceeding further, their Lordships point out that continuous service in the context 
of the scheme postulated the continuance of the relationship of master and servant. 
They observe that ıf the servant resigns his employment or 1f the employer terminates 
the service of the employee, the continuity of service comes to anend ‘The conti- 
nuity could also be disrupted by operation of law. But they state that 1t 1s difficult 
to hold that merely because an employee 1s absent without obtaining leave that itself 
would bring to an end the continuity of service. Sumlarly, the;participation, in an 
illegal strike which may incur the punishment of dismissal may not by itself bring 
to an end the relationship of master and servant. It may be a good cause for ter- 
mination of service. But meré participation in an illegal strike cannot be 
said to cause a breach 1n continuity for purposes of gratuity scheme. It 1s argued 
by Mr K V Sankaran, learned Counsel for the petitioner that applying the prin- 
ciple of this decision, ıt cannot be said that participation in the illegal strike has 
caused a break in the service in the present case as well, for the reason that the 
relationship of master and servant has not ceased to exist. 


The matter 1s certainly not quite an easy one to decide. Mr. M. R. Naraya- 
naswamu, learned Counsel for the Management, referred to another decision of the 
Supreme Court Buckingham Carnatic Company v. Its Workers!. In that case, there was an 
illegal strike The question was whether by reason of that strike the workers lost their 
right to the benefit of the holidays they would have otherwise got under the leave 
rules of the mill. The question arose under section 49-B (1) of the Factories Act. 
The Industrial Tribunal to whom the disputes had been referred held that the conti- 
nuity of service was broken by the interruption caused by the illegal strike and that 
as a consequence the workers who had participated in such a strike were not entitled 
to the annual hoh lays with pay On appeal, the Labour Appellate Tribunal was 
of the view that the strike did not cause any interruption in the workers’ service and 
it was ordered that holidays at full rates should be given to the workers ‘The 
management appealed and contended before the Supreme Court jhat continuity of 
service was broken by the interruption caused by the illegalstrike and that the work- 
ers were not entitled to annual hohdays under section 49-B (1), 1nasmuch as they 
would not have completed the period of twelve months continuous service 1n the 
factory and that the non permitted absence as a result of the concerted refusal to 
work even for two to four hours in the course of a workng day amounts to an illegal 
strike and consequently an interruption of service of the workers This contention 
was accepted by their Lordships It may be mentioned that section 49-B of the 
Factories Act provided for holidays with pay 1f the worker had completed a period 
of twelve months continuous service in a factory. The Explanation to that section 
allowed the taking into account of sickness or other leave periods, but excluded any 
strike which was an illegal strike. The principle underlying the relevant sections 
which their Lordships had to construe are almost similar to the provisions of the 
Festivals and Holidays Act now in question Their Lordships took the view that 
this interruption by the illegal strike caused a breach in the continuity of service or 
the continuous service that was 1equired. 


It seems to me that the principle of this decision must apply under the circum- 
stances of the present case. Ifa strike was illegal under the law, notwithstanding 
that a disciplinary action could be taken against the workers for that reason and 
that the relationship of master and servant still continued to subsist, 1n the context 
of the speical enactment, I am inclined to take the view that it did break up the 


‘Continuous service that was required. In that view, I can see no error of law im 
the order of the Tribunal. 


The petition fails and 1s dismissed. There will be no order as to costs. 


VS —— Petition dismissed. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS 
PRESENT —MR. Justice G R. JAGADISAN 


XK. Simivasan Iyengar Appellant 
v. 
Khader Mohideen Rowther (died) and others Respondents 


Madras City Tenants’ Protection Act (IIT of 1922) as amended by Act (XIX of 1955), section 9—Applica- 
tton for directing landlord to sell—Pertods of lımtatıon under— One month after the commencement of operation of 
Act or within one month of service of suit summons—Summons—Reference to summons in the suit and not to notice 
in an execution petition 


Section 9 of the Madras City Tenants’ Protection Act provides a period of limitation comprehen- 
sively in respect of all stages of the proceedings in a suit for eviction According to the plain and gram- 
matical meaning of the language of the section, as regards suits filed after the date of the extension of 

«the Act or suits which though filed earher had not proceeded to the stage of the defendant being served 
with the suit summons, the application under section 9 to sell the property to the tenant can be filed 
within a month after service of the summons Where the suit has ended ın a decree or where the suit 
1s pending after service on the defendant, the application should be filed within one month after the 

-date of operation of the Act to the extended arca. 


The word “ summons " in section 9 clearly indicates the summons ın the suit It cannot refer to 
any notice served in an execution petition filed by the landlord for delivery of the property and an appli- 
-cation under section 9 of the Act filed within one month from date of service in the execution petition 
cannot avail, if it was not within one month of the commencement of the operation of the Act 
Appeal against the Order of the District Court, Madurai, dated 24th Decembers 
1959 and made in AS No. 123 of 1959 (O P. No 51 of 1957, Distiict Munsif?, 
‘Court, Madurai Town). 


N R Gowndachan, for Appellant 
N K Ramaswam and K  Kuppuswami, for Respondents. 


The Cout delivered the following 


Jupcmentr —The facts giving 11se to this Civil Miscellaneous Second Appeal 
aieasfollows A vacantsite belonging to two individuals Kadar Mohideen Rowther 
and Ibrahmsa Rewther was leased to the appellant (Srinivasa Iyengar) for a period 
-of 10 years on 26th April, 1938 on a monthly 1ent ofRs.40 The lease deed, Exhibit 
A-3 1n the case, provided for an option in favour of the lessee to obtain a 1enewal for a 
penod of two years after the expiry of the ten-year period At the end of the ten 
years fixed under the lease the tenant (appellant) exercised the option and continued 
to be tenant tll rst April, 1950 Thereafter he claimed a further extension but the 
lessors would not consent to it This dispute between the parties culminated in a 
suit O S. No 327 of 1950 which was a suit filed by the lessors for evicting the lessee. 
The trial Court granted a decree for eviction. There was an appeal by the tenant 
in AS No 94 of 1951 on the file of the District Court of Madurai and at that stage 
the paities entered into a compromise on 13th December, 1951. ‘The terms of the 
compromise were that there should be a fresh lease for a period of five years fom 
ist January, 1952 to 31st December, 19 56 on an enhanced rent of Rs 150 per month 
and in the event of the lessee failing to deliver possession at the expiry of the lease 
period, he should pay rent at the rate of Rs 200 tll delivery But ıt must be noted 
that the lease was for a fixed terms of five years which, as stated already, expired on 
31st December, 1956 ‘The lessors then issued a notice calhng upon the tenant 
(appellant) to deliver possession The notice was refused and the lessors filed an 
execution petition under the compromise decree which embodied the terms of the 
compromise arrived at between the parties during the pendency of A.S No 94 of 
1959. They filed E P. No. 149 of 1957 for obtaining delivery of the site The 
Madras City Tenants’ Protection Act was extended to the City of Madurai and 
the consequence was that the appellant filed three applications’ (1) under section 
-9 of the Act to compel the lessors to sell the property to him for the amount to be 
fixed by the Court (2) under section 10 of the Act to fix the value of the buildings 
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erected by him on the site and to direct the landlords to pay the same as condition 
precedent for evicting him from the property and (3) another petition O.P No 51 
of 1957 to determine the fair rent at Rs. 80 per month and for a declaration that the 
f au 1ent thus fixed should take effect from 12th September, 1955, when the Act 
Came into operation as regards Madurai City. In this Civil Miscellaneous Second. 
A ppeal, I am now concerned only with the question whether the application by 
the appellant in the Court below under section 9 of the Act to compel the lessors 
to convey the site to him for a value to be fixed by the Court was filed in time. The 
Courts below have taken the view that the application 1s time-baried and have 
dismissed the application The question ıs whether that view 1s correct ° 


The compromise decree 1s dated 12th January, 1951. The appellant was to 
continue 1n possession under the terms of the decree for a period of five years that 
is up to 12th December, 1956 E P No. 149 of 1957 for delivery was filed on 31st. 
January, 1957 The application EA No. 279 of 1957 under section 9 of the Madras 
City Tenants’ Protection Act was filed by the appellant on 26th February, 1957. 
The contention urged by Mr. N R. Govindachari, learned Counsel for the appellant, 
is that the application 1s not barred by limitation as he has filed the application 
within one month after the date of service in the execution petition Now the terms 
of section 9 of the Act are quite clear. In so far as ıt ıs material the section reads + 

* Any tenant who is entitled to compensation under section 3 and against whom a suit in eject- 
ment has been instituted ... may, within one month of the date of the Madras City Tenants’ 
Protection (Amendment) Act, 1955, coming mto/force or of the date with effect from which this Act 1s 
extended to the municipal town or village in which the land is situate, or within one month after the 
service on him of summons, apply to the Court for an order that the landlord shall be directed to selb 
the land for a price to be fixed by the Court. E 
As stated already the Amendment Act came into operation in the City of Madurai 
with effect from 12th September, 1955 On a strict and literal interpretation of 
the provision under section 9, there cannot be any doubt that the application 1s 
time-barred The application has not been filed within one month after the com- 
mencement of the operation of the Act as regards the City of Madurai The suit 
itself having been filed and there having been a decree prior to the extension of the 
Act to the Madurai area, there can be no question of an application being preferred. 
within one month after the service of the summons Mr. Govindachari-however 
contends that the word ‘summons’ has got to be understood in the context as any 
process of Court by which the possession of the tenant 1s actually threatened to be 
taken away It may be that such construction is just and equitable but, in my 
opinion, the word ‘summons’ clearly indicates summons ın the suit Further 
section 9 begins with the words “‘ any tenant against whom a suit in 
ejectment has been instituted". The ‘summons’ refers only to a suit In a case 
where there 1s already a decree for eviction agamst a tenant, there would be no 
impediment 1n his way to seek relief under section 9 of the Act by filing a proper 
application within the one month after the extension of the Act to the area 1n which 
the property ıs situate. The section provides a period of limitation comprehen- 
sively in respect of all stages of the proceedings in a suit for eviction. As regards 
suits filed after the date of extension of the Acto: suits which though filed earlier had 
not proceeded to the stage of the defendant being served with suit summons, the 
application can be filed within a month after service. Where the suit has ended in a 
decree or where the suit is pending after service on the defendant, the application. 
should be filed within one month after the date of operation of Act This, in my 
opinion, 1s the plain and grammatical meaning of the language of the statute. It 
would not be proper to substitute any notions of equity or justice in a statute in 
which the words are plain and unambiguous. I agree with the Court below that. 
the application of the appellant under section g is barred by limitation. 


The Civil Miscellaneous Second Appeal[fails and is dismissed with costs 
Memorandum of Objections ıs not pressed and it ıs dismissed. No costs. 


No leave. 
V.S. ———— Appeal dismissed. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT: —-MR S. RAMACHANDRA Ayyar, Cheif Justice, AND MR JUSTICE 
K S VENKATARAMAN. 


Barjor Hoshangjı Vakıl and Others .. Appellants* 
y 
The Mettur Chemical and Industrial Corpo1ation Ltd. . Respondent. 


Income-tax Act (XI of 1922), sections 16 (2), 81 (5) and 49-B —Company and shareholder—Scheme of 
mncome-tax—Tax-free dividend—Preference shayeholder— 1 ax habilty of company on dindends— Whether as agent" 
or trustee of shareholder—Company not liable to pay tax on account of losses and depreciation set-off —1 ax payable 
on distributed drndend—Claun by shareholder as incident of tax-free dwidend—Whether sustainable 


The appellants were the preference shareholders of the respondent company and under the Artı- 
cles of Association, entitled to a guaranteed six per cent 1ncome-tax free dividend For the years 1950- 
51 to 1956-57, the company was not liable to pay 1ncome-tax because of losses and depreciation allo- 
wances. But it declared the six per cent dividend in favour of the preference shareholders The 
appellants, assessees under the Indian Income-tax Act, on the basis of dividends being tax-free claimed 
payment from the company of Rs 3,990 12, being the income-tax payable on the dividends by the 
company to the Revenue On the claim being rejected 1n the lower Courts, the High Court on a 
Second Appeal preferred by the assessee, 


Held Where the Article of Association of a company provides that a preference shareholder 
will be entitled to be paid a fixed percentage as dividend tax-free, 1t can only mean that the declared 
percentage of dividend will be paid by the company to shareholder m full without providing for or 
taking away therefrom the tax 


A limited company 1s a juristic person and will be chargeable to tax on profits earned by ıt. In 
paying such a tax 1t discharges 1ts own liability and 1s not acting as the agent or trustee of the share- 
holders. Thus the tax paid by the company can only be part of the profite Even 1f dividends are 
distributed to the shareholders after payment of tax, the dividend income in the hands of the share- 
holder would again be liable to tax by reason ofthestatute The Income-tax Act 1n order to remedy 
the injustice ofthe income suffering tax twice over has provided 1n sections 16 (2), 18 (5) and 49-B, by 
applying the principle of ‘grossing up’, as a result of which where the shareholder pays a lesser rate 
of tax than the company, he will have the benefit of the difference between the standsrd rate and the 
rate applicable to him A credit for the tax 1s given in the assessment ofthe shareholder for the 
amount by which the &et dividend has been increased under section 16 (2) 


It 1s not as a portion of the tax that ıs paid on his behalf that the shareholder gets credit under 
section 18 (5) for the tax paid on that portion of the profits which was given to himasdividend The 
shareholder 1s liable to pay his own tax, but the Act provides only a relief by the machinery provided 
for in sections 16 (2), 18 (5) and49-B It will follow that the conception that the tax paid by a company 
was really a part of the income of the shareholder cannot apply 


A tax-free dividend does not and cannot mean that the dividend would not be liable to tax in the 
hands ofthe shareholder Ifthe company paid tax in respect of the dividends already, the shareholder 
would be entitled to reliefin his assessment under the provisions ofthe Act But where the company 
1tsel fwas not assessed to tax, no question ofgrossing up of dividend can at allarise, and the shareholder 
would have no right to call upon the company to pay him the standard tax payable with reference to 
the dividend paid to him 

A tax-free dividend does not imply a contract of indemnity by which the shareholder 1s assured 
that he would retain the dividend without any incidence of taxation 


Per Venkataraman, 7 —The liability to gross up under section 16(2) 1s interwoven with the relief 
which the shareholder gets under sections 18(5) and 49-B and the provisions are based on the hypothesis. 
that tax has been paid by the company or will be payable by 1t and therefore credit should be given 
to the shareholder But where income-tax 1s not payable by the company, there 1s no basis for the 
relief or for the grossing up 


Appeal against the decree of the District Court of Salem in Appeal Suit No. 277 
of 1959, preferred against the decree of the District Munsif (Additional) of Salem 1n. 


Original Suit No. 822 of 1958. 

R. Gopalaswamy Ayyangar, for M/s. King & Patridge, for Appellants. 

K. Rajah Ayyar and V. Seshadri, for Respondents. 
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The Couit delivered the followmg Judgments: 


Ramachandra Ayyar, C J —This Second Appeal raises a question of some 1m- 
portance and difficulty The appellants who are closely related, the first four among 
them bemg members of one family and the fifth, the husband of the fourth appellant, 
held severally and jointly 150 preference shares 1n the Mettur Chemical and Industrial 
‘Coiporation Ltd , the respondent herein, a public limited company having a share 
capital of Rupees one crore divided into *‘(a) 20,000 six per cent. 1ncome-tax free 
cumulative prference shares of Rs. 100 each, but with no further ri ghts in the partici- 
pation of the profis of the company, and (6) 8,00,000 equity shares of Rs. lO each ”. 
The company carries on business in the manufacture and sale of chemicals and their 
by-products Its year of accounting 1s the financial year From the years 1950-5] 
to 1956-57, the profits made by the tompany stood wiped out in the accounts by 
reason of setting them off against the depieciation allowable under the Indian Income- 
tax Act and also against the losses 1ncurred 1n the previous years which were being 
Carried forward from year to year. But the profits earned during those years, 
though set-off for the purpose of income-tax, enabled the company to declare divi- 


shares dividends appropriate to their holding at six per cent by means of dividend 
warrants issued 1n the prescribed form As the company had not paid mcome-tax 
‘during these years, the dividend warrants specified only the amount of dividend 


The first appellant was an assessee under the Indian Income-tax Act jn his ındi- 
vidual capacity He included the dividends received by him in his total income for 
the relevant years and has been assessed to tax at the rate appropriate to his income. 

~Claiming—a claim that has been contested by the respondent company—that under 

the terms of the Memorandum of Association the holders of preferential shares 
would be entitled not merely to the guaranteed dividend of six per cent. but to a 
certificate of deduction of tax at source 1n respect of such dividend, the appellants 
instituted the suit which has given rise to this appeal for recovery of a sum of 
Rs. 3,990-2-0 from the company The appellants put their case thus in para- 
graph 12 of their plaint : 

“ The plaintiffs submit that ın view of the aforesaid provision contained in the defendant com- 
ipany's memorandum of association, the defendant company was bound to pay the said dividends 
‘to the plaintiffs free of 1ncome-tax, so that not only would such dividends not be liable to any 
sincome-tax in their hands, but the plaintiffs would also be entitled, except when the provisions of 

section 15-C of the said Act applied, to claim a refund of the income-tax paid to the Government 
of India by the defendant company in respect of the said dividends when the rate applicable to 

«them was less than the maximum rate” 

‘Ultimately, the appellants sought a declaration that the company was hable to pay 
them an amount equivalent to 1ncome-tax at the maximum rate applicable to com- 
panies on dividends of preference shares paid by the company and for recovery of 
‘the sum referred to above. 


The substantial or the only question for consideration 1s whether under the 
terms of the Memorandum of Association of the company, the holders of preference 
shares are to be given not merely the guaranteed dividend of six per cent but also 
the tax at the maxunum rate payable by the company, so that 1n the years 1n which 
the company 1s not assessed to the tax for one reason or another, ıt should make 
-over to the shareholder the amount which 1t could have paid as tax on the amount 
‘of the dividend. 


The case for the company 1s that “ income-tax free diidend” only means that 
iis between the company and the preference shareholder, the six per cent. agreed 
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+o be paid as dividend ıs not to be diminished by any retention of tax by the com- 
pany out of 1t towards the tax payable by the company 1n respect of such dividend. 
"The decision of the case therefore turns on the true meaning of the phrase sıx per 
cent. income-tax free cumulative preference shares ‘The 
phrase literally interpreted might mean little, as 1t will not be for the company or its 
shareholders but for the taxing statute to say whetber the tax 1s payable on the 
dividend or not The dividend paid or distributed by a company to 1ts share- 
holders will undoubtedly constitute 1ncome ın the hands of the recipient and will be 
Tiable to charge under the Income-tax Act unless of course the statute has provided 
for exefaption The words “ tax-free dividends” are however ın common use in 
company parlance and have been the subject-matter of judicial interpretation In 
Cull v Commis of Inland Revenue?, Lord Atkin speaking of a declaration by a 
company that dividend shall be paid tax free said at page 57 — 

“ Such a declaration 1s equivalent to giving the shareholder the right to such a sum as after 
making the deduction of the appropriate amount attributed to tax will produce the net tax-free 


dividend ın fact paid Such a larger sum in truth represents the profit to which the shareholder 
‘has become entitled from the company." 


Again Lord Macmillan interpreting the expression said that 1t meant 


** The expression has, however, been judicially interpreted to mean a dividend of such a sum as 
after deduction of tax gives the actual sum received The tax free dividend 1s not really a dividend 
of the amount received, but a dividend of a larger sum less the tax thereon ” 


But that was a case where the company did not in fact deduct the tax although 
at was paid out of the taxable profits, that 1s, a case where dividend was paid without 
any deduction of tax. As I shall presently show, the interpretation of the words 
will, to a large extent, depend on the context in which they occur. 


The appellants contended that under the terms of the Memorandum of Associa- 
tion and Articles of Association, a preference shareholder would be entitled in case 
the company did not itself pay the tax to get from it a certificate under section 20 
of the Actor at least the amount which the company would have paid as 1ncome-tax. 
with respect to the shares held by that shareholder In other words, that the terms 
six per cent tax-fiee dividend meant six per cent plus the standard or the maximum 
rate of tax which the company would have paid the Revenue had it been assessed 
Both the lower Courts have declined to accept that contention and dismissed the 
appellants’ suit. 


Mr. Gopalaswamy Ayyangar, who appeared for the appellants, put their case in 
a somewhat different form According to learned Counsel, the Articles of Association 
should be read as amounting to a contract by the company with the preference share- 
holder that the latter would be entitled to get six per cent return on the share with- 
out being obliged to pay tax thereon In other words, the A1tcles of Association 
amounted to imdemnity by the company to the share holder that he would not be 
liable to pay any tax thereon Iam, however, unable to regard the contract contained 
in the Articles of Association that the preference shareholder will be given six per 
cent income-tax free dividend as amounting to a guarantee that such dividend 
would be free from tax in the hands of the recipient himself. The inconvenience of 
such an interpretation will be obvious 1f I refer to one or two illustrations Suppose 
there are two preference shareholders, one who by virtue of his higher income, 
1s assessable to tax at the maximum rate, and the other, who by reason of his moderate 
income will be liable to a lower rate of tax The argument, if sound, would mean 
that for the former shareholder a larger amount should be paid to cover the tax 
on the six per cent dividend declared, while as regards the latter, a smaller amount 
would be sufficient. That 1s to say, between the same category of shareholders, 
there will be a discriminatory treatment Then agar, 1f the dividend were to include 
tax payable by the shareholder 1n respect of his dividend income, the declaration 
of dividend will then have to wait till the individual assessment of shareholders 1s 
De and the amount of tax in relation to the dividend received by them ascer- 
tamed. 
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The expression “ tax-free’ ıs, as I shall show presently, equally open to another 
construction. But before going into that, it will be useful to refer broadly to the 
incidents of a declaration of dividend by a company and the assessability to tax 
under the Indian Income-tax Act. 


A dividend ıs a share of the company’s profits. It may be, as 1n the present 
case, at a fixed rate, or one determinable for each year out of the amounts allocated 
to the shareholders by the company. In either case, the company 1s not bound to 
divide the entirety of 1ts profits amongst 1ts shareholders, unless there 1s some provi- 
sion in its Memorandum or Articles of Association which compels it to.do so. 
Whether the entire profits are to be divided between the shareholders or whether 
a portion of such profits should be set apart for specified purposes and the rest alone 
1$ to be distributed 1s a matter for the company to decide. But when the company 
decides to set apart the whole or part of its profits for distribution amongst its share- 
holders as dividends, it should do ıt according to the terms of 1ts constitution. It 1s 
well known that 1t 1s not necessary that equal rights and privileges should be attached 
to all shares. There may be preference shares, such preference existing either in 
regard to the capital or dividend or both or with respect to other matters Preference- 
shares, normally speaking, carry a preferential right to dividend which 1s expressed 
ın a percentage of the nominal value of the share But the right of a preference share- 
holder to obtain that dividend will arise just as in the case of an equity shareholder 
only, when the dividend ıs declared Ifa dividend 1s not so declared, he will, where 
the dividend is cumulative, be entitled to the dividend at the stipulated rate, including 
arrears, out of the dividends declared ın future years As I said before, dividend 
1s Out of the profits, and the declaration of dividend would pre-suppose the existence 
of distributable profits 1n the company 


A limited company 1s a juristic person and will be chargeable to 1ncome-tax 
on profits earned by it In paying such a tax ıt discharges its own liability and 15 
not acting as the agent or trustee of the shareholders Thus, the mcome-tax paid 
by the company can only be part of the profits In Attorney-General v Ashtow 
& Co 1, Buckley, J , (as he then was) said . 

“ The mcome-tax 1s part of the profits, namely, such part as the Revenue is entitled to take out 
of the profits A sum which 1s an expense which must be borne whether profits are earned or 


not, may no doubt be deducted before arriving at profit. But a proportionate part of the profi:- 
payable to the Revenue 1s not a deduction before arriving at, but part of, the profits themselves ” 


Normally, therefore, a company before declaring its dividend, to 1ts shareholders 
will have to set apart from out of the profits earned, the amount payable to tax 
and 1t will only be the balance that could be distributed amongst the shareholders.. 
When, theiefore, the Memorandum or Articles of Association of a company 
provides that a preference shareholder will be entitled to be paid a fixed percentage 
as dividend tax-free, ıt can only mean that the declared percentage of dividend 
will be paid by the company to the shareholder 1n full without providing for or taking 
away therefrom the tax That 1s to say, out of the profits earned by the company 
and set apart for the purpose of distribution of dividends, the compnay will first. 
pay the dividend to the preference shareholder at the rate specified, and out of the 
balance remaining the sum payable to 1ncome-tax will be deducted and the residue 
will be distributed among the equity shareholders. Preference shareholders have 
therefore this advantage, namely, that dividends due to them will be paid out of 
profits even without providing for the income-tax, although such tax would be 
payable even in respect of the dividends paid to them. The incidence of tax will, 
therefore, be felt by the equity shareholders who would otherwise have a larger 
percentage of profits The contention of Mr. Rajah Iyer, learned Counsel for the 
respondent, 1s that 1t 1s only 1n this case that the expression “ tax-free” has been 
used 1n the Memorandum and Articles of Association. 


Reference however was made before us to the decision reported in Attorney- 
General v Ashton Gas Co.1, where by a special Act under which a gas company 
was constituted ıt was provided that the profits divisible in any year amongst its 
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ordinary shareholders should not exceed a given rate ; it was held that an aliquot 
-share of the income-tax paid by the company should be included in the dividend paid 
over to the shareholders. There was no question in that case of payment of any 
tax-free dividend The only point that arose for consideration was whether the 
company acted beyond the terms of the statute which provided that the profits 
divisible in any year should not exceed a given rate ın paying the 1ncome-táx and 
then declaring dividend at the maximum rate permussible under the Act It was 
held that as the 1ncome-tax paid was part of the profits, 1n calculating the rate of 
dividend for the purpose of the Act, the mcome-tax should be included. But ıt 
must be remembered that in England although the company pays tax on profits 
made by it as any other tax payer, the shareholder who receives the dividend 
m respect of which tax had been paid, will not again be liable to pay tax in respect 
-of the dividends received — Thus 15 made clear in the speech of Lord Atkin in Cull v 
Inland Revenue Commissioners? 


* My Lords, 1t 1s now clearly established that in the case of a limited company the company 
itself ıs chargeable to tax on its profits, and that 1t pays tax 1n discharge of 1ts own liability and not 
as agent for its shareholders The latter are not chargeable with mcome -tax on dividends, and 
they are not assessed in respect of them The reason presumably 1s that the amount which 1s available 
to be distributed as dividend has already been diminished by tax on the company, and that it ıs 
thought inequtable to charge ıt again. At one time it was thought that the company 1n paying tax 
paid on behalf of the shareholder, but this theory 1s now exploded by decisions of this house , 
and the position of the shareholders as to tax 1s as I have stated ıt ” 


But the matter 1s however different under the Indian Income-tax Act. A com- 
pany will be liable to tax on the profits earned by ıt Even if dividends are distri- 
buted to various shareholders after payment of tax, the dividend income in the 
hands of the shareholder would again be liable to tax by reason of the same statute, 
the normal rule being that each person pays tax on his own income. The operation 
-of the provision will of course lead to 1njustice 1n that, the 1ncome suffers tax twice 
over by reason of the concept of the company being a distinct persona 1n the eye 
.of law The Act has remedied this injustice by sections 16 (2), 18 (5) and 49-B. 
Section 16 (2) provides for what has been described by Lord Atkin in the case refe- 
ferred to above as income-tax slang of grossing up. That ıs to say, 1n respect of a 
dividend received from a company, 1t 1s not the actual dividend that 1s included 1n 
the total income of the shareholder, but the actual dividend plus the hypothetical 
sum representing the income-tax attributable to the dividend paid at the rate applica- 
ible to the total income of the company. In other words, where income-tax has 
been paid by the company, the shareholder’s return of income grosses up the amount 
of dividend together with the standard tax which has been paid thereon Section 18 
45) gives credit for the tax paid by the company to the assessee That 1s to say, 
the credit for the tax 1s given ın the assessment of the shareholder for the amount 
by which the net dividend has been increased under section 16 (2) The result will 
‘be that where the shareholder pays a lesser rate of tax than the company, he will 
have the benefit of the difference between the standrd rate and the rate applicable 
to hım. In Commr. of Income-tax v. Blundell Spence & Co , Ltd ,?, Chagla, C J., 
while considering this aspect of the matter observed ° 


** A company pays tax on its profits, and having paid tax, ıt distributes dividends to its share- 
holders. In law, the company is the assessee and it 1s the company that pays the tax It would 
not be true to say that the company pays the tax on behalf of its shareholders But for certain sec- 
tions of the Income-tax Act, to which I shall presently draw attention, when an assessee receives 
dividends from a company, of which heis a shareholder, that dividend constitutes his income and 
the would have to pay tax on that income without any relief whatsoever But in order to avoid tax 
being paid on the same amount both by the company and by the shareholder, the Income-tax Act 
has provided certam machinery which gives relief to the shareholder, and that machinery 1s provided 
1n section 16 (2) and section 18 (5) Section 16 (2) provides for the grossing up of dividend income. 
The scheme of that sub-section 1s that a person's income Js not really the dividend which he receives 
from a company, but it 1s the dividend plus the tax paid by the company relating to that dividend. 
Therefore, by grossing up, you ascertain the real income of the assessee as far as dividend 1s concerned. 
"Now, when we turn to section 16 (2), 1t provides that the grossing up must be on the basis of the 
income-tax payable by the company on its total income Then we come to section 18 (5), and that 
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sub-section provides for the relief to the assessee The assessee’s income having been grossed up,. 
relief would have to be given to him 1n the amount which was already paid for tax by the company 
. -_ Therefore itis by this action that relef ıs given to the shareholderin his assessment in respect 

of the amount which has been increased under sub-section (2) of section 16 The increase under sec- 
tion 16 (2) would affect the rate at which the assessee would have to pay income-tax or super-tax ” 


This elucidation of the statutory provision has been adopted in Chidambaranr 
Chettia v Commr. of Income-tax? Section 49-B creates a sumilar fiction for the 
purpose of refund where adjustments could not be made by the operation of sections. 
16 (2) and 18 (5) 

It will be apparent from the above that 1t 1s not as a portion of the tax’ that 1s. 
paid on his behalf that the shareholder gets credit under section 18 (5) for the tax 
paid on that portion of the profits which was given to him as dividend. The share- 
holder is hable to pay his own tax But the statute provides only a relief by the 
machinery provided for ın sections 16 (2), 18 (5) and 49-B It will follow from the 
above that the conception that the tax paid by a company was really a part of the income: 
of the shareholder cannot apply to this country In England, as I have pointed 
out earlier, the shareholder 1s not obliged to pay tax 1n respect of the dividend, which 
in 1ts character as profits has suffered tax 1n the hands of the company If the com« 
pany had not paid tax, the shareholder would be liable to pay tax If 1t1s not assessable 
in the hands of the company, the shareholder would have to pay the tax. It could 
therefore, be said in such a case thata tax-free dividend, thatis, onein respectof which 
tax had been paid by the company, 1s really the dividend actually paid plus the aliquot 
share of the tax paid by the company In India, however, a company 1s as much a 
unit of taxation, as an individual and when it pays tax on 1ts income, 1t 1s discharging 
its own liability. The shareholder does not get the benefit of the payment except 
as provided for under sections 16 (2) and 18 (5). Tax-free dividend 1n such a case 
cannot obviously mean a dividend which 1s declared after payment of tax. 


In Lalita v Tata Iron and Steel Co., Ltd ?, Beaumont, CJ, referring to the 
obligation of the company 1n the matter of distributing the burden of income-tax 
Observed : 


* Income-tax has to be discharged out of profits before any distribution can be made, and where 
tax has been paid, the company must apportion the burden amongst the different classes of share- 
holders, according to their legal rights. No doubt, deduction of tax at the standard rate 1s a rough 
and ready method of apportionment, but to pay dividends ın full to the preference shareholders would 
be to give them a tax-free share and throw the whole tax on to the ordinary shares Section 20 
clearly recognises a right in the company to deduct tax where tax has been or will be paid on the 


profits distributed ” 

In that case under the Articles of Association, preference shareholders were not 
entitled to tax-free dividends. It was held that when they were paid their full divi- 
dends, without deducting income-tax, ıt was really a case of giving them a tax-free 
share The matter has been put 1n very clear language (if I may say so with respect) 
by Chakravarti, C J., 1n Angus Co., Ltd , Calcutta v. Commr. of Income-tax?, where 
the learned Chief Justice observes : 

“ When a, dividend 1s declared tax-free, ıt does not mean that the dividend 1s totally immune 
from tax in relation to the Treasury, but 1t means that the declared percentage of dividend 1s paid by 
the company to the shareholders ın full without any deduction therefrom on account of tax It 
is tax-free 1n the sense that, as between the company and the shareholder, 1t 15 not diminished by any 
retention of tax by the company out of ıt, so that the actual net amount received by the share- 
holder ıs the full percentage declared." 


It will be obvious from the above that a tax-free dividend does not and cannot 
mean that the dividend would not be liable to tax 1n the hands of the shareholder. 
If the company paid 1ncome-tax 1n respect of these dividends already, the shareholder 
would be entitled to a certificate under the provisions of section 20 of the Indian 
Companies Act, 1913, and to further relief by reason of sections 16 (2), 18 (5) or 49-B, 
as the case may be. But where the company itself was not assessed to tax, no ques- 
tion of grossing up of dividends can at all arise, and the shareholder would have no 
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right to call upon the company to pay him the standard rate of tax with reference to 
the dividend paid to him, as that would mean that the tax payable by the company 
would be part of his dividend which unde: our law 1s not the case Icannot also 
accept the contention that a tax-free dividend implies a contract of indemnity by 
which the shareholder 1s assured that he would retain the dividend without any 
incidence of taxation. Thus the claim of the appellants to a certificate that the 
income-tax appropriate to this dividend had been paid by the company cannot be 
sustained as the company itself had not paid any tax. 


In. M. M. Aishoe v Income-tax Officer}, ıt was held by the Kerala High Court 
that 1n order to effect a grossing up of dividend under section 16 (2) there should be a 
rate applicable to the total income of the company for the financial year in which 
the dividend was paid and if no such rate wa$ available, grossing up under section 
16 (2) would be impossible and section 18 (5) would not come into operation at all. 
Equally so with respect to section 49-B where a company was not assessed to 1ncome- 
tax, the shareholder who received a dividend 1n that year was held not entitled to the 
benefits of the grossmg up I cannot therefore call upon the company to give the 
appellant a certificate under section 20 


I, therefore, agree with the conclusions of the Courts below and dismiss the 
appeal with costs Advocate’s fee Rs 250. 


Venkataraman, J —Y respectfully agree with my Lord in the conclusion he 
has reached that the appeal should be dismissed I have had the advantage of 
reading his judgment. I wish to put the reasoning thus 


The relevant statutory provisions a:e sections 16 (2), 18 (5) and 49-B of the Indian 
Income-tax Act and 1t would be necessary to quote them 1n so far as they are relevant: 


* 16 (2) For the purposes of inclusion 1n the total income of an assessee any dividend shall be 
deemed to be 1ncome of the previous year 1n which it 1s paid, credited or distributed or deemed to 
have been paid, credited or distributed to him, and shall be inereased to such amount as would, 
1f 1ncome-tax but not super-tax at the rate applicable to the total 1ncome of the company without 
taking mto account any rebate allowed or additional income-tax charged for the financial year ın 
which the dividend 1s paid, credited, distributed or deemed to have been paid, credited or distri- 
buted, were deducted therefrom be equal to the amount of the dividend 


Provided that when the sum out of which the dividend has been paid, credited or distributed. 
or deemed to have been credited or distributed includes— 


(1) any profits and gains of the company not included in its. total income, or 
(u) any income of the company on which 1ncome-tax was not payable, or 


(u) any amount attributable to any allowance made in computing the profits and gains of the 
company, the increase to be made under this section shall be calculated only upon such proportion 
o e dividend as the said sum after deduction of the inclusions enumerated above bears to the whole 
ot tbat sum 


18 (5) Any deduction made and paid to the account of the Central Government ın accordance 
with the provisions of this section and any sum by which a dividend has been increased under sub- 
section (2) of section 16 shall be treated as a payment of income-tax or super-tax on behalf of the 
person from whose income the deduction was made, or of the owner of the security or of the share- 
holder, as the case may be, and credit shall be given to him therefor on the production of the certi- 
ficate furnished under sub-section (9) as the case may be, 1n the assessment, 1f any, made for the fol- 
lowing year under this Act : 


(Provisos omitted ) 


49-B (1) Where any dividend has been paid, credited or distributed or 1s deemed 
paid, credited or distributed to any of the persons specified 1n section 3 who 1s a areis ere 
company which 1s assessed to 1ncome-tax 1n the taxable territories or elsewhere, such person shall 
if the dividend 1s included ın his total income, be deemed ın respect of such dividend himself to have 
paid income-tax exclusive of super-tax of an amount equal to the sum by which the dividend has. 
been increased under sub-section (2) of section 16” 


Take a case where the company is liable to pay income-tax in a particul 
year and pays a dividend of Rs. 100 to an ordinary shareholder after dun He 
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“proportionate income-tax payable by the company. Usually it is a flat rate of 25 nP. 
in the rupee and it may be assumed for our purpose that the amount deducted for 
tax will be Rs. 25 and the net dividend paid to the shareholder ın the illustration 1s 
“Rs. 75. Insuchacase, according to section 16 (2), so far as this dividend ıs concerned 
what will be assessable to 1ncome-tax in the hands of the shareholder 1s not merely 
the sum of Rs 75 but Rs 75 plus Rs. 25. This is what ıs called grossing up But 
-since the sum of Rs. 25 has been paid as 1ncome-tax by the company on the sum of 
Rs. 100, relief 1s given to the shareholder under sections 18 (5) and 49-B by giving 
him credit for the sum of Rs. 25 as 1f 1t was 1ncome-tax paid by the shareholder 
himself Thus, 1t may happen that 1n a case where the shareholder 1s not assessable 
to income-tax on account of the fact that his total assessable 1ncome 1s below the 
minimum income requisite to attract.the income-tax, he will we entitled to a refund 
of the sum of Rs. 25. That 1s provided under sections 48 and 49-B. 

So far there 1s no difficulty. But take a case where 1n the above illustration 
the company pays Rs 100 to the shareholder without deducting the sum of Rs 25, 
the tax payable by the company ın respect of the sum of Rs 100 Even 1n such a case, 
under the provisions of section 16 (2), the shareholder will be liable so far as this 
item 1s concerned to include as his income not merely the sum of Rs 100 but an 
additional sum of Rs. X so that the income-tax at the rate applicable to the 
company on Rs, 100 plus Rs. X willbe Rs. Y Here again the shareholder would 
get relief under sections 18 (5) and 49-B 

It seems to me that the shares held by the appellants 1n this case are precisely of 
the type just mentioned As will be seen presently, the term tax-free dividend has 
been uniformly understood by the Couits 1n India and 1n England only 1n this sense: 
To put it concretely, supposing as in this case the shareholder 1s entitled to 6 per cent. 
dividend tax-free and suppose on this basis he receives the sum of Rs. 100, the 
company, ın such a case, does not make any deduction on account of income-tax, 
payable by the company but the shareholder will be liable to gross up the sum of 
Rs 100 to the figure Rs 100 plus Rs. X and he will get relief correspondingly under 
sections 18 (5) and 49-B. 

The case which we have 1s one where the company was not liable to pay income; 
tax during the particular years 1n question because of losses and depreciation allo- 
wance ‘The question ıs whether even in such a case, section 16 (2) of the Act will 
apply so as to require the shareholder to add something to the amount of dividend 
actually received by him, say Rs. 100—and that 1s what the contention of the appel- 
lants comes to—or whether as contended by the respondent company, the provisions 
-of section 16 (2) will not apply to such a case. But before answering this question, 
1t will be convenient to refer to the decided cases which have elucidated the meaning 
of the term “‘ tax-free”. It may be mentioned that they assume that tax has been 
paid or 1s payable by the company. Those decisions have already been referred to 
by my Lord They are Commissioner of Income-tax v Blundell Spence & Co , Ltd.}, 
Angus Co., Ltd., Calcutta v. Commissioner of Income-tax? and Chidambaram Chettiar 
v. Commissioner of Income-tax? Since my Lord has quoted passages from them, ıt 
is sufficient to refer to the following passage from Angus Co, Ltd., Calcutta v. 
Commissioner of Income-tax* 

* When a dividend 1s declared tax-free, 1t does not mean that the dividend 1s totally immune 
from tax 1n relation to the Treasury, but it means that the declared percentage of dividend 1s paid 
by the company to the shareholders 1n full without any deduction therefrom on account of tax. It 
is tax-free 1n the sense that, as between the company and the shareholder, it 1s not diminished by any 
1etention of tax by the company out of it, so that the actual net amount received by the shareholder is 
the full percentage declared When, however, a dividend 1s paid, less tax or subject to tax, 1t means 
that the company does not pay to the shareholder the declared percentage of the dividend 1n full, but 
deducts from it an aliquot part or the tax paid or payable by ıt on the whole of its profits so that the 
shareholder receives the declared percentage, less such deduction.” ` 


In the same case at page 440, the learned Chief Justice observed again . 

* The total effect of the three provisions sections 16 (2), 18 (5) and 49-B [is that the amount 
of tax paid byjthe company ıs added to the dividend income of the shareholder] since he gets t'> 
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‘benefit of 1, and on the other hand, he gets the credit for the same amount in. the computation of 
his tax lability since the payment by the company 1s deemed to be a payment by himself ” 


Lower down the learned Judge says : 


“ Section 16 (2) does not make any distinction between a tax-free dividend and a dividend less 
tax It applies to all kinds of dividend. In all cases where a dividend has been received, the amount 
must be grossed up in the manner laid down in the section and the provision rests on the considera- 
ition that the shareholder 1s getting. the benefit of the tax paid by the company under other provisions 
of the Act . When a dividend is declared tax-free, what is really done is that the deduction of tax 1s 
made prior to the fixation of the percentage declared and the so-called tax-free dividend is the net 
amount under such a prior deduction of tax (Per Lord Wright in Neumann v Commrs of Inland 
Revenue? *When on the other hand a dividend is declared less tax, the deduction 1s;made out of the de- 
clared percentage and the net amount received by the shareholder 1s the amount of such percentage, 
less the deduction Accordingly the only difference between the two cases as regards the operation 
under section 16 (2) 1s that ın the first case, the net or basic amount taken for grossing up will be the 

ull percentage of the dividend which the shareholder has received in full, while in the second case 
at will be the sum reduced from the full percentage by deduction of tax, which 1s the sum the share- 
holder has actually received — In each case, the sum actually received by the shareholder will be 
taken only as a net sum to which the gross sum of the dividend has been reduced by the deduction 
of tax. It will, therefore, be grossed up Only when a dividend has been declared out of profits 
wholly exempt from tax, no grossing up will be necessary or permussible, because the amount of 
dividend received by the shareholder 1s a gross and not a net amount and obviously one cannot 
gross up what 1s already gross " 


{ have quoted the last sentence for a purpose which will become apparent 1n 
due course. 


So far as the decisions 1n England are concerned, ıt 1s sufficient to refer to the 
decision of the House of Lords in Cull v Inland Revenue Commissioners ?. My Lord 
has already quoted passages from the speeches of Lord Atkin and Lord Macmillan. 
Perhaps in understanding the English decisions 1t will be useful-to remember what 
Lord Macmillan has pointed out ın the same decision, namely, that in England the 
dividend received from a company 1s not liable to 1ncome-tax in the hands of the 
shareholder but it 1s liable to sur-tax. The company 1s liable to pay mcome-tax on 
the dividend but 1s not liable to pay sur-tax. To this extent, the law in England and 
the statutory provisions in India are different But the meaning of the word “ tax- 
free" as expounded by the Noble Lords would still hold good notwithstanding these 
differences. Actually, the case 1n question turned on a different point, namely, 


interpretation of section 7 (2) of the Finance Act, 1931, which was to the followmg 
effect : 


* Subject as hereinafter provided, a dividend paid by a body of persons whether before or 
after the commencement of this Act shall to the extent to which 1t is paid out of Such profits and 
gains as are mentioned m sub-section (1) of this section, be deemed for all the purposes of the Income- 
tax Act, to represent income of such an amount as would after such deduction of tax as is authorised 
by the provision of the said rule 20 be equal to the net amount recerved,? 


In that case Cull & Co. was not liable to be charged to income-tax for the year 
ending 5th April, 1934 (vide statement of facts at pages 52 and 56) But it still made 
profits and declared dividends. So far as the ordinary shares were concerned, 
a dividend of 21 shillings per share was declared without deduction of 1ncome-tax. 
Mr. Cull was accordingly paid a sum of £21,000 on his 20,000 ordinary shares. 
Though the company was not subject to 1ncome-tax 1n that particular year, 1t was 
entitled under the peculiar provisions of section 7 (2) of the Finance Act, 1931 read 
with rule 20 of the Rules, to make a deduction towards income-tax But actually it 
did not do so (As to the effect of the statutory provisions see also the Judgment of 
Broomfield, J., in Lalita v Tata hon and Steel Co , Ltd.*. The Revenue contended 
that though actually deduction of tax had not been made in making the payment 
of £21,000 as dividend to Mr Cull, it was authorised to do so on a true meaning of 
section 7 (2) of the Finance Act, 1931, and that consequently the yncome should for 
the purposes of sur-tax have been shown by Mr. Cull not at the figure of £21,000 
but at £21,000 plus £7,000, the £7,000 representing the tax in respect of this divi- 
dend. The House of Lords rejected this contention following their previous decision 
1n Neumann v. Inland Revenue Commissioners.1 
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It 1s unnecessary for our purpose to set out the reasons for this decision except 
to state that the main reason was that the amount paid by the company was a gross 
amount and not a net amount. But it may be mentioned that distinction 15 made 
by Lord Wright (who was also a party to the previous decision) between a tax-free 
dividend and a dividend without deduction of tax At page 68, the Noble Lord 
observes : 

“ For instance, if standard mcome-tax were payable by the appellant on his dividend of £21,000. 
it would be ın this case ona sum of £21,000, whereas, 1f £21,000 had been paid tax-free or after 
deduction of tax, the gross sum, applying the computation just stated, would be £28,000 This 1ns- 
tance shows clearly the different effects of declaring a dividend tax-free and declaring a* dividend 
without deduction of tax In the former event, the tax-free dividend does not represent income on 
which the standard tax 1s to be charged, but such a sum of net income as would, 1f standard 1ncome- 
tax say £7,000 were chargeable, leave a net sim of £21,000 On the other hand, an income of £21,000- 
without deduction of tax, would only pay at five shillings ın the pound a tax of £5,250” 

It was because of this distinction that Lord Macmillan observed at page 66 that in. 
that case the case of the so-called tax-free dividend did not arise. 


To repeat, 1t has been made clear even 1n the above decision of the House of 
Lords, in particular the passage of Lord Macmillan and Lord Atkin quoted by my 
Lord that tax-free dividend means the same thing 1n England as tax-free dividend for 
purposes of section 16 (2) of the Indian Income-tax Act. 


When such a meaning has been put on the word “ tax-free" uniformly by the 
Courts, 1t 1s not extravagant to assume that that was the meaning in which the term 
* tax-free’? was used between the company and the shareholders like the appellants. 
in this case also 


It ıs 1n this background that we must consider the question which rmmediately 
arises the present case, namely, whether where the company was not 1n fact liable to 
pay income-tax 1n the particular years, the provisions of section 16 (2) willstul apply ? 
But it seems to me on a consideration of the wording of section 16 (2), particularly 
the Proviso, that the provision in section 16 (2) cannot apply to such a case. The 
main provision in section 16 (2) speaks of the rate applicable to the total income of 
the company. But that will not be available in cases where the company 1s not 
assessable to income-tax at all in the particular year. This 1s made clearer by clause 
(11) of the Proviso According to that clause, 1f yncome-tax was not payable on any 
portion of the income of the company, such income should be deducted and should 
be left out of account 1n determining the total income of the company for the purpose 
of the main provision. Now, in this case no portion of the income of the company 
was liable to pay tax and ıt consequently follows that for the purposes of the main. 
provision there was no income of the company at all. | 


The reasoning underlying this result will also be apparent 1f we remember that 
the liability to gross up under section 16 (2) 1s interwoven with the relief which the 
shareholder gets under sections 18 (5) and 49-B, and the provisions are based on the 
hypothesis that imcome-tax has been paid by the company or will be payable by the 
company and therefore credit should be given to the shareholder 1n respect thereof. 
But where mcome-tax 1s not payable by the company, the assumption 1s gone and 
there will be no reason for giving any relief to the shareholder under sections 18 (5). 
and 49-B and correspondingly he will be under no liability to gross up under section 
16 (2) .It1s this which has been brought out in the last sentence of the passage which 
was quoted from the judgment of Chakravarti, C.J., 1n Angus Co., Ltd., Calcutta 
v. Commissioner of Income-tax!. Ishall quote it again: 

** Only when a dividend has been declared out of profits wholly exempt from tax, no grossing 
up will be necessary or permissible, because the amount of dividend received by the shareholder 1s. 
a gross and not a net amount and obviously one cannot gross up what 1s already gross " 

The decision of Menon, J , of the Kerala High Court in M. M. Aishoe v. Income- 
tax Officer?, referred to by my Lord also proceeds on this view, and of course this is. 
the view expressed by my Lord also. | 
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It ıs also clear that the appellants cannot insist on the company granting a decla- 
ration as 1n section 20 that 1ncome-tax has been paid or will be paid by the company, 
for the simple reason that that will be a false statement on the part of the company. 
I also think that the stand taken in the written statement of the company 1s correct, 
namely, that if the shareholders like the appellants who are entitled to dividend 
tax-free get a benefit on account of payment of tax by the company, 1t 1s because of 
the statutory provisions 1n the Indian Income-tax Act and that where the company 
has itself not paid tax and ıs not liable to pay tax, ıt 1s under no obligation to the 
shareholders hke the appellants to 1ssue a false certificate as that clarmed. 


V.S. Appeal dismissed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT —Mnm. JusricE P. RAMAKRISHNAN 
S. T Smniah Chettiar ..  Appellant* 


U. 
S. T Karian Chettiar .. Respondent 


Madras Rce Mills Licensing Order read with Essential. Supply Temporary Powers Act (XXIV of 1946), 
section 2—Scope and interpretation of 


If the business (as 1n the instant case) which was a family busmess was conducted by the former 
coparceners after division in status, with the nghts of tenants-in-common without super-smposing a 
contractual relationship of partners, they may not be hable to the penalties which arise when a partner- 
ship conducts a business with the licence in the name of one partner. Then 1t may happen that one 
co-owner 1s 1n possession of the entire property or conducts the entire business. In such a case no 
question of agency would be implied on behalf of the non-participating co-owner. ‘The co-owner 1n 
charge of the business will be a trustee for the non-participating co-owner and he 1s hable to render 
accounts. None of the infringements of the law which will make the conduct of the business illegal 
or opposed to public policy will occur, in that event. 





The question whether the status ın a particular case continued to be that of tenancy-m-common- 
or had been replaced by a contractual relationship of partners 1s one of fact 

Appeal against the Decree of the Court of the Subordinate Judge, Coimbatore 
in Appeal Suit No 19 of 1958, preferred against the Decree of the Court of the 
District Munsif of Coimbatore 1n Original Suit No. 1629 of 1955 


M. S. Venkatarama Iyer and V. S. Rangaswami Iyengar, for Appellant. 
P. Sharfuddin, for Respondent 


'The Court dehvered the following 


Jupcmenr.—The plamtff in OS. No. 1629 of 1955 on the file of the 
District Munsif, Coimbatore, 1s the appellant herein The facts of the case which 
have led to this Second Appeal are briefly the following. 


The plaintiff, Sinniah Chettiar, and the defendant, Karian Chettiar, are brothers: 
They became divided 1n status and executed a partition deed on 14th November, 
1938, which has been marked as Exhibit A-2 in the case. Under the partition 
deed, they seem to have divided all their properties except the property described 
in the Q Schedule thereto, which, it is recited, will be kept in common. This 
C Schedule property is Sri Dhanalakshm: Rice Mulls, which the brothers had 
installed ın certain premises which they had taken on lease The value of this 
property was given as Rs 300. The mulling business was continued in that mill. 
In 1942, the Madras Foodgrains Control Order was promulgated, and 1t became 
necessary to obtain a licence for conducting the mil The hcence was obtained 
in the name of the defendant. The rice-millmg business seems to have continued 
thereafter. In 1955, disputes arose between the brothers Accounts had been 
kept during the whole period of the rice-mill business. A settlement was made 
between the brothers, and ıt was found that the defendant was hable to pay 
Rs. 3,750 to the plamtıff. Accordingly, on 6th June, 1955, the defendant executed. 
a promussory note for the above amount m favour of the plaintiff The mill business 
seems to have continued thereafter. The plamtff filed O.S. No. 1474 of 1955 
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on the promissory note. The plaintiff also filed the suit (O.S. No. 1629 of 1955) 
out of which this Second Appeal has arisen. At the same time, he alleged that the 
Dhanalakshmi Rice Mill was a business which belonged to the joint family. It 
was kept undivided at the partition between the plaintiff and the defendant on 
14th November, 1938. It continued from 1938 to 1941 ın the rented premises 
of one Subbiah Chetty. In 1941, it was shifted to an adjacent house belonging 
to the plaintiff. During all this time, the brothers continued the business, which 
was originally a family business, but, later, after their division in status on 14th 
November, 1938, 1t became a Joint business, 1n which they had rights as tenants- 
in-common, the share of each being one,half. It was because of such treatment 
of the business as a joint business that a settlement of accounts was made on 6th 
June, 1955, 1n pursuance of which the defendant executed a promissory note for 
Rs. 3,750 to the plaintiff in full settlement of the duesiby him to the plaintiff up to 
that date. The suit ıs filed for partition of the Dhanalakshmi Rice Mill business 
and its properties ànd for directing the defendant to render account of his manage- 
ment of the business from 6th June, 1955, the date of the last settlement 


The defendant pleaded that the mill business was exclusively his, even before 
the partition, that therefore he alone was entitled to ıt, and that the plaintiff was 
not entitled to a share ın the profits. The business was never a family business. 
At the time of the partition in 1938, ıt was agreed that the business, which was till 
then the defendant's exclusive business, should be run thereafter on a partnership 
basis. Subsequently, the proposed partnership did not materialise ‘The defen- 
dant acquired a licence for himself for the hulling business. The licence issued to 
him was personal and not on behalf of the partnership. After 1938, the plamuff 
did not take any part 1n the business at all. In 1945, the licence was cancelled and 
the business was stopped. In 1947, the defendant got a fresh licence in his name. 
The defendant's son, who was managing the business till 1951, left the village for 
higher studies. At that time, the plaintiff was entrusted with the management 
ofthe mill at the request of the defendant, and he looked after the mill as defendant's 
agent. In 1955, the defendant terminated the plaintiff's agency and took over the 
management of the mill himself The circumstances relating to the execution of 
the promissory note for Rs 3,750 were denied The liability to account and the 
liability to partition were denied There was also a plea that, by virtue of the 
Madras Rice Mills Licensing Order read with Essential Supply Temporary Powers 
Act of 1946, a licence was required before any one could conduct a rice-milling 
business A partnership, therefore, for running such a business with licence only 
in the name of one partner ıs opposed to law and public policy, and, therefore, the 
plaintiff cannot enforce a claim to share ın the profits of such a business. 


The finding of the trial Court was that the business was a joint family business, 
and that after the partition m 1938, when this business was kept undivided, 1t became 
a joint business, in which the plaintiff and the defendant had rights as tenants-in- 
common. It was not a partnership. Therefore, the contention that the plaintiff 
could not obtain relief for accounts since the running of the rice-milling business 
with licence only in the name of the defendant was opposed to law and public 
policy, was negatived. The suit was decreed with costs, as prayed for. 

4 


The defendant appealed to the learned Subordinate Judge of Coimbatore. 
The learned Subordinate Judge, ın paragraph 5 of his judgment, referred to the 
fact that the short point argued before him by learned Counsel for the appellant 
was that directing the defendant to render an account of the profits of the business 
was opposed to law, as the licence for the business was personal and individual to 
the appellant, and that none else, not borne on the licence could be deemed to be 
running the business, or entitled to any profits thereon The lower appellate 
Court observed that, after the partition in 1938, the Dhanalakshmi Rice Mills 
was no longer a joint fannly property, but that 1t became a property held in co- 
ownership. The learned Subordinate Judge, after referring to the’ decisions in 


i 
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Narayanan v. Subbaraju!, Velu Padayachi v. Swasooruam Pillar”, Rama Rao v. Papayya?, 
and Venkatarama Ayyar v. State*, came to the conclusion that the running of the 
business with a licence only ın the name of the defendant became unlawful from the 
date of the coming into force of the Licensing Order. Apparently, when the atten- 
tion of the learned Subordinate Judge was drawn to the fact that the above rulings 
referred to a case of partnership, he expressed the view that 1t made no difference 
that, in the above rulings, 1t was a case of a partner asking for relief, and that in the 
instant case 1t is a co-ownership that 1s relied on by the plaintiff for asking for relief. 
The specific term of the Madras Rice Mills Licensing Order, section 2, was that 
no perSon shall carry on the business of a rice-mill and operated by power-driven 
machinery, except under, and in accordance with, the conditions of a licence issued 
in that behalf by the Collector of the District. The Subordinate Judge observed 
that the meaning of this provision was that none who (whose name) does not appear 
on the licence, could run a business and get profits. The appeal was allowed and 
the judgment of the lower Court was modified ın the respect, that the relief of 
accounting was disallowed, and the relief of partition was maintained. 


Learned Counsel for the appellant before me, urged that the Subordinate Judge 
took a wrong view when he stated, that 1t would make no difference to the applica- 
tion of the rulings cited by him if, as ın the instant case, it 1s an alleged co-owner 
who 1s asking for the relief of accounts and not a partner. There 1s a real point 
of distinction between a co-ownership and a partnership, in the context of an 
attack that the business was conducted in pursuance of an agreement which was 
contrary to law and was opposed to public policy. The relation of partnership 
arises from contract, and not from status When there 1s a licence in the name of 
one individual under the Licensing Order, and a partnership is formed by him 
and another, agreeing that they shall both conduct the business, then, the subse- 
quent conduct of the business with the licence in the name of one of the partners, 
is a violation of the Control Order, which requires that every person who conducts 
a business in rice-milling shall take a licence for it. Similarly, if there is already a 
partnership between two individuals, and they undertake a rice-milling business on 
the strength of a licence in the name of one person, it involves an agreement to 
conduct that new business under the licence granted to one person. It involves 
the idea ofa transfer from the person to whom the licence was granted to the partner- 
ship and the transfer 1s prohibited by a particular provision of law (vide Velu Pada- 
yachi v. Swasooriam?). In the same decision, itis observed. 


** On the question of public policy, 1t 1s difficult to see any difference between the object ofa 
partnership entered into before the licence was granted, and one entered into after ıt was granted. 
In either case, the partnership would be entered 1nto for the purpose of bringing about a result pro- 
hibited by law, ze, the vending of arrack by a person who had no licence to do so” 


The Full Bench was dealing with a licence under the Madras Abkari Act, which 
contams two provisions. One is section 15, which ran 


* No hquor or intoxicating drug shall be sold without a licence from the Collector. 
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the other provision, rule 27 framed under the Act, said that no privilege of supply 
or vend shall be sold, transferred or sub-rented without the Collector’s previous 
permission ‘The principle of the Full Bench decision in holding the partnership 
to be illegal under the Contract Act, was therefore that, if the partnership had agreed 
to sell liquor on the strength of the licence in the name of one partner, it would 
contravene section 15, because, both the partners should be presumed to be con- 
ducting the business of selling, which would be illegal since only one partner had a 
licence, and, secondly, when the partnership sells liquor on thé strength of the licence 
issued to one partner, it would involve the transfer of the licence from the grantee 
to the partnership In an earlier Full Bench decision of this Court in Ramanayudu v. 
a ce a a ae 
1 (1956) 2 An W.R 847 3 (1954) 2 M.LJ (Andhra) 108. ' 
2 (1950 1 MLJ 315° ILR. (1950) 4. (1957) M.L J. (Crl.) 100 
Mad 987 - A.I.R. 1950 Mad. 444 at 446 
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Seetharamayya!, a promissory note was executed by the successful bidder of a toddy 
shop 1n favour of another for advances made by the latter for carrying on the toddy 
shop business, which they agreed to work as partners. The suit filed for the re- 
covery of money on the promissory note was dismissed on the ground that the 
partnership was formed for illegal purposes, as rule 27 of the Abkari Act (referred to 
above) was contravened. That rule provides that the privilege of sale shall not be 
transferred without the Collector's previous permission. It was pointed out by 
learned Counsel for the appellant that all these decisions rested on the special provi- 
sions ofthe Abkari Act and their application to a partnership. When a partnership 
sells liquor relying on the licence in the name of one partner, ıt involves the idea 
of a transfer of the licence from the grantee to the partnership, and such transfer 
was illegal as 1t contravened rule 27* When the unlicensed partner sells arrack, 
it is a direct contravention of section 15 | When the licensed partner sells, there 1s a 
presumption under the Partnership Act that heis an agent of the unlicensed partner, 
and, therefore, the unlicensed partner shall be treated as selling without a licence, 
— again, a contravention of section 15. But it was pointed out that there was no 
provision in the Rice Mill Gontrol Order similar to. rule 27 ofthe Rules under the 
Abkari Act, prohibiting transfer. The real prohibition in the Rice Mill Control 
Order 1s under section 2, which states that no person shall carry on the business of 
milling rice except under, and 1n accordance with, the conditions of a licence 


One other decision quoted in this connection is of Subba Rao, C J., ın Rama Rao 
v. Papayya?. That dealt with the licence under the Rice Rationing Order of 1943, 
granted to the first defendant ın the suit A partnership was formed by the plamtüff 
and the defendants for running a rice ration shop business and they conducted the 
business on the basis of the licence issued in the name of the first defendant There 
were provisions in that Order by which a person was prohibited from transfer- 
ring the licence to any other person In such circumstances it was held that the 
partnership was illegal But 1t appears that where a lease had been issued 1n favour 
of three partners for exploiting the salt pans under the MadrasSalt Act. there would 
be nothing illegal if one of the partners entered into an agreement with a stranger 
that the latter was to receive a share of the profits of that partner in heu ofan advance 
of money. Such a provision would not contravene the terms of the lease that it 
should not be sub-let, assigned or transferred, etc , by the lessee without the written 
consent of the lessor (vide Sama Venkataratnam v. Yendurt Venkataratnam?. But this 
dealt with a situation quite different from the cases cited above where a partnership 
conducted a business in the name of a licence granted to only one partner. All 
the above cases can be distinguished on the ground that they dealt with partnerships 
which had a juristic status of 1ts own derived from contract and which also carried 
with it the principles of agency of one partner on behalf of the other partners. They 
also dealt with the special provisions of the various enactments which had a condi- 
tion that the licence should not be transferred, but the position would be different, 
if the business is found to be originally a joint family business and then on the divi- 
sion in status of the coparceners, they continued to conduct the business as tenants- 
in-common. A tenancy-in-common which is brought about among members of a 
Coparcenary on division in status 1s not the result of any contractual agreement 
between them. It is a result brought about by the operation of Hindu Law on 


their title altering it from a coparcenary [interest in property, to a tenancy-in- 
common. 


In Gundayya v. Siddappa*, Varadachariar and King, JJ., dealt with a joint Hindu 
family business. There it was held that when all the property of a jomt Hindu 
family is divided, the presumption ıs that the further conduct of the family business 
Is in the nature ofa partnership, but where some property only is divided, excluding 
the family trade, the mere fact that partial partition amounts to a division in status, 
does not make the members partners in respect of that business. The judgment 
M———- e a dM M 
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also referred to section 5 of the Partnership Act, which recognises the antethesis 
between a partnership on the one hand, and the conduct of a Joint family business 
by the former coparceners after division m status, on the other. Section 5 of 
the Partnership Act reads. 

‘The relation of a partnership arises from contract and not from status, and, m particular, 


the members of a Hindu undivided family carrying on a family business as such, are not partners m 
such business ” 


At page 601 of the same report (Gundayyav. Siddappa'), the position 1s stated that 


* or, the partition taking place, the status between the coparceners became one of tenancy-m- 
common 1n place of the old coparcenary status, but this did not attract the further result that the 
status must be held to have so far changed as to give mse to a relationship under a contract "' 


The finding whether the status in a particular case continued to be that of ten- 
ancy-in-common, or had been replaced by a contractual relationship of partners 
must be one of fact based on the evidence in the particular case. 


If the business which was a family business was conducted by the former 
coparceners, after division instatus, with the rights of tenants-1in-common, without 
super-imposing a contractual relationship of partners, they may not be liable to the 
penalties which arise when a partnership conducts a business with the licence in 
the name of one partner. Then ıt may happen that one co-owner 1$ In possession 
of the entire property or conducts the entire business In such a case no question 
of agency would be implied on behalf of the non-participating co-owner Nor 
is there a presumption, that the latter co-owner 1$ also actually participating 1n 
the business. The co-owner in charge of the business will bea trustee for the non- 
participating co-owner and he 1s liable to render accounts. He can be in entire 
charge of the business which he is conducting; 1f he has a licence, 1t will protect the 
conduct of the business by him None of the infringements of the law which 
will make the conduct of the business illegal or opposed to public policy, will take 
place, 1n that event. 


In view of the foregoing observations ıt 15 necessary for the lower appellate 
Court to arrive a£ a finding on the evidence whether the business was conducted 
during the period we are concerned with, by the two brothers as tenants-1n-common 
oi as partners. Ifthey conducted ıt as tenants-in-common the relef of account- 
mg will be available to the plaintiff Only if ıt is found that they conducted the 
business as partners, the question of applying the law relating to infringement of 
the terms of the licence and, therefore, the non-availability of relief to the plaintiff 
wil arise. That will again depend upon the interpretation of the terms of the 
particular enactment and the Rules framed thereunder. Thelower appellate Court 
has made a mistake in assuming that there will be no difference in the applica- 
tion of the law, whether the relationship was that of partners or of tenants-in- 
common. 


The Second Appeal 1s allowed, the decree of the lower appellate Court 1s set 
aside. The lower appellate Court will restore the appeal to its file and dispose of 1t 
according to law, in the light of the foregoing observations The costs of the Second 
Appeal will abide the result Appellant will be entitled to a refund of the Court- 
fee paid in the memo. of Second Appeal No leave. 


K.L.B Appeal allowed. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :—Mr S. RAMACHANDRA Iyer, Chief “Justice AND MR. Justice 
K S VENKATARAMAN. 


M S. Chockahnga Chettiar and others - Appellants” 
v. 
Navaneethakrishna Sivasubramania Hirudalaya Marudappa 
Pandayan and others . Respondents 


Madras Estates (Abolition and Conversion anto Ryotwart) Act (XXVI of 1948), section 50—Deposi of 
interim compensation—Right of mortgagee decree-holder to the amount under section 44 (1) Se 


Interim compensation amount will have to be paid to all those persons who would be entitled to 
be paid under section 44 (1) of the Madras Estates (Abolition and Conversion into Ryotwar) Act, 
1948, out of the advance compensation amount In the case of interim payment, as and by way of 
compensation 1n regard to estate taken over, tHe tribunal is empowered to distribute the same between 
the persons described m section 44 (1) of the Act, namely the landholder and all those persons whose 
rights or 1nterests 1n the estate stood transferred to the Government under section 3 (b) of the Act 
The mortgagee is undoubtedly one such person. 

The argument that section 50 (2) will have to be 1ead with section 50 (8) of the Act and so reading 
interim payment 1s not to be regarded as compensation amount under the Act and the mortgagee 
will not be entitled to have recourse against that amount, however, runs counter to the express. 
provisions 1n section 52 of the Act While section 50 (2) creates rights 1n certain persons to have their 
shares in the interim compensation amount, section 50 (8) is intended to preclude the Government 
from taking credit for interim payments towards compensation which they are hable to pay for the 
taking over of the estate, under the provisions of the Act The two provisions being intended for 
different purposes cannot be read together in any manner so as to nulhfy the effect of each other 


Chidambaram Chettiar v. Venkatesa Iyengar, (1957) 2 M.L J 341 and Lakshminarayana v Lakshmi 
Venkayamma (1956) 2 An. W R. 445, referred to 


Appeal under section 51 (1) of the Madras Act XXVI of 1948 against the 
order, dated 12th February, 1959 of the Estates Abolition Tribunal, Madurai, in 
O.P. Nos 510 and 511 of 1958 respectively 

A. Sundaram Ayyar, for Appellants. 

V. Meenakshisundaram, T. R Mani, K. S Champakesa Ayyangar and R Ranga- 
swamy Ayyangar, for Respondents. 


The Judgment of the Court was delivered by i 


Ramachandra Iyer, C 7 —These appeals filed under section 51 (1) of the Madras 
Estates (Abolition and Conversion into Ryotwar1) Act, 1948, raise a question as to 
the right of a mortgagee of an estate which had been taken over by the Government 
under the provisions of the Abolition Act to claim the interim compensation amount 
deposited by the Government The appellant had obtained a mortgage deciee 
ove. the Uthumalai and Surandai estates in Tirunelveli district. "These estates 
were taken over by the Government under the provisions of the Abolition Act. 
Under the compromise decree, the history of which 1s given ın the decision, JVavaneetha- 
krishnaswamt Devasthanam v Rukmam & Co *, the appellant was entitled after pay- 
ment of certain others to enforce his mortgage decree for payment of his dues. 
The estates were notified and taken over under the provisions of the Madras Estates 
Abolition Act on 3rd January, 1951 Advance compensation which was deposited 
by the Government with the Tribunal was paid over to the appellant Prior to 
fash 1362 there were deposits of interim compensation amount under section 50 
of the Act by the Government The appellant by way of abundant caution not 
merely applied to the Tribunal for payment out of those compensation amounts 
but also applied to the civil Court which passed the decree for attachment of those 
amounts to satisfy his outstanding decree Such attachments were effected and the 
moneys which were with the Tribunal were dulv transmitted to the civil Court 
Which in turn paid over those amounts to the appellant Latter for faslis com- 
mencing from 1363 to 1366 the Government deposited certain amounts as and 
by way of compensation. ‘The appellant applied to the Tribunal for payment out 
of those amounts The Tribunal rejected this application on the ground that 
although the mortgagee might have a right to obtain from and out of the advance 
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compensation, what was due to him he would not have such a right in regard to 
amounts deposited as and by way of interim compensation That, according to 
the Tribunal would be the property of the landholder (mortgagor) whose estate 
had been taken over, and that the appellant could if at all, have recourse against 
the same only if he were to obtain an attachment from the Court which passed the 


decree. 


In these appeals Mr. Sundaram Iyer, appearing foi the mortgagee contends 
that this view of the Tribunal is directly contrary to the provisions of section 50 (2) 
of the Act which obliges the Tribunal to pay the amounts so deposited to the principal 
land-holder and to the othe: persons referred to ın section 44 (1) ofthe Act A refe- 
rence to section 44 (1) would show that the mortgagee of the estate will be one of 
the persons to whom compensation amount will be payable for the reason that the 
mortgages would stand wiped out by reason of the taking over of the estate by the 
Government. In our view section 50 (2) is too clear to require argument Interim 
compensation amount will have to be paid to all those persons who would be en titled 
to be paid under section 44 (1) of the Act, out of the advance compensation amount 
It 1s only on that view that the decision in Chidambaram Chettiar v Venkatesa Ayyangar ! 
proceeds further to consider whether a subsequent mortgagee can have those rights 
The learned Judges held that having regard to the scheme of the Act the secured 
creditor referred to in section 42 would also be those whose security for the sums 
lent extended over the estate at the time when the estate is taken over. The Andhra 
High Court in its decision in Lakshminarayana v. Lakshmi Venkayamma?, 1s even more 
specific when ıt pointed out that in the case of interim payment as and by 
way of compensation in regard to estates taken over the Tribunal 1s empowered to 
distribute the same between the persons described 1n section 44 (1)of the Act namely, 
the land-holder and all those persons whose rights or interests in the estate stood 
transferred to the Government under section 3 (b) of the Act. The mortgagee 1$ 
undoubtedly one such person We cannot therefore, agree with the view taken 
by the Tribunal that the appellant would not be entitled to be paid out his dues 
under the decree from and out of the amounts deposited as and by way of 1nterim 
compensation 'Fhere is no point in the contention which found favour with the 
Tribunal that because the appellant had attached theinterim compensation amounts 
on prior occasions he should adopt a similar course in the present case as well. 
The mortgage decree had not been extinguished at the time when the estate was 
taken over by the Government The Statute confers a right under sections 42, 
44 (1) and 50 of the Act on the mortgagee to claim from and out of the compensa- 
tion amount That right cannot be held to be taken away simply because the 
appellant on a prior occasion by way of abundant caution attached the amounts 
through the process of the civil Court. Mr T.R Mani appearing for the con- 
testing respondents who have claims for maintenance from and out of the estate 
raised two contentions 1n support of the judgment of the Tribunal The first was 
that the decree dated 24th March, 1945, should be held to be barred by limita-- 
tion by reason of the provisions of section 48 of the Civil Procedure Code There 
is however no execution of any decree involved in the case On the date when the 
estate was taken over there was a decree the execution of which was not barred by 
limitation. That being so, the decree-holder will have all the rights of the mort-- 
gagee-creditor as on that date Hus rights stood extinguished by reason of the 
provisions of section 3 of the Abolition Act. By reason of such extinguishment the 
statute provided fresh rights ın his favour by making him entitled to draw from and 
out of the compensation amounts what 1s dueto him What the appellant is seek- 
ing ın the present proceedings is the enforcement of this statutory right to which he 
became entitled by reason of his claim under the decree not being barred by limita- 
tion on the date when the estate was taken over This does not amount to enforcing 
the decree as such in execution Section 48 of the Civil Procedure will not there-- 
fore, apply to the present case 
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It was then contended that section 50 (2) will have to be read with section 50 
^(8) of the Act which stated that interim payments made under the section should 
not be deemed to constitute any part of the compensation amount which the Govetn-' 
ment were liable to deposit under section 41 (1) of the Act. Basing on this it was 
sought to be argued that as the interim payment 1s'not regarded as compensation 
amount under the Act, the mortgagee will not be entitled to have recourse against 
that amount. This argument, however, runs counter to the express provisions 
in section 52 of the Act Apart from that consideration we are of opinion that 
section 50 (8) was enacted for different purpose altogether While section 50 (2) 
creates rights in certain persons to have their shares in the interim compensation 
‘amount, section 50 (8) is intended to preclude the Government from taking €redit 
‚for interim payments towards compeysation which they are hable to pay for the 
taking over ‘of the estate under the provisions of the Act The two provisions 
being intended for different purposes cannot be read together in any manner so 
as to nullify the effect of each other Learned Counsel then contended that as 
interim payment is neithe: advance compensation nor an income (vide the decision 
in S.R Sethupatht v. First Additional Income-tax Officer, KaraXkudi! 1t could be regarded 
only as payment made for the benefit of the mortgagor and the only way by which 
the appellant could get at the money will be to enforce his decree through the pro- 
-cess of civil Court by attachment, etc. This contention, however, ignores the 
express provisions contained in section 50 (2) of the Act It makes no difference 
whether the interim payment 1s regarded either as compensation or as income or 
~of any other variety of payment ‘The statute creates an obligation on the part 
of the Government to make interim payment ın certain circumstances and it pro- 
vides that 1t shall be paid over to persons specified in section 50 (2). We have 
already referred to the fact that section 50 (2) will comprehend the case of the mort- 
‘gagee The appellant in the present case as mortgage will be entitled to take what 
is due to him out of the interim payment of compensation amount by reason of that 
provision. The appeals have, therefore, to be allowed and are accordingly allowed. 
“There will, however, be no order as to costs. 


K.L.B. : ———— e Appeals allowed 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT ‘-—Mnr. Justice G.R. JAGADISAN AND Mr. Justice K. SRINIVASAN. 
“The State of Madras represented by the Deputy Commercial Tax 


Officer, Madurai Petitioner* 
v. 
The Madura Mills Co., Limited . Respondents 


Constitution of India (1950), Article 133— Judgment, decree or final order in civil proceeding of High Court 
—Afpeal to Supreme Court— Taxation. assessment proceedings—Order of Board of Revenue revising sales tax 
assessment allowed ın appeal by High Court —JNot made 1n a cevil proceeding—Application for leave to appeal, not 
competent—Ciwil proceedings— What are—Cwil and Criminal proceedings —JDistinction 1n Constitution. 


The assessee filed an appeal against the order of assessment made by the assessing authority, to 
the Commercial Tax Officer and filed a revision against the appellate order to the Deputy Commer- 
cial Tax Officer. The revision was dismissed Then the Board of Revenue issued a notice to the 

-assessee proposing to revise the assessment and after overruling the objection of the assessee on the 

«question of limitation revised the assessment The assessee filed an appeal to the High Court agamst 
the order of the Board of Reyenue and the High Court allowed the appeal The State sought to file 
an application seeking leave to appeal to the Supreme Court of India under Article 133 ofthe Consti- 
tution On the question whether the order of the High Court was one passed in a civil 
proceeding, 


Held, a proceeding under a taxing enactment cannot be called a “ civil proceeding ", within 
the scope of Article 133 of the Constitution and an application for leave to appeal to the Supreme 
Court from the decision of the High Court allowing an appeal against the orders of the Board of 
Revenue revising a sales tax assessment, cannot be sustamed 

The scheme of the constitutional provision relating to appeals to the Supreme Court rather 
suggests that the proceedings, capable of bemg appealed against, aie susceptible ofa bifurcation into 
two ‘well-defined categories of, civi] and criminal, mutually exclusive but together exhaustive 
"ASC Petition No 211 of 1962 lith April, 1963 

l’ (1962) 1M L J. 51 
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The words “ civil proceedings ” ım Article 133 of the Constitution ought not to be understood 
as any proceeding which are not of criminal nature. The nature of the proceeding whether 1t 1s civil 
or not, cannot be ascertained by merely applying a negative test that the proceeding 1s not one in 
relation. to a criminal or quasi-criminal proceeding 


'The nature ofthe proceedings should have to be determined having regard to the nature of rights 
of parties involved in a proceeding and not from the nature of the forum in which the rights happens 
to be decided. The fact that a civil Court 18 seized ofa particular dispute may be a relevant criterion 
throwing light on the nature of the proceeding, but would not itself be either sufficient or conclu- 
sive to hold that such a proceeding 1s of a civil nature 


'There cannot be civil proceedings in relation to which the aggrieved subject would have a right to 
approaoh a cıvıl forum So far as the sales tax is concerned, section 18-A prohibits the institution of 
suits arising out of assessments passed under the Madras General Sales Tax Act The deprivation 
ofa right to attack assessment orders in a civil Court necessarily implies that the statutory rights and 
obligations arising under the taxing enactment are not of a civil nature 


Assessment proceedings can only be conveniently described as revenue proceedings, to distinguish 
it from civil proceedings, and they maintain and preserve the same character even in the High Court, 
either in. the shape of prerogative writs or in the form of revision under the provisions of the Constitu- 
tion 


There 1s no straight and satisfactory formula which can be called in aid to decide the question 
what a civil proceeding ıs A proceeding in a civil Court may normally be civil proceeding But 
there may be special statutory rights, which might be permitted to be agitated in a civil forum by 
special provisions, these rights may not be civil rights and the proceedings pertaming to them would 
not be civil proceedings — Rights which a municipal Court will enforce at the instance of the citizen 
or subject may properly be termed civil rights They consist of the power of acquiring and enjoying 
property or exercising paternal or marital powers and tbe like. 

Petition under Article 133 (1) (a) and (c) of the Constitution of India and sec 
uon 109 and Order 45, rules 2, 3 and 8 of Civil Procedure Code, praying that in 
the circumstances stated therein the High Court will be pleased to grant a certifi- 
cate to the petitioner herein to enable him to appeal to the Supreme Court of India 
against the Judgment of Jagadisan and Srinivasn JJ., dated 13th September, 1961, 
and passed in Tax Case No. 162 of 1959!. Appeal to High Court to revise the 
order of the Board of Revenue, Madras, dated 25th August, 1958, and made 1n 
Board's Proceedings Mis. No. 171 of 1958, R.P. No. 341 of 1952-53 dated 21st 
August,1954, on the file of the Deputy Commercial Tax Officer , Madura1 Division. 


S. Mohan Kumaramangalam, for Government Pleader (A. Alagwiswami), for 
Petitioner. 


C.S. Padmanabhan for M/s. King and Partridge, for Respondents 
The Judgment of the Court was delivered by 


Jagadisan, 7.—This is a petition by the State of Madras fon leave to appeal to 
the Supreme Court of India from the judgment of this Court m Tax Case No. 162 
of 1958. Leave 1s asked for under Article 133 of the Constitution of India. The 
respondent, the Madura Mulls Co., Ltd , opposed the application, and raised a 
preliminary objection that the application 1s not maintenable under Article 133 or 
under sections 109 and 110, Civil Procedure Code, as the proceedings which ter- 
minated 1n this Court in the order sought to be appealed from are not civil proceed- 
ings Thus is the main question which has now been argued before us, and 1f we 
were to uphold the objection of the respondent, the application will have to be reject- 
ed in limine, without going into the question whether the case 1s a fit one for a neces- 
sary certificate under Article 133. 


We shall now briefly set out the facts which gave 11se to Tax Case No 162 of 
1958, disposed of by us on 13th September, 1961 The Madura Mills, Co , Ltd , 
the respondent, 1s a limited company dealing in yarn In December, 1950-51, 
it returned a total turnover of Rs. 15,27,61,833-8-4 under the Madras General 
Sales Tax Act, 1939, before the Deputy Commercial Tax Officer, Madurai The 
Officer determined the net turnover at Rs 15,44,09,109-3-11 The assessee preferred 
an appeal from that assessment before the Commercial Tax Officer, Madurai South. 
It raiseda contention that a sum of Rs 1,44,294-14-4, was wrongly included by the 
assessing authority in the purchase value of cotton, as that amount represented the 
commission paid by ıt to Commorin Investing Trading Co , another limited, com- 
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pany It further contended that another sum of Rs 81,546-0-1, representing the 
sale proceeds realised by selling the empty drums and other miscellaneous articles 
was not includible in the business turnover. The Commercial Tax Officer upheld. 
the contention in relation to a sum of Rs 1,44,294-14-4, and excluded it from the 
total turnover, but negatived the other contention in regard to the sum ofRs. 
81,546-0-1. The respondent then preferred a revision petition before the Deputy Com- 
missioner of Commercial Taxes, and raised an objection that it should not have 
been assessed to tax on amounts collected by 1t by way of tax amountüng to Rs. 
6,57.974-4-9. No objection was raised by the respondent in regard to any other 
matter dealt with by the Commercial Tax Officer By an order, dated 31st August, 
1954, the Deputy Commissioner dismissed the revision petition The Board of 
Revenue, Madras, issued notice to the respondent on 4th August, 1958, proposing 
to revise the assessment of the Deputy Commercial Tax Officer on the ground that 
a sum of Rs. 7,74,62,706-1-6 was wrongly excluded by the assessing authority. 
This was objected by the respondent, and one of the grounds of objcetion was that 
the proceedings initiated by the Board of Revenue were barred by limitation. 
The Board overruled the objections of the assessee, and by its order,dated 25th 
August, 1958, fixed a net turnover of the respondent at Rs. 23,17,15,948-18-2. | 
From this decision the respondent pieferred an appeal under section 12 (c) 
of the Madras General Sales Tax to this Court in Tax Case No. 162 of 1958. 
We allowed the appeal and set aside the order of the Board mainly on the ground 
that the proceedings of the Board were beyond the period of limitation prescribed 
by thestatute. It is thisdecision which is now the subject-matter ofthe contem- 
plated appeal by the State to the Supreme Court of India. 


The Madras General Sales Tax Ac t, 1939, does not contain any special provision 
to enable the State or the aggrieved subject to prefer an appeal to the Supreme Court 
of India from a decision of this Court arising out of the proceedings under the Act. 
The Act is a self-contained, exhaustive code, governing assessment and levy of sales 
tax A hierarchy of authorities has been constituted under the Act to enable the 
aggrieved party to canvass the correctness or validity of the assessrhent proceedings. 
First, there is the assessing authority which makes the assessment on the submission 
of the return made by the assessee. A right of appeal is granted to the assessee 
from the order of the assessing authorty under section 11 of the Act. It 1s open to 
the appellate authority to pass such orders as it thinks fit Section 11 , sub-section 
(4) provides that every order passed in appeal shall, subject to the provisions of 
sections 12 to 12-C, be final Section 12 (1) prescribes that the Commercial Tax 
Officer may suo motu or m cases in which an appeal does not he to him, on applica- 
tion, call for and examine the record of any order passed or proceeding recorded 
under the provisions of the Act by any officer subordinate to him, for the purpose 
of satisfying himself as to the legality or propriety of such order, or as to the re- 
gularity of such proceedings and may pass such order with respect thereto as he 
thinks fit Similar powers of revision have been given to the Deputy Commissioner 
and to the Board of Revenue under section 12, sub-section (2) and section 12, 
sub-section (3) respectively. Section 12-A provides aremedy by way of further 
appeal by the assessee to the Appellate Tribunal objecting to an order of assess- 
ment ‘The Tribunal has power to entertain an appeal from an order of the Com- 
mercial Tax Officer, made under section 11 or section 12 (1) or from that of Deputy 
Commussioner acting suo motu under section 12, sub-section (2). Sub-section (9) 
of section 12-À enacts that every order passed by the Appellate Tribunal shall, 
subject to the provisions of sub-section (6) and section 12-B be final. Sub-section 
(6) enables the Appellate Tribunal, on an application of the assessee or the Deputy 
Commussioner, to review any order passed by it under sub-section (4). Section 
12-B gives the power of revision to the High Court. The High Court, on perusing 
the revision petition and after giving both parties to the petition a reasonable oppor- 
tunity of being heard, determines the question of law raised and either reverses, 
affirms or amends the order against which the petition was preferred or remits the 
matter to the Appellate Tribunal with its opinion on the question of law raised or 
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passes such order 1n relation to the matter as ıt thinks fit. Under section 12-0 
appellate power 1s granted'to the High Court against the orders passed by the Board 
of Revenue suo motu under section 12, sub-section (3). Any assessee objecting to 
an order of the Board passed suo motu may file an appeal within the time prescribed 
and in the prescribed form accompanied by a fee of Rs. 100. The High Court, 
shall, after giving both the parties to the appeal a reasonable opportunity of being 
heard, pass such order thereon as it thinks fit. Section 12-D provides that every 
petition, application or appeal preferred to the High Court under section. 12-B 
And section 12-C shall be heard by a Bench of not less than two judges and 1n res- 
pect of such petition, application or appeal the provisions of section 98 of the Code 
cof Civil Procedure, 1908, shall so far as may be, apply. The remedy of an aggrieved 
assessee or the State, as the case may be, to have an illegal or erroneous order of 
assessment cancelled or set aside hes only within the four corners of this special 
enactment, and 1n fact sections g to 12-D are the fascicule of sections which provides 
the necessary machinery. It 1s obvious that an order of assessment however erro- 
neous or wrongful 1t may be, cannot be called 1n question 1n a civil Court By 
way of abundant caution however, the Legislature has introduced section 18-A 
,and that reads 


** No suit or other proceeding shall, except as expressly provided in this Act, be instituted 1n any 
Court to set aside or modify any assessment made under this Act "' 


The Act, therefore, is purely a taxing enactment deahng with a subject-matter of 
taxation not affecting the rights of a subject except to the extent to which a statutory 
obligation to pay the tax might be viewed as an infringement of a right. It 1s 
true that a subject cannot be taxed except in accordance with the law-zde Article 
265 of the Constitution. But it 1s equally true that there ıs no immunity guaranteed 
to the subject to be free from tax burden as a fundamental night under Chapter 
III of the Constitution We have to bear ın mund this aspect of the matter, in 
dealing with the question whether the proceedings under the Act can be called 
civil proceedings within the meaning of Article 133 of the Constitution. 


Before we refer to the provisions of the Constitution and discuss the point raised 
before us regarding the maintamabulty of this application, we would like to refer 
to the provisions of the Indian Income-tax Act, which is also a taxing enactment, 
more or less of the same pattern as the Madras General Sales Tax Act. ‘There are, 
of course, vital differences between the two enactments, particularly with regard 
to the High Court's jurisdiction 1n dealing with the orders of the Subordinate taxing 
authorites. The jurisdiction of the High Court under section 66 of the Indian 
Income-tax Act 1s purely of a consultative or advisory character and this has been 
pointed out on more than one occasion by the Supreme Court of India ‘The 
High Court can call upon the Income-tax Appellate Tribunal to draw up a state- 
ment, of the case and refer the questions of law and after the questions are referred, 
they would be answered and the reference would be remitted to the Tribunal to 
pass a final order 1n the light of the answers given to the questions. The High Court 
„does not pass any final order or judgment in relation to the assessment from and 
out of which the questions of law are said to arise and are referred to this Court. 
It is, however, significant to note that there is a special provision, section 66-A 
ander the Indian Income-tax Act, providing for leave to appeal to the Supreme 
Court of India 1n an appropriate and fit case. The absence of such specific pro- 
vision in the Madras General Sales Tax Act, 1939, has to be taken note of, as it 
seems to us that this has a bearing upon the real nature of proceeding (assessment) 
to tax a subject under any taxing enactment We may immediately refer to Article 
133 of the Constitution. Omitting the unnecessary portions, the Article may thus 
be extracted 


* 133 (1) An apyeal shall he to the Supreme Court from any judgment, decree or final order 
in a civil proceeding Of a High Court ın the territory of India 1f the High Court certifies ` 


(a) that the amount or value of the subject-matter of the dispute in the Court of first 1nstance 
and still in dispute on appeal was and 1s not less than twenty thousand rupees or such other sum as 
‘may be specified in that behalf by Parliament by law, or 


- 
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hd 


j (b) that the judgment, decree or final order mvolves directly or indirectly some claim or ques- 
tion respecting property of the like amount or value, or 
(c) that the case 1s a fit one for, appeal to the Supreme Court A 


Now the crucial words which we have to consider in the debate raised before 
us are judgment, decree or final order an a cmnl proceeding. We shall assume that there 
is a judgment, decree or final order in the instant case, and there can be no doubt that 
this ıs one of a High Court But can it be said that judgment, decree or final order was 
given in a civil proceeding? The learned Government Pleader contended that the 
words civil proceeding ought to be construed and understood as any and every pro- 
ceeding which 1s not a criminal proceeding, and there cannot be any other'classifi- 
cation of proceeding. In other words, the contention urged was that the dichotomy 
of civil and criminal ın relation to proceedings of a High Court ıs complete and 
exhaustive, and what ıs not civil ıs criminal and what is not criminal 1s cıvıl In 
our opinion, this contention cannot stand a moment’s scrutiny, if only the other 
provisions in the Constitution relating to appeals to the Supreme Court are looked 
into. Article 132 provides that an appeal shall he to the Supreme Court from any 
judgment, decree or final order of a High Court in the territory of India, whether 


33 


, ina civil, criminal or other proceeding, 1f the High Court certifies that the case involves 


~ 


a substantial question of law as to the interpretation of the Constitution. The 
words other proceeding 1n this article unmistakably show that the framers of the Consti- 
tution did not intend to bring about a complete classification ofthe proceedings under 
two labels, civil and criminal. Article 134 deals with appeal ın criminal matters. 
It is not necessary to refer to the terms of that provision. Article 135 enacts that, 
until Parhament by law otherwise provides, the Supreme Court shall also have juris- 
diction and powers with respect to any matter to which the provisions of Article 
133 or 134 do not apply if jurisdiction and powers in relation to the matter were 
exercisable by the Federal Court immediately before the commencement of the 
Constitution under any existing law. It ıs not contended that this provision is 
applicable and it ıs unnecessary to consider its precise scope But the phraseology 
of Article 136 which 1s the provision under which the Supreme Court has power to 
grant Special Leave to appeal can be usefully compared with that of Article 133. 
Article 136 reads ` 


“ (1) Notwithstanding anything in this Chapter, the Supreme Court may, m its discretion, 
grant Special Leave to appeal from any judgment, decree, determination, sentence or order in any 
cause or matter passed or made by any Court or Tribunal in the territory of India 


(2) Nothing m clause (1) shallapply to any judgment, determination, sentence or order passed 
or made by any Court or Tribunal constituted by or under any law in relation to the Armed Forces.” 


The sweeping words of this provision clearly indicate that the proceedings forming 
the subject-matter of an appeal need not fall into two demarcated groups, civil 
and criminal. Referring to Article 136, the Supreme Court observed as follows 1n. 
Pritam Singh v. The State. 


** The points to be noted in regard to this article are firstly, that ıt 1s very general and 1s not. con- 
fined merely to criminal cases, as 1s evident from the words appeal from any judgment, decree, sentence or 
order which occur therem and which obviously cover a wider range of matter, secondly, that the 
words used in this article are in any cause or matter, while those used ın Articles 132 to 134 are eil, criminal 
or other proceedings and thirdly, that while ın Articles 132 to 134 reference 1s made to appeals from the 
High Courts, under this article an appeal will lie from any Court or Tribunalin the territory of India ” 


The scope of Article 136 was considered by the Supreme Court in another decision. 
in Bharat Bank, Lid v. Employees of Bharat Bank, Ltd?. Fazl Ah, J., observed at page 
462 : 

“ It is fully recognised that the scope of Article 136 of the Constitution 1s very wide, but the signi- 


1 


- ficance ofthe language used 1n the section can be appreciated only by comparing 1t with the articles 


which precede it Article 133 deal with appeals in civil matters and the same words are used here 
also Article 134 deals with appeals m criminal matters, and the words used in it are appeal... from 
any judgment, final order or sentence In Article 136, the words judgment and decree which are used in Articles 
132 and 133 are retamed. ... It1s obvious that these words greatly widen the scope of Article 136. 
They show that an appeal will lie also from a determination or order of any Tribunal in any cause 
or matter.” a 
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The scheme of the constitytional provision relating to appeals to the Supreme Court 
rather suggests that the proceedings, capable of being appealed against; are suscep- 
tible of a bifurcation into two well-defined categories of, crvil and criminal, mutually 
exclusive but together exhaustive i 


A Division Bench of this Court consisting of Rajamannar, C J , and Venkatarama 
Iyer, J., considered the question whether the orders passed under section 21 (2) 
of the Chartered Accountants Act are not open to appeal to the Supreme Court 
under Article 133 of the Constitution. One of the questions raised before the learned 
Judges was whether they constituted a civil proceeding That decision 1s reported 
in Krishnaswam v Institute of Chartered Accountants’. Dealing with the question 
whether the proceedings in Court can be exhaustively classified into civil and 
criminal, Venkatarama Ayyar, J , delivering judgment of the Bench, observed as 
follows at page 865: 


* 'The argument for the petitioner ıs that, whatever 1s not a criminal proceeding must be a civil: 
proceeding, that Article 134 provides for appeal against orders passed in criminal proceedings, and 
that all other orders must be held to have been passed 1n civil proceedings and that they will be open, 
to appeal under Article 133 But the question that has to be decided 1s whether that ıs the scheme 
that has been adopted in the Constitution 


It cannot be affirmed that every order passed 1n proceedings other than criminal 
is open to appeal under Article 133, as made in civil proceeding. The learned 
Judges arrived at this conclusion after referring to various provisions of the Constitu- 
tion the decision of the Supreme Court referred to above, the decision of the Patna 
High Court in Tobacco Manufacturers v. The State, and thedecision of the Nagpur 
High Court in Zikar v The State?. There 1s thus sufficient and clear authority for 
the position that the words cwil proceeding in Article 133 ought not to be understood 
as any proceedings which are not of criminal nature. Thenature of the proceeding, 
whether it is civil or not, cannot be ascertained by merely applying a negative test 
that the proceeding 1s not one 1n relation to a criminal or quasi criminal proceeding. 


We have, therefore, to address ourselves to the question whether the proceeding 
arising out of the taxing enactment which 1s mainly concerned with the legality and 
validity of assesSments under that Act, can aptly be described as proceeding of a 
civil character It 1s urged by the learned Government Pleader that the lability 
of a subject to pay tax involves a right of property, and that, therefore, such a la- 
bility should be deemed to be one giving rise to a civil right to avoid the liability. 
It is also urged that whatever may be the nature of the proceeding before the taxing 
authorities or before the specially constituted Tribunal under the Act, it assumes 
the garb of civil proceeding after the High Court gets seized of the proceeding and 
deals with 1t, presumably in the exercise of its ordinary powers of appellate or revi-. 
sional jurisdiction These arguments deserve serious consideration, particularly 
because they appear to be plausible and prima faice well founded 


Regarding the nature of proceedings arising out of taxing enactments, there 
are decisions of other High Court which have taken the view that they are not civil 
proceedings In Tobacco Manufacturers v. The State?, a Divisicn Bench of Patna 
High Court had occasion to consider whether an order passed by the High Court 
under section 21 of the Bihar Sales Tax Act 1s of a civil nature which would attract 
the applicabihty of Article 133 of the Constitution. The matter was referred to a 
Full Bench, as there was difference of opinion between the two learned Judges, 
hearing the application for leave to appeal in the first instance. The opinion of: 
the Full Bench was that the decision of the High Court under section 21 of the Bihar 
Sales Tax Act did not arise out of a civil proceeding. One of the points placed 
before the Full Bench was whether the decision of the High Court constitüted a 
judgment, decree or final order The Full Bench held that 1t was not a judgment, 
decree or final order We must mention that the jurisdiction of the High Court 
under section 21 of the Bihar Sales Tax Act was not of the same type as the jurisdic-. 
tion of this Court under section 12-B or 12-C of the Madras General Sales Tax Act. . 
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The jurisdiction under ‘section 21 of'the Bihai Sales Tax Act wassimilar to 
the jurisdiction of the High Court under section 66 of the Indian Income-tax Act. 
The High Court dealt with the proceedings under the Bihar Act under an advisory 
or consultative jurisdiction The High Court had no power to dispose of the assess- 
ment proceedings, itself terminating ıt ın one way or the other favourable or un- 
favourable to the assessee We are referring to that decision as an authority for 
the proposition that the proceeding under a taxing enactment 1s not a civil proceed- 
ing The conclusion of the Patna High Court was primarily based upon the deci- 
sion of the Judicial Committee ın Raleigh Investment Co , Ltd v Governor-General-in- 
Council, to which we shall refer later. The following observations of Sarjoo Prasad 
J.;in Tobacco Manufacturers v. The State?, at page 199 may be quoted to appreciate 
the reasoning on which the conclusion was based 


“The learned Government Pleader has contended that proceedings under the taxing statute 
stand entirely on a different footing inasmuch as the ruling authority in such cases proceeds to levy 
taxes ın exercise of its sovereign rights The proceeding, therefore, under the taxing statute cannot 
be regarded as a ciw:l proceeding He relied upon a decision of the Judicial Committee of the Privy 
‘Council in Raleigh Investment Co , Ltd v Governor-General-in-Council!, where it was pointed out that 
jurisdiction to question the assessment of income-tax otherwise than by use of the machinery expressly 
provided by the Act would appear to be mconsistent with the statutory obligation to pay, arising by 

«virtue of the assessment . ıt 1s quite clear from this decision that the proceeding under the taxing 
statutes are something quite different from cwl proceedings The provisions of Article 136 of the 
Constitution Act indicate that the Supreme Court can grant Special Leave ın civil cases, in. criminal 
cases, in income-tax cases, mn cases which come up before different kinds of Tribunals, and in a 
variety of other cases I agree with Das J , therefore, that the observations made in those cases Prztam 
Singh v The State? and Bharat Bank, Ltd v Emplovees of Bharat Bank, Ltd *, seem to imply that 1ncome- 
«tax cases and sales tax cases are not cwil proceedings within the meaning of the Constitution Act ” 


A Full Bench of the Nagpur High Court in Messis. Shriram Gulabodas v Board of 
Revenue?, dealt with the question whether the proceedings under section 29 
Central Provinces and Berar Sales Tax Act can properly be regarded as civil 
proceedings It washeld by a Full Bench (Hidayatullah, V R Sen and 
Deo, JJ.) that they were revenue proceedings and not civil proceedings 

Hidayatullah, J, (as he then was), delivering the opinion of the Fyll Bench stated 


that (at page 874) . 


“ On the first pont I have no doubt that this ıs not a civil proceeding at all. These proceedings 
arise out of collection of *evenue and are before this Court merely for the putpose of advice which 
the Boa-d of Revenue seeks or which this Court enjoins upon the Biaid upon certain poms of law. 
The essence of the proceedings 1° the collection of revenue and not the decision of any dispute of a 


civil nature in tbe strict sense ” 


We may poirt out that the jurisdiction of the Nagpur High Court under section 
29 of Central Provinces and Berar Sales Tax Act was also of consultative 
character. But that would not affect the question whether the proceedings before 
the High Court under that Act could be called a civil proceeding or not within 
the meaning of the said expression in Article 133 of the Constitution 


The decision of the Judicial Committee ın Ralesgh Investment Co , Ltd v Governor- 
General-in-Council1, is of great assistance ın deciding the question now before us. 
What was actually decided by the Judicial Committee was that an assessee, assessed 
to tax under the Indian Income-tax Act, could not call in question the validity 
of assessment in a civil Court by reason of inhibition contained ın section 67 of the 
Act. Their Lordships pointed out that the Indian Income-tax Act provided a 
complete machinery for assessment and levy of tax, and that the aggrieved subject 
should seek his remedy only within the limits of that Act and would not be permitted 
to travel outside and seek relief 1n civil Courts of the land Their Lordships seem 
to indicate that even without an express provision, like section 76, of the Act the 
jurisdiction of the civil Court to enquire into the validity, of assessment would be 
barred. The necessary implication of this decision 1s that proceedings under a 
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taxing enactment are not civil proceedings. If they were really civil proceedings, 
it would follow that the aggrieved subject would suffer an infringement of a civil 
right, and if that were the true position, his right to approach a civil Court for a 
proper remedy which every violation of civil right gives rise to, cannot be held to 
be barred. Indeed their Lordships of the Judicial Committee have observed that 
even in a case where a particular provision of the Income-tax Act is challenged as 
ultra vires, 1t would not be open to the subject to by-pass the statutory machmery 
and resort to the civil Court At page 63, Lord Uthwatt, delivering the judgment 
of the Court, observed thus 

** Under the Act the Income-tax Officer 1s charged with the duty of assessing the total 1ncome of 
the assessee. The obvious meaning, and in their Lordships’ opmuon, the correct meaning of the phrase 
assessment made under this Act xs an assessment finding 1ts origin in an activity of the assessing officer acting 
as such The circumstance that the assessing officer hás taken into account an ultra vires provision of 
the Act ıs in this view immaterial ın determining whether the assessment 1s made under this Act. The 
phrase describes the provenance of the assessment ; 1t does not relate to 1ts accuracy in point of law. ” 
Again at page 64 Lord Uthwatt, observed 

“In conclusion, their Lordships would observe that the scheme of the Act 1s to set up a particular 
machinery by the use of which alone total income assessable for mcome-tax 1s to be ascertained. The 
income-tax exigible 15 determined by reference to the total income so ascertained, and only by reference 
to such total income. Under the Act (section 45) there arises a duty to pay the amount of tax demand- 
ed on the basis of that assessment of total income Jurisdiction to question the assessment otherwise 
than by use of the machinery expressly provided by the Act would appear to be inconsistent with the 
statutory obligation to pay arising by virtue of the assessment. The only doubt, indeed, in their 
Lordships’ mind, 15 whether an express provision was necessary in order to exclude Jurisdiction in a 
«civil, Court to set aside or modify an assessment. ” 

It seems to us that there cannot be acivil proceeding in relation to which the 
aggrieved subject would have a right to approach a civil forum We have already 
pointed out that, so far as the Sales Tax Act 1s concerned, section 18-A prohibits 
the institution of suits arising out of assessments passed under the Act It is quite 
logical to assume that deprivation of a right to attack assessment orders 1n a civil 
Court necessarily implies that the statutory rights and obbgations arising under the 
taxing enactment are not of a civil nature. 


Assessment to tax by the authority 1s certainly not a civil proceeding. At 
all stages of the dispute regarding assessment, before the special authority or the 
"Tribunal, it is only a revenue proceeding, to use a convenient expression to em- 
phasise its true nature, distinguishing ıt from a civil proceeding It maintains and 
preserves the same character even ın its ultimate stage in the venue of the High 
Court, either in the shape of prerogative writs under Article 226 of the Constitution 
or in the form of revision proceeding under Article 227 of the Constitution. This 
is the view taken by the Patna High Court in Allen Berry & Co , Ltd and others v. 
Income-tax Officer! The petitioners in that case who were assessed to tax under 
the Indian Income-tax Act, challenged the assessment order before the High Court 
in the petitions filed under Articles 226 and 227 of the Constitution These petitions 
were dismissed and applications were filed for leave to appeal to the Supreme Court 
under Article 133 of the Constitution. The Division Bench held that the orders 
complained of were not the orders passed 1n the civil proceeding. S K. Das, C.J , 
set out the grounds for refusing leave in these terms. 

“Tt seems clear to me that every writ application 1s not necessarily a civil proceeding , 1t may be 
a civil proceeding, or a crimmal proceeding, or other proceeding, according to the nature of the appli- 
cation and the questions raised and decided ın the proceeding It 1s well settled that suit would not 
have been maintainable by the petitioners in respect of the two assessment orders ; and if the peti- 
tioners had proceeded under the machinery of the Indian Income-tax Act the proceeding would not 
have been anything but a revenue proceeding The mere fact that the petitioners filed two applica- 
tions for writs m the High Court against the assessment orders, does not, 1n my opinion, change the 
nature of the proceeding The proceeding was not a civil proceeding as there was no night 
of suit, and I do not think it can be said to be a civil proceeding within the meaning of Article 133 
of the Constitution. 

The principle of this decision was followed by this Court in Dhanalkshmt Ammal v. 
Income-tax Officer? At page 744, Rajamannar, C.J., quoting the above observations 
of the learned Chief Justice of the Patna High Court, observed thus : 
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** If the application filed by the petitioner before us under Article 226 of the Constitution had. 

been to quash the assessment order ıt may well be said that it is notfa civil proceeding on the above 
reasoning But such 1s not the relief sought by the petitioner "' 
In First Additional Income-tax Officer, Kararkudi v Shanmugha Rajeswara Sethupathe* 
we referred to these decistons and held that an order in a writ petition quashing 
the order of assessment made by the Income-tax Officer assessing to tax the com- 
pensation amount received by the assessee unde: the provisions of the Estates Aboli- 
tion Act, 1s not a civil proceeding 1n respect of which leave to appeal can be granted 
under Article 133 of the Constitution 


We shall now consider the question whether the proceedings are stamped with a. 
civil character by reason of the fact that the High Court has dealt with it in exercise 
of the appellate power under section 12-C of the Act As a general proposition. 
it may be broadly stated that, when matters are referred for adjudication to a civil 
Court, the normal procedure of that Court including the right of appeal from an 
adjudication of that Court to a higher Court as prescribed by the law would be 
attracted This principle 1s laid down ın Natonal Telephone Company Limited v. 
Postmaster-General2, which ıs an oft quoted case Viscount Haldane, Lord Chance- 
lor, enunciated this proposition of law as follows : 


‘s When a question 1s stated to be referred to an established Court without more, it 1n my opinion, 
imports that the ordinary mcidents of the procedure of that Court are to attach, and also that any 
general nght of appeal from the decisions likewise attaches. "' 


This rule 1s not of universal application and carries with it its own qualifications 
and hmitations. To illustrate the restricted use of this rule, we may refer to the 
decision in Rangoon Botatouny Company Lid. v. The Collector Rangoon?. , 


There the proceedings were in the nature of an arbitration and the order sought to 
be appealed from was in the nature of an award, and ıt was held that no appeal 
would he challenging that award, notwithstanding the fact that the decision was 
one rendered by a civil Court. In Secretary of State for India v. Chellhikan: Rama Rao*, 
it 1s true that the principle laid down in National Telephone Compgny Limited v. Post- 
master-General?, was applied. But 1t 15 clear that the right involved ın that case and 
which formed the subject-matter of the decision was one in relation to property. 
The proceedings arose under the Forest Act; but the dispute related to the ownership 
of islands in a tidal river. The Privy Council observed as follows 

“The claim was the assertion ofa legal right to possession of a property 1n land ; and if the ordi- 


nary Courts of the country are seized of a dispute of that character, it would require, 1n the opimion of 
the Board, a specific limitation. to exclude the ordinary incidents of litigation. ”’ 


It seems to us that the true principle is that the nature of the proceeding should 
have to be determined having regard to the nature of the rights of parties involved 
in a proceeding and not from the nature of the forum in which the nghts happen 
to be decided. The fact that a civil Court 1s seized of a particular dispute may be a. 
relevant criterion throwing light on the nature of the proceeding, but would not 
itself be either sufficient or conclusive to hold thatsuch a proceeding is of a civil 
nature Itis not an axiom that whatever 1s determined by a civil Court is a civil 


proceeding. x 


We may again refer to the decision ın Krishnaswamt v. Institute of Chartered 
Accountants?, and the observations of Venkatarama Ayyar, J., (as he then was) in 
particular relation to the question whether an adjudication by the High Court 
arising out of the exercise of jurisdiction under a special enactment would attract the 
applicability of Article 133 of the Constitution As pointed out already, that was 
a case 1n which the question was whether a decision of the High Court under section 
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21 of the Chartered Accountants Act was a civil proceeding which would enable a 
certificate of fitness of leave to appeal to the Supreme Court being granted It 
was held that the proceeding was not of a civil nature within the meaning of Article 
133 At page 874, the learned Judge observed as follows — 


“Tt was next argued that the reference under section 21 of the Chartered Accountants’ Act was to 
the High Court as a Court, that a right of appeal against orders made by the High Court 15. conferred 
by section 109 of the Civil Procedure Code and that, on the principle that when matters are referred 
for the adjudication of a civil Court, that will attract the normal procedure of that Court including a 
right of appeal, an appeal would lie to the Supreme Court : But these authorities, 
(Naitonalel elephone Company, Limited v Posimaster-General! and Secretary of State of India v Chellikant Rama 
Rao? do not lay down that whatever proceedings come before a civil Court must be held to be civil 
proceedings ‘That must depend on the nature of the proceedings 


Regard must be had also to the character of the dispute There 1s nothing 1n these two decisions 
to support the contention that all matters which are referred to the determination of civil Courts must 
be held to be civil proceedings without reference to their nature ” 


This 1s clear authority of a Division Bench of this Court against the contention of the 
learned Government Pleader that the decision of this High Court sought to be 
appealed from 1s a judgment, decree or final order in civil proceedings by reason 
of only the fact that 1t 1s of the High Court 


What then 1s a civil proceeding ? We apprehend that there ıs no straight 
and satisfactory formula which can be called in aid to decide this question A 
proceeding 1n a civil Court may normally be a civil proceeding But there may 
be special statutory rights, which might be permitted to be agitated in a civil forum 
by special provisions , these rights may not be civil rights and the proceedings 
pertaining to them would not be civil proceedings. Rights which a municipal 
Court will enforce at the instance of the citizen or subjects may properly be termed 
civil rights. They consist of the power of acquiring and enjoying property or exer- 
csing paternal or marital powers and the lke. 


We are concerned in this case to find out whether a tax habihty cast upon a 
subject under the taxing enactment involves a civil right or in other words whether 
an assessment proceeding, culminating in the High Court, can be said to be a civil 
proceeding. The right of the Government to tax the subject is a sovereign right. 
Notwithstanding the dictum of Marshall, C.J.,in M’Culloch v. The State of Maryland’, 
that the power to tax involves the power to destroy, it ıs now fairly settled law that 
there is no infringement of property or infraction of a fundamental right under the 
Constitution when the subject is burdened with a tax It seems to us that an assess- 
ment to tax, however onerousit may be to the subject, 1s 1n no way associated with 
the rights of the subject 1n regard to ownership of property or of carrying on business 
or of following any profession or vocation. We do not wish to dilate upon the 
subject further, as we are clearly of opinion that a proceeeding under a taxing 
enactment cannot be called a civil proceeding. 


It 1s not necessary to refer to decisions dealing with the question whether pro- 
ceeding under special enactment can be called civil proceeding The question 
whether such proceedings are civil proceedings or not would depend upon the nature 
of the proceedings and the rights involved therein. The Punjab High Court held 
in Umon of India v Qabool*, that 1t15 not open to the High Court to grant a certificate 
under Article 133 for leave to appeal under the United. Provinces Town Improve- 
ments Act of 1919, against an award ofa Tribunal constituted under the said enact- 
ment ‘The Kerala High Court held in Dhanalakshm Vilas Cashew Company v 
Cashew Industries Staff Association?, that a cıvıl proceeding that is contemplated under 
Article 133 1s a proceeding in which rights to property or other civil rights are invol- 
ved and that it 1s of no consequence whether such a proceeding arose out of a suit 
or out of an application under Article 226 of the Constitution Each case proceeded 
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on its own facts and we do not think that any useful pyprpose would be served by 
referring to the numerous decisions on the subject. 


In our opinion, the application for leave to appeal to the Supreme Court 
under Article 133 cannot be sustained In this view, it 15 not necessary to consider 
whether on the merits of the case, a certificate of fitness for leave should or should 
not be granted. The application fails and 1s dismissed with costs 


V.S. — Application for leave held not sustainable. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT -—MrR. Justice M. ANANTANARAYANAN. 


Chinnammal and others : .  Appellants* 
U. 


Sn Kannikaparameswari Deity by trustees Venkatarama 
Chettiar and another .. Respondents. 


Successton Act (XXXIX of 1925), section 97—Applwability of the principle to deed of settlement by a Hindu— 
** Male hews??—-Whether constitute words of limitation. i 


Section 97 of the Indian Succession Act (XXXIX of 1925) lays down a general principle of 
interpretation of wills which could equally be applied to a will by a Hindu unless there was some clear 
indication of a contrary intention. 


It 1s no doubt true that section 97 of the Act enacts a principle of interpretation which, in terms, 
is applicable to testamentary dispositions and not to gifts or settlements But, actually the principle 
is one which relates to the Law of Real Property in general The Courts below were perfectly justi- 
fied 1n interpreting the terms of the settlement deed in the light of the principle of section 97 of the 
Act though the section itself may not strictly apply. 

In the instant case, the phraseology of the deed totally excludes the interpretation that there was 


a simultaneous bequest to either of the sons and sons of either son taken together. The words ** male 
heirs” in the settlement deed are not words of limitation 








Appeal against the decree of the District Court, Tiruchirappalli in Appeal 
Suit No. 518 of 1959 preferred against the decree of the Court of the District Munsif 
of Turatyur in Original Suit No 310 of 1958. x ; 


TR, Venkataraman and R  Srmwasan, for Appellants. 
S. Amudachart, for Respondents. - ; 
The Court delivered the following 


Jupcment -—The Second Appeal ıs instituted by the defendants in the suit, 
against the preliminary decree for partition of the suit property into two shares 
and for allotment of the western moiety to the plaintiff-temple (respondent). 
There are only three grounds involved 1n the appeal, of which the first ground alone 
need detain us at any length. The factsrelating to that ground are as follows. 


The original owner, Angammal, conveyed this property under Exhibit A-4, 
dated 19th September, 1938, which is styled as a settlement deed, and which, 
according to the learned Counsel for the appellants, can by no means be characterised 
as a testamentary disposition. In the relevant part of this deed, the settlor stipulated 
the following terms. I am making a free translation here of the Tamil text, which 
is quoted both by the trial Court and the first appellate Court. 

* Venkatasami Naidu (my son) and his male heirs are to take and attain one-half (moiety) of the 
property. Chinnasami Nardu (my other son) and his male heirs are to similarly take and attain. one- 
half (moiety) of the property.” 

It is not in dispute that the plamtff temple obtained the rights of Chinnasami 
Naidu in the property under a sale Exhibit A-3 1n itsfavour Both the Courts below 
have applied the principle of section 97 of the Indian Succession Act (XXXIX of 
1925) to the interpretation of this settlement deed, and held, following the prin. 
ciple, that the words “‘ male heirs ” were not words of limitation, and that Venkata, 
(pe—— OO 
* S.A. No 809 of 1961. 19th July, 1963. 
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sami Naidu took a moiety in absolute right, as Chinnasami Naidu similarly did. 
The result of this would be, of course, that the plaintiff temple (respondent) is entitled 


to a moiety 


Per contra, 1t is contended by learned Counsel for the defendants (appellants) 
the alienees from the sons of Chinnasami Naidu as well as from Venkatasami Naidu 
that technical rules of mterpretation with regard to Hindu wills ought not to be 
applied to other dispositions by Hindus, such as deeds of settlement, particularly in 
the mofussil. The further argument 1s that the intentions of the settlor ought to be 
taken mto account, and that an elderly lady like Angammal would not, normally, 
disinherit her grandsons in that manner, by conveying an absolute interest to her 
sons Since she might not be conversant with such technical rules of interpretation 
of documents, the Courts ought to give effect to her intentions , 1t 1s also argued 
that the Tamil text might support an interpretation that Chinnasami and his male 
heirs should simultaneously take equal shares 1n the property devised to them. 


I have carefully considered these arguments, and I find them to be wholly 
lacking in substance. It 1s no doubt true that section 97 of the Indian Succession 
Act enacts a principle of interpretation which, in terms, 15 applicable to testamentary 
dispositions, and not to gifts or settlements But, actually, the principle 15 one which 
relates to the Law of Real Property 1n general, and this 1s very clear from the follow- 
ing authorities In Dadabhoy Framp Cama v Cawasp Dorabp Panday and others*, the 
Judicial Committee held that the use of the words “ male heirs ” ın a testament did 
not import any limitation That would be so, even in a view most favourable to 
any alternative interpretation, unless there was some indication of a contrary inten- 
tion In Dadhabha Fram Cama v Cowasp Dorabj Panday?, Shah, Ag G J, and 
Marten, J , had earlier expressed the same view. This Court has held ın Kottapullayya 
v Crandhı Veeraraghavamma and another?, that section 97 of the Indian Succession Act 
lays down a general principle of interpretation. of wills, which could equally be 
applied to a will by a Hindu, unless there was some clear 1ndication of a contrary 
intention The two decisions cited by the learned Counsel for the appellants do 
not impinge uport the crux of the controversy here. In Karuppanna Ambalam v. 
Tırumalaı Ambalam*, Ganapatia Pillai and Venkataraman, JJ , have made some 
observations with regard to the application of the cypres doctrine to a gift inter vivos 
in the context of a gift to charity made by a deed inter vivos The remarks are 
only of remote relevance in the present context, to the extent that they indicate that 
technical rules of interpretation may have to be applied with care, to dispositions 1n 
this country The observation of the Supreme Court in Kasturi v Ponnammal5, again, 
have very little direct relevance to the present situation. I have considered the 
Tamil text with care, and it seems to me to be obvious that the phraseology totally 
excludes the interpretation that there was a simultaneous bequest to either of the 
sons and the sons of either son taken together Inmyview, the Courts below were 
prefectly justified 1n interpreting the terms of the settlement deed 1n the light of the 
principle of section 97 of the Indian Succession Act, though the section itself may 
not strictly apply This contention raised on behalf of the appellants would, there- 
fore, have to fail. 


The other two contentions may be very briefly dealt with The second conten- 
tion involves a question of fact with regard to the mention of the boundary wall. 
The argument here 1s that the learned District Munsif gave a particular reason, 
namely, the alleged shifting of the wall, as one of the grounds on which he came to 
the conclusion that the true boundary was along A-23 to A-28 The learned District 
Judge, in first appeal, has not confirmed this. Nevertheless, he observes that, on 
the physical features noted by the Commissioner, the boundary was conclusively 
established, according to the plan. This Court cannot, in Second Appeal, interfere 

Sak le gee 





AIR 1925 PC 306-94 I.C. 535 
A I R. 1923 Bom. 177 5 (1962) 1 SCJ 471 - (1962) 1 An WR. 
(1954) 2 M.L J (Andh) 30 (S.C) 174 (1962) i MLJ (S.C.) 174 at 178. 
(1962) 2 M L T. 379 : I LR. (1962) Mad 


Bl 


354 THE MADRAS LAW JOURNAL REPORTS. [1964. 


upon findings relating exclusively to questions of fact, and no sufficient justification 
has been shown either for a different view This argument also has to fail 


Finally, an equity 1s pleaded on behalf of the defendants (appellants) that they 
may be permitted to ask for remedies under section 4 of the Partition Act with 
regard to the western moiety now allotted to the respondent temple, in the interests 
of justice, and having in mind the history of the property The argument 1s not 
very convincing The appellants no more represent the original donees than the 
respondent Both are alienees from their respective predecessors-in-1nterest 
However, the appellants may certainly move the Court, prior to the passin& of the 
final decree, by means of a separate apphcation under section 4 of the Partition Act, 
which may be dealt with on the merits With these o servations, the Second Appeal 
ıs dismissed The parties will bear their own costs here 


No leave 


K.L B 





E Appeal dismissed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
(Special Original Jurisdiction). 


PRESENT :—Mr Justice K. SRINIVASAN. 
Bhagawandas Kalachand Kripalani 
v. 
"The Collector of Central Excise, Madras Respondents 


Sea Customs Act (VII of 1878)—Sect:on 167 (8)—Confiscation of goods under—When could be ordered 


The Collector of Central Excise derives jurisdiction to make an order directing confiscation of 
goods under section 167 (8) of the Sea Customs Act only if he can record a finding on the material 
that 1s properly before him that the goods in question have been imported into the country in violation 
of any prohibition or restriction regarding their import The mere fact that the Collector felt dis- 
inclined to believe the manner in which the party claims to have come mto the possession of the goods 
1s not enough to invoke the power under the section. . 


Petition under Article 226 of the Constitution of India, praying that in the 
circumstances stated therein, and 1n the affidavit filed therewith the High Court 
will be pleased to issue a Writ of certorart calling for the records relating to the 
Order in Reference No. D B. Dis. No. VITI/10/292/60 Cus. Adj. 9815 dated 29th 


April, 1961, signed on 15th May, 1961, on the file of the Collector of Central 
Excise, Madras and quash the order therein 


S. K L. Ratan, for Petitioner. 


The Additional Government Pleader (V Ramaswami) for Respondent. 
The Court made the following 


Petitioner? 


ORDER —The shop and the residence of the petitioner were searched by the 
‘Customs Preventive staff on 22nd August, 1959. The search of the shop y1elded noth- 
ing From the house twenty old gold coins and two radio sets, one of which was a 
transistor set, were seized In the view that the gold coins were of foreign origin, 
as also the radios, action under the Sea Customs Act was taken The explanation 
of the petitioner was that these gold coins represented wedding presents received by 
his wife in 1937 and that some of the coins belonged to his sister as well He gave 
some explanation with regard to the radio set which, according to hum, had been 


purchased in 1957 The transistor set, he claimed, had been purchased from an 
unknown peison on the previous day 


The explanation was accepted in so far as the gold coins were concerned The 
Collector of Central Excise, the adjudicating authority, observed in this regard 


“ I feel that in the absence of any evidence to substantiate the illicit nature, 1t would not be fair 
or proper to treat them as contraband " 
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In sharp contradistinction to this view with regard to gold coins, the Collector 
observed about the radiofsets thus— 

** The transaction with regard to the radios does not appear to be straight They are therefore 
hable for confiscation under section 167 (8) of the Sea Customs Act i 
The result was that the two raidos were directed to be confiscated, with the peti- 
tone: being given an option to pay a redemption penalty of Rs 100 A personal 
penalty of Rs 100 was also imposed on the petitioner under section 167 (8) of the Sea 
Customs Act as a person concerned 1n the offence of illegal 1mport 


It ıs obvious that the order cannot be supported The Collector derives 
jurisdiction to make any order under section 167 (8) of the Sea Customs Act only 
if he can record a finding on the material that 1s properly before him that the goods 
are goods which have been imported into the country 1n violation of any prohibition 
or restriction regarding their import Except for the fact that the Collector felt 
disinclined to believe the manne: ın which petitioner claimed to have come into 
possession of these radios, he has stated nothing in the order to show that there was 
any material upon which the conclusion can be drawn that these radios had been 
illegally imported into the country Merely to say that the transaction with regard 
to the radios ıs not straight does not invite the conclusion necessary to invoke the 
penal provision contamed 1n section 167 (8). On this short ground, namely, that 
there 1s no adjudication upon the question vital to acquire jurisdiction to deal with 
the matter under section 167 (8) the order has to be quashed. - There wil be no 
order as to costs. 


R.M. ———— Order quashed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
: (Ordinary Original Civil Jurisdiction.) 
PRESENT .—MR. JusTicE R SADASIVAM. 
The Western India Match Company, Lımıted Petitioner” 
U. 
The Manohara Match Works, represented by its Proprietor 
P. Muthiah Nadar and others ; Respondenis. 


Trade and Merchandise Marks Act (XLII of 1958), sections 11, 12 (1) and 56—Scope Registration of 
trade mark—Duscretion of | Registrar—lnterference by Court under secton 56—Grounds—Principles governing— 
neu consittutes-—Test to decide —Fraudulent tntent—Inference—Absence of allegation of fraud— 

ect. 7 

In an application under section 56 of the Trade and Merchandise Marks Act, 1958, for rectifica- 
tion of the Register of Trade Marks by cancelling the registration of a trade mark on the_ground that 
such registration 1s 1n contravention of the provisions of section 12 (1) of the Act, 1t being an mfringe- 
ment of the mark of the applicant, it 3s for the Court to test the sumlarity of the trade marks and de- 
signs by comparing them Such comparison should not be made by having the labels of the applicant 
and of his rival side by side, as that 1s not what a customer does when he wants to purchase the goods 
of the applicant The test 1s to see whether an ignorant or unwary purchaser 1s hkely to be misled. 


Where no confusion 1s likely to arise between the trade mark used by the applicant and the trade 
mark used by the respondent (his rival) whether one sees the marks printed on the labels or hears the 
marks when they are pronounced, the words being dissimilar and there bemg no phonetic similarity 
‘between the two words or sets of words, 1t 1s umpossible even for an unwary or ignorant purchaser, who 
wants to buy the applicants’ goods and who merely trusts to his recollection of the label, to be misled 
or deceived by the label or mark of the respondent , and ıt 1s not for the applicant to support his claim 
for rectification on the ground that the respondent had a fraudulent intent to pass-off his goods as 
that of the applicant or on the ground of deceptive similarity of the colour scheme and background, 
when the applicant has not even alleged the existence of any fraudulent intent on the part of the res- 
pondent who 1s his rival Merely because the respondent 1s a rival trader, he cannot on that account 
be prevented from carrying on his trade by using his trade mark, unless the applicant 1s able to prove 
that the said mark and label infringed hus rights, especially when there 1s no deceptive similarity of 
the colour scheme of the two labels or marks 


The relief under section 56 of the Act 1s a discretionary relief, and though the Court 1s bound to 
consider the case independently on the merits, 1t would ordinarily be loath to interfere with the discre- 
tion exercised by the Registrar of Trade Marks When the Registrar has made a search among the 
registered trade marks and pending applications and has found no identical or deceptively similar 
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marks which would bar the registration of the trade mark of the respondent under section 12 (1) of the 
Act, and the Court also, on an independent consideration on the merits, finds that there was no decep- 
tive similarity or hkehhood of deception, there can be no ground to hold that the registration of the 
trade mark and label of the respondent was made without sufficient cause or that there was any error 
or defect in the entry in the Register which requires correction or rectification under section 56 


Petition under sections 56, 107 and 108 of the Trade and Merchandise Marks 
Act, 1958, for rectification of the Register of Trage Marks 


T Ramaprasad of M/s. John and Rao and S K Damodaram, for Petitioner. 
N. Swatsaman: and N Krishnaswamz, for Respondents 1 to 3. 
The Court delivered the following 


JUDGMENT.— Petition under sections 56, 107 and 108 of the Trade and Merchan- 
dise Marks Act (XLIII of 1958) for rectification of the Register of Trade Marks by 
cancelling the registration of the trade mark “Matulaies’ adopted by respondents 1 to 
3. The petitioners are reputed manufacturers of safety matches, and one of their trade 
marks ‘ Three mangoes ° which they are using ever since 1934, on the packets and 
lables of the match boxes sold extensively ın different Districts of Andhra Pradesh 
and more particularly in the Districts of Guntur, Krishna, Khammameth and War- 
angal. The first respondent 15 a proprietory concern of 2nd respondent, P. Muthiah. 
Nadar, and the third respondent, the joint owner of the trade mark ‘ Matulaies °. 
The complaint of the petitioners 15 that respondents 1 to 3, 1n or about 1959, conceived. 
the idea of adopting the mark of ‘Matulaies’’, similar to that of the registered trade- 
mark of "Three mangoes’ of the petitioners maliciously and with theintent of causing 
wrongful loss to the petitioners The case of the petitioners 1s that the mark of 
* Matulaies ’ adopted by respondents 1 to 3 is an obvious and colourable imitation 
of the trade-mark of ‘ Three mangoes ’and 1s calculated to deceive the eye of an 
unwary purchaser and eqully others, resulting 1n confusion and deception in the 
minds of the purchasing public. The petitioners filed O S No. 1 of 1961 on the file of 
the District Court, Guntur, against respondents 1 and 2 for infrmgement of their 
trade mark. But during the pendency of the suit, respondents 1 to 3 got the trade 
mark * Matulaies ’ registered by the fourth respondent The petiteoners claim that 
the said registration 1s in contravention of the provisions of section 12 (1) of the Act 
and has toybe expunged to maintain the purity of the Register 


The case of respondents 1 to 3 1s that the trade-mark ‘ Matulaies’ belonging 
to them is distinctively different from the trade-mark of ‘ Three mangoes ° belonging 
to the petitioners, and that there 1s no infringement of the trade-mark of the petition- 
ers by respondents 1 to 3. 


The learned Advocate for the petitioners did not for 2 moment suggest that 
any confusion 1s likely to arise between the trade-mark used by petitioners and the 
trade-mark used by respondents 1 to 3. The trade-mark * Matulais? which is the 
Tamil word for pomegranate cannot be confused with the trade-mark ‘ Three 
mongoes °’, whether one sees the mark printed on the lables or hears the marks when 
they are pronounced. The words are dissimilar , and 1t is not urged that there 1s 
any phonetic similarity between the words. The learned Advocate for the peti- 
tioners rightly stated, even at the commencement of the hearing of the petition, that 
itis for the Court to test the similarity of trade marks and designs by comparing 
them. It is true that such comparison should not be made by having the lables of 
the petitioners and respondents 1 to 3 side by side, because that is not what a 
customer does when he wants to purchase the goods of the petitioners The following 
observations of a Division Bench of the Courtin Ebrahim Currim & Sons v Abdulla 
Saheb! clearly show how comparison of the marks should be made to test sumilarity 
of two marks : 


“ One has got to see whether an ignorant purchaser ıs going to be 1n the position of the Court 
having the two things side by side and examining them critically. The purchaser probably trusts 
to his recollection of one or a description of ıt that has been given to him, or seemg itin the shop 
UTEM Án 
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window, goes to the person selling the infringement, who ex hypothesi does not give him the two, the 
genume one and the infringemept to choose! from. ” 

A person who asks for ‘ Three mangoes’ mark match boxes of the petitioners 
will not be given * Matulaies ? mark match boxes of respondents 1 to 3. It is clear 
from the affidavits filed by both parties that the customers generally ask for matches 
without specifying the name el particular brand and they rely upon the labels 
found on the match boxes. ving looked at the two labels, namely, one contain- 
ing the mark ‘ Three mangoes’ and the other, * Matulaies’, I have no doubt that no 
customer who 1s accustomed to or wants to purchase the ‘ Three mangoes’ match 
boxes Will be misled or deceived into buying the ‘ Matulaies ' match boxes It 1s 
impossible even for an unwary or ignorant purchaser who wants to buy the Three 
mangoes ' match boxes of the petitioners and merely trusts to his recollection of the 
label to be misled or deceived by the label of ‘Matulaies’ of respondents I to 3 as 
that of ‘Three mangoes’ of the petitioners. In view of such vital differences between 
the two labels, the learned Advocate for the petitioners tried to support the claim 
for rectification on two grounds, namely, (1) fraudulent intent of respondents I to 3 
to pass-off their goods as that of the petitioners by trying to sell them in the several 
Districts of Andhra Pradesh where the petitioners * goods have become popular and 
are sold, and (2) deceptive similarity of the colour scheme and particularly yellow 
background. 


The learned Advocate for the petitioners relied on the affidavit of 
V. M §Mahadevan, Chief Marketing Officer of the petitioners ’ firm, that 


“the petitioners * match boxes with the trade mark of * Three mangoes’ are particularly sold er 
are 1n great demand m the Districts of Guntur, Krishna, Kammamet and Warangal in the State o 
Andhra Pradesh, and that the mind of the respondents 1s clear from the discreet attempt made by 
*hem to introduce their goods with the offending trade mark in the said Districts 2s 


The learned Advocate for respondents 1 to 3 stated that their match boxes with the 
labels * Matulaies ’ are sold not only ın the several Districts of Andhra Pradesh but 
also in South India and Delhi. If there was really any fraudulent intent on the 
part of respondents 1 to 3, as alleged ın the affidavit of Chief Marketing Officer of the 
petitioners’ firm, “it should have been specifically pleaded 1n the petition ; and that 
has not been done In fact there is no reference to the alleged fraudulent intent 
on the part of the respondents 1 to 3 even in the reply statement of the petitioners. 
It may be that the respondents are rival traders. On that account they cannot be 
prevented from carrying on the trade by using their trade mark ‘ Matulaies , 
unless the petitioners are able to prove that the said trade mark and label infringed 
their rights. 


The learned Adovocate for the petitioners reed on the observations of Lord 
Lawrence in Reddaway & Co , v. Hartley!, that where fraud is established, 
. the Court would readily assume that the defendant would be hkely to succeed in his design 


however much it might on the face of 1t appear to a lawyer that he had sufficiently distinguished. the 
designation which he has apphed to his goods from the plaintiffs”. 


The following passage from the judgment of Lindley, L J. in Slazenger & Sons v. 
Fetham © Co *, 1s also to the same effect : 

“ One must exercise one's common sense, and, 1f you are driven to the conclusion that what is 
intended to be done is to deceive, if possible, I do not think ıt 1s stretching the imagination. very much 


to credit the man with occasional success or possible success. Why should we be astute to say that he 
cannot succeed 1n doing that which he 1s straining every nerve to do ? ” 


The learned Advocate also relied on the following statement at page 145 in the 

Law of Trade and Merchandise Marks in India by S. Venkateswaran (1937 Edition): 
“Ifa mere comparison of the goods, explained by surrounding circumstances, 1s not sufficient; 

then ıt ıs allowable to prove from other sources that what 1s, or may be, apparent 1nnocence was really 

intended to deceive ” 

It 1s true that in passing-off actions probability of deception 1s presumed in cases 


of fraud ; but there is no scope for invoking the principle to the facts of the present 
co SO 
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‘case Itis clear from what I have stated already that the petitioners have not even 
alleged that there was any fraudulent intent on the'part of respondents 1 to 3 
that the trade marks and labels in this case are totally distinct and different, and 
that there is no bkelihood of any one being deceived into purchasing the goods 
of respondents 1 to 3 as that of the petitioners by reason of the alleged similarities of 
the trade marks or labels on the respective goods 


On a comparison of the label of the petitioners ba that of respondents 1 to 3, 
I see no deceptive similarity of the colour scheme 1n the two labels The learned 
Advocate for the pctitioners stated that he would be satisfied 1f the yellow background 
in the label of respondents 1 to 3 1s changed to some other colour But there 1s 
nothing to show that the petitioners have any monopoly for the yeilow background 
in therr labels In fact, there 1s nothing to show that yellow background is not used 
by the manufacturers of match boxes having other trade marks 


The Assistant Registrar of Trade Marks has been 1mpleaded as fourth respondent 
in this petition and, he has filed a statement under section 112 (2) of the Trade and 
Merchandise Marks Act of 1958 which provides that such statement shall be evidence 
in the proceeding In Para. 2 of the statement, the Assistant Registrar has stated 
the procedure that 1s followed in respect of an application for registration of trade 

_mark. In Para 3 of his statement he has stated that the procedure has been followed 
in the instant case. Thus the 4th respondent made a search among the registered 
trade marks and pending applications and found no identical or deceptively similar 
marks on the Register or pending registration which would bar the registration of 
the trade mark of respondents 1 to 3 under section 12 (1) ofthe Act Itis clear from 
the decision ın Czba, Ltd v Ramalingam?, that the relief to be given under section 46 

. of the old Act which corresponds to section 56 of the Trade and Merchandise Act, 
1958, 1s a discretionary relief, and, that though the Court 1s bound to consider the 

«case independently on merits, ıt would ordinarily be loath to interefere with the 

«discretion of the Registrar. J have already independently considered the conten- 
tions urged by the learned Advocate for the petitioners and I do not find any ground 
to hold that the registration of the trade mark and label of respandents 1 to 3 was 

:made without sufficient cause or that there 1s any error or defect in the entry 1n the 
Register which requires rectification or correction under section 56 of the Trade and 

-Merchandise Marks Act, 1958. 


The learned Advocate for the petitioners relied on the decision ın Eno v Dunn?, 
-where 1t was held that the Patents, Designs and Trade Marks Act, 1883, conferred 
upon the Comptroller a discretion whether to register a trade mark or not and he 
ought to refuse registration where it was not clear that deception might not result. 
He particulaily relied on the passage at page 263 that a reasonable exercise of the 
. discretion 1s to refuse registration when ıt 1s not clear that deception might not result 
from it. There 1s difference in the language of sections 72 and 73 of the Patents, 
Designs and Trade Marks Act, 1883, of England and sections 11 and 12 of the Trade 
and Merchandise Marks Act, 1958 of India. The words “ calculated to deceive " 
found in the sections of the former Act do not find place 1n sections 11 and 12 of the 
latter Act. Even assuming that the principle of the decision in the case cited above 
will be applicable to the cases under the Trade and Merchandise Marks Act, 
1958, 1t cannot help the petitioners in view of my finding that there 1s no evidence 
that the trade marks and design of respondents 1 to 2 are calculated to deceive the 
public as that of the petitioners 


The learned Advocate for the petitioners, commented upon the fact that res- 
pondents 1 to 3 got their trade mark and label registered during the pendency of 
the petitioner’s suit, OS No t of 1961 on the file of the District Court of Guntur 
But 1t should be noted that respondents 1 to 3 filed the application for registration 
of their trade mark and label even prior to the filing of the suit Respondents 1 and 
2 pleaded in the written statement that they had applied for 1egistration of their 
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tade mark and label, and that the same was advertised on 16th February, 1961. 
Under section 21 of the X1ade and Merchandise Marks Act, 1958, the petitioners 
could have filed objections to the 1egistraticn of the trade mark and label of respon- 
dents 1 to 3, on the ground that it infiinged their rights But they did not do so 


The petitioners have filed affidavits of stockicis, rete1l dealers and users of their 
match boxes containing the Nede mark ‘Three mangoes’ to show that confusion 
has arisen in the market on account of similaiity of the trade mark and label of res- 
pondents 1 to3 Respondents t to 3 have also filed a large number of affidavits to 
prove that there could be no such confusion The learned Advocate for the peti- 
tioners conceded even at the commencement of hearing of the petition that the Court 
is the best Judge to determine whether there 1s deceptive simularity of the two trade 
marks and labels It is therefore unnecessary for me to discuss 1n detail the contents 
of the affidavits filed by both parties. 


For the foregoing reasons the petition 1s liable to be dismissed and ıs hereby 
dismissed with costs. 


P.R.N M RN RR Petition dismissed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT —MR Justice K. SRINIVASAN 


A Alamelu Ammal ..  Pehhoner* 
v. 
The Accommodation Controller, Madras Respondent. 


Madras Buildings (Lease and Rent Control) Act (XXV of 1949), sections 3 (1), (3) and (8)—Apphcabiity 
, ‘and scope of— Application for eviction of tenant for personal occupation—Tenant vacating premises of his own 
accord before date fixed for hearing and reporting vacancy to Accommodation Controller—Notwe to landlady calling 
er notwe of vacancy and landlady complying thereweth—Faulure of Controller to allot within ten days—Notice calling 

on landlady to surrender possession a year later—Furtsdrction of Accommodation Controller 


The petitioner (landlady) applied for eviction of her tenant of the outhouse m her bungalow and 
for ats release for her personal occupation The tenant resisted the petition which was finally posted 
for orders to 31st October, 1957 On 28th October, 1957, the tenant addressed a letter to the Accom- 
modation Controller that he had vacated the house on 20th October, 1957 and handed over possession 
to the petitioner. But the tenant made an endorsement on the petition for eviction only on 30th Octo- 
ber, 1957 The petition was dismissed and the petitioner took possession on 31st October, 1957. 
‘On 30th October, 1957, the Controller issued a notice to the petitioner asking her to give notice of 
vacancy ; and on 3rd November, 1957 the petitioner sent a reply by registered post setting out the 
.details, and this was acknowledged by the Controller on 5th November, 1957 ‘Thereafter the peti- 
tioner sued the tenant for arrears of rent and obtained a decree 


On 15th September, 1958, the Controller issued a notice to the petitioner alleging that she had 
not sent a notice of vacancy The petitioner sent a reply to this enclosing a copy of her registered 
Jetter, dated 3rd November, 1957 About four months later, the Controller sent a fresh notice to the 
petitioner demanding that she should surrender possession of the premises, under section 3 (8) of the 
“Madras Buildings (Lease and Rent Control) Act, 1949 The petitioner pleaded that she had com- 
plied with the provisions of section 3 (1) of the Act by her letter of 3rd November, 1957, and that the 
Ur DE had no power or jurisdiction to demand vacant possession of the premises under section 


Held : (1) That the letter sent by the petitioner on 3rd November, 1957 constituted a valid notice 
of vacancy, the building having fallen vacant only on 30th October, 1957, there having been proceed- 
mgs between the petitioner and her tenant which terminated only on 30th October, 1957 , 


(2) That the Controller having failed to make an order of allotment within ten days from the 
date of receipt of the letter of 3rd November, 1957 (vız , 5th December, 1957), there was no justifica- 
tion for him to demand vacant possession in the purported exercise of his powers under section 3 (8) 
about a year after the date of receipt of the notice of vacancy , and his failure to take steps under section 
3 (3) of the Act within the period of ten days from 5th November, 1957, was fatal and debarred him 
from exercising any power to demand possession under section 3 (8) 


Petition under Article 226 of the Constitution of India, praying that 1n the cir- 
cumstances stated 1n the affidavit filed therewith the High Court will be pleased to 
issue a Writ of cerkorarı calling for the records from the office of the Accommodation 
Contioller, Madras, of No A-3/16651/57, dated 27th April, 1959 with reference to the 
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attempt to get forcible possession of the outhouse attached to No 9, Hindi Pra- 
char Sabha Street, T. Nagar, Madras and quash the said 4rder therem. 


JV. S. Raghavan, for Petitioner. 
S. Mohan, for The Additional Government Pleader on behalf of the State. 


The Court made the following 

ORDER.—The petitioner 1s the owner of the bungalow and outhouse of No. 9: 
Hindi Prachar Sabha Stieet, T Nagar The outhouse had been let to one 
Sundaram. The petitioner applied to the Accommodation Controller seeking to 
have the outhouse released for her personal occupation The tenant contested 
the petition and the matter was finally posted for orders to 31st October, 1957. 
Some days prior to that date, the tenant'*is said to have reported to the Accommoda- 
tion Controller that he had vacated the premises On 31st October, 1957, the owner 
took possession of the premises The Accommodation Controller issued a notice to 
the petitioner asking her to give notice of vacancy. On 3rd November, 1957, the 
petitioner sent a registered reply setting out the details. She also alleged therein 
that since the rent was less than Rs. 25, no notice was obligatory but nevertheless 
since a notice was demanded by the Controller, she was submitting one. This was 
duly acknowledged on 5th November, 1957. Thereafter, the petitioner sued the 
tenant for arrears of rent at Rs 25 per month and obtained a decree 


The Accommodation Controller started proceedings before the Chief Presidency 
Magistrate for the alleged failure of the owner to send intimation of vacancy. Not- 
withstanding her contest, the petitioner was convicted and sentenced to pay a fine, 

i 


On 15th September, 1958, the Accommodation Controller issued a notice to the 
petitioner-owner alleging that no notice of the vacancy had been furnished This 
was replied to by the petitioner and she enclosed a copy of the letter sent by her 
on 3rd November, 1957. Nearly four months thereafter, the Accommodation 
Controller issued a fresh notice demanding that the petitioner should surrender 
Vacant possession of the premises. The petitioner objected, but, the Accommoda- 
tion Controller imsisted that that should be done 


It is in these circumstances that the petitioner has approached this Court with a 
petition under Article 226 Her short contention is that the Accommodation Con- 
troller has no jurisdiction to demand possession of the premises, he not having 
done so within the period of ten days of the receipt of notice of intimation dated 
3rd November, 1957 The petitioner claims that the fact that she had been wrongly : 
convicted cannot enlarge the jurisdiction of the Accommodation Controller 


In the counter-affidavit filed on behalf of the respondent, it is admitted that- 
on 29th October, 1957, the Accommodation Controller received intimation from 
the tenant that he had vacated the outhouse on 20th October, 1957 and had handed 
Over possession to the petitioner Thereafter, on 30th October, 1957, the Controller 
called upon the petitioner to give a Vacancy report. The report was given by the 
owner on 3rd November, 1957, wherein she stated that the rent for the outhouse was 
only Rs 24 per month. The petition which had been filed by the owner seeking- 
possession of the premises for her own occupation had been dismissed. The counters 
affidavit states that it was found on enquiry that the tenant had been paying a rent 
of Rs. 55 per month The prosecution of the petitioner is referred to ^ After the 
Prosecution ended, the Accommodation Controller issued a notice on 24th December, . 
1958, demanding vacant possession of the outhouse The petitioner’s contention 
that she had substantially complied with the provisions of the Act by furnishing the 
particulars on grd November, 1957 was not accepted and it is claimed that the 
Accommodation Controller has under the circumstances the power to demand and 
obtain vacant possession of the premises 


The records of the case*before the Accommodation Controller have been pro^ 
duced and I am frankly unable to understand how there is any justification for the- 
actions taken by the'Accommodation Controller. The power that is conferred upon. 
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the Accommodation Controller in this regard 1s contained in section 3 (8) of 
the Madras Buildings (Kease and Rent Control) Act, 1949. Under section 3 (1) 
‘every landlord shall give a notice of vacancy within seven days after the building 
becomes vacant. Sub-section (3) states that if, within ten days of the receipt by the 
authorised officer of a notice under sub-section (1) or sub section (2) the State Govern- 
ment or the authorised officer does not intimate to the landlord 1n writing that the 
‘building 1s required for the Aros of the State, etc , or for the occupation of any 
officer of such Government, the landlord shall be at liberty to occupy 1t himself. 
Sub-seétion (4) prohibits the landlord from letting thejbuilding to a tenant or occupy- 
ang it himself before the expiry of the period of ten days specified unless, injthe mean- 
time, intimation has been received that the building is not required under sub-section 
(3). In the present case, 1t is not in dispute that the owner had filed an application 
before the Controller seeking to evict the tehant for the purpose of her own occupa- 
tion. But that petition was dismissed on 30th October, 1957 Now, 1t appears 
that though the tenant contested the petition, he reported to have vacated the build- 
ing and to have handed 1t over to the landlady The record shows that he addressed 
a letter to the Accommodation Controller on 28th October, 1957, stating thus : 
“T have vacated the outhouse, etc , on 20th October, 1957, forenoon and handed possession to the 
landlady. ” 
It 1s certamly not clear if possession was handed over on 20th October, 1957. It 
is admitted, however, that the tenant made an endorsement on the House Rent 
Control Application filed by the owner only on goth October, 1957, and the owner 
claimed that the premises were vacated to her knowledge only on that date In res- 
ponse to the notice issued by the Accommodation Controller on 30th October, 
1957, followmg the intumation from the tenant by postcard dated 28th October, 
1957, the owner replied on 3rd November, 1957. Undoubtedly, this letter con- 
stitutes a notice of vacancy The owner's habihty to notify the termination ofa 
tenancy arises on the building becoming vacant If the building fell vacant only 
on 31st October, 1957, 1t 1s obvious that the notice of vacancy contained 1n the letter 
dated ard November, 1957, 1s within the time stipulated. It is nowhere stated 
that the petitioger’s claim that the building was vacated only on the 31st October 
is untrue. The mere fact that the tenant alleged that he had vacated the premises 
on a particular date long before goth October, 1957 cannot be accepted, nor does 
it seem to have been considered and accepted It must be remembered thatat the 
material time, there were proceedings between the landlady and the tenant which 
‘came to a termination only on 30th October, 1957. It 1s clear therefore that the 
letter dated 3rd November, 1957 was an 1ntumation of the vacancy in conformity 
with the requireme nts of the section 


Even assuming that the petitioner failed to give notice of vacancy of her own 
accord and assuming that the notice of vacancy had been given by the tenant and the 
Accommodation Clontroller became fully aware that the premuses had fallen vacant 
by himself issuing a notice to the landlord, 1s 3t open to him to make an order allotting 
the building to any person beyond the period of ten days from the date of intimation 
of the vacancy? It is true that the period of ten days has to be computed from the date 
of the receipt by the authorised officer of the notice given by the landlord. In, 
this case, the landlady had ın fact given a notice and even if that notice was belated 
Iam unable to see how nearly a year after that date the Accommodation Controller 
can purport to exercise his powers of demanding vacant possession of the building. 
In the counter-affidavit, 1t 1s suggested that because the petitioner was found guilty 
by the Chief Presidency Magistrate for failure to comply with section 3 (1) of the 
Act, the Accommodation Controller purported to exercise his powers under section 
3 (8) of the Act. 

The authorities below seem to have 1gnored the position that at the time of the 
alleged vacancy certam proceedings were pending before the Accommodation 
Controller and 1t was not open to the petitioner to take possession except in accord- 
ance with any orders that might be passed in that proceeding It was presumably 
for that reason that the tenant made an endorsement 1n that case on goth October, 


1957. ‘Till the vacancy was so recorded in that manner in that proceeding, it was 
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not open to the petitioner to recognise any vacancy and which as far as I can see 
amcunted virtually to abandonment of the premises by the tenant and was not 
in the proper form in view of the pending proceedings I am satisfied therefore that 
there was a valid notice of vacancy and that the notice dated 3rd November, 1957 
does constitute a notice of vacancy ‘The period of one week available to the peti- 
tioner has to be computed from the date on which se took possession, that is on 
91st October, 1957 If the notice dated 3rd Novem fer, 1957, isa proper notice of 
vacancy, then, the Accommodation Controller having failed to take steps under 
section 3 (3) of the Act within the ten days thereof, cannot exercise that power. The 
plea of the respondent that 1t 1s not the power under section 3 ( 3) that ıs invoked 
but that under section 3 (8) of the Act, can be accepted only if the notice dated 3rd 
November, 1957 1s held invalid I have already expressed my view with regard 
to the validity of the notice It should therefore follow that the Accommodation 
Controller has no jurisdiction to exercise any power under section 3 (8) of the Act. 


The result ıs, the petition 1s allowed. The rule 1s made absolute. There will 
however be no order as to costs. 


P.R.N. ———— Petition allowed ; Rule made 
absolute. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—Mn. JusTicE P. KuNBAMED KUTTI. 


C. Lakshmana Iyer .. Petitioner* 
v. 
Pubb1 Settı Sethamma and another .. Respondents. 


Criminal Procedure Code (V of 1898), sectrons 439 and 561-A—Power of High Court to restore a Criminal 
Revision Petition. dismissed for default or disposed of on merits in the absence of petitioner or has Counsel. 


Where a Criminal Revision Petition has been disposed of by the High Court on merits, even 
though ın the absence of the petitioner and his Advocate, 1t 1s not an ex-parte disposal which could be- 
set aside. Even if such a petition 1s dismissed for default of appearance ıt could not be restored to 
file. There is no inherent power either in the High Court to alter or review its own judgment in a 
criminal case. 


Petition praying that in the circumstances stated therein and in the affidavit 
filed therewith the High Court will be pleased to restore to file Cirl R C. No. 1506: 
of 1962 presented to the High Court to revise the Judgment of the III Presidency 
Magistrate of the Court of the Presidency Magistrates, Saidapet, Madras, in C.C. 
No. 786 of 1962, which Criminal Revision Case was dismissed in the absence of 
the petitioner herein on 12th November, 1963. 


G. Gopalaswami, for Respondent. 
B. Sriramutu, for the Public Prosecutor on behalf of the State. 
The Court made the following 


ORDER —This 1s a petition filed by the petitioner in CrLR.C No. 1 506 of 
1962 on the file of this Court, under sections 439 and 561-A of the Criminal Proce- 
dure Code for the restoration to file of the said Crl R C. No. r 506 of 1962 dismissed 
by me on 12th November, 1963 


~ 


«3 


That was a Revision Case filed by the petitioner against the order of the learned 
Third Presidency Magistrate, Saidapet, discharging the accused in a complaint 
filed by the petitioner under sections 352, 448, 457; 427, 380, 506 and 120-B of the 
Indian Penal Code. The learned Magistrate examined in the case six witnesses 
and marked eight documents on the side of the petitioner and two documents on the 
side of the accused and came to the conclusion that sufficient material had not been 
furnished before him to justify a charge in respect of any of the offences against 
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the accused. Against that order, the petitioner filed a Revision Petition in this 
Court \ 


The case was on the list for some days, and when 1t came up for hearing, the 
petitioner was absent and had no Counsel to representhim In the circumstances, 
I Iooked into the papers and disposed of the case on merits holding that there was no 
justification to interfere with tke orde1 of discharge passed by the learned Magistrate. 


Since the disposal was on merits, there 1s no reason to set 1t aside on the ground it 
was an expare disposal This view has been consistently held by this Court in 
Rangas Row v Emperor}, and in Subramara Kandar v Ramaswami Kandar? In the 
last mentioned case Govinda Menon, J , held that a Revision dismissed for default 
of appearance could not be restored to file In Anthony Doss, In re®, Sadasivam, J ; 
had to consider a similar cases, where a Crimtinal Revision Petition was dismissed on 
merits, when the petitioner and his Advocate were absent at the hearing The 
learned Judge held that the petition could not be restored nor could the order 
bereviewed He also observed that the High Court had no inherent power to alter 
or review its own judgment in a Criminal Case once it had been pronounced and 
signed In the circumstances, 1t seems to me that there 1s no justification to set 
aside the order passed by me on merits in this case 


The petition ıs, therefore, dismissed. 
R.M. ———— Petition dismissed, 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
(Special Original Jurisdiction.)* 
PRESENT —MR. JusTIcE K. SRINIVASAN. 


M. Penniah Nattar ..  Pehitioner* 
v. 
The Collector of Thanjavur having his} office at Thanjavur 
and another . Respondents. 


Madras Panchayats Act (XXXV of 1959), section 152 (10)—Meeting under to consider a 
no-confidence motton—Debate during—lf affects validity of resolution. 


Section 152 (10) of the Madras Panchayats Act, 1958 expressly prohibits any debate at a meeting 
convened thereunder for considering a motion of no-confidence in the President of a Panchayat. 
Hence when it is evident from the records of the proceedings that there was a debate during such a 
meeting then the proceedings therem will be vitiated and invalid. It is not a question of any prejudice 
being caused to the President that 1s relevant Where a statute prohibits a particular mode of conduct 
ofa meeting and in violation of that prohibition the meeting 1s conducted in that way 1t should follow 
that all subsequent proceedings of the meeting stand vitiated. Reading sub-sections (9) to (12) of” 
section 152 of the Act it 1s clear that there should be no speeches of any kind or debate or any ex- 
amination of the material in support of the charge or the defence of the President during the meeting, 
convened under this provision. 

Petition under Article 226 of the Constitution of India, praymg that in the 
circumstances stated 1n the affidavit filed therewith the High Court will be pleased 
to issue a Writ of cerhorart callng for the records relating to the proceedings of the 
Collecter of Thanjavur, Thanjavur, in R C No. 214/62 M-dated 13th April, 1962, 
and quash the said proceedings 

R. Sundaralingam, for Petitioner. 

S Mohan, for the Additional Government Pleader (V. Ramaswam:), on behalf 


of rst Respondent 


The Court made the following 

ORDER —Section 152 (10) of the Madras Panchayats Act (XXXV of 1958) 
prohibits any debate at the time of consideration of a motion of no confidence 1n 
the President of a Panchayat In the present case the complaint of the petitioner,. 


1. 1912 Cr L J. 710 3 (1963) MLJ (Crl) 249. 
2 (1948)1 MLJ 406. 
* W,P, No 595 of 1962. Gth December, 1963. 
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‘President is that this mandatory provision has been violated and that therefore 
the result of the proceedings stands vitiated. The writfprayed for 1s to quash the 
proceedings of the Collector notifying the removal of tlie President from the office 
on the basis of the resolution ın question. 


In the counter-affidavit filed on behalf of the Collector it is stated that the meet- 
ing was held on 3rd March, 1962, and that the membgrs who were present considered 
each and every charge and passed the resolution of rf confidence against the Presid- 
ent and that this cannot be considered a debate on the motion. A reply affidavit was 
filed by the petitioner along with which he filed a true translation of the proceedings 
of the Panchayat at that meeting This record shows that the Vice-President and 
five other members embarked upon a consideration of the charges and the explana- 
tion given by the President and dealt with charge after charge and expressed their 
conclusions. Two other members expressed themselves otherwise stating that the 
explanation offered by the President was quite satisfactory and that the Vice Pre- 
sident and the five others who sought to remove the President from office had man- 
oeuvred and brought about the above charges. The record also shows that the 
meeting commenced at 3 PM. and ended at 4-30 P.M. 


There is no doubt whatsoever that there was a debate which is prohibited 
by the section. Under sub-section (9) of section 152 what 1s to be done at a meeting 
is laid down. That sub-section reads: 

** As soon as the meeting convened under this section has commenced, the Tahsildar shall read to 


the Panchayat the motion for the consideration of which 1t has been convened , the statement of charges 
and the written statement, if any, of the President or Vice-President in reply to the said charges. ” 


Then follows sub-sections (10) and (1r) which respectively prohibit any debate 
and also state that the Tahsildar shall not speak on the merits of the motion or 
vote thereon. Sub-section (12) provides for a copy of the minutes of the meeting 
together with a copy of the motion and the result of the voting thereon to be for- 
warded to the Inspector on the termination of the meeting. Reading all these pro- 
visions together it seems clear that after the Tahsildar has read out the motion of 
no-confidence, the statement of the charges and the written staterhent of the Pre- 
siden t the matter must be immediately put to vote on. the only question whether 
the motion for the removal of the President is to be supported or not. 
“The Tahsildar has to record the result of the voting and thereafter submit the pro- 
‘ceedings to the Inspector. ‘The section does not contemplate speeches of any kind or 
debate upon the charges or an examination of material m support of the charges or 
the defence ofthe Presidentorthe like Theres no doubt, therefore, that the record 
-of the proceedings do disclose that there was a debate which'contravenes the section. 


It 1s not a question of whether any prejudice has been caused to the President 
that calls for examination here. Where the statute prohibits a particular mode of 
conduct of a meeting and 1n violotion of that prohibition the meeting is conducted 
3n that way, 1tshould follow that all the subsequent proceedings of the meeting stand 
vitiated On that short ground I agree with the contentions put forward by Mr 
Sundaralmgam, learned Counsel for the petitioner, and I hold that the proceedings 
stand vitiated and the result of these proceedings cannot be acted upon by the 
"Collector by the issue of the notification complained of. The rule is made absolute. 
It is needless to state that ıt 1s open to the authorities to convenes a fresh meeting 
for the purpose of dealing with the motion of no-confidence. 


There will be no order as to costs. 


R M. Rule absotute. 


e] RUPCHAND FOMRA, In re (Kunhamed Kutti, 7.). 365 


IN THE HIGH, COURT OF JUDICATURE AT MADRAS. 
PRESENT \—Mnr. Justice P. KUNHAMED KUTTI. 
Rupchand Fomra and seven 'others .. Peitttroners* 


Motor Vehicles Act (IV of 1939), seMtons 38 (1) and 42 (1)—Offence under—Nature of—Gsving cars wih- 
out obtaining permits or fitness certifuates Vn. hire—When an offence 


Section 38 (1) of the Motor Vehiclts Act prescribes the necessity to obtain a fitness certificate for 
a transport vehicle and section 42 (1) of the Act regulates the user of such vehicle in a public place. 
Section 2, (33) of the Act defines a * Transport Vehicle’ and ' owner ' of a vehicle has been defined in 
s ection 2 (19) of the Act Having regard to these provisions where a person has given his car (with- 
out obtaining permit or fitness certificate) on hire to another under an agreement ıt cannot be said 
that such car is a transport vehicle and accordingly the person granting 1t on hire will not be guilty of 
contravention of section 38 (1) or 42 (1) of the Motor Vehicles Act for not having obtained a permit 
and fitness certificate for such car. 

Petitions under sections 435 and 439 of the Gode of Criminal Procedure, 1898, 
praying the High Court to revise the Judgments of the Sixth Presidency Magistrate 
of the Court of the Presidency Magistrate, Saidapet, Madras, dated 5th June, 
1963 and passed in M V. Nos 1780, 1781, 1782, 1783, 1785, 1786, 1788 and 
1789 of 1963. 

P. V. Subramaniam, for Petitioner. 


B. Sreeramulu for the Public Prosecutor on behalf of the State in all the 
petitions. 
The Court made the following 


ORDER.—All these Revision Cases are by one or the other member of the 
Fomra Family or firm and substantially relate to the same question. These 
petitions can, therefore, be disposed of by a common order. 

The several petitioners purchased motor cars in their individual names and 
hired them to the Burmah Shell Oil Storage and Distributing Company for stated 
periods stipulating a fixed monthly rent. The cars were to be used 1n public places, 
but neither permis nor fitness certificates had been obtained for any of them. 
Each of the petitioners was, therefore, charged firstly under section 38 (1) and 
secondly under section 42 (1) both read with section 112, Motor Vehicles Act, 
1939: 

Under section 38 (1) no transport vehicle could be deemed to be validly 
registered unless it carries a certificate of fitness in Form-H as set forth in the 
First Schedule to the effect that the vehicle complies fo1 the time being with all the 
requirements of Ghapter V and the Rules made thereunder. Section 42 (1), 
prohibits the owner of a transport vehicle using or peimitting the use of such vehicle 
ın any public place save ın accordance with the conditions of a permit granted or 
countersigned by a Regional or State Transport Authority or the Commussioner 
authorising the use of the vehicle in that place in the manner in which the vehicle 
is being used Section 112 is the penal section, and imposes, on the contraveners 
of any of the provisions of the Act or Rulesmade under the Act a fine of Rs. 100 


for the first offence and Rs. 300 1f he 1s again convicted of an offence under the 
Act. 


The learned Sixth Presidency Magistrate, Saidapet, who tried all these cases, 
found each of the petitioners guilty as charged and on conviction, fined each of 
them with a sum of Rs 15 under each count, and in default to undergo simple 
imprisonment for one week. The petitioners have filed these Revision Cases against 
the aforesaid conviction and sentence; and the question for consideration 1s whether, 
in the circumstances in which the several cars were made over io the Burmah Shell 
Company on rent for their use, the vehicles could be deemed to be transport vehicles 
within the meaning of section 38 (1) and section 42 (1) of the Act. 


A “Transport vehicle " as defined in section 2 clause (33) means a public 
service vehicle or a goods vehicle and 'public service vehicle? as defined in 


eee  : ee ee LL LCD D Dn 
* Orl R.C. Nos. 1660 to 1667 of 1963. E 
(Cl. R.P. Nos. 1610 to 1617 of 1963). . 2th February, 1964 
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clause (25) means, any motor vehicle used or adapted to be used for the carriage of 
passengers for hire or reward and includes a motor cfb, contract carriage and 


stage carriage. 


The terms and conditions on which the Buumah Shell Company had taken 
over the cars appear from a letter addressed by they to the petitioners in Criminal 
R.C. 1665 of 1903. They are said to be the same yt respect ofall other cars The 
registration certificate of the cars according to these conditions should contain an 
endorsement showing that the vehicle 15 in the temporary possession of the Company, 
Registration fees, tax and insurance premium, if paid by the petitioner ?nitially, 
would be refunded by the Company, which would also retund the amounts paid for 
renewal of such taxes and insurance policy but the same has to be attended to by 
the petitioners. The petitioners have also to accept liability for all damage to the 
vehicle, however, sustained and have further to comprehensively insure the vehicles 
to include paid drivers as well. The vehicle has thus to be in the possession of 
the Company for the duration of the arrangement and after the expiry of the term, 
the petitioners have to accept 1t 1n its then condition , but the Company will pay 
the petitioners for the use of each vehicle, a sum of Rs. 340 per mensem 


The argument of the learned Counsel for the petitioners 1s that regard being 
had to the terms of the aforesaid agreement the Company, has to be deemed to 
be the owner for the ume being, as in effect the petitioners make over the respective 
vehicles as chattel for the use of the Company and that even though the arrange- 
ment 1s for a remuneration, the petitioners can never be considered to have let the 
vehicle as a transport vehicle. 


‘Owner’ has been defined in clause (19) of section 2 of the Act to mean 
where the person 1n possession of a motor vehicle 1s a minor the guardian of such 
minor and in relation to a motor vehicle which 1s the subject of a hire purchase 
agreement, the person in possession of the vehicle under that agreement. The 
argument, therefore, 1s that while the respective vehicles cannot be said to have 
been rented out to the Burmah Shell Company to be used for the, carriage of passen- 
gers for hire or 1eward, since the Company 1s ın possession of the vehicle during the 
subsistence of the agreement, the Company has to be deemed to be the owners 
of the vehicle for the tıme being — It 1s also pointed out that the petitioners do not 
maintain the driver, pay their salary or meet the cost of petrol or oil , and , indeed, 
they have no control over the cars after they are made over to the company. 


P.W. 1 the Distribution Manager of the Company has, however, stated that 
the cars are used as passenger cars by the Company’s staff such as Salesman and 
Engineer to go about their business though Burmah Shell people alone are entitled 
to use the vehicle. ‘The dictionary meaning of a ‘ passenger ° 1s ‘ traveller in public 
conveyance by land ox water’ and * public’ implies people as a whole or pertaining 
to the whole people. P.W.1 had apparently used the word ‘ passenger ' m a general 
sense ; but to construe the cars 1n these cases as transport vehicles, they should be 
used for the cari1age of passengers or in other words, travellers in public without any 
distinction. The question then 1s whether the staff of the Burmah Shell Company 
could be construed as travelling public in this sense. I am unable to accept such 
an interpretation. Nor, having regard to the definition of ‘Owner’, the emphasis 
wherein ıs on possession, am I inclined to agree that the Burmah Shell Company 
cannot be deemed to be the owner when the Company 1s m the actual possession 
and control of the cars and the petitioners have no control over them during the 
subsistence of the agreement — Talang all these circumstances into consideration, 1t 
appears to me that the view taken by the learned Presidency Magistrate that the 
cars in these cases are transport vehicles is not justified and that the prosecution 
of the several petitioners for offences under sections 38 (1) and 42 (1) are not sus- 
tainable. In this view, all the petitioners are entitled to acquittal. 


Each of the petitioners 1s accordingly acquitted. The fine, if recovered, will 
be refunded to each of them. , 


< RM. ° ————— Petitions allowed. 


I] NATARAJAN v. STATE TR. APPELLATE TRIBUNAL (Ganapatia Pillai, F.). 367 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
ppellate Jurisdiction ) 


PREsENT:—MR. seek GANAPATIA PILLAI AND Mr Justice P S. KAILASA M 


R.A. Natarajan \ .  Appellani® 
v. 
The State Transport Appellate M ribunal, Madras and another.. Respondents. 


Motor Vehicles Act (IV of 1939), section 60 (3)—If offender can demand compounding— Tribunal if bound 
to entertai offer to compound after the order imposing punishment had been passed 


Section 60 (3) ofthe Motor Vehicles Act 1s merely enabling in character and does not confer any 


right in the offender to demand compounding 


The proper stage at which the offer to compound must come is the stage when the matter 1s under 
investigation either by the first Authority or at least when the appeal was being heard by the Appellate 
Authority Thereafter it would not be correct to hold that the authorities would be bound to entertain 
the offer for composition In one sense after the appeal 1s disposed of the Appellate Tribunal is functus 


officio 


(Even on the merits the appellant did not deserve the concession of compensation having regard 
to his history sheet ) 


Appeal under Clause 15 of the Letters Patent against the order of the Hon’ble 
Mr. Justice Srinivasan dated 17th November, 1961. and made in the exercise of 
the Special Original Jurisdiction of the High Court in Writ Petition No. 557 of 
1959 presented under Article 226 of the Constitution of India to issue a writ of 
certiorart calling for the records of Secretary, Regional Transport Authority, Vellore, 
culminating in his order dated 1st December, 1958, confirmed in Appeal No. 11 of 
1959 by the State Transport Avpellate Tribunal" Madras, in its order dated 4th 
March, 1959 and to quash the said order. 


V.V. Raghavan, for Appellant. 


The Judgment of the Court was delivered by 


Ganapatia Pillar,  —This is an appeal against the judgment of Srinivasan, J., 
dismissing an application for a writ of certzorar: to quash the order of the Regional 
Transport Authority, Vellore, which was confirmed by the State Transport Appellate 
Tribunal. The appellantisabus operator in North Arcot District and on a particular 
date it was found that one of his buses was overloaded The appellant was charged 
with contravention of the rules and an enquiry was held by the Regional Transport 
Authority in which it came to the conclusion that the appellant was guilty of the 
offence of overloading his bus and as consequence the permit held by the appellant 
was suspended for a period of one month Against that order the appellant pre- 
ferred an appeal to the State Transport Appellate Tribunal which confirmed the 
order of the lower authority After the appeal was dismissed by the Tribunal, 
the appellant applied to it offering to compound the offence as provided in section 
60 (3) of the Motor Vehicles Act The Tribunal refused to give permission for com- 
pounding. Against that order the writ petition was filed Srinivasan, J., took 
the view that the provisions of section 60 (3) did not create a right in the appellant 
to demand compounding of an offence under the Motor Vehicles Act and Rules, 
but it was merely an enabling provision giving a discretion to the Transport Autho- 
rities 1n suitable cases to permit the compounding of offences which would entail 
the punishment of suspension of the permit The learned Judge also took the view 
that the Appellate Tribunal did not fail to exercise jurisdiction vested in it by law 
merely because it rejected the offer for compounding which was made some time 
after the appeal was disposed of by the Appellate Tribunal 


Mr. Raghavan, learned Counsel appearing for the appellant mentions two 
points before us. "The first is that the learned Judge was wrong in his view of the 
scope and effect of section 60 (3) of the Motor Vehicles Act We do not agree. 
'The learned Judge specifically pointed out that the provision was merely enabling in 





~ 
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character and did not confer any right in the offender to demand compounding. 
We respectfully agree with that view The next contention of Mr Raghavan was 
that the offer to compound the offence could be made Zt"any time to the Regional 
Transport Authority or to the State Transport Appfllate Tribunal, and merely 
because the offer was made after the appeal was dispoSed of the Appellate Tribunal 
should not have refused to entertain the request for fompounding 


Srinivasan, J., took the view that this did not amount to a refusal to exercise a 
jurisdiction on the part of the Appellate Tribunal. We are inclined to agree with 
that view, because in its very nature the offer to compound must be made, before 
the Tribunal makes up its mind on the question at issue in order that the offer 
might be considered in a proper setting. The offer to compound could be made 
to the Appellate Tribunal as wel] But we see no justification for holding that the 
appellant was entitled to hold back the offer till the appeal is disposed of and then 
call upon the Appellate Tribunal to exercise its jurisdiction to direct composition 
ofthe offence. In one sense after the appeal is disposed of, the Appellate Tribunal 
is functus officio. ‘The proper stage at which the offer to compound must come is 
the stage when the matter is under investigation either by the first Authority or 
at least when the appeal was being heard by the Appellate Authority Thereafter 
it would not be correct to hold that the authorities would be bound to entertain 
the offer for compounding. This is not therefore a case where the Appellate Autho- 
rity refused to exercise a jurisdiction vested in it Even otherwise, Srinivasan, J., 
was satisfied on the merits of the case, having regard to the history-sheet of the 
appellant, that appellant did not deserve the concession of composition.” The 
appeal is therefore dismissed. 


K.S ———— Appeal dismissed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT.—Mr. S. RAMACHANDRA AYYAR, Chief Justice. 


Ramaswamy Gounder ..  Petitioner* 
Ü. e 
Kalliappa Gounder . Respondent 


Madras Cultwating Tenants Protection Act (XXV of 1955)—Protection under—If available to lessee of 
agricultural lands for one year only from property guardian of a minor under the directions of the Court 


A lessee from a Receiver who 1s authorised to lease the property for a limited period durmg the 
pendency of certain proceedings or from a guardian during the period of his guardianship subject to 
the directions of the Court cannot obtain the benefits of the Cultivating Tenants Protection Act unless 
the Court by appropriate directions confers by 1ts order such benefit at the time of granting the lease 
The lessee will have no right asa cultivating tenant to continue in possession of the property beyond 
the period of the lease 

Petition under section 115 of Act V of 1956, praying the High Court to revise 
the order of the First Additional District Judge, Coimbatore, dated 2oth February, 
1963, and made in Civil Miscellaneous Petition No. 49 of 1963, in Original Peti- 
tion No. t9 of 1956 


Selvaraj for G. Ramanujam, for Petitioner 
Sundararajan & Sivaswam: and M. Khaja Mohdeen, for Respondent. 
The Court made the following 


ORDER —The properties of a minor, a ward of Court were under the 
control of District Judge, Coimbatore Under the" Guardian and Wards 
Act a property guardian had been appomted Under the directions of the Court, 
lease of the properties was granted year after year to the highest bidder at the auc- 
tion. The petitioner was the successful bidder for the leasehold right for the period 
from 14th January, 1962, to the corresponding date in the year 1963 Ín the 
following year the property guardian wanted to lease out the property in accordance 
with the previous practice and accordmgly in the auction that was held the res- 
ae M — — ——4 

* CR P No, 471 of 1963, Ist May, 1963. 
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pondent, the successful bidder became the lessee for a year. The latter applied 
to the Court for directions as to delivery of possession from the former lessee. In 
this, he was resisted on the\ground that the former lessee had acquired rights under 
the provisions of the MadiNs Cultivating Tenants Protection Act. The learned 
District Judge overruled thiX objection on the ground that in the interests of the 
minor's estate the property shẹuld be leased out every year and that remedy of the 
petitioner would be to go before the appropriate authorities thereby implying that 
he can approach the tribunal functioning under Madras Act XXV of 1955. In 
this Civil Revision Petition against the order of the learned District Judge, learned 
Counsel for the petitioner has contended that as under section 29 of the Guardian 
and Wards Act the property guardian will have authority without leave of Court 
to grant lease of the ward’s property for a period less than five years, it should 
be taken that the previous year’s lease was a valid one and the tenant let into posses- 
sion, he would be entitled to protection under Act XXV of 1955 I am unable 
to agree with this contention As I said the property was under the control of 
the Court and the Court directed lease of the property by auction every year. I 
have held in Civil Revision Petition No. 2079 and 2080 of 1961, that the grant of 
lease by a Receiver appointed by the Courtduring the pendency of the htigation 
will not entitle the lessee to claim the benefits of Act XXV of 1955 The same 
principle, in my opinion, will apply to the case of a property guardian appointed 
by the Court who is acting under the directions of the Court for leasing out the 
minor's properties. It follows that the petitioner will have no right asa cultivating 
tenant to continuein possession of the property beyond the period ofhis lease. From 
what I have stated it will be clear that the petitioner has no rights at all and there 
is, therefore, no question of his seeking remedies from any of the tribunals functioning 
under the Act. 


Mr. Selvaraj appearing for the petitioner, however, has referred to the decision 
in Khadir v. Rajagopal!, where it was held that a lease bya Recciver who virtually 
represented the real owner of the property would entitle the tenant of agricultural 
land to claim protection under the Tanjore Tenants and Pannaiyal Protection Act, 
1952. I have pointed out in another case the distinction in this respect between 
the Cultivating Tenants’ Protection Actand the Tanjore Tenants and Pannaiyal 
Protection Act In my opinion a lessee from a Receiver who is authorized to lease 
the property for a limited period during the pendency of certain proceedings or 
from a guardian during the period of his guardianship subject to the directions of 
the Court cannot obtain the benefits of the Cultivating Tenants Protection Act 
unless the Court by appropriate directions confers by its order such benefit at the 
time of granting the lease The Civil Revision Petition fails and ss dismissed 
with costs 

K.S. —— Petition dismissed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT ‘—-Mr Justice P. RAMAKRISHNAN. 
The State of Madras represented by the Commissioner, Hindu Re- 





ligious and Charitable Endowments, Madras .. Appellant.* 
v. 
Krishnaswami and another (Minors represented by their mother 
and next friend Kaliammal) Respondents. 


Madras Hindu Religious and Charitable Endowments Act (XIX of 1951), section 6 (9)—Hereditary T rustee 
— Clam to hereditary right of trusteeshnp—Proof—Trusteeship held by same family for several generations heredi- 
tarily—Contributions levied by Board at rate levable in case of excepted temples—If justftes inference of hereditary 
character of trusteeship—Principles 

From the mere fact of trusteeship ofa temple being held by a family hereditarily for three or four 
generations, an inference that the trusteeship was hereditary ın character cannot be drawn as an` m- 
variable conclusion Where ın the case of a temple the management 1s found to have passed from 
one pooyar to another for a long time and subsequently a well-wisher of the temple (Abhiman:) acquired 
tlc eee la aca ee PN AR As tutti rS C DN e 


1 (1956) IMLJ 34 ILR 1956 Mad 830 
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the temple lands by purchase from the last pooJar1 along with the poojariship, and the purchaser and 
his successors take over the trusteeship, that would not establish the jngredients of a hereditary right 
to the trusteeship 






In the case ofsmalltemples it often happens that the poojar: whofis mentioned ın the Inam Register 
as the person 1n enjoyment, also looks after the affairs of the templf and acts as the trustee as well and 
the members of the same family happen to be the poojar1 and tfustee for several generations , and 
when taking advantage of that position the poojari sells the lands to a stranger who thereafter looks 
after the lands and performs the pooja and festivals for severalyyears, that would only show that the 
poojari has been to allintents and purposes the trustee as well But that would not be sufficient to 
infer that the purchaser and his descendants who subsequently manage the temple for several genera- 
tions are entitled to be hereditary trustees of the temple Nor would the fact that contributions were 
levied by the Board at the rate leviable in the case of excepted temples which have hereditary trustees, 
lead to the conclusion that the trusteeship 1s hereditary ın character or prevent the Board from raising 
an issue about the hereditary nature of the trusteeship, when there 1s a contest about ıt later on 

a 


The devolution of office for generations from son to grandson 1s no doubt prima facie evidence that 
the office devolves by succession according to the laws of inheritance So also the fact that members 
ofa particular family held the office of Dharmakartha contmuously for more than a century and there 
was assertion by them that 1t was hereditary would be good evidence that the Office 1s hereditary 
But any such prima facie inference will be negatived by evidence to the contrary 


Ganapah v Sitharama, (1887) ILR 10 Mad 292 


Madana Palo v H R E Board, Madras, (1937) 2 MLJ 830 
Mumswam Mudal v Kanmah Naidu, (1954) 2 MLJ 42 (Andhra), distimguished 


P R Ganapathi Iyer's Hindu and Mohamedan Endowments referred to 


Appeal against the decree of the Court of the Subordinate Judge of Coimbatore 
in Original Suit No. 102 of 1957. 


The Government Pleader (A Alagiriswami), for Appellant. 
. D. Ramaswami Ayyangar, S Sethuratnam and R Kalappan, for Respondents. 


The Court delivered the following, 


JUDGMENT.—The State of Madras represented by the Commissioner of the 
Hindu Religious and Charitable Endowments Board, the defendant in OS. No. 
102 of 1957 on the file of the Subordinate Judge of Coimbatore, is the Appellant 
in this appeal. In Ikkarai Boluvampatti Village of the Coimbatore District there 
is a temple of the deity Angalamman The plaintiffs in the suit claim to be the 
hereditary trustees of the temple. The Deputy Commissioner of the Hindu Reh- 
gious and Charitable Endowments Board negatived the plaintiff's prayer for decla- 
ration about their hereditary trusteeship Their appeal to the Commissioner of the 
Board was also dismissed Then they filed a suitbefore the learned Subordinate Judge 
of Coimbatore under section 62 of the Hindu Religious and Charitable Endowments 
Act for the necessary declaration about their hereditary trusteeship after setting 
aside the orders adverse to them passed by the Deputy Commissioner and the 
Commissioner of the Board. The defendant contested the claim 


- 


The trial Court found on a consideration of the evidence, that the plaintiffs’ 
claim was established and gave the declaration prayed for Hence this appeal 
by the defendant The point for determination in this appeal 1s whether the plaintiffs 
are the hereditary trustees of the suit temple and whether they are entitled to a 
declaration to that effect 


I will take up first the documentary evidence. It 1s common ground that the 
substantial assets of the temple comprise about 11 acres of garden lands It is 
described in the Inam Fair Register (Exhibit B-3) as ‘Devadayam’ and in column 13 
the’ deity is described as the inamdar. In column 16 the enjoyer at the time 
of the Inam Settlement is described as ‘ohian emibupobr LOI cbr ui tb Lem Lig ong 
wtu’ In column 14 of Exhibit B-2, Settlement Register of the village—the name 
of the pattadar of: namdar 1s described as ‘ Angalamman Temple (Palaniammal) wife 
of Ramaswami priest for the time being) ’ It would appear from these documents 
that the land was no doubt endowed to the deity for the upkeep of the temple, but 
it was under the management of the pujaris for the time being of the temple The 
next document we have 1 the sale deed, Exhibit B-4, dated roth July, 1916, from 


r 
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one Appavu Chettiar to Subbanna Goundan, who 1s the ancestor of the plaintiffs. 
This 1s an important document. The gist of it is this: 

* I bought the Angalammarzkinam land and the right to perform pooja (4 g9Tuir SUID) from 
Palaniammal, the wife of Poojari Ramaswami Chetti. I have been performing the poojas ever 
since. Since I am a resident of a diferent village and since I have got other occupations, I am unable 
to perform the above said services‘to the deity (aama amhur Dan), Smce you (the 
vendée) are a resident ofthe village and leading ryot as wellas a well wisher ofthe temple (fiom oof), 
I am of the opinion that you are the proper person to perform the aforesaid services and bring the 
templeto a good order ‘Therefore lam selling the undermentioned properties to you for Rs 6,000 ” 
At thé end of the document there are also the following recitals, viz : 


“ The lands are already ın your possession as lessee J am handing over the pooja right to you 
to-day. Hereafter you can enjoy the lands with full rights and you should perform hereafter, in the 
same manner as I have been doing, the pooja and other services to the aforesaid Angalamman temple 
and utsavam and other festivals, spending not less than Rs 200 every year. You should also perform 
repairs to the temple " 

It would appear from Exhibits A-1 and A-2, that after the above sale which took 
place in July, 1916, Subbanna Goundan the vendee was having the pooja performed 
by a poojaii, and Exhibits A-1 and A-2 are the receipts for the poojart’s salary as 
well as for the monies received by him for the neivedyam of the temple from time 
to time. Theie was also cvidcnce that the family of Subbanna Goundan spent a 
large sum of money for renovating the temple and performed Kumbhabhishekam. 
On going through the oral evidence of the witnesses on the plaintiff's side, P.Ws. 
2, 9, 5, 7, 9 and 10, 1t 1s clea: that Subbanna Goundan was considered to be the 
first Dhaimakartha of the said temple. He was succeeded by his son Ramaswami 
Goundan. Then on Ramaswami Goundan’s death, Kaliammal the guardian 
of the minor plaintiffs, who are the sons of Ramaswami Goundan, was the dharma- 
kartha. These witnesses could give no information as to who were the trustees 
before Subbanna Goundan. P.W. 1 Kahammal, plaintiffs’ next friend, swore 
that even before Subbanna Goundan, the trusteeship was 1n her family and that no 
one except the members of her family eve: acted as trustees of the temple. If that 
was the case, one would surely expect a reference at the time of the 1nam settlement 
to a member of the plaintiff's family as the dharmakartha of the temple and as 
the person in enjoyment of the devadayam lands of the deity. The Inam Fai 
Register refers only to the poojari as the person ın enjoyment. It is likely there- 
fore that, as very often happened ın the case of small temples ın this part of the coun- 
try, that the poojar: was also looking after the affairs of the temple It was only 
taking advantage of that position, that the poojari decided to sell the temple lands 
to Appavu Chettiar who was thereafter looking after the lands and performung the 
pooja and the festivals for several years ‘Then finding ıt incorivenient to conduct 
these services, this Appavu Clhettiar sold the lands to Subbanna Goundan in 1916 
with the recitals contained in Exhibit B-4 When we 1efer to the terms of the recitals 
in Exhibit B-4 already extracted, ıt would confirm also the view that the poojar1 
was also performing the festivals of the temple spending an inclusive sum of 
Rs. 200 from the income of the lands for the pooja, festivals and so on. That would 
also show that the poojarı was to all intents and purposes the trustee, until the sale to 
Subbanna Goundan in 1916. If members of Subbanna Goundan’s family had 
acted as trustees prior to 1916, one would expect Subbanna Goundan to be des- 
cribed in Exhibit B-4 as trustee or hereditary trustee. But the only description 
given about him in Exhibit B-4 1s ‘ Abimani’ which means well-wisher. It will 
not be proper to extend the terms ‘A biman1’ to include * dharmakartha ' or trustee. 
No doubt the Hindu Religious and Charitable Endowments Board has collected 
contribution 1n some prior years from the temple as per demand notices Exhibit 
A-40 and A-42 at 14 percent. litis pomted out that this 1s the rate leviable in the 
case of excepted temples which have hereditary trustees. But the conduct of the 
Board in levymg contribution at a particular rate will not prevent the Board from 
raising an issue about the hereditary nature of the trusteeship, when there is a 
contest about 1t. Therefore from the fact of these contributions having been levied 
at a particular rate, an inference about the right of the hereditary trusteeship cannot 


be drawn. å , r 
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Decisions have laid down that from mere fact of trusteeship being held by a 
family hereditarily for 3 or 4 generations, an inferenge that the trusteeship was 
hereditary in character cannot be drawn as an invariaffle conclusion. In the well- 
known case of Madana Palo v. H.R.E. Board, Madras+, here was proof that the office 
of trusteeship was held by the appellant's family for fur successive generations and 
there was no suggestion that the trusteeship had ever been held outside the appel- 
lants' family. But in this case there 1s ground for the positive inference, that before 
1916, plaintiffs’ family had nothing to do with the trusteeship and that they enjoyed 
the trusteeship only subsequently. 4 The same principle 1s reiterated in a decision of 
the Andhra Pradesh High Court in Mumswam Mudalı v. Kanniah Naidu*, where at 
page 44, it ıs pointed out that ın that case the members of the plaintiffs! family held 
the office of trusteeship for at least three generations and there was no evidence to 
show that any member of the public outside these families held the office of trustee 
of these institutions. 


Mr. Ramaswami Ayyangar, learned Counsel, appearing for the Respondents 
referred to a decision. of this Court in Ganapati v. Swharama?, which related to the 
hereditary Karnam's office of a village There was evidence that the family of the 
plaintiff was recognised as the office holder at the time of the Inam Register of 
1864 and subsequently for three generations that family held the office. Per contra 
there was evidence that a different person was the karnam at the time of the Per- 
manent Settlement and this person was not related to the plaintiff's family. There 
was also no evidence in what circumstances the plamtffs' grandfather was appointed 
to the Karnam's office. In such circumstances, the plamtziffs’ claim to recover the 
emolument payable to the office of Karnam was upheld by this Court. But the 
point to be noted ıs that ın that case, a long interval had lapsed between the time 
of the Permanent Settlement, and the time of the Inam Settlement and 1t could be 
inferred that the succession was traceable even from prior to the time of the Inam 
Settlement to a lawful grant, and that therefore there was hereditary trusteeship. 
But in the present case there is no interval between the time of the earlier poojaris 
and the tme when Subbanna Goundan stepped into the management. The 
management seems to have passed from one poojari to the other, until Subbanna 
Goundan acquired the temple lands by purchase from the last poojari Appavu 
Chettiar. Then his successors took over the trusteeship. But that will not establish 
the ingredients of a hereditary right to the trusteeship, namely, that the succession 
enjoyed by Subbanna Goundan and his descendants was one as of nght They 
might have taken advantage of their position as influential ryots who had spent 
substantial sums in the renovation of the temple, and who were in actual manage- 
ment of the lands, to claim a right to the de facto management. As pomted out by 
Mr. P.R. Ganapathi Iyer in his book on the Hindu and Mohamedan Endowments, 
the devolution of the office for generations from son to grandson 1s prima facie evidence 
that the office devolves by succession according to the ordinary laws of inheritance. 
So also the fact that members of a particular family held the office of Dharmakartha 
continuously for more than a century and there was assertion by them that 1t was 
hereditary will be good evidence that the office is hereditary in such family. But 
any such prima faci inference will be negatived in the present case, by the fact that 
Subbanna Goundan himself in Exhibit B-4 did not set up a right to hereditary 
trusteeship, but was content with the description of ‘Abhiman? or well-wisher. 
There 1s also the fact that before Subbanna Goundan there 1s evidence that the temple 
and its affairs were looked after by two poojarı families—one who was the poojari 
at the time of the Inam Settlement and the other by Appavu Chettiar,—the vendor 
under Exhibit B-4 These circumstances are sufficient to rebut any prima facie 
inference of hereditary trusteeship in the plaintiff’s family. 


Therefore the plaintiff's claum must fail and the appeal ıs allowed and the plain- 
tffs suit 15. dismissed. 
M M——— M ——M LLL 
1, (1937 2M L J. 830. 3. (1887) LL.R. 10 Mad. 292. | 
2, (1954) 2 M.L J. 42 (Andhra). 
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No doubt this is an unfortunate case. Subbanna Goundan had paid 
Rs. 6,000 to Appavu Chettjar and bought the temple lands. There is evidence that 
the plaintiffs’ family had sent very large sums of money for repairing the temple. 
‘They have been taking interdst ın the affairs of the temple and there is no allegation 
at all of any mismanagement) ‘These facts could properly be taken into considera- 
ation by the Hindu Religious and Charitable Endowments Board in giving prefe- 
rence to the members of the plaintiffs’ family in appointing a trustee or trustees to 
the temple. 


There will be no order as to costs. 
P.R.N. ———— Appeal allowed ; suit dismissed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—Mnr. Justice M. ANANTANARAYANAN. | 


Gumanmal, Proprietor, Sha Chandanmal Gumanmal .. Petitioner* 
v. 
Greenfield Co., by its Proprietor, Amritlal Ci. Shah .. Respondent. 


Limitation Act (IX of 1908), Article 164—Scope and effect —Starting point of limitation—Due service— 
** Subststuted service” under Order 5, Rule 20, Cunt Procedure Code (V of 1908) — Jf '* due service” 

It 1s sufficient to state that as observed in Nagappa v. Rangaswam, AIR 1954 Mad 475, the real 
«question will be whether “ substituted service * has been effective, and, 1f1t had been effective, limita~ 
tion under Article 164 ofthe Limitation Act, will run from the date of the decree, and not from the 
date of knowledge of the decree by the defendant (respondent). Everything depends upon the tota- 
ity of the facts of the particular case. In the present case, the" Court appears to be definitely of the 
view that the “substituted service ” was not effective, ın 1ts Judgment, and hence that time. will run 
only from the date of knowledge of the decree. There 1s no magic in the procedure of ‘ substituted 
service ’ fer se, ın determining whether there 1s * dueservice * within the meaning of Article 164 or not. 
Facts may vary from case to case and a service which 1s effective under one set of circumstances, may 
be held to be a mere farce, and not at all effective, upon other facts. 

Petition under section 115 of Act V of 1908 praying the High Court to revise 
the Order of the City Civil Court, Madras dated goth April, 1963 and made in 


I.A No. 3503 of'1963 in O.S. No. 1621 of 1961. 


Himmaimal Mardia, for Petitioner. 
The Court delivered the following 


Jupement.—The only point involved in this proceeding by the plaintiff in 
the Court below, who originally obtained an ex parte decree against the defendant, 
which decree was ultimately set aside by the learned First Assistant Judge of the City 
Civil Court, 1s that the application of the defendant (respondent) was barred under 
Article 164 of the Limitation Act, because the date of the decree must be held to be 
the commencement of limitation, and not the date when the applicant (respondent) 
came to have knowledge of the decree. Very simply stated, the argument is that, 
in the trial, the Court ordered “substituted service” within the meaning of Order 
5, Tule 20, Civil Procedure Code, and that such service was actually effected. 
Such service is as real and effectual as 1t has been made on the defendant personally, 
in the context of the words “ due service " ın Article 164 of the Limitation Act, the 
authority of the Bench decision in Shariba Beeb. v. Abdul Salam!, is relied upon, as 
well as the decision of Ramaswami, J., in Nagappa v. Rangaswami?, where the prior 
case-law has been reviewed I think ıt is sufficient to state that, as Ramaswami, J , 
himself has observed in Nagappa v Rangaswam?, the real question in all such cases 
will be whether ‘substituted service? has been effective, and, ifit has been effec- 
tive, limitation under Article 164 will run from the date of the decree, and not from 
the date of knowledge of the decree by the defendant. Everything depends upon the 

. totality ofthe facts of the particular case. In the present case, the Court appears to 
be definitely of the view that the ‘ substituted service ? was not effective, ın its judg- 
ment, and hence that time will run only from the date of knowledge of the decree. 
5 eee 

* CRP No 2119 of 1963. 24th January, 1964. 
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I may point out that there ıs no magic m the procedure of “substituted service * 
per se, m determining whether there 1s ‘ due service". wydun the meaning of Article 
164 or not. Facis may vary from case to case, and a sefvice which is effective under 
One set of circumstances, may be held to be a mere farce, and not at all effective 
upon other facts. 


If the plaintiff (petitioner) has been prejudiced by the considerable time which 
elapsed since the ex parte decree, as claimed by His learned Counsel, it is always 
open to the petitioner to urge that these facts should be taken into consideration in 
awarding costs, 1f plaintiff ıs ultimately successful in the suit on the merits.* I see 
no reason to interefere and the Civil Revision Petition 1s dismissed. 


K.L.B. =~ Petition dismissed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


Present —MR S RAMACHANDRA IYER, Chief justice AND MR. Justice 
K.S. RAMAMURTHI. 


Rangaswami Naicken .. Appellant* 
v. 
Chinnammal and another . Respondents. 


Hindu Succession Act (XXX of 1956), section 14 (1), (2)—Scope—Compromse decree declaring widows p 
pre-existing rights under Act of 1937—Enlargement of interest under section 14 (1)—Acgutsttion of property— 

lanation £o section 14— N^ ot. exhaustiwve—Sectton 14 (2)—-Other instruments—Act of 1937, not comp- 
rehended within the sub-section—Eyusdem generis rule applied 


Hindu law—Widow’s estate——Nature of—G rft over of remainder—Only spes successionis. 
Words and phrases—' Instrument ” 


K and R, grandfather and grandson, were the members of a joint Hindu family K diedin 195T 
leaving behind his widow and three daughters and R The widow who became entitled to a half share 
ofthe properties had to file a suit against R seeking to restrain him from interfering with her possession- 
The suit ended 1n a compromise decree. The material clauses of the decree were as follows:—**Clause 1. 
The plaintiff (widow) be and hereby entitled to half-share of all the propertiesof her husband Clause 
2 The first defendant (R herein) do enjoy the plaint properties without preyudfte to the rights of the 
plaintiffin the suit property. Clause 9 The first defendant shall be entitled to the suit properties, 
after plamntiff’s lifetime ". Clause 1 of thememorandum of compromise was asfollows —*' It ıs agreed 
that the plaintiff would be entitled under the law to a half-share in al] the properties which belonged to. 
her husband and that the first defendant should enjoy the suit properties without preyudice to such a 
right" After the coming into force ofthe Act XXX of 1956 the widow died leaving a will of the 
properties in favour of her daughters. In an action by the daughters against R for the halfshare 


Held, since the decree is alittle obscure in order to ascertain theintention ofthe parties, 1t willbe 
permissible and essentia] to read at along with clause 1 of the compromise which clearly indicates that 
the widow wasto have what she under the law would be entitled to1n respect of her husband’s properties. 
under the Act of 1937. 


What the compromise intended was therefore to recognize and declare her pre-existing right in: 
her husband’s properties , her interest would be a woman's estate as known to Hindu Law. 


A Hindu widow 1n possession of her husband's estate represents such estate in its entirety and so: 
long as she 1s 1n possession ofthat property, no other person has any right thereto, She will be the full 
owner of the property albeit her powers of disposal are limited. ‘There 1s no scope for any vested re- 
mainder existing so long as the female owner possesses her estate as defined by thelaw ‘The gift over 
ofa remainder after a widow's estate being 1n the nature ofa spes successionis can confer no title. 


Clause 9 ofthe compromise decree wil] be void for repugnancy, 1f 1t was not any new title that the- 
widow acquired under the decree which only declared her pre-existing right under the law. 


An acquisition. of property by virtue of the provisions of any statute, lıke the Act of 1937, will 
prima facie be comprehended by section 14 (1) of Act XXX of 1956 The sub-section (1) ofsection 14 1s. 
not confined ın its operation to the cases specified by the Explanation ‘The Explanation 1s not exhaustive}. 
it only includes certain cases which the Legislature felt might not come within the mam part of the- 
section 

While the word ‘instrument’ can only refer to a document ofa formal legal kind, ıt may ın some- 
cases include an Act of Parliament as wellifso defined for the purpose of any statute : 


The Hindu Succession Act, 1956, does not define the word ‘instrument’ The use ofthe word in 
secixon 14 (2) ofthe Act cannot be regarded as referring to an Act of Legislature. Section 14 (2) sets. 
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out the category of documents conferring alimited estate on a woman The words ‘other instruments" 
must be held to signify not anything widely differing ın character but something a 1ed to documents set 
out earlier, the words ‘ other 1nstquments' should be read ejusdem generts with the categories of documents. 
referred to earlier A 

Appeal under clause 15 if the Letters Patent against the decree of the Hon’ble 
Mr. Justice Venkataraman, dyted 1st May, 1962 ın S A. No 552 of 1960 preferred. 
against the decree of the Court of the Subordinate Judge of Coimba‘orein A S. No. 
48 of 1960 (O'S No. 646 of 1954, District Munsif’s Couri, Coimbatore). i 


R, Gopalaswamy Ayyangar and T K. Subramama Pillai, for Appellant. 
D. Ramaswamy Ayyangar and PR Varatharajan, for Respondents 
The Judgment of the Court was delivered by 


Ramachandra Iyer, C.F —-Kariakali Naicken, a resident of Vethilakalipalayam 
in Coimbatore district, who with his son Sinnamma Naicken, constituted a joint 
Hindu family, owned the two items of properties, which now form the subject- 
matter of this litigation The appellant is the son of Sinnamma Naicken Even 
before he was born, Sinnamma Naicken appears to have executed a release of his 
interest 1n the Joint family properties 1n favour of his father. But that circumstance 
has little bearing to this case as it has been admitted that even after such release 
the father and son and subsequently they along with the appellant lived as members 
of a Joint Hindu family The properties can therefore be regarded as coparcenary 
properties of Kariakali Naicken and his grandson after the death of Sinnamma 
Natcken who predeceased his father. Kariakalai Naicken died in the year 1951 
leaving behind him his widow Angammal, three daughters (who are the respondents 
to this appeal) and his grandson, the appellant. 


By virtue of the provisions of the Hindu Womens’ Right to Property Act, 1937, 
Angammal became entitled to a half-share in the properties of the family the other 
half vesting ın the appellant. Musunderstandings, however, arose between the two 
persons, the outcome of which was a suit O S No 63 of 1952 in the District Munsif's 
Court, Coimbatore, by Angammal, for an injunction to restrain the appellant from 
interfering with her possession. The suit, though contested at the beginning 
terminated in compromise. The substance of the arrangement was that Angammal 
was to be declared entitled to half a share of the properties, but possession of that 
share was to be with the appellant so long as he paid her rents stipulated The 
terms of the compromise being material for the purpose of this case we give below 
certain relevant clauses thereof. 


l. ** The plaintiff (Angammal) be and hereby entitled to half-share of all the properties of her 
husband ; 


2. that the first defendant (appellant herein) do enjoy the plaint properties without prejudice to 
the right ofthe plaintiff in the suit property.” 
Clauses 3 to 5 then provide for payment by the appellant past and future mesne 
profits and for recovery of possession of the half-share in case there be default in the 
due payment of future rents. 


Clause 9 which is material states . 
“that the first defendant shall be entitled to the suit properties after the plaintiff's lifetime.” 


Clauses 1 and g are not very clear as to the extent and nature of the estate given 
to Angammal 1n the family property, the former implying an absolute estate, while 
the latter would 1f given effect to cut down the estate given into a life-estate. To 
resolve that ambiguity, ıt would be permissible for us to refer to the te1ms of the com- 
promise which afforded the basis on which the decree was passed The memorandum 
of compromise 1$ in Tamil and 1s attached to the decree itself. Clause I thereof 
is to the following effect : 

** Tt 1s agreed that the plaintiff (Angammal) would be entitled under the law to a half-share 1n all 
properties which belonged to her husband and that the first defendant (appellant) should enjoy the 


suit properties without prejudice to such a right ” 
a 
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Both the parties to the compromise enjoyed their respective properties in accord- 
ance with the terms thereof. While so, the Central Legislature passed the Hindu 
Succession Act, 1956 (XXX of 1956): that becameyeffective on 17th June, 
1956 when the President gave his assent to ıt. Under,Section 14 of the enactment 
every property (subject to the exceptions mentioned tYerein) held under a limited 
right under the law by a Hindu female vested, forthwith in her with absolute rights. 
Angammal, claiming that by reason of section 14 (1) of the Act, she became entitled 
to a full disposableinterestin what she held; made oh 7th March, 1957, a testamen- 
tary disposition of the same in favour her daughters the respondents herein Soon 
afterwards z.e., on 25th March, 1957, the testatrix died The right of the legatees 
having been disputed by the appellant, the present suit for partition and separate pos- 
session of one half-share in the properties was instituted by the respondents "Their 
claim failed ın the trial Court . buton*appeal a decree for partition was granted. 
Venkataraman, J., sustained that decree though on slightly different grounds, 
granting however, leave to the appellant under clause 15 of the Letters Patent for 
his appeal. 

The case for the appellant has been put forward on two alternative grounds 
viz. 

(1) the compromise is the only source of Angammal’s title and as she obtained 
only a limited estate thereunder, section 14 (2) will prevent such an estate being 
enlarged : 

(2) even if 1t were to be held that the compromise is merely declaratory 
of her rights as limited owner under section 3 of the Hindu Women’s Rights to 
Property Act, section 14 (2) of the Hindu Succession Act will have the effect of 
Saving even those rights from being enlarged into an absolute estate. 

^ There was some controversy 1n the lower Courts as to the admissibility in evi- 
dence of the compromise decree, as it had not been registered It 1s however, 
unnecessary indeed the learned Judge himself thought it unnecessary to decide that 
question. We assume for the purpose of this case that the terms of the compromise 
can be looked into as to the extent of right obtained by the parties thereunder. ' 


The first contention of Mr. R Gopalaswami Iyengar on behalf of the appel- 
lant 1s‘that what was granted to Angammal under the compromise was a mere life 
estate Support for this contention was sought in the appellant being enabled to 
continue ın possession of the property indefinitely and in the gift over ın- his favour 
under clause 9. The former circumstance 1s not of much value as the:parties might 
have thought that instead of dividing the one item of land forthwith 1t would be 
convenient 1f the appellant continued as a tenant and paid the rent Further, that 
arrangement was to subsist only so long as he paid the rents (mesne profits) regularly ; 
in case of default the plaintiff was given a right to partition and separate possession. 
The other feature, vz , the disposal of a remainder of the estate after Angammal’s 
lifetume in favour of the appellant would prima facie suggest that what the former 
‘was given under the compromise was a mere life estate. ltis a recognised rule of 
Construction of documents that they should be read as a whole and effect should as 
far as possible be given to all the parts thereof For that purpose it ıs essential to 
ascertain first the precise nature of estate given to Angammal. The decree as we 
said is alittle obscure ; in order therefore to ascertain the intention of the parties, 
it will be essential to read it along with clause 1 of the compromise which clearly 
indicates that Angammal was to have what she under the law would be entitled to 
in respect of her husband's properties. At the time the compromise was made, the 
Hindu Women's Right to Property Act was in force ; Angammal had obtained her 
husband's share by virtue ofit. Sub-section (3) of section 3 of that enactment 


States 
* Any interest devolving on a Hindu widow under the provisions of this section shall be the Jimit- 
ed interest known as a Hindu woman’s estate provided, however, that she shall have the same right of 
claiming partition as a male owner ” 
What the compromise intended was therefore to recognise and declare her pre- 
existing right in her husband's properties , her interest would be a woman's estate 


as known to Hindu Law. A Hindu widow 1n possession of her husband's estate 
è 
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represents such estatein its entirety and so long as sheisin possession of that property, 
no other person has any right thereto. She will be the full owner of the property 
albeit her powers of disposal are limited. There is, therefore, no scope for any 
vested remainder existing so long as the female owner possesses her estate as de- 
fined by the law. The gift over of a remainder after a widow’s estate being 1n the 
nature of a spes successionis can confer no title. In Vasantha Raov Kondanada Rao! 

Venkataramana Rao and Newagam, JJ., held that 1t would not be possible to have a 
vested remainder after conferring a limited estate of the nature ofa Hindu woman's 
estate, Applying that rule to the present case, clause 9 of the compromise will be 
void, fo1 repugnancy ifthe nature of the estate that ıs declared in favour of Angammal 
under clause 1 1s a Hindu widow’s estate. 


Once the conclusion 1s reached, namely, that it was not any new title that she 
acquired under the decree which only declared her pre-existing right under the law, 
the gift over contained ın clause 9 will have to be regarded asinvalid, as both a Hindu 
widow’s estate and a vested remainder cannot co-exist. The appellant cannot 
therefore, obtain any rights under clause g. 


It was then argued that even if Angammal were held to have a Hindu woman’s 
estate, that estate having been secured to her under the compromise, provisions of 
section 14(2)of the Hindu Succession Act, 1956, would prevent an enlargement of that 
estate into an absolute one. From what we have said it will be plain that what the 
compromise did was merely iorecognise the pre-existing title of Angammal to a half- 
share in the properties. It was not intended as a fresh source of title or as a family 
arrangement of doubtful claims No restriction hasbeen imposed on the enjoy- 
ment by Angammal except what ıs inherent in the nature of the estate, as a part of 
the law. In other words there 1s no restriction imposed by virtue of any term in the 
compromise or grant But Mr. Gopalaswami Iyengar argues that even so, Angammal 
having obtained the property by reason of the provisions of the Hindu Women’s 
Right to Property Act, 1937, the restriction imposed by section 3 (3) will continue to 
subsist by reason of section 14 (2). In other words the contention is section 14 (1) 
will apply only to«cases where a woman inherited the property under the ordinary 
Hindu law and not where she got it by virtue of the provisions of section 3 of the 
Hindu Women’s Right to Property Act. Before we consider that point 1t will be 
useful to refer to section 14. which runs: 


(1) Any property possessed by a female Hindu, whether acquired before or after the 
commencement ofthis Act, shal] be held by her asfull owner thereof and not as a limited owner 


Explanation —TIn this sub-section “‘ property "includes both movables and immovable property 
acquired by a female Hindu by inheritance or devise, or ata partition orinlieu.,of maintenance or 
arrears of maintenance or by gift from any person, whether a relative or not before, at or after her 
marriage, or by her own skillor exertion or by purchase or by prescription orin any other manner, 
whatsoever and also any such property held by her as Siridhana 1mmediately before the commence- 
ment of this Act. ‘ 2 : 

(2) Nothing contained 1n sub-section (1) shall apply to any property acquired by way of gif 

or under a will or any other instrument or under a decree or order ofa cıvıl Court or under an award 
where the terms ofthe gift, will or other instrument orthe decree, order or award prescribe a restrict- 
ed estatein such property. ” 
A reading of the section will show that the intention-of the Legislature is to enlarge 
the limited ownership of women 1n the property whether acquired before or after 
the Acts into an absolute one. Sub-section (2) makes ıt clear that the object of the 
section is only to remove the disability on women imposed by law and not to interfere 
with contracts, grants, etc., by virtue of which a woman's right is restricted 


7 Section 14 (1) is comprehensive in its ambit ; the Explanation to that section 

shows that whatever be the mode of acquisition whether 1t be by inheritance or 
grant, the limited owner will thereafter have full ownership. But sub-section (2) 
provides an exception to the operation of section 14 (1). Its based on the prin- 
ciple of sanctity of contracts and grants. Bcth sub-sections (1) and (2) use the word 
* acquired " which means *' gain oneself for one’s self." In the latter sub-section, 
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the mode of acquisition is specified , in the former itis unlimited An acquisition 
of property by virtue of the provisions of any statute, hke the Hindu Women's 
Right to Property Act, will prima facie be comprehended by section 14 (1). 


It is next argued for the appellant that widow obtaining property under the 
Hindu Women’s Right to Property Act 1s neither a case of acquisition nor 
inheritance, but one by virtue ofa statutory right, her husband ın theory being 
alive in her. Vide the decision Subba Rao v Krishna. Prasadam? and that. there- 
fore, section 14 will notapply asthe Explanation does not envisage sucha case. 
The fallacy underlying assumption of the argument ıs, that sub-section «(1) of 
Section 14 18 confined in its operation to the cases specified by the Explanation But 
the Explanation 1s not exhaustive; ıt only includes certain cases which the Legis- 
lature felt might not come within the main part of the section. 


The right got by a Hindu widow under the former enactment though statutory 
is a right obtained under the law. The statute purported to give better rights to 
‘widows and to that extent 1t amended the Hindu law. Such a right cannot be one 
obtained under any cf the categories mentioned ın sub-section (2). That provision 
is an exception and ıt should be strictly construed It does not refer ın te1ms to an 
acquisition of property under a statute. But such an acquisition. could be covered 
by sub-section (1). 


It ıs contended that a statute would be included within the teim of “ other 
instruments", in the section. "Instrument" according to Wharton's Law 
Lexicon, (14th edition) means a formal legal writing. That would, prima facie 
include documents inter-parties or those like wills, etc. In Halbury’s Laws of 
England (3rd edition, Volume II) at page 371 ıt ıs stated : 


* The word instrument as applied to a writing may have a stillwider scope and may include docu- 

ments which affect the pecuniary position of parties although they do not create rights or liabilities re- 
cognised inlaw , but usually ıt applies to a document under which some right orliability whether legal 
orequitableexists It has been defined for purposes of particular statutes asincludimg an Act of Parlia- 
ment unless the context otherwise requires and also as not including a statute unless the statute creates 
asettlement ” . 
In other words while the word "instrument" can only refer to à document of a 
formal legal kind, ıt may in some cases include an Actof Parliament as well uf so 
defined for the purpose of any statute. In Emperor v. Rayan Gouda Lingangouda?, 
1t was observed . 

"generally speaking an instrument ıs a writing usually xmporting a document offormallegal kind 
but it does not include Acts of Perliament unless there is a statutory definition to that effect in any Act 
and in the absence ofauthority we are not prepared to hold that the order ofthe Government delega- 
ting its powers to District Magistrate is an instrument within the meanmg of section 3 (1) ofthe General 
Clauses Act, 1t 1s certainly not an instrument as ordinarily understood. ” 


The Hindu Succession Act, 1956, does not define the word ‘Instrument ". 
We cannot therefore, regard the use of the word 1n sub-section (2) of section 14 as 
referring to an Act of the Legislature. Secondly section 14 (2) sets out the category 
of documents conferring a limited estate on a woman The words “ other instru- 
inent"' must be held to signify not anything widely differing in character but some- 
thing allied to documents set out earlier 2.e , the words “‘ other inst: ument”’ should be 
read ejusdem generis. with the categories of documents referred to earlier This was 
also the view of Mallick, J , ın Sasadhar Chandra v. Tara Sundan. We are, therefore, 
of opinion that, on a true construction, section 14(2) will notapply to a case of limited 
estate acquired by a woman under a statute. It has been held in several cases that 
Section I4 18$ retrospective 1n so far as ıt enlarges a limited estate owned by a Hindu 
‘woman into an absolute one in respect of property inherited or held by her before the 
Act was put on the Statute book. 


Angammal who became entitled to a woman's estate in half-share of the joint 
family properties, would likewise acquire an absolute title thereto and she was, theres 
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fore competent to dispose it of by a will. The appeal fails and is dismissed. There 
will be no order as to costsin any of the Courts as there has been some real difficulty 
in the construction of the compromise decree. 


V.S. — Appeal dismissed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT *—Mn. Justice K. SRINIVASAN. 


M/s. L.M. Chitale & Son by sole surviving partners SL Chitale ..  Petztioner* 
4 
The Commissioner of Labour, Chepauk, Madras-5 and others — .. Respondents. 


Madras Shops and Establishments Act (XXXVI of 1947), section 2 (16)-—Shop—Office of an architect— 
Not a shop within the scope of Act—Archtlect carries on a professwon— Trade or business and profession or occupa- 
tion — Distinction between—Premises where servwes are rendered—Referable to trade or business only 


Section 2 (16) of the Madras Shops and Estatablishments Act defining a shop 1s restricted ın its 
scope and envisages an activity which as commonly understood 1s associated with the carrying on of 
trade or commerce and cannot take in establishments where professional services are rendered 


There 1s a fundamental difference between a profession and a trade or business. It 1s normally 
understood that trade or business 1s carried on with a profit motive But in regard to profession or 
occupation, though they are carried on for the purpose of earning a livelihood, ıt would certainly be 
far from correct to say that a profit motive underlies the carrying on of these activities. 


Article 19 (6) ofthe Constitution which enables the State to make lawsimposing reasonable restric- 
tions on the exercise ofthe right conferred by Article 19 (1) (g) clearly makesa distinction between the 
carrying on ofa profession on the one hand and the carrying on ofa trade or business on the other It 
cannot be said that the carrying on of a profession 1s the same thing as the carrying on of a trade, or 
business. 


A Chartered Architect carries on a learned profession and ıt 1s his qualifications that are placed 
at the disposal of his clients The code of his professional conduct prescribed indicates that he 1s 
as much constrained in the performance ofhis functions as a Lawyer or a Solicitor 15. 


The other part of the definition of a shop—that is, “a “shop ' means any premises where services 
are rendered to customers” 1s equally inapplicable to the case of Chartered Architect. Ordinary 
principles of construction would require that this part oftne definition should be construed as services 
rendered to customers 1n the carrying on of trade or business 


The office of an Architect 1s not a premises where any trade or business ıs carried on or where ser- 
vices are rendered to customers and would be outside the scope ofthe Act. 


Petitions under Article 226 of the Constitution of India, praying that in the 
circumstances stated therein, and 1n the affidavits filed therewith the High Court 
will be pleased to issue Writs of certiorarz calling for the recordings ın M.S.E Case 
No. 2 of 1960 dated 27th October, 1960, andin ES E. App. No 396 of 1959 dated 
26th April, 1961, respectively on the file of the Commissioner of Labour, Chepauk, 
Madras, and the Additional Gommussioner for Workmen’s Compensation, Madras-4 
respectively, and quashing the said orders made therein. 


D.B. Jagannath Rao and CS Rajappa, for Petitioner. 


S. Mohan, for Additional Government Pleader on behalf of the Respondent in 
W.P No 602 of 1961 and rst respondent in W.P. No 668 of 1961. 


S V. Rama Iyengar, for Respondents 3 and 4. 
The Court made the following 


ORDER —These petitions under Article 226 of the Constitution pray for the 
issue of certtorart to call for the records of the Commussioner of Labour and to 
quash his order dated 27th October, 1960, and the order of Additional Commissioner 
for Workmen’s Compensation dated the 26th April, 1961, respectively ‘The facts 
are briefly as below. 

—_—————— 
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The petitioner in W.P. No 602 of 1961 is a partner of a registered firm of Char- 
tered Architects. The fium of the petitioner terminated the services of one T M. 
Lingam, an employee, after issuing due noticeto him. Though the termina- 
tion of his service was not objected to by that employee, he subsequently preferred 
an appeal under the Madras Shops and Establishments Act before the Commussioner 
for Workmen's Compensation for payment of gratuity or other amounts, or, in the 
alternative, for his reinstatement. The petitioner objected to the proceedings 
contending that as the firm was carrying on a profession of Consulting A1chitects, 
ıt could not be classified as a shop or an establishment within the meaning of the 
Madras Shops and Establishments Act. Upon this the question came befme the 
Commissioner of Labour under section 51 of that Act. The Commissioner held 
in the order impugned that the firm is not a commercial establishment but 1s a 
shop within the meaning of section 2 (46) of the Act. It 1s contended by the peti- 
tioner that the partners of the firm are carrying on the profession of Consulting 
Architects, the partners being members of the Royal Institute of British Architects as 
well as its Indian counterpart, the Indian Institute of Architects It may be stated 
that the senior partner died and the present petitioner, Sri S L Chitale, 1s the sole 
surviving partner. According to the petitioner, the membership of the above insti- 
tute 1s confined only to qualified architects who have to pass an examination conducted 
by the Royal Institute. Only persons with certain specified qualifications could 
become members of the Indian Institute of Architects. Sucha person should possess 
certain specified qualifications evidenced by diplomas granted by an authorised body. 
It is further stated that as a member of these insütutes, the petitioner is governed 
by certain exacting codes of professional conduct very much on the samelinesas those 
governing Advocates and Auditors A member is prevented from carrying on a 
business as auctioneers or estate agentsor trading in materials used 1n connection 
with the building industry or to advertise or offer professional services or to accept a 
position in which his interest is 1n conflict with his professional duty There are 
prescribed scales of professional charges. Hle is to function as an arbitrator between 
the building owner and the contractor, interpret the conditions of the contract 
between the two and generally to prepare plans, estimates and, the like His 
employment as an architect is terminable by his chent. <A long list of the duties 
which a Consulting Architect 1s bound to perform for his client are set out, which, 
according to the petitioner, are of highly technical nature. In these circumstances, 
the petitioner complains that the determination by the Commissioner that the office 
of a Consulting Architect is a shop wherein services are rendered to customers 1$ 
whollyincorrect. Itis claimed that an architect’s client cannot be te1med a customer 
and that the professional services rendered by the architect cannot be equated to a 
person carrying on a commercial business ın a shop. — It1s for these reasons that the 
petitioner claims that his status as a person carrying on a profession has to be equated 
to that of a Doctor or a Lawyer or an Auditor. 


l $ 


In Writ Petition No 602 of 1961 the order impugned 1s that of the Commussior er 
or Labour made under section 51 of the Madras Shops and Establishments Act This 
provision empowers the Commussioner of Labour to decide the question whether 
all or any of the provisions of the Act apply to an establishment or to a person cmploy- 
ed therein, and it was on the application of the petitioner for a declaration that the 
petitioner’s office was not an establishment coming within the purview of the Act 
that the Commissioner rendered the decision in question. In Writ Petition No 668 
of 1961, the order of the Additional Commissioner for Workmen’s Compensation 
isimpugned The facts relevant to this are that the petitioner employed one Lingam 
as an engineer on a monthly salary of Rs 300. It was found that the employee did 
not come up to the expectations of the petitioner in so far as the performance of the 
technical services an as engineer are concerned Accordingly, by a notice dated 
the 1st of May, 1959, the services of Lingam were terminated. Lingam accepted 
the notice without any demur. On the goth of May 1959, he accepted the termi- 
nation of service and asked to be paid compensation admissible under the Industi12l 
Disputes Act by payment of a lump sum covering leave salary and service gratuity. 

" : 
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With effect from the 1st of June, 1959, Lingam ceased to attend office. About a 
month later, he filed an appeal before the Additional Commissioner for Workmen's 
Compensation Before that authority, the petitioner contended that no provision of 
the Madras Shops and Establishments Act applies to the petitioners firm and further 
that Lingam having accepted the notice of termmation, and having voluntarily 

stopped attending the office, could not invoke the jurisdiction of the Additional 
Commissioner. It was in these circumstances that the Additional Commissioner 
directed the petitioner to appréach the Commissioner of Labour under section 51 

of the Act. Consequent upon the order of the Commissioner holding against the 
petitioner’s contention, the Additional Commissioner determined in the proceed- 

ings under section 41 (2) before him that the termmation of the services of Lingam. 
was without reasonable cause 


The question that arises for consideration im both of these writ petitions is 
whether the officer of a firm of Chartered Architects comes within the scope of the 
expressions ‘ shop ° or ‘ establishment’ under the Madras Shops and Establishments 
Act At the outset it may be pomted out that under section 6 of the above said 
Act, the State Government purported to exempt certain classes of establishments 
from the operation of the Act : among them are, Advocates’ Chambers, Doctors’ 
Consulting Rooms, Nursing Homes, Hospitals and other institutes for the treatment 
and care of the sick, infirm, the destitute or the mentally unfit. I am referring to this. 
exemption in the forefront, for 1t 1s contended on the other side that but for this. 
exemption, even the Advocates’ Chambers and Doctors’ Consulting Rooms would. 
come within the scope of the abovesaid Act. 


The Act was mtended to provide for the regulation of conditions of work in. 
shops, commercial establishments, restaurants, theatres and other establishments. 
A * commercial establishment’ 1s defined to mean an establishment which 1s not a 
shop. ‘ Establishment’ means “a shop, commercial establishment, restaurant, 
eating house, etc’’. The expression “‘ shop " is defined to mean 

* Any premises where any trade or business is carried on, or where services are rendered to custo- 


mers, and includes offices, store rooms, godowns and warehouses, whether in the same premises or 
otherwise, used 1n connection with such business, but does not include a restaurant, eating house or 


commercial establishment ” 


These three definitions are important, but they are by no means very easy t9 
interpret. In so far as the “commercial establishment" and "'shop" are concerne 
the one does not include the other. But *'estabhishment" 1s the general expressio 
which takes in both a shop and a commercial establishment. The view taken by thè 
Commissioner of Labour was that the petitioners do render service to their chent$ 
and customers and that though such services depend upon their own personal skill 
and proficiency, that does not make any difference in determining whether the 
premises 1s a shop or not. The petitioners have employed staff working m the pre- 
mises doing various kinds of jobs such as drawing of plans, working out costs, making. 
bills and maintaining registers. It is for these reasons, principally that the petitioners 
offer services to their clients and customers, that the Commussioner of Labour held 
that the definition of a shop will be attracted. He also placed some reliance upon 
the fact that the offices of a Chartered Architect have not been exempted while 
Advocates Chambers and Doctors’ Consulting Rooms have been exempted He 
thought that by implication even the Advocates’? Chambers and the Doctors’ Gon- 
sulting Rooms would otherwise have to be regarded as shops within the meaning of 
the Act, and 1f that wasso, there was no reason why a different view should be taken. 
of the offices of a Chartered Architect. 


The question that I have to determine is whether the office of a. 
Chartered Architect 1s a premises where any trade or business 1s carried on or 
where services are rendered to customers. At the outset, I may mention that there- 
is certainly a fundamental difference between a profession and a trade or business.. 
That seems to be 1mplicit in the reference to ‘‘ profession, occupation, trade or busi- 
ness" found in Article 19 of the Constitution. It ıs normally understood that: 
trade or business is carried on with a profit motive. I do not think it js necessary’ 


49 ° 
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to cite any authority for that view. But when we come to the question of a profes- 
sion or an occupation, though they are carried on for the purpose of earning a liveli- 
hood, it would certainly be far from correct to say that a profit motive underlies 
the carrying on of these activities. Article 19 (6) of the Constitution which enables 
the State to make laws imposing reasonable restrictions on the exercise.of the 11ght 
conferred by Article 19 (1) (g) clearly makes a distinction between the cairying on 
of a. profession on the one hand and the carrying on of a trade or business on the 
other It therefore seems to me that it cannot be said that the carrying on of a pro- 
fession 1s the same thing as the carrying on of a trade or business. Section 2, sub- 
section (16) defining a shop is, ın my opinion, restricted ın ats scope It clearly 
envisages an activity which as commonly understand 1s associated with the carrying 
on of trade or commerce and cannot take in establishments where professional 
services are rendered. s 


In the State of Bombay v. Hospital Mazdoor Sabhat, the construction of section 
2 (j) of the Industria Disputes Act came into question That section defines 
“industry? to mean * any business, trade, undertaking, manufacture or calling of 
employers, and includes any calling, service, employment, handicraft or industrial 
occupation or avocation of workmen? Their Lordships examined the meaning 
.of the expression * business or trade? They referred to the secondary meaning of 
the expression ‘ trade’ as $ any business carried on with a view to profit, whether 
manual or mercantile, as distinguished from the hberal arts or learned professions 
and from agriculture ", while business 1s wider term and means “ practically any- 
thing which is an occupation as distinguished from a pleasure". They had to 
«consider what meaning had to be ascribed to the various expressions found in the 
definition by reason of their juxtaposition in the particular provision. They observe 


thus : 


* The argument 1s that certain essential features or attributes are invariably associated with the 
words * business and trade ’ as understood 1n the popular and conventional sense,'and 1t 1s the colour 
of these attributes which is taken by the other words used in the definition, though their normal 
import may be much wider We are not impressed by this argument . . .Itis only where the 
‘intention of the Legislature in associating wider words with words of narrower significance 1s doubt- 
‘ful or otherwise not clear that the present rule of construction can be usefully*applied It can also 
be applied where the meaning of the words of wider import 1s doubtful, but where the object of the 
Legislature ın using words 1s clear and free ofambiguaty, the rule of construction ın question cannot be 
-pressed into service "' 

‘They later on proceed to observe that in so far as the expression ‘ trade or business ' 
as conventionally understood is concerned, it would not be appropriate to adopt 
that conventional interpretation for the purpose of an industrial adjudication. 


They state further : x 
“ It is clear, however, that though section 2 (7) used words of very wide denotation, a line would 
have to be drawn 1n a fair and just manner so as to exclude some callings, services or undertakings If 
_allthe words used are given their widest meaning, all services and all callings would come within the 
purview ofthe definition , even service rendered by a servant purely in a personal or domestic matter 
-or even 1n a casual way would fall within the definition. It1s not and cannot be suggested that in its 
wide sweep the word ‘service ’isintended to include service howsoever rendered in whatsoever 
-capacity and for whatsoever reason. We must, therefore, consider where the line should be drawn 
and what limitations can and should be reasonably :mplied ın interpreting the wide words usedin 


section 2 (j)..... + -” 
It is clear from the above decision that despite the fact that words of a very wide 
significance are used ın the section, it is permissible to limit the scope of such a 
provision. 
A case somewhat similar 1n its implication with the present one was considered 
‘by the Supreme Court in National Union of Commercial Employees v Industrial Tribunal’. 
In that case, the question arose whether a Solicitor’s firm carrying on the work of 
an Attorney satisfied the definition of an ‘industry’ within the meaning of sectio. 2 (7) 
.of the Industrial Disputes Act. Their Lordships pointed out that the distinguishing 
‘feature ofan industry is that for the production of goods or for the rendering of service, 
co-operation between capital and labour or between employers and employees must 
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be direct and essential. They observed that the service rendered by a Solicitor 
functioning either individually or working together with a partner is service 
which is essentially individual. It depends upon the professional equipment, 
knowledge and efficiency of the Solicitor concerned The following obser- 
vations of their Lordships appear to be important in the present context '— 

“The very concept of the liberal professions has its own special and distinctive features which did 
not readily permit the inclusion of the I1beral professions into the four corners of industrial law 
The essential basis ofan industrial disfuteis that it 1s a dispute arising between capita] and labour in 
enterprises where capita] and labour combine to produce commodities or to render service This essen- 
tial basie would be absent 1n the case of liberal professions A person following a liberal profession, 
does not carry on his profession 1n any intelligible sense with the active co-operation of his employees, 
andthe principal, ifnot thesole, capitalwhichhe brings into his profession 1s_ his special or peculiar 
ntel ectual and educational equipment That is why on broad and general considerations which 
cannot be ignored, a liberal profession like that of an Attorney must, we think, be deemed to be outside 
the definnition of ‘industry ’ under section 2 ( ae 
I have earlier pointed out that there 1s a fundamental distinction recognised between 
the carrying on of a profession and the carrying on of a trade or business In The 
Commissioners of Inland Revenue v. Maxce*, this distinction has also been referred to. 
There a person was the sole proprietor, editor and publisher of a monthly magazine. 
He contributed a large part of each number. He was assessed to excess profits 
duty. He contended that the profits were earned by reason of his personal qualifi- 
cations and that he was therefore exempt from duty by virtue of the relevant provision 
of the Finance Act. The Court of Appeal held that he was carrying on both the 
profession of a journalist, author or man of letters and also a business of publishing 
his own periodical. ‘They distinguished between the two capacities. Though the 
exemption 1n so far as the profits arose from his personal qualifications was governed 
by the relevant provision of the Finance Act, that there is a distinction between the 
carrying on of a profession and the carrying on of a trade or business appears to be 
established by this decision 

The other part of the definition of a * shop >, thatis, a ‘shop’ means ‘any premises 

where services are rendered to customers’ is to my mund equally inapplicable to the 
case of a Chartered Architect. It 1s not denied by the other side that a Chartered 
Architect does carry ona learned profession and that 1t ishis special qualifications 
that are placed at the disposal of his chents. The manifold duties of a Chartered 
Architect and the restrictions that have been placed upon the discharge of his pro- 
fessional functions have been referred to by the learned Counsel. The Code of Pro- 
fessional Conduct prescribed by the Royal Institute of British Architects indicates 
that he is as much constrained in the preformance of his functions as a Lawyer ora 
Solicitor is. Learned Counsel for the petitioners has also referred to Corpus furis 
where an architect is defined as one skilled in practical architecture, or whose pro- 
fession is to devise the plans and ornamentation of buildings or structures or direct 
their construction. The requirement of learning, skill and integrity for the carrying 
on of that profession are also mdicated. That an architect 1s called upon to pre- 
pare plans on behalf of his client for the construction of a building, to prepare 
estimates and the like and even to supervise the constructions in the interests of his 
chent are not denied. How in these circ mstances it can be said that the Office 
of a Consulting Architect can be regarded as premises where services are rendered 
to customers 1t 1s difficult to see. In the context in which this part of the definition 
finds place, associated with trade or business on the one side and with offices, store 
rooms, godowns and warehouse on the other, ordinary principles of construction 
would appear to require that this part of the definition should be construed as ser- 
vices rendered to customers in the carrying on of trade or business. The matter is 
not covered by any authority, but I am cei tainly of the view that the office of an 
Architect cannot be termed a premises where services are rendered to customers. 


The fact that Government purported to exempt Advocates’ Chambers, Doctors’ 
Consulting Rooms and the hke cannot serve to interpret the section in the manner 
urged by the respondent. The result is that the order of the Commussioner of 

= n ——————— 
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labour holding the office of an Architect to be a shop displays an error on the 
face of therecord and amounts toa misapplication of the provisions of the section. 
Equally, the order of the Additional Commissioner for Workmen's Compensation 
granting relief to second respondent Lingam in Writ Petition No. 668 of 1961 on the 
basis that the petitioner’s office ıs a shop cannot be sustained. Both the petitions 
are allowed ‘The rules are made absolute. There will, however, be no order 
as to costs. : 

VS Petitions allowed. Rule made absolute. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MmR. fusricE K. VEERASWAMI. 
Babu Gurukkal .. Appellant* 


v. 
The Commissioner for Hindu Religious and Charitable 
Endowments Board, Mount Road, Madras-2 .. Respondent. 

Madras Hindu Religious and Charitable Endowments Act (XIX of 1951), section 6 (9)—Hereditary trustee 
—Clarm by pogar: of temple to office of —Small temple having only small extent o properiy—Pogjart also managing 
affairs— Pujarislip and trusteeship remaining in same family and devolving from father to son—Presumptin of 
priest being also hereditary trustee 

Small temples in South India often have only poojaris who, by long custom or usage, look after 
the affairs of the temples where they serve as gurukkals , they function ina dual ‘capacity, namely 
pogar: cum trustee Such a combmation of offices 1s not necessarily opposed to public policy or 
contrary to law. Inthecase of suchsmalltemples, there1sa presumption that the pujari himself ıs 
the hereditary trustee and there 1s nothing illegal in the hereditary trusteeship and poojariship being 
combined ın the same person in such small temples When the documentary evidence including 
the Inam Register shows that for more than three generations the poojariship cum trusteeship 1n a 
temple was ın the same family and descended from father to son and there is no evidence to show 
that this was,not so or could not be so, the presumption 1s allthe greater, and 1t must be held that 
the members of the family are hereditary trustees of the temple. 

Appeal against the Decree of the Court of the Subordinate Judge of Chingleput 
in Original Suit No. 68 of 1956. . ° 

V. Vedantachari and T. Rangaswamy Ayyangar, for Appellant. 

The Government Pleader (A. Alagırıswamı), for Respondent. 

The Court delivered the following . ; 

JUDGMENT.—This appeal by the plaintiff arises out of a suit to set aside an 
order of the Deputy Commissioner of the Hindu Religious and Charitable Endow- 
ments dated 19th April, 1956, as confirmed by the Commissioner on 27th July, 1956, 
on appeal. By that order, the Deputy Commissioner declined to recognise the 
plaintiff as the hereditary trustee of Tirumudi Vinayagar and Chelliamman Temples 
at liruvanmiyur in Saidapet Taluk. The trial Judge agreed with the view of the 
Department and dismissed the suit. He was prepared to say that the oral evidence 
on behalf of the plaintiff showed that he and his ancestors were looking after the 
affairs of the Vinayagar 'Temple ; but, at the same time, he thought that there was 
documentary evidence to hold that the plaintiff's claim to hereditary tursteeship 
had not been proved. 

Thus 1s a case of two small temples of which Chelliamman Temple has no endow- 
ments whatever. Tirumudi Vinayagar has been endowed with an extent of 1 acre 
31 centsofwetland. Except for this, the Vinayagar Temple appears to own no other 
property. Even in respect of the land endowed for the support of the Vinayagar 
Temple, the question whether it is a service nmam may arise, but ıt does not fall to 
be decided 1n this appeal. Often in this part of the country, small temples like these 
have only foojaris who, by long custom or usage, look after the affairs of the temples 
where they serve as gurukkals. ‘They thus function in a dual capacity, namely, 
poojarı cum trustee. Such a combination of offices is not necessarily opposed to. 
public policy or contrary to law. The case of bigger temples may by different. 
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In such cases, it may be said that a servant of a temple cannot properly function as a 
trustee as well. But, in my view, it does not apply to small temples as in this case. 
Recently a Division Bench of this Court held in Muthuswam: Gurukkal v. Ayyaswami 
Thevar and others}, that in cases of such small temples there will be a presumption that 
the poojart himself is the hereditary trustee and there is nothing illegal in the here- 
ditary trusteeship and foojariship being combined in the same person in small temples 
where there has been no interference or control by any of the villagers. 


The presumption which the Division Bench refers to applies to this case. The 
foojar of Vinayagar Temple apparently functioned as a trustee as well. "This is borne 
out by the documentary evidence. The earliest document is the extract from the 
Inam Fair Register in which while reference is made to the land endowed for the 
support of the Vinayagar Temple, in Col. 46 pertaining to * Particulars relating 
to the present owner’ is found the recital ‘Tiruvanmiyur Tirumudi Vinayakar 
priest for the time-being, Dalavai Subramania Gurukkal’. No doubt, Dalavai 
Subramania Gurukkal was only shown is this document as a priest or foojari. But 
having regard to the small extent of land and the fact that the temple itself was a 
small one, it may be assumed that the foojar: himself looked after the affairs of the 
temple and therefore acted as a trustee. The Commissioner thought that because 
Dalavai Subramania Gurukkal was mentioned only as a priest and not as a trustee, 
the extract from the Inam Fair Register would be of no assistance. This I think is a 
wrong view to take in the circumstances, quite apart from the presumption arising 
in such cases. The other evidence which will be referred to presently clearly points 
to the fact that the plaintiff, his brother Ramanatha Gurukkal, their father Vedagiri, 
and grandfather Ramalinga Gurukkal alias Babu, were functioning as foojaris of 
the Vinayagar Temple and also looking after its affairs. Exhibit A-12 was a patta 
granted to ‘‘ Dharmakartha Subramania Gurukkal? in 1896. He is said to be the 
grandfather of the plamtiff. Exhibit A-2 is a copy of the Inam B Register extract in 
which too reference is to be found to Babu Gurukkal as ** Dharmakartha of Tirumudi 
Vinayakar Koil?. In Exhibit A-14, a communication sent by the Department 
the brother of the, plaintiff was addressed as trustee of Tirumudi Vinayakar Temple. 
The cist receipts relating to the property endowed for the Vinayakar Temple and 
filed m the case also show that in 1916 the plaintiff's mother Muniammal paid the 
cist and in 1948 to 1953 it was paid by Ramanatha, the plaintiff’s brother. Though 
there 1s a gap in the evidence between about 1896 and 1916, there is no doubt that 
in the Vinayakar Temple the plaintiff and his ancestors had been functioning as 
poojaris cum trustees. m 


Learned Counsel for the respondent argued that there was nothing to show 
that Dalavai Subramania Gurukkal mentioned in the extract from the Inam Fair 
Register was an ancestor of the plaintiff. But the trial Judge relying upon the 
evidence of the plamuüff himself observed that there was absolutely no doubt that 
Dalavai Subramania Gurukkal was an ancestor of the plaintiff. I see no reason to 
reject the evidence of the plaintiff on this matter. The documentary evidence shows 
that for more than three generations the foojariship cum trusteeship in the Vinayakar 
Temple has been in the family of the plamtiff from father to son. My attention has 
not been drawn to any other documentary evidence to show that this was not or 
could not to beso. It may be that Ramanatha employed some one to function as a 
foojdr: and paid his remuneration. But that ın itself will not militate against the 
pons 's clam that he is not only foojar: but also a hereditary trustee of Vinayakar 
‘Temple. 


So far as Chelliamman Temple is concerned, there appears to be very scanty 
evidence to establish the plaintiff’s claim. Iam therefore not disposed to interfere 
with the findmg of the trial Judge ın regard to the plaintiff's claim of trusteeship 
of that temple. 


: 1. (1963) 77 LW 129. 
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The appeal is allowed in part and ıt is declared that the plaintıff ıs a heredıtary 
trustee of Tirumudi Vinayakar Temple. In other respects the appeal 1s dismissed. 
The parties will bear their costs. 


P.R N. ————— Appeal allowed in part. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. : 


PRESENT —MR. JusricE T. VENKATADRI. 


Arumugha Nattar . . Pelitioner* 
U. : 
Hussain Moideen Khan . Respondent. 


Madras Buildings (Lease and Rent Control) Act (XXV of 1949), section 7 (3) (111)—Non-resrdential build- 
ing——Landlord requiring for carrying on his business—Requirements—Section 12— District Fudge and High Court— 
Powers of revtsion—Extent and scope of 

The main requirements to be satisfied by the landlord under section 7 (3) (111) of the Madras Build- 
ings Lease and Rent Control)Act applying for occupation of his non-residential] building for the pur- 
pose of carrying on his business, are that he should be carrying on a business and his claim should be 
bona fide — It 15 irrelevant to consider whether he has invested a sufficient sum or that he should have 
invested more It ıs equally irrelevent to consider whether the turnover of the business 1s small or 
large 

It 1s true that the powers ofrevision under the Act arelimited, and cannot extend to inter fere 
with findings offact The High Court has jurisdiction to examine the legality or propriety ofan order 
of an Inferior Tribunal 


The District Judge 1s not justified ın summarily disposing ofthe Revision Petition without referring, 
to any document 1n the case on the ground that he could not interfere with the findings of fact arrived. 
at by the appellate Judge, and where the reasons given by thesappellate Judge for not accepting the 
case of the landlord are not convincing 


The landlord was held entitled to recover the non-residential building for his business 
Mot: Ram v. Suraj Bhan, (1960) S C J 699 (1960)2SCR 896, referred. 


Petition under section 115 of Act V of 1908 praying the High Court to revise 
the order of the District Court of South Arcot at Cuddalore dated 14th December, 
1960 and made ın C M.P. No 434 of 1959 (C.M.A.No. 2 of 1959 on the file of the 
Court of the Principal Subordinate Judge of Cuddalore R.C.O.P.No. 14 of 1958 on 
the file of the Court of the District Munsif (Rent Controller) of Chidambaram.) 


V. Krishnan and P. Viraragavan, for Petitioner. 
T. V. Balakrishnan and N. Vanchinathan, for Respondent. 
The Court made the following 


ORDER.—-The petitioner in this petition 1s the landlord who filed an application 
for eviction of the respondent on the ground that he required the suit shop for the 
purpose of carrying on a wholesale business 1n paddy and grains which he had 
started before the purchase of the premises The allegations ın his petition are 
following. He 1s a native of Cuddalore. He has two brothers one of whom 1s 
residing in, Cuddalore and the other 1n Chidambaram. He is having a flounshing 
trade in Singapore. His wife is also a native of Cuddalore and he married her in 
1954. Hus brother is doing business at No. 182. West Car Street, Chidambaram. 
In order to settle his family he has purchased a house at Chidambaram for Rs 293,000 
and the Shop from which he seeks to evict the respondent for Rs 9,100. It is his 
desire that he should carry on a business of his own in that shop at Chidambaram. 
He further alleged that there was wilful default on the part of the respondent in 
the payment of arrears of rent. 


When the petition came on fo1 hearing before the Rent Controller, he found. 
that the building from which eviction 1s sought 1s a non-residential one, that there 
was enough documentary evidence to show that the petitioner was carrying on 
business on the date of the application, that the petitioner was not possessed of any 
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other non-residential building of his own and that his claim was bona fide. The 
Rent Controller accoruingly allowed the petition for eviction. 


But on appeal, the learned Subordinate Judge of Cuddalore took a different 
view. The reasons given by him for not accepting the case of the petitioner are 
the following. The documentary evidence such as account books varukku book. 
etc , relied on by the landlord are all faked ones and much reliance cannot be placed 
on them. The application for,eviction was not bona fide, because considering the 
dimensions of the shop in question, ıt 1s highly doubtful whether it will be suffi- 
cient te locate a wholesale business 1n paddy and grains. The Jandlord has invested 
only a sum of Rs. 5,000 and the turnover of the business 1s very small. The name 
board of the business is written in chalk The landlord has only a part-time clerk. 
for the business. The stock of paddy kept. by him was also low. The account 
books and other books relied on by the landlord were produced only at a very late 
stage, long after the fing of the counter-statement of the tenant. For all these 
reasons the learned Subordinate Judge reversed the findings of the Rent Controller, 
allowed the appeal and dismussed the petition for eviction 


When the matter came up 1n revision, the learned District Judge accepted the 
findings of the Subordinate Judge and observed that ıt 1s a matter for suspicion 
that the petitioner would have invested only a sum of Rs. 5,000 when admittedly 
he had purchased a house for over Rs. 23,000 and also the suit shop for about 
Rs 9,100 and that the circumstances would indicate that the plea of the petitioner 
that he mtended to do wholesale business was not quite true He accordingly: 
dismissed the revision petition and confirmed the order of the Subordinate Judge. 


It 1s the common case that the petitioner 1s a native of Cuddalore. He has gota 
brother who 1s residing and carrying on business at Chidambaram. The petitioner 
is anxious to settle in Chidambaram and do business there and with the view he 
had purchased a house at Chidambaram and a shop for Rs. 9,100 from Rohya Bivi 
in April, 1958. He informed the respondent about the purchase of the suit shop 
by him and asked him to vacate and surrender possession of the shop. As the res- 
pondent was evading, the petitioner also gave a notice to the respondent on 12th 
June, 1958 calling upon him to deliver possession of the shop to enable him to do 
business. He registered his name in the office of the Commercial Tax Officer as a 
person intending to do wholesale business in paddy and grains. He obtained a 
licence in the month of August, 1958. For the tıme being he is carrying on business. 
in a portion of his brother’s house. In the course of his business he had maintained 
bil books (Exhibits A-3 and A-4), chitta (Exhibit A-5) and ledger (Exhibit A-7) 
Exhibit A-8 is the receipt for payment of registration fee for the year 1958-59 in. 
the office of the Assistant Commercial Tax Officer. Exhibits A-11 and A-12 are 
receipts for payment of sales tax by the petitioner. Exhibit A-21 is the cash bill for 
the purchase of paddy. Exhibit A-22 1s the account book of the petitioner for pur- 
chases effected. These are the documents produced by the petitioner to show 
that he is carrying on business n paddy from 14th April, 1958. The learned Sub- 
ordinate Judge did not place any reliance on these documents, but agreed with the 
contention of the tenant that they were got up for the purpose of thiscase to show that 
the petitioner was carrying on business on the date of the application for eviction. 
He also did not beheve the case of the petitioner that he was carrying on wholesale 
business since the amount invested as capital m the busmess was only Rs. 5,000 
and the turnover of the busmess was also small. The learned District Judge did. 
not consider in detail the documentary evidence in the case and confirmed the find- 
ings of the Subordinate Judge holding that there was no sufficient material for inter- 
fering with the order of the Subordinate Judge m revision. It 1s true the powers 
of the revision Court are limited In an unreported decision in C R P. No. 1420 0f 
1954. Rajagopala Ayyangar, J, has enumerated certain conditions which would. 
justify interference by the revisional authority with a finding on fact of the subordi- 
nate authority The learned Judge pomted out that a revisional authority cannot 
normally interfere with a finding of fact unless (a) there are no other materials on 
which such a finding could be based or (5) the finding has been reached by a consi- 
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deration of irrelevant or inadmissible matter, or (c) it is so perverse that no reason- 
able person could have reached that conclusion or (d) the finding has been reached 
by an erroneous understanding of the law applicable to the matter. Thuis decision 
has been cited with approval by Rajamannar, C.J.,in Saswarpa Thevar v. Ponnu?, 
where the learned Chief Justice expressed the view that a Judge or a Tribunal exer- 
cising revisional jurisdiction under such an enactment as the Madras Buildings 
(Lease and Rent Control) Act is not ordinarily competent to interfere with the 
findings of fact arrived at by an inferior Tribunal! But, in considering a similar 
provision in a Punjab Act in Mot: Ram v. Sura) Bhan?, the Supreme Court has held 
that the High Court has jurisdiction to examine the legality or propriety of an order 
of an inferior Tribunal. In that case, the Supreme Court observed : 

“ The revisional power conferred upon the High Court under section 15 (5) (ofthe Punjab Act) 
as wider than that conferred by section 115 of the Code of Civil Procedure Under section 15 (5) th 
High Court has jurisdiction to examme the legality or propriety of the order under revision and tha 


would clearly justify the examination of the propriety or the legality of the finding made by the autho 
ities in the present case about the requirement of the landlord . ... . .” 


This decision has been followed by Anantanarayanan J , in an unreported decision 
in G R.P. No. 2570 of 1960, where the learned Judge held that the interference in 
revision by the District Judge with the order of the Subordmate Judge was within 
the ambit of section 12-B of the Act and not vitiated by any lack of jurisdiction. 


In the present case, therefore, the learned District Judge was not justified in 
summarily disposmg of the revision petition without referring to any document in 
the case on the ground that he could not mterfere with the findings of facts arrived 
at by the Subordinate Judge. ‘The reasons given by the Subordinate Judge for 
not accepting the case of the landlord are not convincing The main requirements 
to be satisfied by the landlord under section 7 (3) (ii) of the Act are that he should 
be carrying on a business on the date of the application for eviction and his claim 
should be bona fide. It is relevant to consider whether he has invested Rs. 5,000 
or Rs 50,000. It ıs equally irrelevant to consider whether the turnover of the 
business is small or large. The petitioner has very recently started business. He 
has not settled m busmess Naturally he would like to be very cautious in doing 
wholesale business and may not have invested a large amount initially. As pomted 
out by Panchapakesa Ayyar, J. m Nataraja Achar v. Balasubramanian?, carrying on a 
business need not necessarily mean that the landlord shall have begun the trade 
vigorously and it would be enough, if he had made all the preparations for the same. 
Similarly in Venkataswami & Sons v. Virabhadraswami+, Viswanatha Sastri, J, held: 


“ The phrase ‘ carrying on a business’ ın section 7 (3) (a) (111) has no fixed connotation and its 
meaning and effect have to be ascertained from the context in which ıt 1s used, the nature of the busi- 
ness and the transaction incidentaltoit . There 1s no yardstick by which we can measure the 
range ofactivities necessary to constitute the carrying on of business. A business might take sometime 
for its being organised and set on foot as a trading venture, ” 

There 1s ample evidence on record to show that the petitioner had come down to 
Chidambaram with a view to settle his family there and also to carry on a wholesale 
business in paddy and grains and that he has made all the necessary arrangements 
and preparations for carrying on the business and he is actually carrying on the 
business in a portion of his brother’s house. It will be too much to assume that 
he would have manoeuvred to get a licence for starting the business in paddy and 
grains and would have printed bill books in his name and obtained the signatures 
from various customers for the goods supplied to them and maintained the various 
account books only for the purpose of pretending that he was carrying on a business 
of his own on the date of the application for eviction and complying with the require- 
ments of the Act. We cannot also attach much significance to the fact that the 
account books and other books were produced only on 20th October, 1958. The 
petition was filed on 21st July, 1958 and the account books and connected records 
——————————————————————————Éáà 
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were produced on 20th October, 1958. The petition came up for hearing on 
6th Novembei, 1958, and evidence was actually recorded on that date. The fact 
therefore remains that long before the hearing of the petition, the petitioner had 
filed all the 1elevant 1ecords. I do not thmk that any adverse inference can be 
diawn by reason of the delay in producing the account books. Taking all the 
circumstances mto consideration, I am satisfied that the application of the petitioner 
is bona fide one and the petitioner required the suit shop for carrying on his business. 
I am therefore inclined to agree with the findings of the Rent Controller. and 
upho]d the order of eviction passed by him. 


The 1evision petition ıs therefore allowed and the order of the District Judge 
is set aside and that of the Rent Controller ıs restored. 


It is represented that the respondent i$ carrying on business in the suit shop 
for the last 20 years. I think that it will no be properto direct him to vacate the 
prenuses immediately and that sufficient time should be given to him to vacate 
the 'premises, so that he may secure alternative accommodation for continuing his 
business. I accordingly grant him time till 1st May, 1964 to vacate the premises. 
No ordei as to costs in this C R.P: 


V.S —————- Petition allowed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—Mn. S. RAMACHANDRA IvER, Chief fuste. 


Chinnayyan . Petiteoner* 
v. 
R. Nagarathinam Pillai Respondent 


Madras Cultwating Tenants Protection Act (XXV of 1955), section. 3 (4) (b) —Evection of tenant for 
default ın payment of rent—Revenue Duistonal Officer —Powers of —If could pass a self-contained and conditional 
order for eviction against a tenant 


The terms ofsection 3 of the Madras Cultivating Tenants Protection Act clearly shows that 1n all 
cases of default where the Revenue Divisional Officer considers that an opportunity should be given to 
the tenant to pay up the arrears, there should be two stages ın the proceedings. The first stage 1s where 
the Court finds that a default has been committed and decides to give an opportunity to the tenant to 
pay up the arrears. The second stageis when the tenant performs or fails to perform his obligation 
"These two stages envisaged by the section cannot be rolled into one and a single combined order passed 
Such an order will be 1llegal as 1n a fit and proper case the Revenue Divisional Officer will have Juris- 
diction to extend the time where the tenant 1s prevented by sufficient cause from paying the rent. 

Petition under section 6-B of the Cultivating Tenants Protection Act as amended 
by Act XIV of 1956, read with séction 115 of Act V of 1908, praying the High 
Court to revise the order of the Revenue Court, Kumbakonam, dated 11th February, 
1963 and made in P. No. 76 of 1963. 


G. Nagarajan, Advocate for Petitioner. 
K. Raman, Advocate for Respondent 
The Court made the following 


Orver.—Thus Civil Revision Petition raises an 1nteresüng question regarding 
the power of the Revenue Court functioning under the Madras Cultivating Tenants 
Protection Act to pass a self-contained and conditional order for eviction The 
respondent, the owner of certain agricultural lands, sought the eviction of the 
petitioner, his cultivating tenant, on the ground that the latter had defaulted in 
the due ~payment of rent. The petitioner admitted that he was ın arrears and 
promised to pay up the same by 12th March, 1963. A joint memorandum to that 
effect signed by the landlord as well as by the tenant was filed before the Revenue 
Divisional Officer. On that memorandum the Court passed an order under sec- 
tion 3 (4) (b) of the Act directing the respondent (Petitioner herein) to deposit in 
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Court the amount of arieais on or before 12th March, 1963 failing which the tenant. 
svas to be evicted : 


The contention of Mr G Nagarajan, Advocate for the petitione is that such. 
self-contained order of eviction is not warranted by the terms of the statute Under 
section 3 (4) (b), the Revenue Divisional Officer, 1f he finds that the tenant was in. 
default in payment of rent he might be allowed such time as the Court considers 
just and reasonable having regard to all the circunfstances of the case. The sec- 
tion then states that 1f the cultivating tenant deposits the sum as directed, he shall 
be deemed to have paid the rent Otherwise, the Revenue Divisional Officer 
shall pass an order for eviction The terms of the section clearly show that in all 
cases of default where the Revenue Divisional Officer considers that an opportunity 
should be given to the tenant to pay up the arrears, there should be two stages in. 
the proceeding, the first stage is where the Court finds that a default has been: 
committed and decides to give an opportunity to the tenant to pay up the arrears.. 
The second stage is when the tenant performs or fails to perform his obligation. 
These two stages envisaged by the section cannot obviously be rolled up 1nto one 
and a single combmed order passed. The illegality of such an order will be patent 
if I give an illustration, suppose on the date fixed for payment of arrears of rent, 
there is some good cause for the tenant not turning up to pay up or deposit the arrears 
It 1s undoubted that the Revenue Divisional Officer will have jurisdiction to grant 
some little time to the tenant to perform his obligations. But if a conditional order 
is passed as in the instant case it would mean that the Revenue Divisional Officer 
has precluded himself from considering whether on the date fixed for payment of 
arrears of rent the tenant was prevented by sufficient cause from paying up the 
arrears and giving him the discretionary relief by way of extension of time. The 
order of the Revenue Court in the instant case cannot therefore be supported. It 
is set aside I am informed that since the filing of this Civil Revision Petition the 
tenant has paid up all the arrears of rent. The delay in the payment will be 
condoned. It 1s, therefore, unnecessary to remand the matter back agam to the 
Revenue Divisional Officer. The order for eviction passed by the Revenue 
Divisional Officer against the tenant will stand vacated. There will be no order 
as to costs. 


R.M. een Petition allowed? 


IN THE HIGH COURT OF JUDICATURE AT MADRAS 
PRESENT: —MR. Justice G. R. JAGADISAN AND MR. JUSTICE K. SRINIVASAN. 


A K. A CT V.CT. Alagappa Chettia1 and another .. Applicants* 
y. 
The Commissioner of Income-tax . Respondent. 


Income-tax Act (XI of 1922), sections 25-A, 26-A, 66—Registration of firm—Munor represented by: 
mothe: as guardian made a full pariner—Deed of partnershtp—Illegal and walid partnershibp—Not entitled to 
registration 


Partnership Act (IX of 1932), section. 30 


For the assessment year 1951-52, the assessee, a Hindu undivided family, claimed that ıt had. 
divided with effect from 15th September, 1950 after the death of the father, and relied upon a partition 
yadast (agreement), dated 13th December, 1950 and applied for an order under section 25-A of the 
Act A partnership deed dated 9th November, 1950 1n which one of the members of the family, a 
minor was taken ın as a full partner represented by his mother as guardian, was also relied upon for- 
the application of registration of the firm consisting of the divided members of the family The De- 
partment and the Tribunal on the finding that the documents relied upon were not genume 
refused an order recording partition and the application for registration. The applications for 
Reference under section 66 (1) and (2) were not entertamed Then for the assessment year 1952-53, 
the claim for an order recording partition and application for registration was again made by the 


assessee, on the basis of the prior documents and a new registered deed of partition dated 16th. 
: rus 
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November, 1951. The officer assessed the family as such for the period from 14th April, 1951 to 15th 
November, 1951 and for the later period as a firm after granting registration. This was upheld by the 
Department and the Tribunal. On a Reference made under section 66 (2), 


Held, under section 30 of the Partnership Act a minor cannot become a partner, but he may be 
admitted to the benefits of the partnership with the consent of the adult partners. A partnership deed, 
in which a minor was admitted as a full partner, is not valid and could not be registered under section 
26-A of the Income-tax Act, Itis also settled law that the guardian of a mimor cannot involve the 
minor m a partnership. 

A document of partnership whiclf makes a minor a full partner cannot be so construed as to 
give effect to ıt on the footing that the minor, despite the language of the instrument, had been 
admitted only to the benefits of the partnership. 


Since the instant Reference the minor was joined in the partnership as a full partner represented 
by his mother as guardian, the Department ought not to have granted registration of the firm for 
any period ofthe accounting year on the basis of the invalid and illegal document. 


For the purpose of section 25-A of the Income-tax Act ıt ıs not sufficient that the Joint 
family has merely become extinct The section can only be invoked, where there has been an 
actual partition by metes and bounds, or in other words, a physical division and not a division 
in status. 


The question whether a document is genuine or 1s an ante-dated document brought into existence 
with the help of old stamp papers 1s purely cne of fect and the High Ccurt cannot embark upon a 
fresh investigation of facts in proceedings under section 66 

Case referred to the High Court by the Income-tax Appellate Tribunal, under 
section 66 (2) of the Indian Income-tax Act (XI of 1922) in RA. Nos. 267 and 
268 of 1957-58 : 

K. Sreemvasan and D. S. Meenakshisundaram, for Applicants. 

S. Ranganathan, Special Counsel for Income-tax on behalf of the Respondent 

The Judgment of the Court was delivered by 


Jagadisan, J.—The following questions have been referred by Income-tax 
Appellate Tribunal under section 66 of the Indian Income-tax Act : 
** Whether, on the materials on record, there was no division of the joint family assets including 


the business 1n Malaya and Burma as and from 15th September, 1950, or at least from 13th 
December, 1950 as claimed by the assessee ? and 


Whether, on the facts and circumstances of the case, the Appellate Tribunal was justified in 
its conclusion that the assessee firm 1s not entitled to registration under section 26-A of the Act for 
the period from 14th April, 1951 to 15th November, 1951 ?" 


The facts are as follows: A Hindu undivided family of Nagarathars having the 
Vilasam ‘A.K.A. CT. V.* consisted originally ofthe father, Chidambaram Chettiar, 
and his four sons, Álagappa, Meenakshisundaram, Venkatachalam and Annamalai. 
The kartha, Chidambaram Chettiar, died on 21st July, 1950. Thereafter, the family 
consisted of the four brothers. Annamalai the last brother was a minor In the 
course of the assessment proceedings under the Indian Income-tax Act for the period 
1951-52, the family claımed that ıt had been divided with effect from 15th September, 
1950, and applied for an order under section 25-A. That section provides that a Hindu 
family which had been assessed as an undivided family may claim, at the time of 
making an assessment, that a partition had taken place amongst the members of such 
family, and call upon the Income-tax Officer to record an order to the effect that 
the family property had been partitioned among the members. If the Income-tax 
Officer is satisfied, on such enquiry as he may make, that there has been, 1n fact, a 
partition, he should record an order to that effect. For the purposes of this section, 
it is not sufficient that the joint family has merely become extinct. The section can 
only be invoked, where there has been an actual partition by metes and bounds, or. 
in other words, a physical division and not a division ın status. In the instant 
case, the family claimed that there was an actual division of the family on 15th 
September, 1950. It must be mentioned that the family was carrying on money- 
lending businesses in four places 1n Burma, and at Kuala Lumpur in Malaya. It 
was claimed by the family that, by appropriate entries in the books of account of the 
former money-lending firm, the capital had been distributed between the sharers. 
A partnership deed dated 9th November, 1950, and a partition yadast (agreement) 
dated 13th December, 1950, were also relied upon. Under this latter document, 
the Indian immovable properties were said to have been divided. 


x» 
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On an examination of the evidence produced before him, the Income-tax Officer 
refused to admit the claim of partition for the assessment year 1951-52. He was of 
the opinion that the 1dea of partition could not have been ın the minds of the members 
of the family till the end of the accounting year. He also referred to the fact that 
the stamp papers, ın which the partnership deed and the partition yadast were 
engrossed, were in the names of strangers The stamp papers pertaining to the partner- 
ship deed were purchased ın the name of one A. K. Abdulla Rowther of Karaikud: on 
13th May, 1950 The document was, however, unregistered. The partition yadast 
bore stamp papers purchased ın the name of one Alagappa of Kottaryur and one 
Ramaswamy Iyer on 7th November, 1950. Having regard to these suspicious fea- 
tures and the rather unsatisfactory evidence placed before the Officer, he reached the 
conclusion that the claim under section 25-À of the Act was not well founded An 
application which had been preferred before the Officer under section 26-A of the 
Act on behalf of the firm for registration of the alleged partnership between the 
brothers also stood rejected. 


The assessee appealed to the Appellate Assistant Commissioner and claimed that 
at least the partial partition of the Burma and Malayan business should be recognised. 
The Appellate Authority found that the Burma business was not partitioned on 15th 
September, 1950, but only much later, that the alleged partnership deed was an ante- 
dated document, as there was no proof that the assessee had the stamp papers on 
‘9th November, 1950, that the partition yadast looked fresh and that 1t was a spurious 
document. On these reasons, the Appellate Assistant Commissioner dismissed the 
appeals both regarding the question of division under section 25-A and registration 
under section 26-A of the Act. à 


Appeals were preferred to the Tribunals by the assessee. The claim for partial 
partition was restricted only to the Malayan business. The Tribunal dismissed 
these appeals. Anapplication under section 66 (1) of the Áct for 1eferring a question 
of law filed before the Tribunal also failed. Then there was an application to this 
Court ae section 66 (2) and that application was also rejected, and this Court 
observed : >o 


** On the findings recorded by the Tribunal which were themselves based on what the assessee 
himself conceded before the Appellate Assistant Commussioner at one stage and on the concession 
on a different point about Burma made before the Tribunal, no question of law arises.” 

The result, therefore, was that 1n respect of the assessment year 1951-52, the 
assessee failed all along the line. 


The assessee made renewed efforts, 1n respect of the assessment year 1952-53 
The claim for partition and the claim for registration were reiterated. Again. 
reliance was placed on the old documents, which stood condemned in the pro- 
ceedings 1n respect of the year 1951-52. This time, the Income-tax Officer accepted 
the partition from 16th November, 1951, because, there was, in addition, a registered 
deed of partition between the parties dated 16th November, 1951. The profits from 
14th April, 1951, the begimning of the previous year, upto 15th November, 1951 were 
accordingly passed on the assessee family, and for the later period on the firm as 
claimed, 1n. respect of which he granted registration from 16th November, 1951 
The assessee appealed to the Assistant Commissioner against the refusal of the claim 
for partition and the refusal of registration for the period 14th April, 1951 to 15th 
"November, 1951 The Appellate Assistant Commissioner examined one Alagu and 
one Karuppan Chettiar, attestors to the partition agreement. Ultimately, the appeals 
stood dismissed. ‘The matter went up further by way of appeals before the Tribunal 
The Tribunal dismissed the appeals for the same reasons as were given for the year 
1951-52 and held that for the period 14th April, 1951 to 15th November, 1951, the 
family was a joint family and that the family income was correctly assessed upon the 
members as a Hindu undivided family. Considering the two documents, the partner- 
ship deed and the partition yadast, the Tribunal observed as follows : 


" This deed (partnership deed), however, has been written on old stamp papers, originaliy 
purchased by strangers. Thereis no contemporaneous evidence m support of its execution. The 
four brothers entered into another agreement among themselves on 18th December, 1950 on two 
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stamp papers of twelve annas each bought at different times and on different dates The genuineness 
of this deed also has not been established ” 

It 1s, therefore, quite clear that neither the Department nor the Tribunal was 
inclined to place any reliance upon the documents produced by the assessee, 
except the registered document of the date 16th November, 1951. The question 
whether a document 1s genuine or 1s an ante-dated document brought into existence 
with the help of old stamp papers 1s purely one of fact, and this Court cannot embark 
upon a fresh investigation of the facts ın a proceeding under section 66 of the Act. — 


Alagappa Chettiar has himself given a sworn statement before the Officer. 
A 1eading of that statement shows that he was unable to explain who that Abdulla 
Rowther, ın whose name the stamp papers were purchased, was, and was also unable 
to say categorically that these disputed documents were really brought about on 
their respective dates. This 1s what he states : 

“ The deed was written on four stamp papers purchased by A K Abdulla Rowther on 13th 
May, 1950 These were not purchased by me They were purchased by my father as I intended 
dividing from him then .. The entnes 1n Kualalampur books could not be made according 
to the partnership deed as Kosa was pending Kosa was taken only in Kara, Mast and the capital 
and surplus capital in that business was divided only from Nandana, Chitrai ” 

Mr. K. Srinivasan, learned Counsel for the assessee, pointed out that ultimately 
even the Income-tax Officer has granted registration for a portion of the accounting 
period, only on the basis of the disputed partnership deed. Even if an ante-dated docu- 
ment ıs created on particular date giving an earlier date, as 1f ıt had been executed 
on that date, and, though 1t may not have validity from the date which appears ex 
facie, it might be open to the Department, taking into account the fact of its physical 
existence, to give effect to ıt from the point of time, whenit must have been executed. 
Surely, the Income-tax Office: did not mean to say that the document was valid 
and operative as and from 9th November, 1950. If that were the position, the 
assessee would have succeeded even for the previous assessment year 1951-52. In 
all the circumstances of the case, we are not holding that the finding of the 
Tribunalis unsupported by theevidence or the probabilities of the case, so as to 
warrant the questions being answered ın favour of the assessee. 


We have said enough in support of the findings of the Department and the Tri- 
bunal, and that would be sufficient to dispose of this Reference application But 
we wish to point out one circumstànce namely, that the partnership deed dated 9th 
November, 1950 was between the four brothers, one of whom was a minor represented 
by his mother and guardian, Umayal Achi It 1s now settled law that the guardian 
of a minor cannot involve the minor 1n a partnership. The law, however, permits 
a minor being admitted to the benefits of the partnership. Per se, the document 
1s invalid and illegal. The refusal to register the firm under section 26-À can be 
justified on this ground alone This Court took the view in Jakka — Devayya v. 
Commussioner of Income-tax! and Vincent and others v. Commissioner of Income-tax?, 
that a deed of partnership making a minor a full partner like the other adult 
co-partners should be construed liberally and interpreted as 1f the minor partner 
was admitted only to the benefits of the partnership. The Bombay High Court 1n 
Dwarakadas Khetan @& Co. v. Commissioner of Income-tax? accepted this view as 
coirect and the Patna High Court ın Sahai Bros. v Commissioner of Income-tax* 
was also 1n accord with that view The Bombay Case, Dwarakadas Khetan & Co. v 
Commussioner of Income-tax?, went up on appeal to the Supreme Court. The Supreme 
Court reversed the decision of the Bombay High Court in Commissioner of Income-tax 
v. Dwarkadas Khetan & Co 5, The Supreme Court referred to the distinct cleavage 
of judicial opinion. among the High Courts, on the question whether a document 
of partnership which makes a minor a full partner can be so construed as to give 
po nue Se ee U 
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effect to ıt on the footing that the minor, despite the language of the instrument, 
had been admitted only to the benefits of the partnership It must be pointed out 
that the Calcutta, Allahabad and the Punjab High Courts had taken a view different 
from that taken by the High Courts at Madras, Bombay and Patna The Supreme 
Court held that a partnership deed, ın which a minor was admitted as a full partner, 
was not valid and could not be registered under section 26-À of the Income-tax Act. 


In the present case, the document of partnership dated 9th November, 1950, 
makes ıt quite clear that the minor, Annamalai, whó was 1epresented by his mother 
and guardian, Umayal Áchi, was made a partner along with his adult brothers, and 
iis not merely admitted to the benefits of the partnership Clause 8 of the document 
reads : 


** The net profit or loss of the business shali be apportioned amongst the partners ın proportion 
to the capital contributed by each of the partners every year or at convenient intervals as may be 
agreed to by the partners” 


Clause 10 1s as follows 
** Each of the partners shall be just and faithful to the other m all. transactions relating to the 
partnership." : 


The document offends section 30 of the Indian Partnership Áct, which clearly iays 
down that a minor cannot become a partner, though with the consent of the adult 
partners, he may be admitted to the benefits of the partnership. In our opinion, 
the Department ought not to have granted registration of the firm for any period of 
the accounting year, on the basis of this document. | 


In the result, the questions are answered against the assessee, who will pay the 
costs of the Department. Counsel’s fee Rs. 250. i 


V. S. Answered against assessee. 





IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
(Special Original Jurisdiction.) ° 
PRESENT :—MR. JUSTICE K. SRINIVASAN 


Kamalammal o Pelitioner* 
D. 
Board of Revenue by the Commissioner of Commercial Taxes, 
Madras and another Respondents. 


Madras Entertainments Tax Act (X of 1939), sechon 7-A—B est of judgment assessment when could be mads 
—Periodscal returns—Some returns defective— Assessing authority—If could reopen all the returns and make best 
of judgment assessment 


Unless there 1s material 1n relation to a pai ticular return that the return 1s incorrect or incomplete 
iiis not open to an assessing authority to resort to the best judgment assessment under section 7-A of 
the Madras Entertainments Tax Act Where a number of weekly or periodical returns are submitted 
as required by the Act the return of each week 1s a separate and independent unit which has to be 
Separately assessed. Allthe returns cannot be assessed on best judgment basis under section 7-A merely 
because some of the returns were defective ın certain respects 

_ Petition under Article 226 of the Constitution of India praying that in the 
circumstances stated therein, and in the affidavit filed therewith the High Court 
will be pleased to issue a writ of certzorar: calling for the records of the Commissioner 
of Commercial Taxes, Madras in B.P. Rt. No. 1283 of 1961, dated 20th April, 196: 
confirming the order of assessment of the Deputy Commercial Tax Officer, Arm, 
N.A. District, in his Re B-2-422/60, dated 27th September, 1960 and quash the said 
orders therein. 


G. Ramanujam, for Petitioner. 
The Additional Government Pleader on behalf of the Respondents 


*WP No 689 of 1961 20th November, 1963 
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The Count made the following 


OnnpER.— The petitioner was running a towing cinema For a penod of 
three months from 1st April, 1959 she had obtained a licence for a particular site 
and for another period a fresh licence in respect of a different site. According to 
her, practically every week there used to be surprise inspections by the Commercial 
Tax Officer or other authority when the registers and records were examined. 
The petitione: was making her weekly returns as required according to the condi- 
tions of the permit in Form IV. On 26th March, 1960 a surprise inspection showed 
certajne defects. It is not necessary to ente1 into that aspect of the matter. But 
following this inspection a notice was issued by the Deputy Commercial Tax Officer 
wherein he proposed to make a best judgment assessment in respect of two periods 
from rst April, 1959 to roth November, 1959 and again from 15th February, 1960 
to 20th March, 1960. ‘This best judgment assessment was presumably made for 
the reason that certain defects had been noticed at the inspection on 26th March, 
1960, and that the authority was under the impression that the returns for othe: 
periods would also be tainted by simila defects The 1esult was that the petitioner 
was called upon to pay an additional tax of Rs. 3,219-81 nP Against this order an 
appeal was taken to the Commercial Tax Officer. That failmg a Revision. Pet- 
tion was filed before the Deputy Commissioner of Taxes That also faded. A final 
Revision before the Commissioner of Commercial Taxes was also unsuccessful. 
It is ın these circumstances that the petitioner has approached this Court with a 
petition unde: Article 226 of the Constitution seeking to have the order of the assess- 
ment quashed on the ground that these assessments have been made entirely with- 
out jurisdiction o 


On behalf of the respondents the statement of facts ıs not denied — It 1s stated 
that on the discovery of certain defects 1n the issue of tickets for the entertainment, 
the Deputy Commercial Tax Officer was Justifiably inclined to hold that the 1eturns 
for earlie periods should also be 1ncoi1ect as on these occasions also similar defects 
should have existed It 1s claimed that section 7-A of the Madras Entertainments 
"Tax Act confers*jurisdiction upon the appropriate authority to make a best of judg- 
ment assessment as has been done m this case The contention that there is no 
jurisdiction 1s accordingly 1esisted 


Unde: section 4 of the abovesaid Act, which can be called the charging section, 
on each payment for admission to any entertainment, a tax shall be levied and paid 
to the State Government at certain rates specified in the section Section 7, which 
prevides for the manner of payment of tax, states that the enterainment tax shall 
be levied ın respect of each person admitted on payment and shall be calculated 
and paid on the number of admissions. Section 7-A provides for the furnishing 
of ietuns and for assessing the proprietor on the basis of the returns. What a 
return 15, 1s not specified in the main Act itself but a return has to be furnished to 
such authority, 1n such manner and within such periods as may be prescribed. 
Turning to the rules in this record, there are several methods of payment of tax 
envisaged by these rules and the one that we are concerned with is covered by Part ITI 
of the Rules, which deals with payment of the tax on the basis of returns. Rule 20 
states that any proprietor who wishes to adopt that mode has to apply to the Enter- 
taimments Tax Office in advance of the entertainments specifying the place, date 
etc , and also the rates of payment for admission to it. After the furnishing of 
certain other particular, the Entertainments Tax Office: can sanction the applica- 
tion on accepting the security to be furnished by the proprietor for the proper pay- 
ment of enteitamment tax. The security has to be ın the form of a deposit in a 
Government Treasury of cash o1 of National Savings Certificate duly pledged in 
the name of the Entertainments Tax Officer. Virtually therefore the probable 
amount of tax is either realised 1n advance or deposited and kept with the department 
concerned After the furnishing of the secuiity a peimit in Form IV 1s gianted. 
Form IV specified that the proprieto: shall maintam a complete and correct ac- 
count in Form II containing certam particulais — Clause (4) of Form IV requues 


- 
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that a return giving the totals ın respect of the particulars prescribed im Form 
II for all performances during the week fiom Monday to Sunday (both inclusive) 
shall be sent to the Entertainments Tax Officer so as to reach him on the Tuesday 
following and m accordance with this form a treasury receipt showing the pay- 
ment of tax or a crossed cheque as the case may be shall be attached thereto It 
is this rule and Form IV which give a clue to understanding 7-A of the Act The 
short question now before me 1s whether the prescribed authority m section 7-A 
1s competent to make a best of judgment assessment in respect of the numerous 
1etuins which had been periodically filed as required by rule 20 and Form IV in 
the cncumstances of the case d 


A 1etuin 1s under the Act and the Rules given a particular significance In 
the case of a person who comes within* the scope of Form IV 1t 1s a weekly return 
In so far as section 7-A lays ıt down it 1efers to a return which 1s contemplated in 
Form IV and if that 15 so return in respect of which the prescribed authority acquired 
jurisdiction to make a best of judgment assessment 1s a 1eturn which is for one weck 
Learned Additional Government Pleader, on the other hand, argues that though 
these returns are submitted by the proprieto: along with the tax payable on the 
basis of the returns, they are not assessed at all immediately Apparently these 
weekly returns are all accumulated and at some point of time which the assessing 
authority decides upon, they are consohdated and a single assessment 1s made. 
If that 1s the way 1n which these returns are dealt with, I must say that 15 not 1n con- 
formity with the requirements of section 7-A of the Act. As far as section 7-A 
and the Rules go to show, each return 1s independent of the rest and has to be assessed. 
separately from the rest This however 1s not a matter which, directly arises for 
consideration in the present case ‘The method of assessment 1s not 1n question at 
al. What 1s attacked ıs the action of the Deputy Commercial Tax Officer in mak- 
mg the best of judgment assessment 1n respect of numerous 1eturns 1elating to past 
periods on the basis of some defects that were found on one particular: day. 
Mr. Ramanujam, learned Counsel for the petitioner, argues that on the 1eturn being 
filed along with the accompanying statement and the tax unless the assessing autho- 
rity deals with the return in any other way, it has to be presumed that there had 
been a valid assessment upon that return and that the matte: has to end there. 
It 1s claimed that the discovery of some defect in the running of the ente1tainment 
at a subsequent period cannot confer any jurisdiction upon the assessing authority 
to reopen the return of a past period and give him the right to make a best of judg- 
ment assessment 


The matter has to be considered only upon the language employed ın section 
7-A The only ground upon which the assessing authority in this case pur ported 
to make the best of judgment assessment was that on 26th March, 1960 he found 
ceitain defects in the 1unning of the show. In the affidavit of the petitioner it has. 
been stated that there were numerous periodical mspections on several prior occa- 
sions and that no fault had been discovered at such times This averment has not 
been contradicted m the counter affidavit filed on behalf the respondent If with- 
in the meaning ascribed to 1t by section 7-A, the return for each week.is a separate 
independent unit which bas to be separately assessed, in the light of the facts alleged 
and not controverted, one can only imagine that during those earlier periods, no 
defect of any description justifying the conclusion that the returns relatmg thereto 
was incorrect o1 incomplete could possibly have been reached Unless there ıs 
material ın relation to a particulai return that that return 1s incorrect or incomplete, 
it ıs not open to the assessing authority in the hght of the power conferred upon 
him by section 7-A (3) to deal with any and every return In that view, it follows 
that the order impugned was made without any jurisdiction and has to be quashed. 


In addition, 1t may be pointed out that defects of the nature upon which the 
assessing authority purpoits to have relied upon are also dealt with in other parts 
of the Rules which make them punishable by prosecution That 1s also a pointer 

e. 
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indicaung the narrow limits within which the best of judgment assessment can be 
made in cases like the present 


The result ıs the petition succeeds and the rule is made absolute There will 
however be no orde: as to costs e: 


R.M ————— Petition allowed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS 
(Special Orignal Jurisdiction) 
PRESENT —-Mr Justice K SRINIVASAN 
A. Kannaiah Chettiar Petitioner* 


v. 
The Collector of South Arcot, Cuddalore and another . Respondents. 


Constitutton of India (1950), Article 311 (2) and Civil Service, Classification, Control and Appeal Rules— 
Rule 17 (b) (1) —Scope of 


In cases which involve one of the punishments mentioned in Article 311 (2) of the Constitution, 1t 
15 not open to the enquiring or the punishing authority to waive the enquiry under Rule 17 (5) (1) ofthe 
Civil Service, Classification, Control and Appeal Rules The right to waive 1s not an absolute onc 
either and it depends upon the existence of some practical difficulties In the absence of any special 
circumstances the employee 1s entitled to an enquiry under Rule 17 (1) (b) ofthe Rules Where the 
show cause notice does not clearly indicate the nature ofthe punishment proposed ıt 15 a serious defect 
and constitutes violation of principles of natural justice 


Petition under Article 226 of the Constitution of India, praymg that in the 
circumstances stated in the affitlavit filed therewith the High Court will be pleased 
to issue a Writ of ceitiorar: calling for the records m Board's B P. Rt. No. 949 Confi- 
dential dated 7th February, 1961, on the file of the Commussioner of Land Revenue 
and Food Production, Board of Revenue, Madras and quash the same. 


V. P. Raman and N R. Chandran, for Petitioner. 
S. Mohan for the Additional Government Pleader on behalf of the State 
The Court made the following 


Orper.—The petitioner was an upper division clerk ın the office of the Special 
Tahsildar, Cuddalore. He was late. transferred as Special Revenue Inspector for 
Land Acquisition In September, 1957, a charge memo.-was issued to hum con- 
taining certam chaiges The petitioner prayed that the enquiry should be referred. 
to some other officer, as the Special Tahsilda who issued the charge memo. was 
pieyudiced against him The matter was thereafter enquired into by the Special 
Deputy Collector, Neiveli. The petitioner made a further 1equest that the matter 
might be transferred to be dealt with by the Revenue Divisional Officer, Tirtikoilur, 
as he was then working in the Taluk Office, Vriddachalam. This request was 
refused. Subsequently the Special Deputy Collector made an order calling upon 
the petitioner to show cause why he should not be dismissed from service. A ques- 
tionnaire was also furnished to the petitioner who was directed to fill it up. The 
petitioner submitted his written explanation and made the definite 1equest that 
he might be given a full opportunity to disprove the charge framed against him. 
The Collector of South Arcot, however, took the view that there had been an ad- 
mission of the charges, that proof of the charges was established by the records, 
and that there was no need to conduct any enquiry. He also waived a personal 
enquiry under Rule 17 (d) (2) of the Civil Service, Classification, Control and 
Appeal Rules On the material afforded by the records, he réached the pro- 
visional conclusion that the petitioner should be reduced in rank permanently as a 
lower division clerk A notice to show cause against the proposed penalty was given 
to the petitioner, to which he submitted hisieply But finally the Collector made 
an order reducing the pay of the petitioner by foun stages ın the time-scale and also 
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"directed that he should permanently occupy that stage ın the time-scale of pay. 
It is this order which was confirmed on appeal by the Revenue Board which is 
mmpugned in the present proceeding under Article 226. Briefly stated the conten- 
tion of the petitioner 1s that waiver of personal enquiry under Rule 17 (d) (i) on 
which the Collector of South Arcot purported to act 1s wholly unjustified, and 
that in a case where the punishment is one of reduction ın rank, ıt ıs not open to the 
Collector to avoid a personal enquiry for any reason whatever — Violation of the 
Rule ıs also linked with the Constitutional failure to*afford the petitioner a reasonable 
opportunity of defending himself — It is on these grounds that the order is impugned. 


On behalf of the Collector of South Arcot 1t 1s claimed that on a perusal of the 
Explanation of the petitioner together with an examination of the facts afforded by 
the records, the Collector held three of the charges, charges I, IX and X, to have 
been proved It is also stated that because the petitioner adopted delaying tactics 
calculated to protract the proceedings. Rule 17 (b) (i) of the Rules was waived 
and Rule 17 (d) (1) was apphed. It 1s contended in the counter affidavit that this 
latter Rule can be resorted to by the enquiring officer when the delinquent Officer 
deliberately avoids his explanation or appearance before the Enquirmg Officer. 
It is accordingly the contention of the respondents that the impugned order does 
not suffer from any invalidity whatsoever. 


The first charge against the petitioner was that he had submitted a petition 
againts the Special Tahsildar containing wild allegations, and mischievous insinua- 
tions clothed in impolite and impertinent language, and that he gave such a petition 
“without any provocation" and after surreptitioysly getting access to the report 
-of the Special Tahsildar The next charge that was held to have been proved is 
charge IX That charge related to certain defecis in the work of the petitioner as 
Revenue Inspector which defects were noticed by the Special Tahsildar durmg 
his inspection. Charge Xisof a simular nature and related to the failure of the 
petitioner to discover certain particulars relating to certain survey numbers which 
he had to inspect 


It will be noticed that the fist charge is a serious one , the others are trifling 
Mr V.P. Raman, learned Counsel for the petitioner, claims that the first charge as it 
stands cannot be said to have been established. The charge specifically mentions 
that the petitioner gave a petition against the Special Tahsildar “without any 
provocation". It is the contention of the learned Counsel that this part of the 
charge that he acted “ without any provocation " has not been established at all. 
I am not prepared to accept this contention. Though the expression “ without any 
provocation "', has been used, that is not the gravamen of the charge The charge 
simply 1s that the petitione as a Subordinate Officer sent a petition against his imme- 
diate superior—a petition which contamed mischievous insmuations and was clothed 
mn impertinent language I am not entering into the question whether the petition 
was of that description That is unnecessary, in view of certain other features to 
which I shall presently 1efer 


The ultimate penalty that was imposed on the petitioner is undoubtedly one 
of reduction in rank In the second show cause notice that was issued by the Colle- 
ctor who is the punishing Authority, the petitioner was asked to show cause why he 
should not be reduced permanently as a lower division clerk This undoubtedly 
is reduction in rank, one of the punishments covered by Article 311 (2) of the Cons- 
titution. In his explanation the petitioner, while he admitted having sent a petition 
against the Special Tahsildar, demanded that an enquiry should be conducted, be- 
cause the facts which he alleged were capable of being proved, and he would put 
forward his defence that the allegations contamed in the petition could be establish- 
ed, and that he might be exonerated from the charge framed against him In a 
case which involves one of the punishments mentioned in A1ücle 311 (2), 1t 15 not 
open to the enquiiing or punishing Authority to waive the enquiry under Rule 17 (b) 
(i) which applied to the punishment of 1eduction to lower rank, compulsory retire- 
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ment, removal or dismissal. After charges are framed and communicated to the 
person charged, he ıs 1equired within a reasonable time to put in a written statement 
of his defence and to state whether he desires an oral enquiry or only to be heard in 
person. The Rule is mandatory in that an oral enquiry shall be held if such enquiry 
1s desired by the person charged. At that enquiry oral evidence shall be heard as 
to such of the allegations as are not admitted, and the person charged shall be enti- 
tled to cross-examune the witnesses, to give evidence in person and to have such 
witnesses called, as he may wish provided that the Office: conducting the enquiry 
may, for special and sufficient reason, refuse to call a witness. Under this rule, there- 
fore, it shall be given to him I have been taken through the explanation that was 
submitted by the petitioner. In more than one pait of the explanation, the 
petitioner has demanded that an enquiry should be conducted into the charges, 
so that he would have an opportunity of disproving the charges Rule 17 (d) (i) 
states 
* Allor any of the provisions of subaules (a) and (b) may, ın exceptional cases, for special and 
sufficient reasons to be recorded in writing, be waived where there 1s a difficulty in observing exactly 


the requirements ofthe sub-rules and those requirements can be waived without injustice to the person 
charged 


The 1ight which is given to the enquiring Authority to waive the 1equirements of 
sub-rule (5) is not an absolute one. It depends upon its being established that there 
is some practical difficulty in observing those requirements. It is not the case of 
the Department that there was any difficulty in conducting an oral enquiry into the 
charges. The waiver of the enquiry which the petitioner is entitled to under Rule 
17 (b) (i) is, in the circumstances of this case, wholly unjustified. 


It has been pomted out by the Supreme Court that an adequate opportunity 
to defend must consist of the proper enquiry being conducted before the stage when 
the delinquent Officer 1s asked, to show cause against the proposed punishment is rea- 
ched It need hardly be stated that in this case there has not been any enquiry at all 


Rule 8 of the Classification Rules which specified the punishments that may be 
imposed include$ withholding of increments or promotion or reduction to a lower 
rank in the seniority list or to a lower post or time-scale, whether in the same service, 
01 in another service, State or Subordinate, or to a lower stage in a time-scale 


In the present case the punishment that has been imposed on the petitioner 
appears to be a combination of both reduction to a lower rank in a time-scale as 
well as withhelding of increments for all time in the future during the service of 
the petitioner. In this regard a Government Order has been brought to my notice 
‘by the learned Counsel for the petitioner. In G.O. No. 2886, Public (Services) 
dated 15th December, 1941, the manner in which reduction to a lower rank should 
be made as a measure of penalty has been indicated. This Rule states : 


** Reduction —Reduction to a lower stage in a time-scale may be either : 


(1) Temporary, for example, a person drawing Rs. 60 may be ordered to draw Rs 40 fora 
specified period at the end of which he will begin to draw Rs 60 or 


(2) permanent—that 1s, he 1s reduced to Rs 40 and does not go back to Rs, 60 at the end ofa 

specified period In thelatter case, the right to draw mcrements from the lower stage 1s not. however, 
affected Ifın any particular case ıt ıs proposed to deprive a person of that right also the authority ım- 
posing the penalty should clearly indicate that the penalty of withholding of furture increments has 
also been imposed.” 
I have examined the show cause notice that was issued to the petitione: and I am 
unable to understand what precise penalty was intended to be imposed. It is 
‘impossible to read the reference to the punishment in the show cause notice as indi- 
cating that the Officer proposed to inflict the penalty of permanent reduction 
coupled with the withholding of future increments ‘This is very serious defect 
in the show cause notice 


There has been, to my mund, a gross violation of the principles of natural 
justice in that a reasonable opportunity to defend himself has not been afforded to 
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the petitioner. There are other infirmities ın the proceedings which I have pointed 
out. The result 1s that the order cannot be supported It is quashed, Rule msi 
is made absolute. There will be no order as to costs 


R.M ——— Order quashed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS 
PRESENT —Mm. Justice P. KuNgAMED Kuttt 


Public Prosecutor, Madras Petitioner* 
p. 
Geetha Respondent. 


Madras Children Act {IV of 1920), secttonse29 and 42— Order undei section 29 dechning to commit any 
child—If appealable under section. 42 


An appeal lies under section 42 of the Madras Children Act against an order declining to act 
under section 29 of the Act Such an appeal can be filed by any person adversely affected by the 
ordei ‘An order’ 1n section 42 (1) means ‘ any order’ and it cannot be given a restricted import 
as applicable only to cases where an order of committal 1s made 

Petition under sections 435 and 439 of the Code of Criminal Procedure, 1898, 
piaying the High Court to 1evise the Order of the Court of Session, Chingleput 
dated 28th March, 1961, and made ın C.A.No. 15 of 1961 (Cr! M.P. No. 63 of 
1960, on the file of the Court of the District Magistrate (Judicial), Chingleput). 


B. Snramalu, for (Public Prosecutor), Petitioner 
Fyzee Mohamed, amicus curiae, for Respondent 
The Court made the followmg 


OnpER.—The Public Prosecutor has filed this Revision Case againt the order 
m appeal by the Sessions Judge of Chimgleput in proceedings under section 29 of 
the Madras Children Act (IV of 1920) This section so far as it is relevant for the 
purpose of this case reads . 

* In any area to which the State Government shall direct that this section shall apply, any person 
authorised 1n this behalfin accordance with rules made by the State Government, may bring before a 
Court any person apparently under the age of fourteen years (a) who 1s found wandering and not 
having any home or settled place of abode or visible means of subsistence, or 1s found wandering and 
having no parent or guardian or a parent or guardian who does not exercise proper guardianship , 
or (b) 1s found destitute 

On 1st April, 1960, the Deputy Inspector of Schools, Chingleput Range, who is 
an authorised person under the above section applied to the District Magistrate 
(Judicial), Chingelput, to certify the detention of the girl Geetha concerned m this 
case in Sivananda Sisu, Rakshana Mandir, Kattupakkam, as she is a handicapped 
destitute and an orphan with none to exercise proper guardianship. The District 
Magistrate sent this application for remarks of the Probation Officer and he reported 
that he was unable to know whether the girl who was then aged only four was desti- 
tute or not and therefore he was not in a position to make any recommendation 
On this report, the District Magistrate examined the Deputy Inspector of Schools who 
stated that he had no personal knowledge that the child was a destitute and that he 
acted on the information given to him by the Headmustress of Dr Mangalam, 
Higher Elementary School The District Magistrate, therefore, passed an order 
dismussing the petition of the Deputy Inspector of Schools recommending admussion 
of the girl into Sivananda Sisu Rakshana Mandir as a destitute. for the reason that 
the Deputy Inspector has no personal knowledge about he: condition and the Pro- 
bation Officer could not recommend he: detention as a destitute Against this 
order one Nagalakshm: Ammal, who then worked as a cook, filed an appeal claammg 
herself to be interested in the gurl as her mother's siste. and as a foster mother. 
In the course of this appeal the learned Sessions Judge of Chingleput examined 


er 





*CGRC No 808 of 1961 2nd December, 1963 
(CRP No 798 of 1961 ) 
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«one S.V. Iyer, the Executive Sec: etary Sivananda Sisu Rakshna Mandir, Tambaram, 

as P.W. 2 when 1t was disclosed that the child has been burnt in a fire, that P.W 2 had 
her admitted 1n the General Hospital, that she has no parent except the maternal 
aunt Nagalakshmi, that P.W. 1 made this application to the District Magistrate at 
his instance as at that time he was not an authorised person and that he had assisted 
Nagalakshm: to file the appeal 


On the materials then before him the learned Sessions Judge allowed the 
appeal negativing the contention urged on behalf of the State that no appeal lay 
against an order under section 29 of the Act. The learned Judge held that in view 
of the testimony of P W. 2, the girl was a destitute fitto be detamed in Sivananda 
Sisu Rakshana Mandir under section 29 (1) (a) of the Madras Children Act 


Sri Faiz Muhammed who has been good enough to appear amicus curiae for the 
respondent child drew my attention to section 42 of the Act relating to the appellate 
and revisional jurisdiction and pointed out that on the language of section 42, the 
appeal by Nagalakshmi would appear not to be competent 


There is nothing indicated in section 42 as to who 1s competent to prefer an 
appeal On the face of it, ıt looks as if any person adversely affected by the order 1» 
competent to mamtam the appeal Such person m this case is the child and if 
Nagalakshmi can represent her as hei aunt, I see no reason why an appeal at her 
instance should be deemed incompetent 


The more important question raised m this revision however is whether an 
appeal at all lies to the Sessions Judge unde section 42 of the Act against the order 
declining to commit the child under section 29 of the Act. The relevant 
provision 1s as follows 


“42 (1) An appeal from an ordei made by a Court under sections 26, 29, 30,31 or 33 shall 
fie . (b) i£ passed by a District Magistrate to a Court of Sessions , 


"The contention of the learned Public Prosecutor is that having 1egard to the provi- 
sion contained in section 29 of the Act, no appeal could have been contemplated 
against a negative order I am unable to uphold this contention as, in my view 
when section 42 (1) refers to an appeal from ‘an’ order made under section 29, 
it should be construed as from ‘any’ ordei , that 1s against an order either committing 
the minor to a certified school or to suitable custody or declining to so commit. 
But the learned Public Prosecutor referred me to the Preamble of the Act to urge 
that the purpose of the Act was to piovide «nter alia for protection of children o: 
young persons and section 29 contemplates only a positive order by Court, namely, 
committing the minor when 1t ıs satisfied on enquiry that it is expedient to so deal 
with the mmor and not where ıt does not so deal ın which case he would say, ıt 
cannot be said to be an order within the meaning of section 29 of the Act. According 
to the Public Prosecutor this 1s a case where the State alone could be interested, 
and the analogy of similar provisions in the Civil Procedure Code can provide no 
guidance as 1n all such cases, unlike in a criminal case, there are two parties whereas 
in criminal cases the party interested 1s generally the State He has also drawn my 
attention to section 476 (6), Criminal Procedure Code, wherein specific provision is 
made for appeals by the complainant against refusal to make a complaint and by 
the person against whom a complaint is made. The argument 1s that where such 
provision 1s absent, an appeal would be sustainable only at the instance of the party 
against whom an order 1s made and not where no such order is passed. On such 
reasoning the learned Public Prosecutor would urge that it is only 1n a case where 
an order is passed under section 29 that an appeal 1s competent and not otherwise 
as according to him a negative order passed under section 29 cannot be considered 
to be an order withm the meaning of section 42 of the Act. 


I have considered the above argument with care. I am however unable to 
get over the impression that in providing for the appealin section 42 from 'an' 
order under section 29 any distinction as to a positive or negative order is possible 
to be made The language of the section itself 1s definite that the appeal from ‘an’ 


402 THE MADRAS LAW JOURNAL REPORTS. [1964 


order under sections 26, 29, 30, 31, or 33 shall he and when this definite provision 
is not circumscribed either by the aforesaid section or by other provisions in the- 
Act, I see no reason why a restricted import should be given to the aforesaid section.. 
In my view therefore an appeal lies against an order declining to act under section. 
29 and when the Public Prosecutor concedes that Nagalakshmi could be deemed to 
be a person aggrieved with the order of the District Magistrate and competent to- 
represent the mmor, there is no 1eason why the appeal filed by her should be con- 
sidered incompetent. ‘The order passed by the learited Sessions Judge has therefore: 
to be sustained and this petition dismissed. 


The petition is accordingly dismissed. 
R.M. = Petition dismissed... 
IN THE HIGH COURT OF JUDICATURE AT,MADRAS. 
(Special Original Jurisdiction.) 
PRESENT :—Mn. Justice K. SRINIVASAN 


S.'Sivaswamy Petitwone * 
U 
Inspector of Panchayats and Local Boards, being the District 
Collector, Thanjavur and another Respondents. 
Madras Panchayats Act (XXXV of 1958), section 150—Proceedings under—Naime of—If could be 
cancelled by subsequent resolutwn. 


The proceedings under section 150 ofthe Madras Panchayats Act, 1958 are totally different 
from the normal resolutions passed by a Panchayat as part of its ordinary business. Section 150 of 
the Act 1s self-contained and the procedure relating to a meeting under that section 1s provided for 
under the various sub-sections ofthat section itself The rules applicable to the normal resolution ofa. 
Panchayat enabling 1t to cancel its earlier resolution cannot be applicable to a decision arrived at a 
Special meeting convened under section 150 ofthe Act Ata meeting convened under that section it 
18 the Tahsildar that should preside and 1t cannot be equated to a normal business meeting of the 
Panchayat and a decision ofthe Panchayat under section 150 (11) ofthe Actis not a resolution that 
could be modified by the Panchayat at a subsequent meeting 


Petition under Article 226 of the Constitution of India, praying that in the 
circumstances stated in the affidavit filed therewith the High Court will be pleased 
to issue a Writ of certzorar: calling for the records relating to the order of the District 
Collector of Thanjavur, dated 11th October, 1961 and made in R O.C. No. 1703/61 
M and quash the order therein. 


K. V. Sankaran, for Petitioner. 
S. Mohan, for the Additional Government Pleader on behalf of Respondents. 
The Court made the following 


OrvER.—The petitioner is the President of the Koothanur Panchayat. Under 
section 150 (1) of Madras Act (XXXV of 1958), the Inspector issued a notice to 
the President calling upon him to offer his explanation in respect of certain acts 
of omission and commission mentioned in the notice. An explanation was duly 
submitted Thereafter, proceedings were started under the succeeding sub-sec- 
tion of section 150. A meeting was convened by the Tahsildar, and the proposal 
for the removal of the President was brought up for the consideration of thePanchayat. 
Out of the total strength of 15 members of the Panchayat, seven attended the meeting. 
The petitioner did not attend. These seven members passed a resolution accepting 
the proposal of the Inspector to remove the President. That was followed by a 
notification issued by the Inspector removing the President from office. According 
to the petitioner, he too issued a notice on 31st August, 1961, convening a meeting 
of the Panchayat on 11th September, 1961. That meeting was held on the scheduled 

` date. This meeting was attended by eight members of the Panchayat. According 
to the learned Counsel for the petitioner, these eight were the members who did not 


* W P. No 1235 of 1961 3rd December, 1963. 
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attend the earlier meeting. At this meeting, it is stated, there was a valid resolution 
that was passed rescinding the earlier resolution whereby the Panchayat approved 
the proposal of the Inspector to remove the President. It is in these circumstances 
that the petitioner has approached this Court with a petition under Article 226- 
praying for the issue of certzorar: to quash the notification issued by the Inspector, 
on the ground that the decision of the Panchayat which authorised the issue of that 
notification had been validly rescinded by the subsequent resolution of the Panchayat. 


On behalf of the Inspector and the Tahsildar, the 1espondents to the petition, 
it is stated that there had been a valid resolution passed by the Panchayat at the 
meeting convened in accordance with the provisions of section 150, and that the 
decision of the Panchayat reached on that occasion has to be given effect to by the 
Inspector by the issue of a notification under sub-section (12) of that section. It 
is claimed that the validity and the legality of the proceedings cannot be questioned. 
by the petitione. With regard to the meeting held on 11th September, 1961, 1t is 
stated that the petitioner had no authority to convene that meeting for the purpose 
of cancelling the earlier resolution 


It seems to me that the contention of the respondents have to prevail. Mr. 
Sankaran for the petitioner 1elies upon the rules relating to the proceedings of the 
Panchayat Accordmg to him under rule 4 the President shall, on requisition, 
convene a meeting of the Panchayat and at such a meeting, it 1s open to the Pan- 
chayat to pass a resolution rescinding an earlie: resolution Rule 9 reads: 


** No resolution ofa panchayat shall be modified or cancelled within three months after the pass- 
ing thereof except at a meeting specially convened ın that behalfand by a resolution ofa panchayat 
supported by not less than one-half of the sanctioned number of members " 


It is contended that this 1ule enables the panchayat to cancel its own earlier resolue . 
tion. —— 

It seems to me that the proceedings unde: section 150 of the Act are totally 
different from a normal resolution passed by a panchayat as part of its ordinary 
business. The méetmg of a Panchayat for carrying out of the business of the Pan- 
chayat is presided over by the President or m his absence the Vice-President or by 
someone else of the members who are present at the meeting convened. Im the 
present case, it was a resolution that was passed on a proposal put forward by the 
Inspector, the meeting itself having been convened by that authority through the 
Tahsilda. Under the Statute, ıt is necessary that the Tahsildar should preside 
at the meeting so convened. The section ıs specific that no other person shall 
pieside thereat. Section 150 is self-contained im this regard, and the entirety of 
the procedure 1elating to such a meeting is covered by the various sub-sections 
of the section. Tt 1s clear, therefore, that it was not a normal business meeting of 
the Panchayat, that is contemplated by section 150, and the decision of the Pancha- 
yat under section 150 (11) 1s not a resolution of the Panchayat which is liaple to- 
be modified at a subsequent meeting. That particular proposal which led to the 
decision of the Panchayat cannot form part of the business of the Panchayat, which 
the President can, by convening a special meeting, cancel or modify. On the 
terms of the section, I am of the opinion that these rules that are relied upon by 
Mr. Sankaran cannot apply, and that the Panchayat has no jurisdiction to cancel 
the decision reached under section 150 (11) of the Act. 


The petition fails and is dismissed. There will be no order as to costs. 
R.M ` Petition dismissed. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—Mnr. Justice M. ANANTANARAYANAN. 


Palanisamy and others .  Petitioners* 


Madras Gaming Act (LIT of 1930), section 5—Warrant stating “‘ on due enquiry I have been led to believe ” 
that house was used as common gaming house—Sufficiency 


Where a warrant issued by a competent authority states that “on due enquiry” he has been 
“led to believe ” that the house was used as a common gaming house, it 1s adequate compliance with 
the requirements ofsection 5 ofthe Madras Gaming Act No further evidence that the warrant was 
issued on proper information 1s necessary i 


Venkoba Rao v Emperor, (1948) 1 MLJ 121, ‘1eterred to 


Petition under sections 435 and 439 of the Code of Criminal Procedure, 1898, 
praying the High Court to revise the*Judgment of the Court of Special First Class 
Magistrate, Tirupur, in S.T.R. No. 225 of 1962. 


C. K. Venkatanarasmhan, for Petitioner 
The Public Prosecutor on behalf of the State. 


The Court made the following 


OnpER.—lhe seven revision petitioners were found guilty of gaming m a 
common gaming house under section g of the Madras Gaming Act (III of 1930). 
and each sentenced to a fine of Rs 301n default to R I for one week The ground 
which was urged at the trial itself was that the wairant issued by the concerned 
Authority unde: section 5 of the Act, did not specify that that Authority had reason 
to believe that the place was used as a common gaming house A Bench decision 
of Happel and Govmdaiajachari, JJ , in. Venkoba Rao v Emperor, was relied upon, 
as authority for the view that where a Magistrate does not state, om the warrant 
ex facie, that he has 1eason to believe that the place was used as common gaming 
house, no presumption to the effect should be drawn Ifa warrant ıs challenged, 
the evidence mut be adduced that, in fact, the wanant was issued on prope: 
information. But this pomt has no application to the facts of the present case. 
In the present case, the warrant was issued by the competent Authoiity (Dy. Superm- 
tendent of Police, Tirupur) and the Authority states that “on due enquiry " he 
has been "led to believe " that the house was used as a common gaming house 
This, m my view, is adequate comphance with the requirements of section 5 and 
the dicta ın Venkoba Rao v Emperor! No other evidence was, therefore, necessary, 
and the point of objection must fail. 


The second point is with 1egard to adequacy of the evidence let m to show that 
the place was really used as a common gaming house ‘This point does not appear 
to have much substance, ın. view of the very clear evidence that not merely were 
these revision petitioners then engaged in gaming with cards, put that betting 
materials were seized, including both cards and a cash to the tune of Rs 156-99 nP 
These would constitute evidence under section 6 of Act III of 1930 that the place 
was used as a common gaming house , 1t 1s urged that the material objects were 
not exhibited. But I note that, at the trial, 1t was conceded that the presumption 
under section 6 would apply, the argument was that there should be some further 
evidence ‘The convictions appear to me to be correct, and to be sustamed by the 
evidence on the record. The sentence are by no means excessive Both are con- 
firmed and the Revision Petition 1s dismussed. 


KS Petition dismissed. 


wee 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT —S | RAMACHANDRA IYER, Chief Justice AND MR JUSTICE 
IK. S. VENKATARAMAN. 


'V. Ganesan a 
y. ; 
Messrs. Brahmayya & Co., Official Liquidators and another .. Respondents. 


Companus Act (VII of 1913), section 235—‘‘ Offuer”—“< Misfeasance "— Meaning of —Secretary, 
Assistant Secretary and Accountant—If officers —Mrsappropriation by Managing Director and Salsification of 
accounts to cover up defalcations—Liabihty for misfeasance—Auditor signing false balance sheets—Liability— 
Loans taken by Directors without authority and without disclosing same ın balance sheet-—Effect of —Reckless ad- 
wances and payment of dwidend out of capital —Effect —Duty of Durectors—Section 2 (11)—If exhaustwe 


For the purposes of section 235 of the Companies Act, 1913, the Secretary of a company, the 
Assistant Secretary and the Accountant are all “ officers " ofthe company The definition of ** Officer ” 
an section 2 (11) of the Actis not exhaustive The word “ Officer " 1s of wide import, and would 
include allthese persons All persons who are regularly employed as part of their business or occupa- 
tion ın conducting the affairs of the company would be officers of the company 


The word “ include ” 1s generally used m order to enlarge the meaning of words or phrases occurr- 
ing m the body of the statute and when ıt 1s used, the words and phrases must be construed as compre- 
hending not only such things as they signify according to their natural import, but also things which 
the interpretation clause declares that they shallinclude But the word ** include ” has also another 
meaning which may become imperative if the context of the Act 1s sufficient to show that 1t was not 
merely employed for the purpose of adding to natural significance of the words or expressions used 
It may be equivalent to “ mean and include” and ıt may afford an exhaustive explanation of the 
meaning which, for the purposes of the Act, must be invariably attached to those words or expressions. 


The word ** officer " again 1s a ferm of vague and variable import the meaning of which must 
mecessanly vary with the context m which it ıs used, and to determine it correctly m a particular 
anstance, regard must be had to the intention of the statute and the subject-matter 1n reference to 


which the terms are used. 


It 1s not possible to frame a definition which will be general ın its application and meet the require- 
ments of all cases which may come before the Court 


The purpose of section 235 1s to provide a summary remedy for the recovery of money which has 
been misappropriated and musapplied by any of the persons mentioned in the section or to recover 
just compensation from them for the musfeasance or breach of trust ın relation to the company Bear- 
ing that purpose ın mind and the particular positions occupied by the Secretary , Assistant Secretary 
and Accountant, and their duties, each of these persons would be an“ Officer " , coming within the 


inischaef of section 235. 


Sn Ram Autar Agarwal v District. Co-operatwe Sugarcane Supply Society, Lid, AIR 1960 All. 500 , 
Suryanarayana v Vijaya Commercial Bank, ILR (1958) AP 651 . (1958) 2 An WR 331 ATR 1958 
A P. 756 , B. Veeraswamy v State of Andhra Pradesh, ILR (1959) AP 375 (1959) 1 An WR. 308. 
AIR 1959 AP 413 , Ramachandwam v. India United Mills, Lid, AIR 1962 Bom 92 , Dilworth v. 
The Commissioner of Stamps, LR (1899) A C 99, Halsbury's Laws of England, Simonds Edition, Volume 
36, para. 574, and Volume 6, para 638 referred to. ; * Words and Phrases", Permanent Edition, of 
"West Publishing Co , Volume 29, page 289 ; Corpus furis Secundum, Volume 67, page 97, referred to. 


Appellant * 


** Misfeasance " 1n section 235 means misfeasance ın the nature of a breach of trust, :.e , something 
by which the company's property has been wasted, the acts which are covered by the section are acts 
which are wrongful according to the established rules of law or equity done by the person charged in 
his capacity as promoter, director, ef It 1s not, however, every kind of wrongful act so done that 1s 
comprehended. Where a breach of duty has been committed which in fact has resulted in a mis- 
application of the Company's property such a transaction would be within the mischief of the section. 
A simple act of negligence would not fall within the section. The misfeasance contemplated ın section 
235 1s one which must result in loss. 


In re London and General Bank, L R. (1895) 2 Ch D. 166 ; In re Etw, Ltd, L.R. (1928) 1 Ch D. 
861 , Dixon's case, L.R 14 Ch D. 660 ; In re B. Johnson & Co., Ltd., (1955) 2 ALE W R. 775 ; Dalma 
v. Delhi Administration, 32 Comp Cases 699 ; Bentik v. Thomas Fenn, L R, 12 A.C. 652, referred to. 

The ordinary directors of a company are entitled to presume in the absence of features arousing 
their suspicion, that the affairs of the company are being properly conducted by the Managing Director 
and by the Managing Committee, and unless any mismanagement or other act of misfeasance is brought 
to the notice of the directors, they cannot be held liable 1n respect of the same 


Dovey v. Cory, LR (1901) A G 477, applied 
NER addi. A d pond uod cipe iaa o0 dom TE RESPECT "RERO RN RENSNUNUE 


* OSA No 62 of 1960 and OS A Nos 8, 17 and 35 
of 1961 and Memo of Objections m OSA No 8 of 1961 Ist May, 1963. 
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No doubt ıt ıs the duty of a director to disclose in the balance sheet the debts due by him to the 
company But there 1s no requirement. on his part to disclose debts which were incurred during the 
year but which were discharged within the year itself He 1s bound to disclose only such debts as are 
still outstanding at the end of the year 


G Natesan and others, In re, (1949) 2 M L J 438, referred to 


Where the acts alleged are misappropriation and consequent falsification of accounts by the 
Managing Director and other officers of a Bank, reckless advances without security which resulted in 
a huge loss to the Bank, and payment of dividend out of capital, and 1t 1s found that large sums were 
misappropriated by the Managing Director and that the Secretary, Assistant Secretary and the Accoun- 
tant made false entries ın the accounts to cover up the defalcations and some of the directors connived 
at the defalcations and manipulations and were also indebted to the Company having  taken* loans. 


without authority, 1t must be held that these persons are all liable to make compensation under section: 
235 of the Act 


An Auditor ıs an ‘ officer’ of the companyewithin the meaning of section 235, and if he signs a 
balance sheet which proceeds on the false basis that profits are available for declaration of dividend 
the act of the Auditor would amount to misfeasance, because 1t would result in misapplication of the 
funds of the Company for payment of dividend when ıt really should not have been paid 


In re London General Bank, LR (1895) 2 ChD 166 referred to 


On appeals from the Judgment and Decree of the Honourable Mr Justice 
Subrahmanyam dated the 16th day of October, 1959 and passedin the exercise of 
the ordinary Original Civil Jurisdiction of the High Court of Judicature at Madras. 
in Application No. 2826 of 1950 1n O P. No. 192 of 1947. 


S Narasinga Rao, for Appellant in OS A. No. 62 of 1960. 


S Swaminathan, for 2nd Respondent ın OS A No. 62 of 1960 and for Appel- 
lants ın O.S A. No 8 of 1961 and for Respondent in O.S A Nos 17 and 35 
of 1961. 


K S Ramamu iti and K Sarvabhauman, for Appellant 1n O.S.A. No. 17 of 1961.. 
T Aravamudha Iyengar, for Appellant in O S.A. No. 35 of 1961. 


K N. Balasubiamaniam, for R Gopalaswami Iyengar and K. Srinivasaraghava- 
chari, for 1st Respondent in OS A. No 8 of 1961. : 


M.S Venkatarama Iyer, for 3rd Respondent in O.S.A. No. 8 of 1961. 


A. Balasubiamaniam, for 4th Respondent in O.S.À. No. 8 of 1961 and Ist Res- 
pondent in O.S A No. 62 of 1960. 


The Judgment of the Court was delivered by 


Venkataraman, J —These appeals and the cross-objections arise out of am 
application (Application No. 2826 of 1950) filed under section 235 of the Companies 
Act, 1913, by the Official Liquidators of the Hanuman Bank, Ltd., Tanjore. No 
less than 30 persons were impleaded as respondents to the petition, and the Official 
Liquidators sought to make them liable for various sums on account of misfeasance. 
Respondents 1 to 10 1n the petition were the Directors. Respondents 11 to 29 were, 
according to them, officers of the Bank. The 30th Respondent was the Auditor. 
In all the appeals, unless otherwise stated, the parties will be referred to with reference 
to their position as respondents 1n the application before the Company Judge. 


The Bank was started on 29th November, 1933 and it grew from small beginnings 
to almost gigantic proportions There were reckless advances without proper security, 
which eventually led to a crash of the Bank, ın July, 1947. It was ordered to be 
wound up on 5th November, 1947. 


The application for misfeasance was put in 1950. The acts of musfeasance were 
grouped under three broad heads. The first was the misappropriation and the con- 
sequent falsification of accounts by the Managing Director K V Krishnamurthi 
Iyer, (2nd respondent) and the other officers of the Bank. The second was reckless 
advances without security which resulted in a huge loss to the Bank. The third 
was payment of dividend out of capital The learned Judge (Subrahmanyam. J ), 
who enquired into the application, had held that the charges were substantially , 
established and he made most of the respondents liable for the various sums indicated 
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in his judgment O S A. No 62 of 1960 has been filed by the 11th respondent 
V. Ganesan, questioning the liability fastened on him. OSA. No 17 of 1961 has. 
similarly been filed by S Vanchesan and R. Appaswamy Iyer, the 12th and 13th 


respondents OSA No 35 of 1961 ıs a similar appeal by V Swaminathan, the 
29th respondent. 


The Official Liquidators have filed OS A No. 8 of 1961 against respondents 
5,7, 8 and 9. It may be mentioned at this stage that the learned Judge exonerated 
the 9th respondent from liability completely and made respondents 7 and 8 liable 
only partially and not to,the full extent desired by the Official Liquidators 1n their 
application The learned Judge took the dividing line as 7th March, 1947 On that. 
day, the detailed report of the Auditor for the year 1946 was considered by the direc- 
tors, and since that report revealed gioss irregularities, the learned Judge felt that, 
at least thereafter, the directors should be made directly responsible for the irregular 
advances made after that date and also for the declarations of dividend, when 
really there were no profits at all to justify a declaration of dividend. But, he thought 
that, prior to 7th March, 1947, the materials were not sufficient to put the directors 
on notice of the irregularities and the irregular advances and, therefore, on the prin- 
ciples settled 1n the decided cases, those directors could not be made liable for the 
irregularities before 7th March, 1947. It wason that view he exonerated the 9th 
respondent, A N Srinivasa Iyer, who had resigned on 28th December, 1946. Res- 
pondents 5, 7 and 8, however, continued as directors, and, as regards them, the 
learned Judge fastened a joint and several liability of Rs. 32,000 under two heads : 
Firstly, a sum of Rs. 22,000 for dividends paid out of capital, and, secondly a sum of 
Rs. 10,000 being a sixth of the sum of Rs. 60,000 which was roughly the total of the 
irrecoverable advances made after 7th March, 1947. In respect of the remaining 
five-sixths, the learned Judge granted relief under section 281 ofthe Act. ByOSA. 
No 8 of 1961 the Official Liquidators seek to make respondents 5, 7,8 and 9 liable 
even for the period prior to 7th March, 1947, and to fasten a greater liability than that. 
determined by the learned Judge on respondents 5, 7 and 8 for tlie period after 7th. 
March, 1947. As a matter of detail, 1t may be mentioned that the 7th respondent 
S. Swamunatha Sastrigal, died after this was filed. But 1t will be seen later that. 
it does not materially affect matters. The cross-objections in O.S.A. No. 8 of 1961 
have been filed by the 8th respondent, K. V Ganapathisubramania Iyer. 


It will be convenient to take up O.S A. Nos. 62 of 1960 and 17 and 35 of 1961, 
particularly since we can get a picture of tbe way 1n which the embezzlements took 
place and advances were made recklessly. We may state at once that the learned 
Judge has, 1f we may say so with respect, written a very lucid judgment, clearly and 
elaborately setting out the details, and further, since these matters are really not 
challenged before us, the arguments before us being mere questions of law, it will 
be sufficient 1f we refer to the instances concerning the parties before us. Thus, the 
first item, 1n respect of which liability has been fastened by the learned Judge on res- 
pondents 11, 12 and 13, 1s item 5 of the B-1 schedule. This ıs discussed at pages 17 
to 19 of the judgment (There are two sets of pages 1n 1t, one 1n the Judgment itself, 
paged 1 to 195, and another 1n the bigger pleadings volume given to us, in which the 
judgment 1s a part According to the second pagination, the pages will be 89 to 
283 But we will give reference only to the pagination of the judgment itself, that 1s, 
from pages 1 to 195.) One K.P. Abdul Khader of Pattukottai had sold paddy to 
the Grain Purchasing Officer, Tanjore, and had received an order form from the 
Giain Purchasing Officer for payment of Rs 13,796. The order was delivered by 
Abdul Khader at the Pattukottai branch of the Bank. The Pattukotta1 branch paid 
the money to Abdul Khader and sent the bill for collection to the Head Office at 
Tanjore The sum of Rs 13,796 was realised from the Grain Purchasing Officer 
on 6th September, 1944 In the books of the Head Office, money should have been 
credited to the Pattukottai branch. But the voucher forthe realisation of the money 
credited the money to the suspense account of Abdul Khader. In the registers of 
the Bank, 1t was registered 1n the suspense outstanding register. Thereafter, open acts 
of fraud took place. On 30th December, 1944, a sum of Rs. 10,000 out of the sum. 
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of Rs. 13,796 was transferred to the Managing Director's current account in C.D 
No 7 On3lst December, 1944, a sum of Rs 3,000 was transferred to the Managing 
Director's Savings Bank Account. When these entries were made, the figures 
* 1' and * 3! at the beginning of the figure * 13796 ° were deleted 1n the suspense out- 
standing register, with a note 1n the margin that Rs. 13,000 was transferred to the C D., 
that 1s, current depogit account After the transfer of Rs. 13,000 to the Managing 
Durector's Current account and savings bank account, Rs 796 remained to the credit 
of the suspense account. That sum was, on 31st De¢ember, 1944, transferred to the 
savings bank account of Nagarajan, the 16th respondent, son of the managing 
director. Thus, the entire sum of Rs. 13,796 which belonged to the Bank, got trans- 
ferred to the coffers of the managing director and his son. Proceeding further, 
the learned Judge says : : 

“The managing director says that he knew nothing about these transfers to his and his son's 
account and that the transfers appear to have been made maliciously There was nobody at the 
Head Office interested either 1n making a present of the bank's funds to the managing director with- 
out his knowledge or 1n bringing him into trouble Nagarajan says that he knew about the transfer 
in his favour The 11th respondent was the Secretary of the Bank at that time He was acting as 
the agent of the Headquarters branch The entries in the accounts could not have been made with- 
out his knowledge and authority. He ın fact, initialled the voucher of transfer of Rs 796 to 
Nagarajan's account The 12th respondent was the Assistant Secretary of the Bank The voucher 
for the credit of the money received from the Grain Purchasing Officer was signed by him He wrote 
the subsequent vouchers for transfer from the suspense account The entries of transfer in the 
second respondent’s account were written by the 13th respondent, Accountant in thebank He is 
the 13th respondent's father-in-law He it 1s that struck off the figures * 1' and ‘3’ in the figure 
* 13796 ' after the transfer of Rs 13,000 to the current account and the savings bank account of the 
managing director The managing director has to be directed to restore the entrie sum to the Bank 
Respondents 11, 12 and 13 should also be made liable jointly to restore to the Bank at least a part of 
the money, because it ıs by means of their actions that the fraudulent conversion was effected ” 


In our opinion, the finding of the learned Judge about the participation of res- 
pondents 11, 12 and 13 inthis embezzlement of Rs 13,796 1s justified We shall 
presently consider the arguments of the learned Counsel for respondents 11, 12 and 
13 that, on the facts proved, respondents 11, 12 and 13 cannot ın law be held lable. 
To complete the picture, we may, however, state that 1n respect of this item, the 
liability fastened on respondents 11, 12 and 13 was the sum of Rẹ? 3,450 roughly 
representing a fourth of the amount embezzled ; vide pages 178 and 179 of the 
Judgment. 

The next 1tem relevant for us 1s item 6 of the B-1 schedule, and ın respect of that, 
the 11th respondent has been made liable for a sum of Rs 6,250 The discussion 
finds place at pages 19 to 23 of the Judgment. The conclusion of the learned Judge 
1s that a sum of Rs. 25,000 was misappropriated from the funds of the Bank by the 
Managing Director, the 2nd respondent, and some false entries were made ın the 
accounts to cover up the misappropriation. In respect of a part, namely, Rs. 5,000 
the names of two parties, E. K. Subrahmanya Iyer, and Anant, were utilised. 
They were brothers and they were trading under the names of * Premier Traders? 
and * Anantakumar Stores’ Thus, a Demand Draft drawn by Premier Traders on the 
Madurai-Ramnad Co-operative Stores in. favour of the Hanuman Bank was 
discounted at the Head Office of the Bank on 23rd September, 1942 as B C. 1765, 
and asum of Rs. 332-7-0 was shown as having been paid to Premier Traders. 
‘The learned Judge observes * 


“If the bill and the transactions were genuine, the draft should have been sent immediately 
to the Madurai-Ramnad Co-operative Stores for realisation, and if the money was not received 
in a week or two, action should have been taken for realising the money from Premier Traders 
It ıs clear from the way this bill and subsequent bills were dealt with that there was no genuine dis- 
counting of a bill and that the entries showing that a bill was discounted were a camouflage for the 
misapplication of funds On 31st December, 1944, the bill was yet pending realisation ” 


It ıs unnecessary to refer to the other 5 1tems ın which the names of E K Subrah- 
manya Iyer and Anant were utilised, to cover up the embezzlement of Rs. 5,000. 
Regarding the balance of Rs. 20,000 this was how the embezzlement took place 
On 15th November, 1944, the 2nd respondent (Managing Director) received Rs 50,000 
from the Madras Branch ofthe Bank, remitted Rs 40,0001nto the Indian Bank to the 
credit of the Hanuman Bgnk and retained Rs 10,000 himself That was debited 
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to his personal account at the Head Office of the Hanuman Bank. Similarly, he 
withdrew sums 'of Rs 8,000 and Rs 2,000. These sums amounting to Rs. 25,000 
(Rs 5,000 plus Rs. 10,000 plus Rs 8,000 plus Rs. 2,000) are entered in the accounts 
of the Bank as having been realised on 31st December, 1944. But there are clear 
indications that no money was actually received by the Bank. Actually, what was 
made to appear 1n the books of the Bank was that a Letter of Credit issued by the 
Chartered Bank and the National Bank was discounted as BC 1746 on 31st Dec- 
ember, 1944, and Rs 25,000 is stated to have been paid out There ıs no such Bank 
as “ Chartered Bank and National Bank". The accounts do not state to whom the 
monéy was paid The Letter of Credit ıs not a document which could be presented 
by the Hanuman Bank to anybody for payment On these facts, the learned Judge 
finds that respondents 2 and 11 are hable to restore the money to the Bank The 
liability of respondent 11 1s evidently fasten&d on the ground that he was the Secre- 
tary and the Agent of the branch at the Head Office at the time and that these transac- 
tions could not have taken place without his knowledge. Actually, ın respect of the 
sum of Rs 25,000 the learned Judge fastened the liability only of a fourth thereof, 
namely, Rs 6,250 on the 11th respondent, vide page 179 of the judgment. 


The next 1tem concerning the parties before us 1s item 13 of B-1 schedule, which 
is discussed at pages 28 and 29 of the judgment The Managing Director purchased 
some estates 1n. Coorg 1n his personal capacity and on behalf of a concern floated 
by him called ‘ Coorg Coffee Plantations’, and in order to make the payment, he 
utilised the funds of the Bank Actually, he authorised the vendors to draw moneys 
from the Madras branch of the Bank and he pretended to discharge the money due 
to the Bank on account of such drawal of money by the vendors by sending two drafts 
on 27th December, 1945, from the Head Office at Tanjore to the Madras Branch One 
draft was for Rs 17,750 and the other was for Rs. 12,700 Entries were made at the 
branch at the Head Office as though the Managing Director had paid the sum of 
Rs. 30,4501nto the branch at the Head Office fortheissue of those drafts. But there 
is clear evidence, which has been accepted by the learned Judge, that, ın fact, no 
money was paid, by the 2nd respondent S Vanchesan, the 12th respondent, who was 
the Assistant Secretary of the branch at the Head Office, 1n fact, made a note 1n the 
office copy of the letter sent to the Madras Branch that the sums shown as having 
been paid by the Managing Director had not, ın fact, been paid. It1s for this reason, 
namely, that the 12th respondent facilitated the embezzlement, that the learned 
Judge made him also hable for a part of the sum of Rs 30,450. He actually fixed 
his liability at Rs. 5,000, vide page 179 of the judgment. At this stage we may refer to 
the fact that Just like this sum of Rs 30,450 other amounts had been embezaled by 
the Managing Director, and 1n order to cover up the total of such embezzlements 
to the tune of Rs 58,317 a clumsy attempt was made ın the accounts of the branch 
at the Head Office as though 10 loans were granted on 27th December, 1945, and 
evidently 1t was realised that the fraud could be easily detected and therefore the 
pages relevant to those loans were pasted up and false entries were made as though 
anamount of Rs 55,000 was transferred from the branch at the Head Office to the 
branch at Manambuchavadi within four furlongs and the sum of Rs. 55,000 was 
shown to have been disbursed as loans ın the Manambuchavadi branch Of course, 
those disbursements were false, and only the names of the employees and relatives 
of the Managing Director were utilised as having taken loans 1n order to cover up 
the embezzlements of the Managing Director and possibly of the other officers. Later, 
false credit entries were made as though these loans were repaid and the process 
was repeated year after year. These acts of fraud are discussed ın the earlier 
portions of the judgment of the learned Judge (pages 4 to 9). 


The next 1tems with which we are concerned are items 9, 10 and 14 of  B-1 
schedule These are discussed at pages 26 to 28 of the judgment. What happened 
was this * In December, 1945, entries were made ın the books of the Head Office 
as 1f three persons discounted orders for payment 1ssued 1n their favour by the Grain 
Purchasing Officer, Tanjore Actually, the Grain Purchasing Officer, Tanjore, had 
not issued any orders for payment, and these bills were admittedly not sent to the 
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‘Grain Purchasing Officer for realisation and this device was adopted merely to cover 
up the misappropriation by the Managing Director with the assistartce of respondents 
11 and 12, the 11th respondent being the Secretary and the Agent of the Branch 
at the Headquarters and the 12th respondent being the Assistant Secretary. The total 
loss to the Bank was Rs 39,442-9-61n the firstinstance In respect of this, the learned 
Judge has directed respondents 11 and 12 to pay jointly and severally the sum of 
Rs 5,000, vide page*179 


The next 1tems which concern us are items 15 ahd 16 of the B-1 schedule, which 
are discussed at pages 29 to 32 of the judgment of the learned Judge On 7th 
January, 1946, entries were made 1n the books of the Head Office that two hundies, 
one drawn by Veerappa Pilla1 and another drawn by Narayanaswamti Pillai, consti- 
tuents of the Bank, each for Rs. 25,000 were discounted and a sum of Rs 25,000 was 
paid to Veerappa Pillai and another stim of Rs 25,000 was paid to Narayanaswamt 
Pila: The learned Judge has, after a discussion of the materials, come to the con- 
clusion that no money was, in fact, paid either to Veerappa Pillai or Narayana- 
swami Pillai, but that they were persons whose relationship with the Managing 
Director was one of utmost confidence and, therefore, such hundies were utilised by 
the Managing Duector, merely to cover up the misappropriation by himself 
and that in this task he was assisted by respondents 11, 12 and 16 
Thus, no amount was charged for commission for discounting the hundies. 
The hundies were not sent to anybody for collection In the vouchers 
for payment, there 1s no signature of any person as having received the money 
Again, these sums are shown to have been repaid into the Bank on 30th 
December, 194€ But, since the repayment was fictitious, that excess cash 
according to the accounts had to be accounted for This was done by making it 
appear that there was a transfer of cash to that extent from the Head Office to the 
branch at Madurai and there was a further fictitious disbursement at Madurai It 
was made to appear that a sum of Rs 65,000 was transferred ın cash from the Head 
Office to Madurai The cash transfer voucher was signed by respondents 11 and 12 
as representing the Head Office and by the 16th respondent as representing the 
Madurai branch (the 16th respondent was the son of the Managing Director) The 
money actually transferred was only Rs 15,000 To reconcile the actual cash posi- 
tion at Madurai, the device adopted was discounting of two cheques signed by 
Veerappa Pillai for a sumof Rs 50,000. Veerappa Pillai had left signed cheques with 
the Managing Director for being filled up according to Veerappa’s instructions But 
1n violation of those instructions, those cheques were filled up to cover up this 
misappropriation of Rs 50,000 Those cheques were sent from the Head Office 
to the Madurai branch. The part played by respondents 11 and 121n this transaction 
was this The cash transfer voucher for Rs 65,000 mentioning the denominations 
of the notes which were alleged to have been sent from the Head Office to Madurai 
was signed by respondents 11 and 12. The signed cheques of Veerappa Pillai were 
filled in by the 12th respondent In respect of this, the learned J udge, besides making 
the 2nd respondent liable, has directed respondents 11, 12 and 16 to pay a fourth, 
namely, Rs. 12,500 the liability being joint and several, vide pages 179 and 180 of 
the Judgment. 


The nextitem, for which respondents 11, 12 and 18 have been charged, relates to 
misappropriation of a sum of Rs 3,54,649-2-7 This ıs the subject-matter of para- 
graph 15 (111) of the petition and discussion 1n pages 34 to 38 of the judgment Three 
different kinds of methods were adopted to effect this misappropriation. Firstly, 
1n Carrying over from one year to another the indebtedness of certain constituents, 
alargerfigure was adopted and the difference was misappropriated and false 
credits were made during the year to wipe out the alleged increased indebtedness 
There are four examples of this kind of process The first relates to N V S 
Venkatarama Iyer, brother of the 2nd respondent — His current account at the branch 
office at Tanjore showed a debit balance of Rs 5,587-2-1 ın 1944 In carrying 
it over into the ledger for 1945, the figure adopted was Rs 35,587-2-1 Rs 30,000 
was thus actually removed from the Bank's coffers Fictitious credit entries were 
made during the year 1945 so as to wipe out the indebtedness altogether The credit 


, 1) GANESAN Y. M/S. BRAHMAYYA & CO ((Venkataraman, J.). 41I 


slips were prepared by the 12th respondent and initialled by the 11th respondent. 
The learned Judge says: 

“ The 11th respondent says that he signed the credit slips in the belief that the 2nd respondent 
received the money from his brother The 11th and 12th respondents are bound to have known 
that Venkatarama Iyer was notindebted in the sum of Rs 35,000 and could not have paid any 
money." 

The second instance relates to one T V K Swami His indedtednessin 1945 
was Rs. 541-1-3 It was carried over for 1946, as Rs 35,541-1-3 Fictitious credit 
entries were made during the year 1946, and the entire indebtedness was wiped out. 
Ede slips were prepared by the 12th respondent and signed by the 11th res- 
pondent 


The third 1nstance relates to K V. Rajagopalan, another brother of the 2nd 
respondent His indebtedness which was Rs 3,847-6-6 in 1945 swelled into 
Rs 33,847-6-6 when it was carried forward ın 1946 Rs 30,000 was thus abstracted 
from the Bank's chest Fictitious credit entries were made during the year 1946. 
The credit slips were prepared by the 12th respondent (Assistant Secretary) and 
signed by the 11th respondent (Secretary and Agent) 


The fourth 1nstance relates to one S Subramania Iyer, whose indebtedness in 
1945 was Rs 58-11-11 and became Rs 30,058-11-11 ın 1946. Fictitious credit 
entries were made during the year 1946 which wiped out the entire debt during the 
year 


The second method was to revive accounts, which had really been closed, 1n order 
to make 1t appear that money was still due to the Bank from the concerned consti- 
tuents on those accounts Thus, 1n December, 1944, an entry was made as 1f one 
A V. Ramalingam Pillai owed the Bank Rs 38,238-14-4 though the account had 
long before been closed This sum of Rs. 38,238-14-4 was misappropriated. To cover 
up the false debit, fictitious credit entries were made ın December, 1946, and the 
account was closed The next instance relates to account No. 162 which stood 1n the 
name of one Abdul Majd and was closed 1n 1942, but was revived 1n 1944 1n. the 
name of Appaswami Pillai with a debit balance of Rs 25,410-4-3 Fictitious credit 
entries were made 1n December, 1946 and the account was closed. 


The third type was this Fictitious loan accounts were opened in the names of 
Karuppiah Pillai, Balasubramania Pillai. and Narayana Pillar of the amounts of 
Rs 50,000, Rs 60,000 and Rs 60,000 respectively and fictitious credit entries. were 
made in December, 1946 The sum thus misappropriated under those heads 
was Rs 1,70,000 


The sum thus misappropriated by these three methods of misappropriation 1s 
Rs 3,54,649-2-7, in respect of which the learned Judge felt that respondents 2, 11, 12 
and 13 were liable to restore that amount Besides the specific part played by res- 
pondents 11 and 12, the learned Judge points out that these debit and credit entries 
could not have been made without tbe knowledge and assistance of the 13th res- 
pondent, who was the Accountant at the Headquarters He felt that respondents 
2. 11, 12 and 13 were liable to restore a substantial portion ofthe amount Actually, 
he fixed the liability of the 2nd respondent at Rs 1,00,000 (see page 178 of the judg- 
ment) and the liability of respondents 11, 12 and 13 at Rs 10,000 each separately 
(see page 180 of the judgment). 

We now pass on to the liability fastened on respondents 11 and 29 by reason of ' 
advances made to parties without sufficient. security which have become irrecoverable. 
They are listed out 1n. the C-1 schedule to the petition They have been discussed 
by the learned Judge from pages 51 to 121 of his Judgment 


(After setting out the details, His Lordship proceeded ) 

We shall now consider the arguments advanced by the learned Counsel appearing 
in the appeals filed by respondents 11, 12 and 13(O SA Nos 62 of 1960 and 17 of 
1961) The learned Counsel were naturally not 1n a position to dispute the findings 
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of fact of the learned trial Judge, based as they are on unimpeachable documentary 
and circumstantial evidence But they contend that, ın law, these parties are not. 
responsible, even on the basis of the facts found The argument is put on two broad 
grounds Firstly, that none of these parties, respondents 11, 12 and 13 can be called 
an ‘cfficer’ of the Bank for the purpose of section 235 of the Indian Companies Act, 
1913 The second argument 1s that at any rate 1n some of the transactions loss has 
already occurred to the Bank by misappropriation on the part of the Managing, 
Duector and that even though respondents 11, 12 and 13 might be responsible for the 
subsequent falsification of the accounts to cover up the misappropriations, no loss. 
was caused to the Bank as a result of the subsequent falsification, and respondents 11, 
12 and 13 cannot be retrospectively made liable for the antecedent loss The argu- 
ment, of course, proceeds on the footing that the liability under section 235 can. be 
fastened only if loss ıs proved to have*occurred to the Bank In our opinion, these 
contentions are entirely untenable and we shall now proceed to state our reasons. 


Section 235 of the Act reads thus '— 


** Where, 1n the course of winding up a company, it appears that any person who has taken 
part 1n the formation or promotion of the company, or any past or present director, manager or 
liquidator, or any officer of the company has misapplied or retained or become liable or accountable 
for any money or property of the company, or been guilty of any misfeasance or breach of trust. 
m relation to the company, the Court may, on the application of the liquidator, or of any creditor 
or contributory made within three years from the date of the first appointment of a liquidator 1n the 
winding up or of the misapplication, retainer, misfeasance or breach of trust, as the case may be, 
whichever 1s longer, examine into the conduct of the promoter, director, manager, liquidator, or 
officer, and compel him to repay or restore the money or property or any part thereof respectively 
with interest at such rate as the Court thinks just, or to contribute such sum to the assets of the com- 
pany by way of compensation in respect of the misapplication, retainer, misfeasance or breach of 
trust as the Court thinks just ” 


The definition of * Officer ’ ıs contained ın the definition section, section 2 (11). 
thus — 

“ In this Act, unless there ıs anything repugnant in the subject or context, ‘ officer’ includes 
any director, managing agent, manager or secretary but, save 1n sections 225, 236 and 237 does not. 
include an auditor "* : 

In Dilworth v The Commissioner of Stamps, Their Lordships of the Privy 
Council observed .— 

** The word ‘ include’ 1s very generally used 1n interpretation clauses in order to enlarge the 
meaning of words or phrases occurring in the body of the statute , and when ıt ıs used these words 
or phrases must be construed as comprehending, not only such things as they signify according to 
their natural import, but also those things which the interpretation clause declares that they shall 
include But the word * include’ 1s susceptible of another construction, which may become impera- 
tive, 1f the context of the Act 1s sufficient to show that ıt was not merely employed for the purpose 
of adding to the natural significance of the words or expressions defined It may be equivalent 


to ‘ mean and include’, and ın that case ıt may afford an exhaustive explanation of the meaning. 
which, for the purposes of the Act, must invariably be attached to those words or expressions." 


See also Halsbury's Laws of England, Volume 36, Simonds Edition, paragraph. 
574. The contention of the learned Counsel for respondents 11, 12 and 13 is that the 
definition of * Officer’ 1n section 2 (11) of the Act comes under the latter category 
of the above passage ; 1n other words that 1t 1s an exhaustive definition and that on. 
that view, respondents 11, 12 and 13, or atany rate respondents 12 and 13, could not 
be ‘ officers’. They have also referred us to several LawLexicons, where different 
meanings of the word * Officer’ have been given and also to some decisions But, 
these decisions and Law Lexicons make ıt clear that ın the last resort the question 
whether the particular person will be an ‘ Officer’ for the purpose of the particular 
statutory provision under consideration by Court must be answered with reference 
to the provisions of the particular statute and the object which the particular pro- 
vision 1s designed to achieve Thus, ın “ Words and Phrases " Permanent Edition 
published by West Publishing Co , 1n Volume 29, at page 289, 1t1s observed : 


“The words * Office’ or ‘ Officer’ are terms of vague and variable 1mport, the meaning of 
which necessarily varies with the connection in which they are used, and, to determine it correctly in. 





1. L.R. (1899) A C 99 at pp 105 and 106. 
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a particular instance, regard must be had to the intention of the statute and the subject-matter in 
reference to which the terms are used " 


Similarly, in Volume LXVII of Corpus Juris Secundum, at page 97, under the 
head ‘“ Officer” it 1s observed : 

* Although many definitions of ‘ Officer * have been attempted, the meaning thereof varies with 

the connection in which the term ıs used, and the Courts have questioned the possibility of framing 


a definition v hich will be general ın its application and meet the requirements of all cases which may 
be presented. ** 


Now, 1f we approach the question with reference to the purpose of section 235, 
there ĉan be no doubt that each of the respondents 11, 12 and 13 will be an * Officer ' 
of the company for the purpose of the section The purpose of the section 1s to pro- 
vide a summary remedy for the recovery of money which has been misappropriated 
or misapplied by any of the persons mentioned 1n section 235 or to recover just com- 
pensation from them for m'sfeasance or breach of trust 1n relation to the company. 
If we bear 1n mind this purpose of the section and the particular positions occupied 
by respondents 11, 12 and 13 and their duties ın respect of the transactions in question, 
there can be no doubt whatever that each of them will be an * officer ' of the com- 
pany coming within the mischief of the section Thus, the 11th respondent was the 
Secretary of the Head Office and besides was the agent of the branch at the Head 
Office The 12th respondent was the Assistant Secretary of the branch at the Head. 
Office The 13th respondent was the Accountant Each of them had defined 
duties to perform in relation to the Bank and 1n respect of those duties, they were 
bound to act honestly 1n the interests of the Bank, but 1t will be evident that their 
actions were just the reverse Taking for example item 5 of the B-1 schedule, it 
will be seen that 1t was their aetions that facilitated misappropriation of the sum of 
Rs 13,796 by the 2nd respondent and hisson The 11th respondent being the Agent 
of the branch at the Headquarters, must necessarily have known all the fraudu- 
lent entries, and, 1n fact, he 1mtialled the voucher of transfer of Rs 796 to the 
account of Nagarajan Similarly, the 12th respondent wrote the subsequent entries 
for transfer of the amount from the suspense account to the account of the Managing 
Director and his son The 13th respondent made the necessary entries and cor- 
rections In doing these particular acts, they contravened their duties to the Bank. 
It 1s unnecessary to refer 1n detail to all the other instances which, speak for themselves. 
Having regard to the particular positions which respondents 11, 12 and 13 occupied, 
their particular acts, and the purpose of section 235, there can be no doubt that each 
of them will be an ‘ Officer’ for the purpose of the section 


Before leaving this part of the argument ıt 1s sufficient to say that even as a mere 
matter of grammar the definition of * officer’ contained 1n section 2 (11) cannot be 
taken as exhaustive or inclusive Thus, if it was meant to be an all inclusive defini- 
tion, ıt would have been unnecessary to repeat in section 235 the words * director ° 
and ‘manager’ besides the word * any Officer’ and it would have been sufficient 
simply to say * any officer of the company ' without expressly mentioning the words 
‘director’ and ‘manager’ because it could be urged that the definition of * Officer’ 
itself would include the word * director’ and ‘manager’ We have no doubt that 
the definition 1s not exhaustive 


The decisions cited by the learned Counsel namely Sri Ram Autar Agarwal v Dis- 
trict Co-operative Surgarcane Supply Society, Ltd.,1 Ramachandiram v India United 
Mills, Ltd ,? and B. Veeraswamy v State of Andhra Pradesh?, are not of much assis- 
tance for thé particular question before us It is noteworthy that 1n Suryanaiayana v. 
Vyaya Commercial Bank*, the learned Judges took the view that the defimtion 1n 
section 2 (11) 1s an inclusive definition and does not exhaust all persons that come 
within the ambit of 1t They further observed that 

“ to hold that an Assistant Secretary or an Agent of a Bank ıs not an Officer is to deprive the 


expression of its full content The word * Officer’ is of wide connotation and includes Assistant 
Secretaries or Agents of all the branches ” 


1 ATR. 1960 All 500 308. AIR 1959 A P 413 
2. AIR.1962 Bom 92 4 ILR (1958 AP 651.(1958)2 An W.R. 
3. ILR. (1959) AP. 375 (1959) 1 An. W.R. 331. AIR 1958 A P. 756 
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" Similarly, in Halsbury's Laws of England, Volume 6, paragraph 638, 1t is stated 
thus :— 


“ Any persons who are regularly employed as part of their business or occupation in conducting 
the affairs of the company may be * Officers ? of the company ” 


We may also permit ourselves the observation that if the learned Counsel for 
respondents 11, 12 and 13 are correct 1n their contention, 1t would follow that a 
Cashier who misappropriates the money of the Bank would not be an ‘ Officer’ 
amenable to the summary process of section 235, Whereas a director who has failed 
to exercise the necessary check to prevent such misappropriation might be,caught 
within the mischief of the section 


We now turn to the other branch of the contention that loss was not caused to 
the Bank as a result of the acts of respondents 11, 12 and 13 and that consequently 
they would not be guilty of misfeasance Now, in view of the speeches of the noble 
Lords 1n Bentinck v Thomas Fenn!,1t may be taken that misfeasance contemplated 
1n section 235 1s one which must result 1n loss (see for 1nstance pages 662 and 669) 
But that test has been satisfied 1n this case 


Thus, so far as item 5 of the B-1 schedule 1s concerned, respondents 11, 12 and 
13 were actual parties to the means by which the loss of Rs 13,796 du ectly 
Occurred 


So far as item 6 of B-1 schedule 1s concerned, a sum of Rs 5,000 was misappro- 
priated by utilising the names of E K Subrahmanya Iyer and Anant and therefore 
loss directly occurred Because the 11th respondent was the Agent at the time, the 
transactions must have taken place with his knowledge and connivance As foi 
the balance of Rs 20,000 the misfeasance of the 11th respondent consisted 1n making 
it appear that the sum of Rs 20,000 was repaid by the Managing Director on 31st 
December, 1944 But for that, the money might have been realised from the 
Managing Director, whose solvency at that time to the extent of Rs 20,000 has not 
been challenged before us This false entry of repayment on 31st December, 1944 
in turn facilitated further acts of misappropriation by the Managing Director, so 
that, eventually ın July, 1947, ıt became impossible to realise this sum of Rs 20,000 
with interest or the subsequent amounts But for the 11th respondent facilitating 
the false entry of 31st December, 1944, the second respondent would have paid the 
money back and the money would have been available for lending out to other solvent 
persons and would also have earned interest From these points oí view, therefore, 
it will follow that the act of the 11th respondent by making it appear that there 
was a repayment on 31st December, 1944, caused loss to the Bank. 


On this aspect of the matter Sr: Swaminathan, the learned Counsel for the Official 
Liquidators, has, by way of analogy to some extent, referred to the decision in Zn re 
London and General Bank ? The question which arose there was whether an Auditor 
was an ' Officer’ of the company within the meaning of section 10 of 53 and 54 
Vict C 63 corresponding to section 235 of our Companies Act, 1913. The question 
was answered ın the affirmative, and 1n that connection ıt was observed that if an 
Auditor signs a balance sheet which proceeds on the false basis that profits 
are available for the declaration of dividend, the action of the Auditor would amount 
to misfeasance, because 1t would result in misapplication of the funds of the company 
for the payment of dividend when it should not really have been paid The point 
made by Sri Swaminathan 1s that even though the action of the Auditor in signing 
the report was only going to result 1n loss later, his action was held to amount to 
misfeasance, and that, similarly, 1n this case, the action of the 11th respondent in 
making a false entry of a realisation from the managing director of Rs. 25,000 on 
30th December, 1944, has resulted in loss to the bank atleast later and would therefore 
be misfeasance We think this analogy 1s applicable to some extent Butin our 
opinion, the loss to the bank asa result of the action of the 11th respondent, can be 

rested on more direct grounds as we have pointed out already. 
UU UT MUR ————————— 

1 LR 12AC 652 2 (1895)2 Ch D 166 at 171 and 175. 
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Sri Swaminathan also quoted the decision of Maugham, J. ın In re Etic, Limit- 
ed.! Maugham, J., quotes from the decision of James, L. J, 1n a previous case, 
Coventry and Dixon's case,? 

“I am of opinion also that the word * misfeasance’ ın that section means misfeasance in the 
nature of a breach of trust, that 1s to say, it refers to something which the officer of such company 


has done wrongly by misapplying or retaining ın his own hands moneys of the company, or by which 
the company’s property has been wasted or the company's credit 1mp»operly pledged "' 


Now the portion of the abowe passage applicable to us can be thus abstracted : 
* Misfeasance ’ means misfeasance ın the nature of a breach of trust, that is to say, 
it refeffs to something by which the company's property has been wasted In this 
case also, for the reason we have 1ndicated, a sum of Rs. 25,000 belonging to the 
company has been wasted, and 1s 1n fact, a loss to the company. 


In the same decision, at page 874 Maugham, J , recognises that when a director 
has been guilty of fraud, he must be regarded as liable or accountable for money 
or property of the company. The action of the 11th respondent, 1n being a party 
to the false entry of repayment on 31st December, 1944, 1s nothing but a case of fraud. 
At this stage, 1t would not also be inappropriate to refer to the decision of the 
Court of Appeal in Re B Johnson &Co. Ltd.?, cited by the Counsel for respondents 
11, 12 and 13 for the exposition of the principles relating to misfeasance For the 
purpose of this case, ıt 1s unnecessary to mention the facts of that case. It is 
sufficient to quote the following passage, at page 781 Sir R Evershed MR says ° 

“ There 1s no such distinct wrongful act known to the law as misfeasance The acts which 
are covered by the section are acts which are wrongful according to the established rules of law or 
equity, done by the persón charged 1n his capacity as ‘promoter, director’, ete — But it ıs clearly 
established that 1t 1s not every kind of wrongful act so done that 1s comprehended by the section 
At one end of the scale ıt may, I think, be taken as piima facie clear that a wrongful act involving 
musapplication of property in the hands of the person charged would be covered by these terms. 
At the other end of the scale, a claim based exclusively on common law negligence, an ordinary 
claim for damages or negligence simply, would not be covered by the section Nor ıs such a claim 
brought within the section by the mere expedient of adding epithets to the negligence charged 
calling it ‘ gross’ or ‘deliberate’ Nor, by that expedient, without more, can what ın truth is 
mere negligence be converted into something else namely, breach of trust In between the two 
extremes that I hav& mentioned there 1s obviously a large range of conduct which may or may 
not be within the section I shall follow others in not attempting any precise definition of what 
does or does not fall within it” 


Stopping here, the case of the 11th respondent would fall in between the two extremes 
envisaged by the learned Master of the Rolls, and in our opinion, it would be an 
act of misfeasance. 


The learned Master of the Rolls puts the point in another way at page 782 
After quoting from previous decisions, the learned Master of the Rolls observes ` 

“ These passages may, I think, be taken as authority, or as included among the authorities, 
establishing that a simple case of negligence at common law would not be within the section But 
in my judgment Lindley, LJ , and Lopes, L J , did not intend to lay ıt down by inference that any 
breach of duty, including a breach of trust, which did not involve a misapplication of assets, was 
outside the section What they were saying was the converse that, where a breach of duty had been 
committed which did in fact result in a misapplication of the company's property, then such transac- 
tions would be withm the ambit of the section ” 

In other words what thé learned Master of the Rolls expressed was that 
merely because there was no actual misapplication of the assets by the act, (the act 
of the 11th respondent 1n being party to the false entry of repayment on 31st 
December, 1944) it would not necessarily follow that 1t would not be an act of 


misfeasance. 


Sri Swaminathan also referred to the decision of the Supreme Court ın Dalmia v. 
Delli Administration, to the effect that falsification of accounts to cover up a false 
misappropriation would be fraudulent conduct But in this case 1t 1s necessary to 
go further as we have done to show that the act of the 11th respondent was not 
merely fraudulent but also resulted 1n loss to the company. 

I a MMC re ee M c s 


1. LR (1928) 1 Ch D 861 at 871 to 874 3. (1955)2 ANER 775. 
2. 14 Ch D 660, 670, 673. 4, 32 Comp Cases 699 
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*» * * * * 
(After considering other items of B, schedule his Lorsdhip concluded). 


Thus, the contentions of respondents 11, 12 and 13 fail and their appeals are: 
accordingly dismissed. 


^". Turning to O S.A No 35 of 1961 filed by the 29th respondent, his liability has. 
been clearly established, ın respect of the unauthorised advances made by him as Agent: 
of the Kumbakonam branch For the reasons already Stated, we hold that he 1s an 

* Officer ’ of the bank for the purpose of section 235. His learned Counsel Sr1 Ára- 

vamuda Iyengar urged that these advances were made at the instance of the manag- 

ing director Learned Counsel himself conceded that there was no evidence 1n sup- 
port of it Even if ıt were true that the advances were made under instructions 
of the managing director, that could hot exonerate the 29th respondent completely. 

It could only be a factor which might be taken 1nto consideration by granting relief 
under section 281 of the Act. We are satisfied even on that footing that the lia- 
bility which has actually been fastened on him 1s quite just and reasonable and we 
see no reason to reduce the amount of Rs 8,000 for which he has been made liable. 

His appeal 1s accordingly dismissed. 


We now turn to O S A. No. 8 of 196], the appeal filed by the Official Liquidators. 
We shall first deal with the liability which the Official Liquidators seek to fasten on. 
respondents 5, 7, 8 and 9 1n respect of the period prior to 7th March, 1947 Sri 
S.Swaminathan, learned Counsel for the Official Liquidators, had naturally to concede, 
in view of the principle laid down by the House of Lords in the leading case of Dovey: 
v. Cory!, and the cases following 1t, that these direotors were entitled to presume 1n 
the absence of features arousing their suspicion, that the affairs of the Bank were 
being properly conducted by the managing director and by the managing committee- 
during such period when it was in existence. Consequently the attempt of the 
learned Counsel has been to make out that there were positive features within the 
knowledge of these directors to put them on notice of the irregularities which had 
been commutted and that they were at least sufficient 1n law to hold that they should. 
have made enquiries. The most important feature relied on by the learned Counsel 
1s that the detailed notes of the Auditor for several years between 1938 and 1945 
were available and those notes gave a sufficiently damaging account of the way in 
which the affairs of the bank were conducted — Copies of these alleged notes find. 
place at pages 75 to 238 of Volume 18 of the papers (reference 1s to the volume sub-. 
mitted to the trial judge). Now, 1f ıt ıs true that these notes were available to the 
directors, or there was something to excite their suspicion that such notes were 
available, 1t must be held that the directors had sufficient notice of the irregularities. 
which were being committed during the several years between 1938 and 7th March, 
1947. But we are throughly satisfied that the directors were not aware of these alleged 
notes and could not have had any suspicion of the existence of such notes. In fact, 
we wonder whether these notes really came into existence on the dates they purport 
to bear and whether they were not really prepared by the Auditor much later to save 
himself. But even 1f we presume that these notes were prepared by the Auditor 
on the dates they bear, we are satisfied that they were not brought to the notice of 
the directors at all and the directors would not have known of their existence, and, 
at the most ıt must have been a secret affair between the Auditor and the managing, 
director Obviously the managing director would have had every motive to con- 
ceal 1t from the knowledge of the other directors We shall now indicate our rea- 
sons for the conclusion we have reached 


In the first place, these notes were not relied on at all in the application of the 
official liquidators. Only the detailed notes for the year 1946 were relied on in para- 
graphs 19 and 35 of the petition. Secondly they were not relied on before the learned 
Judge either. In fact there are indications in his judgment to show that they were 
not relied on before him Thus on page 20 of the judgment the learned J udge observ-- 
—ÓÁÓ——— Rá—— ———— Hát (REA 
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ed that the pendency of the drafts drawn by Premier Traders for over two years could 
not have escaped the attention of the auditor at the time of his audit in the beginning 
-of 1943 and 1944 1f he was duly discharging his duty pertamingto his office Thirdly 
it 1s admitted that the originals of these notes which are claimed to have been sent, 
to the bank by the Auditor, are not available and even the official Liquidators rely 
only on coptes furnished to them by the Auditor (see for instance page 107 of volume 
14 where the Official Liquidators rely on the copy of the audit notes for 1944 sent 
‘by the Auditor, volume 14 contains the report of the Official Liquidators on the 
affairs of the company with reference to these alleged audit notes). Fourthly, there 
are intfinsic indications that these Audit notes could not have been brought to the 
notice of the directors Leaving aside the details and putting it broadly, the fact, 
Temains that year after year, the Auditor subscribed to a statement in the balance 
sheet that the balance sheet was 1n accordancé with the books and exhibited a true 
and correct view of the state of affairs of the company according to the best of his 
knowledge and information and the explanations given to him and as shown by 
the books of the bank He further states that proper accounts were kept by the 
bank Such a certificate would be entirely 1nconsistent with the audit notes and it 
"was on the faith of the Auditor's certificate that the balance sheets, which, 1n fact 
seem to have been prepared by the Auditor, were approved by the directors There 
‘was therefore really nothing to put them on notice of these alleged audit notes 
* * * 


* % 
[Ihe Judgment then referred to the details rejected the audit notes and continued ] 


The next circumstance on which Sri Swaminathan relied to fasten liability on 
‘the directors prior to 7th March, 1947, ıs the loss of Rs 5,000 which was transferred 
form Mayavaram Branch to the Sirgali branch. There 1s certainly something very 
mysterious about this The letter dated 5th October, 1942, of the managing dnector 
to the 8th respondent Ganapathi Subramania Iyer (copy ıs at page 17 of volume 3 
of the papers supplied to us by S1 MS Venkatarama Iyer, learned Counsel for 
Ganapathi Subramania Iyer, states 


“The amount was made good by the party concerned I shall let you know the details in 
person ” ° 
But ın the proceedings dated 13th October, 1942, of the Board of Directors, which 
find place at pages 193 to 197 of volume 4, the following occurs in Resolution XII. 


* A report of the incident which took place 1n the Shryali bank while conveying cash from the 

Mayavaram branch was submitted by the Managing Director who has made enquiries in. detail 
about 1t but found himself unable to state how and why the 50 currency notes of Rs. 100 each were 
lost and, after careful enquiries and consideration of all the circumstances of the case, arranged for 
the recoupment of the money lost by the Shiyalt Agent In fact the action taken by him so far 1s 
‘quite sufficient and his further report will be awaited. As for the care which should be taken in the 
transfer of funds, necessary resolutions have been passed and they will take the necessary safe- 
guards so far as human endeavours and possibilities. go ” 
If, as stated 1n the resolution the amount was really lost, 1t 1s not clear why the Agent 
of Shiyali branch should have made ıt good Actually as a matter of detail, 1t was 
stated to us that only a promissory note was executed by that Agent. But in fairness 
ito the directors 1t must be stated that after this 1ncident, a resolution was passed on 
13th October, 1942, itself (Resolution VID that thereafter transfer of funds from onè 
place to another could be effected only by the managing director and the manager 
and it would be confined only to some of the branches indicated there 


The next circumstance relied on by Sri Swaminathan ıs that the Agent of Man- 
nargudi branch commutted suicide on 8th January, 1943 and that that should have 
excited the suspicion of the other directors, as 1ndeed 1t seems to have excited the 
suspicion of Sri Sadasiva Mudaliar, one of the directors. There was correspondence 
between Sri Sadasiva Mudaliar and the managing director, which finds place at pages 
327 to 363 of volume 1 of the typed set of documents supplied to us in appeal. That 
portion of the correspondence which took place priorto 18th May, 1943 was consi- 
dered at a meeting of the Board of Directors held on 18th May, 1943 (page 205 of 
volume 4) and the following resolution was passed: 


“Read correspondence between the President Director and the Director S Sadasiva | Mudaliar 
of Shiyali The Board does not deem it necessary to take any further action on it and will have the 


same recorded.” Š 
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In that correspondence, Sri Sadasiva Mudaliar made some suggestion for the 1m- 
provement of the affairs of the bank — But there again there was nothing to put the 
other directors on notice of the gross irregularities which had really taken place. 


Sri Swaminathan urges that the alleged transfer of funds took place 1n con- 
travention of Resolution VII of 13th October, 1942, and that it was the duty of the 
other directors to vegify whether their resolutions were being followed or violated. 
similarly, the learned Counsel says that on 21st October, 1945, the Board of Directors. 
passed a resolution (page 245 of volume 4) appointing an Internal Auditor and an 
Inspector But the proceedings of the subsequent meetings show that they did not 
ensure the xmplementation of the above resolution. We have carefully considered 
all these submissions In our view, having regard to the principles laid down ın the 
leading case of Dovey v Cory}, and the other decisions, these are not sufficient so far 
as respondents 7, 8 and 9 were concerned Indeed, so far as the 8th respondent 
was concerned, he had large deposits which finally stood at Rs 87,000 and that 
itself shows that he for one believed that the bank was being run on sound lines. 
He also inspected the branch at Mayuram, though the inspection might not have 
been quite thorough Altogether we feel that so far as respondents 7, 8 and 9 


are concerned, no case has been made out to fasten liability for the period prior to 
7th March, 1947 


The matter, however, stands on a different footing so far as the 5th respondent 
Sr TS Varadachariar ıs concerned. For, it has been clearly established that he 
was allowed to discount post-dated cheques and was given oveidraft facilities con- 
trary to the rules and circulars of the bank At page 83 of volume 15-À (supplied 
to the learned Judge 1s a statement of the relevant transactions It will be seen 
therefrom that on 23rd September, 1943, he was allowed to discount a cheque bear- 
ing the date Ist October, 1943, and he drew the cash of Rs 1,000 The transaction 
was actually closed by payment of cash on 30th October, 1943 Simila:ly on 8th 
January, 1944, he was allowed to discount a cheque for Rs 3,000 The cheque was 
drawn on the Imperial Bank and on that day the balance available to his credit 
was only Rs. 185-40 The sum of Rs 3,000 was repaid by this director not by 
payment of his own cash, but in the following manner On 26th February, 1944, 
he issued a post-dated cheque dated 28th March, 1944, for Rs 2,000 and that was. 
discounted and was utilised as part payment of the liability of Rs 3,000 The balance 
of Rs. 1,000 was adjusted by debiting the overdraft in his current account The 
process was continued and it is unnecessary to give further details It may, however, 
be pertinent to point out that in the overdraft account, the debit balance of 
Rs 516-11-4 at the end of 1944 was converted into a credit balance of Rs 478-4-8 by 
allowing him the facility of discounting a post-dated cheque Now, apart from the 
fact that under the ordinary rules of banking business, a post-dated cheque should not 
be discounted, paticularly when ıt 1s from a director, we find specific rules of the bank 
in that behalf. Thus rule 13 of the rules of business relating to current accounts, 
which were issued on 13th May, 1943 states (see page 14 of volume 18) that the 
following classes of cheques will not be honoured (a) a cheque drawn against unrealis- 
ed credit, that 1s, until the amounts have been realised, (b) post-dated cheque until 
arrival of the date mentioned therein Rule 14 contemplates the granting of over- 
draft facilities only against authorised securities Reference may also be made to 
the earlier rules at pages 53 to 77 of volume 4 and the circulars at pages 1 to 7 of 
volume 17 besides other circulars As early as 8th November, 1938, a resolution 
had been passed (vide page 141 of volume 4) that a director shall not take any loan 
from the bank as a general rule In any case it 1s clear that the indebtedness of 
the director at the end of the year should be disclosed 1n the balance-sheet. This 1s 
a statutory requirement which finds place ın Form ‘F’ prescribed under section 132. 
of the Indian Companies Act, 1913 The form states that the debts due by directors 
or other officers of the company or any of them either severally or jointly with any 
other persons should be separately stated Now, 1n the case of Dr T S. Varada- 
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chariar the report of the Official Liquidators àt page 35 of volume 14 shows that as 

on 31st December, 1945, he was indebted to the bank to the extent of Rs 5,702. 
but the published balance-sheet (see page 110 of the same volume) did not disclose 
that debt It discloses only the debt of Rs. 9,908-5-0 due from another director 
Viswanatba lyer The correctness of this statement of the Official Liquidators was 
not questioned before us Thus, so fai as Dr T.S. Varadacharj 1s concerned, it 1s. 
clear that he knew that he was allowed to contravene the rules of the bank by dis- 
counting post-dated cheques and was being allowed overdraft facility without ex- 
press resolution by the Board of Directors, and, further, that the balance-sheet of 
31st December, 1945, did not disclose his indebtedness These were sufficient to put 
him on enquiry whether the Managing Director or the other officers of the bank 
would have contravened the 1ules and regulations of the bank with regard to other 
constituents From this point of view, therefore, we think that it 1s but just and 
right that he should be asked to pay some compensation 1n respect of losses which 
occuired to the bank as a result of the defalcations and irregular advances which 


took place prior to 7th March, 1947 We shall presently come to the question of 
the extent of compensation 


Before leaving this part of the case, we must refer to the submission of the 
learned Counsel Srı S Swaminathan that even the 8th 1espondent had received loans 
from the bank during the years 1943 and 1944 ın the sums of Rs 3,606 and Rs 12,433 
respectively (we quote from the statement given to us) and that these were not exhi- 
bited in the balance sheet as on 31st December, 1943 and 31st December, 1944. 
But these, amounts were repaid by the 8th respondent during the years 1n question 
and there was nothing outstanding from him as on 31st December, 1943 and 31st 
December, 1944 In our view, the provisions in Form ‘ F’ which we have already 
quoted, would not require disclosure of debts which were contracted duimg the 
year but which were discharged within the year itself, and would require disclosure 
only of debts still outstanding at the end of the year This was also the view taken 
by Govinda Menon, J., ın G. Natesan and others, In ret. Further, 1n the case of 
the 8th respondent, he had his own deposits which were more than ample to cover 
these particular drawings, and if we have at all made reference to this submission 
of Sri Swaminathan, ıt is only for the sake of completeness. 


Turning now to the period after 7th March, 1947, 1t may be noted at the out- 
set that respondents 5 and 7 have not preferred any cross-objections, so that 1n therr 
case, they cannot question the lability which has been fastened on them to the 
extentof Rs 32,000 (Rs. 22,000 for payment of dividend out of capital and Rs 10,000: 
1n respect of irregular advances made after 7th March, 1947). The 8th respondent 
Sri Ganapathi Subramania Iyer has, of course, preferred cross-objections. But. 
at the time of arguments, his learned Counsel Sri M.S. Venkatarama Iyer stated 
that he could not really say anything useful against the findings of the learned Judge 
and his only anxiety was to limit the liability of his client to a sum of Rs. 25,000. 
apart from costs. Sr1 M. S Venkatarama Iyer stated that the 8th respondent would 
be piepared to have Rs 25,000 adjusted out of the deposit of Rs. 87,000 and odd. 
standing 1n the name of the 8th respondent and his son 1n respect of the liability for 
the period after 7th March, 1947, without reference to any of the other directors, 1n. 
other words without a right of contribution 1n hus turn from any of the other directors. 
The considerations which he suggested in support of the request were these. He 
was a rich man owning over 200 velis of land and some few lakhs of rupees and he 
honestly believed, even after 7th March, 1947, that the affairs of the bank were not 
so bad as they eventually turned out to be and that was proved by the fact that he left 
outstanding as much as Rs 87,U00 as deposits ın the name of himself and his son. 
He referred also to the resolution, dated 7th March, 1947 of the Board of Directors 
(page 264 of volume 4) where the directors referred to 

* the genuine interest taken by Ganapath: Subramania Iyer to set matters right and desired 


that he should make a thorough inspection of all the branches satisfying himself of all doubts and 
give a report embodying the results of such inspection ” 


_ 
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"He actually bestirred himself 1n the matter though, as pointed by the learned Judge, 
no action subsequent to 7th March, 1947, could really have prevented the bank from 
«crashing Sri M S Venkatarama Iyer further prayed that the liability of the 8th 
respondent might be separately fixed instead of 1ts being made a Joint and several 
"ability with that of respondents 5 and 7, and that for this purpose we might make 
a suitable apportionment of the liability between these respondents 5, 7 and 8 for 
the period after 7th March, 1947 In that connection Sr1i M S Venkatarama Iyer 
submitted that the 7th respondent Sri Swammatha Saástrigal had Rs 10,000 and odd 
in deposit and that during the proceedings Sri Swaminatha Sastrigal and later his 
legal representatives expressed their willingness to have the entire deposit adjusted 
towards their liability if they were not made further liable On this point, Sri Swami- 
nathan, learned Counsel for the Official Liquidators, stated that the amount of 
deposit in the name of Sr1 Swaminatha Sastrigal was Rs. 10,758 and that the legal 
representatives had agreed to adjust this entire amount towards the lability of 
‘Swaminatha Sastrigal Sri M S Venakatarama Iyer also submitted, for what it 
was worth, the fact that for all these 16 years from 1947 the sum of Rs 87,000 and 
odd to the credit of the 8th respondent and his son had not earned any interest 
and had been lying in the bank 

Sn S. Swaminathan submitted that during the pendency of the proceedings before 
the learned Judge, an offer was made on behalf of the 8th respondent by his son Sri 
G Krishnamurthi that the liability of the 8th respondent might be settled ın respect, 
of the application by adjusting the entire amount of Rs. 87,000 and odd to the credit 
of the 8th respondent and his son without saddling the 8th respondent with any further 
liability We asked affidavits to be filed on this point, and on a perusal of the aff- 
davits, we are unable to say that any firm offer was made and we feel that 1n any case 
.having regard to the fact that no proposal was actually placed before the learned 
Judge, 1t would not be proper to pin the 8th respondent to any such offer at this stage 


Before making up our mind, we also asked a statement of assets and liabilities 
-to be filed by Dr T. S Varadachar1 He has accordingly filed a statement in which 
he states that he has 12 acres of wet and dry lands in Nannilam Taluk worth 
"Rs, 25,000 and three old tiled houses in the village worth Rs 3,000 and has move- 
ables to the value of Rs 8,000 besides a sum of Rs. 3,000 kept in deposit in the 
“Hanuman Bank He has simple debts to the tune of Rs $8,000 and his annual 
income as a doctor 1s Rs. 9,000 according to the 1ncome-tax assessment orders. 


As we have already stated, there has been no attempt before us to challenge 
ithe fact that ın respect of the period after 7th March, 1947, the directors 5, 7 and 8 
would be liable for payment of Rs. 22,000 as dividend out of capital and in. respect 
of the sum of Rs. 60,000 advanced without adequate security, and the attempt has 
been only to limit their liability to an equitable extent. Since the point has not 
been contested, 1t 1s sufficient to state that there can be no doubt that the meet- 
ing of 7th March, 1947, the Auditor’s notes for the year 1946 which gave a sufficiently 
damaging account of the affairs of the company were available to the directors, 
and at least thereafter 1f they had exercised sufficient care 1n the matter, they should 
„have come to know that dividend should not have been declared and they should 
have further stopped the irregular advances made after 7th March, 1947. 

It only remains to fix the quantum of compensation for the period after 7th 
"March, 1947. In doing this, we have also taken note of the fact that we have found 
“Dr. T S Varadachari, the 5th respondent liable ın respect of the period prior to 
7th March, 1947. We have also taken into account all the considerations relevant on 
the point and our final conclusion 1s this, in respect of the period prior to 7th March, 
1947, we fix the compensation payable by Dr T S. Varadachani, the 5th respondent 
„at a sum of Rs 10,000. For the period after 7th March, 1947, we fix his liability 
-at a sum of Rs 5,000 out of which Rs. 2,000 will be 1n respect of irregular advances 
and Rs 3,000 forthe unjustified declaration of dividend. In addition to this, the 5th 
respondent will pay Rs. 750 as costs for the Official Liquidators 


So far as the 7th respondent 1s concerned, we fix his total liability at Rs 10,758. 
The amount standing to bys credit can be adjusted. This will be apportioned 
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formally by fixing Rs. 4,000 towards declaration of dividend and Rs. 6,758 towards 
irrecoverable advances. He will not be liable for costs but bear his own costs. 
So far as the 8th respondent Ganapathi: Subramania Iyer 1s concerned, we fix his 
liability at a sum of Rs 25,000 of which Rs. 15,000 will be for unjustified declaration 
of dividend and Rs. 10,000 towards irrecoverable advances. In addition, he will 
pay Rs. 1,000 for costs to the Offizial Liquidators and bear hig own costs. Out of 
the sum of Rs 1,750 recoverable as costs from the 5th and 8th respondents, the 
Official Liquidators will pay Rs? 1,250 as fees to the senior Counsel and Rs. 500 to 
the junior Counsel The rest of the costs can be taken by the Official Liquidators 
from the estate. Except as directed herein, the parties will bear their own costs. 
We may formally point out that the result is that the Official Liquidators have 
succeeded ın part in OSA No. 8 of 1961-to the extent to which the lability of 
respondents 5, 7 and 8 has been increased toa sum of Rs. 2,000 plus Rs. 6,758 
plus Rs. 10,000 that 1s, Rs. 18,758 from Rs. 10,000 fixed by the learned Judge in 
respect of the 11recoverable advances made after 7th March, 1947 and tothe extent of 
Rs. 10,000 in respect of the liability forthe period prior to 7th March, 1947 which 
has been fastened on the Sth respondent Dr. T. S. Varadachari. The cross- 
objections in O.S A. No. 8 of 1961 are dismissed without costs. " 


The 8th respondent Sr1 K. V. Ganapathi Subramania Iyer will be entitled to 
have the liability of Rs 25,000 plus Rs. 1,000 adjusted out of the deposits in his 
name and his son's name straightway. 


P.R.N. O.S.A. No. 8 of 1961 allowed in part; 
Cross-objections dismissed. 

O.S A. Nos. 17, 35 of 1961 and 
62 of 1960 dismissed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT:LMR. S. RAMACHANDRA IYER, Chief Justice AND MR. JUSTICE 
K. SRINIVASAN. , 


N. K. T. Sivalingam Chettiar 
y. 
The Commrissioner of Income-tax, Madras . Respondent. 





.. Applicant* 


Income-tax Act (XT of 1922), sections 34 (1) (a), 34 (3), Proviso 2—Re-assessment—In consequence of 
finding of Appellate Commissioner—Finality of finding not contemplated —Initiation of re-assessment proceedings— 
Order of Appellate Commissioner upset by Tribunal—Re-assessment proceedings, not affected. 


Merger of Judwal Orders—Order of subordinate authority—Reversal variation or confirmation by superior 


authority—Principal of merger—Applicable only to the subject-matter of proceeding—Ineidental finding leadui 
up to independent proceedings—Not affected. 8 finding lea ing 


The assessee, who left India ın 1938 for Malaya, carried on business there for eight years, and 
returned to India on 21st March, 1946 bringing with him Rs. 16,000 said to be his accumulated foreign- 
profits. In the account books ofone Rin Bombay asumof Rs 10,000 wasin deposit in the assessee’s 
name as on 13th April, 1946 In the assessment proceedings before the Income-tax Officer for 1947- 
48, ıt was explained that the deposit of Rs 10,000 ın R’s accounts was part of the foreign remittance of 
Rs. 16,000. But the Officer treated the entire Rs. 16,000 as the assessee’s undisclosed business profits 
received on 13th April, 1946, and assessed the same to tax ın the assessment year 1947-48. On appeal, 
the Appellate Assistant Commissioner added Rs 10,000 only mm the assessment for 1947-48, and held 
that the balance of Rs. 6,000 was to be treated as income for the prior assessment year 1946-47. On 
further appeal by the assessee, the Tribunal held that Rs 10,000 was part of Rs. 16,000, and since the 
amount of Rs 16,000 was brought to India on 21st March, 1946, 1t should be regarded as having been. 
received during the account year relating to the assessment year 1946-47. Meanwhile, acting on the 
finding of the Appellate Commissioner, the Income-tax Officer commenced proceedings under section’ 
34 of the Act for the assessment year 1946-47, and assessed the entire amount of Rs. 16,000 for the assess- 
ment year 1946-47, on the basis of the Tribunal's decision 1n respect of the assessment year 1947-48. 
The rc-assessment for 1946-47 was confirmed 1n appeal by the Tribunal. On a reference at the ins- 
tance of the assessee, the assessee contended that the finding under section 34 (3) must be a final finding 
and if that finding was lost by the Tribunal’s order, the initiation of proceedings under section 34 
would be without jurisdiction. 


———M CMM REP ERR Se a So 
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Held : The principle of merger of a judicial order of the subordinate officer into the order of the 
superior authority deciding the appeal against the former, can only be in regard to the operation of 
às con relating to the subject-matter thereof : 1t cannot extend to proceedings taken independent- 

y OF it. 


The order of the Tribunal in the instant reference can be regarded as the operative decision 1n res- 
pect of the assessment for the year 1947-48 alone ‘That cannot apply to the finding of the Appellate 
Commissioner ın regard té the sum of Rs 6,000 in so far as ıt formed the foundation for starting inde- 
pendent assessment proceedings under section 34 for the year 1946-47 What the second proviso to 
section 34 (3) contemplates 1s a different period of account of the same assessee or a different assessee. 


A plain reading of section 34 (3) with proviso (2) enacting an exception to section 34 (1) (a)? would 
show that the Income-tax Officer can commence proceedings 1f there had been a finding by the autho- 
rity concerned under any one of the sections mentioned there The statute does not contemplate 
any case of merger. The fact that subsequent to the initiation of such proceedings, the order of the 
Tribunal had superseded that of the Appellate‘Commussioner, cannot take away the jurisdiction of 
the Officer to initiate the proceedings. 


The second proviso to section 34 (3) will enable the Officer to reopen the assessment even of third 
parties in consequence of a finding given against the assessee : The finding ın such a case under the 
sections enumerated can, therefore, be only an incidental one There can be no question of merger 
of an incidental finding in the ultimate assessment order which relates to a different assessee , 


The question where the Tribunal or authority sets aside the incidental finding which has given rise 
to proceedings under section 34, whether the Jurisdiction of the Officer to continue the proceedings 
subsists did not arise and was not answered. 


Case referred to the High Court by the Income-tax Appellate Tribunal, under 
section 66 (1) of the Indian Income-tax Act, 1922 (XI of 1922) in R.A No. 725 of 
1960-61. : 


K. Srinivasan and D. S. Meenakshisundaram, for Applicant. 
S. Ranganathan, (Special Counsel for Income-tax), for Respondent. 


The Judgment of the Court was delivered by 


Ramachandra Iyer, C.J.—The assessee, who had left India about the year 1938 
for Malaya, carried on business there for about eight years He returned to this 
country on 21st March, 1946, bringing with him a sum of Rs 16,000. That 
sum, according to him, formed part of the profits earned by him ın the past in 
his business at Malaya. In the accounts of one K V. RM. Ramanathan Chettiar 
at Bombay there was a deposit ın assessee's name as on 13th April, 1946. The 
sum deposited was Rs. 10,000. The Income-tax Officer, who enquired into the 
matter of the assessment, was told that thatsum of Rs 10,000 invested with 
Ramanathan Chettiar was part of the larger sum of Rs. 16,000 which he 
brought from Malaya. The Officer did not accept that version. He treated the 
entire sum of Rs. 16,000 admitted by the assessee to have been brought from Malaya, 
as undisclosed business profits and included that sum in the income of the assessee 
for the assessment year 1947-48, the relevant year of account having ended with 
31st March, 1947. This assessment proceeded upon the footing that the 1ncome 
was received by the assessee on the date disclosed in the account books of K. V. RM. 
Ramanathan Chettiar, that is. 13th April, 1946. The assessee appealed to the 
Appellate Assistant Commissioner, who held that, as the actual amount disclosed 
by the account books of K. V. RM. Ramanathan Chettiar was only the deposit of 
Rs. 10,000 the inclusion of a sum of Rs. 16,000 in the assessment for the year 1947-48 
could not be sustained, and he accordingly restrictéd the addition to Rs. 10,000. 
About the balance, he observed : 


“ Therefore, ıt must be accepted that 1f there was a sum of Rs. 6,000, ıt could only be treated 
as an income arising 1n the * previous year’ for the assessment year 1946-47 or as income remitted 
in that assessment year." 


This order was dated 25th November, 1957. "Thereafter, on 23rd October, 1958 
the Income-tax Officer commenced proceedings under section 34 on the assessee for 
the assessment year 1946-47. Meanwhile, the assessee had appealed to the Appel- 
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late Tribunal against the order of the Appellate Commissioner, including in his assess- 
ment the sum of Rs. 10,000. The Tribunal, by its order dated 15th December, 
1958, accepted the version of the assessee that the deposit with Ramanathan Chettiar 
was made out of the sum of Rs. 16,000 brought by the assessee from Malaya, and held 
that as that amount had been brought into the taxable territories on 21st March, 
1946, the entire sum of Rs. 16,000 should be regarded as having been received during 
the period of account relevant to the assessment year 1946-47, and, in that view 
cancelled the assessment altegether. 


The Income-tax Officer who had initiated proceedings under section 34, had the 
benefit of this order of the Appellate Tribunal before he concluded the assessment 
proceedings The assessee contested the validity of the proceedings on two grounds 
(1) that the proceedings having been initiated more than eight years after the ending of 
the year of assessment, were barred by limitation ; and (11) that he was not a resident 
in the taxable territories during the year of account, as it could not be said that 
when he arrived heie on 21st March, 1946, he was likely to remain in the taxable 
territories for not less than three years. The Income-tax Officer overruled these con- 
tentions, and assessed the entirety of the sum of Rs. 16,000 as income received by 
the assessee during the period relevant to the assessment year 1946-47. This assess- 
ment has been affirmed by the Appellate Assistant Commussioner as well as by the 
Appellate Tribunal. 


Two questions have been referred to us in connection with this assessment. 

They are : 

1 Whether the re-assessment under section 34 of the Act is valid in law ? . 

2 Whether the treatment of the assessee as a resident but not ordinarily resident by 
applying the provisions of section 4-A (a) (1v) 1s correct ? 

The second question does not require detailed consideration by us, in view of 
our decision in R C. No. 48 of 1957. This is conceded by the Counsel appearing 
for the assessee in this case. Following that decision, we answer the question 1n the 
affirmative and against the assessee. 


On the first question, the contention of learned Counsel for the assessee is that 
inasmuch as no proper notice had been issued to the assessee under section 34, after 
the Appellate Tribunal passed 1ts order on 15th December, 1958, in relation to the 
assessment for the year 1947-48, the issue of notice on the basis of the Appellate 
Assistant Commuissioner's order in that year's assessment, should be considered as 
1nvalid, as that order had later merged into the one passed by the Appellate Tribunal. 
It ıs, therefore, argued that the proceedings ın the present case should be regarded 
as having been commenced independent of the order of the Appellate Assistant Com- 
missioner and that having been initiated more than eight years after the close of the 
assessment year 1946-47, the proceedings should be held to be barred by limitation. 
Both the Officers of the Department as well as the Áppellate Tribunal held that, not- 
withstanding the subsequent order of the Appellate Tribunal, the finding given by 
the Appellate Assistant Commissioner that a sum of Rs. 6,000 might have been re- 
ceived by the assessee during the previous year of account was sufficient to give juris- 
diction to the Income-tax Officer to 1nitiate proceedings under section 34 for the 
assessment year 1946-47. "The Tribunal states : 

* On the date on which the Income-tax Officer reopened the assessment, it was only the Appel- 
late Assistant Commissioner's order that was before him containing, as it did, the finding. im 
question If subsequently this order had been vacated, ıt cannot thereby cease to give necessary 
authority to the Income-tax Officer under the second proviso to section 34 (3), which had been already 
invoked Even otherwise, the Tribunal's order, proceeding as it did, on entirely a different line 
of approach to the matter on hand, left this finding of the Appellate Assistant Commissioner severely 
alone The Tribunal did not find 1t necessary to upset the finding which, therefore, even after the 
Tribunal’s order must stand out by itself even after both of them coalesced into one as claimed by 
Mr Srinivasan ” 

Learned Counsel for the assessee has repeated before us the same contention 
that he urged before the Tribunal. To put it briefly, the argument is that, 1n order 
to ehtitle the Income-tax Officer to rely upon the second proviso to section 34 (3), 
the finding given must have been a final one. In support of this contention learned 
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Counsel has relied upon the fdriiliar principle of merger of a judicial order of the 
subordinate officer into the order of the superior authority deciding the appeal 
against the former. The Supreme Court in Collector of Customs, Calcutta v. The 
ak ae Commercial Co , Ltd.1, hás stated therule as to merger in a comprehensive 
orm thus : 


_ “In all cases after the appellate authority had disposed of the appeal, the operative order was 
that of the final authority whether 1t had reversed, modified or confirmed the original order ” 


This principle has been applied to cases arising under the Income-tax Act in 
Commissioner of Income-tax v. Amritlal Bhogilal & Co.*, where it was observed : 
. “ If an appeal ıs provided agaist an order passed by a Tribunal, the decision of the appellate 
authonty 1s the operative decision 1n law Jf the appellate authority modifies or reverses the deci- 
sion of the Tribunal, it 1s obvious that it is the appellate decision that 1s effective and can be enforced 
In law the position would be just the same even if the appellate decision merely confirms the decision 
of the tribunal As a result of the confirmation or affirmance of the decision of the tribunal by the 
appellate authority, the original decision merges 1n the appellate decision and it is the appellate 
decision alone which subsists and 1s operative and capable of enforcement ... io 


It will, however, be noticed that the principle of merger stated above can only 
be in regard to the operation of the decision relating to the subject-matter thereof : 
1t cannot extend to proceedings taken independently ofit To explain what we mean, 
the order of the Appellate Tribunal can be regarded as the operative decision in res- 
pect of the assessment for the year 1947-48 alone. That cannot apply to the finding 
of the Appellate Assistant Commissioner, in regard to the sum of Rs. 6,000 1n so far 
as it formed the foundation for starting assessment proceedings under section 34 for 
the year 1946-47. What the second proviso to section 34 (3) contemplates 1s a different 
period of account of the same assessee or a different assessee. 


Aga n 1n regard to matters covered by section 34 (1) (a), the reopening of the 
assessment should have been made within eight years of the close of the year of assess- 
ment. Proviso (2) to section 34 (3) enacts an exception to that provision and it 
enables a re-assessment to be made 1n such cases, 1f 1t arises 1n consequence of, or to 
give effect to, any finding or direction contained 1n an order under section 31, sec- 
tion 33, section 33-A, section 33-B, section 66 or section 66-A A plain reading 
of the section would show that the Income-tax Officer can commence proceedings if 
there has been a finding by the authority concerned under any one of the sections men- 
tioned above. The statute does not contemplate any case of merger. On the other 
hand, the contention that the re-opening of the assessment under section 34 can be 
made only after the decision of the final statutory authority, would lead to considera- 
ble inconvenience and will also be contrary to a principle recognised 1n the applica- 
tion of the statute of limitation, namely, that where there ıs more than one period , 
of time for commencing proceedings, limitation has to be reckoned from the earliest 
point of time. For the two reasons stated above, namely (1) that the principle of 
merger of the order of the subordinate authority into the order of the appellate 
authority applies only with regard to the actual subject-matter of the decision and (11) 
that the plain terms of the section would make ıt competent for the Income-tax 
Officer to commence proceedings under section 34 whenever any ofthe orders speci- 
fied 1n the sections mentioned above has been passed, we are of opinion that 1t would 
be competent for the Income-tax Officer to commence proceedings under section 34 
of the Act immediately after the order of the Appellate Assistant Commus- 
sioner. The fact that subsequent to the initiation of such proceedings, the order 
of the Appellate Tribunal had superseded that of the Appellate Assistant Com- 
missioner, cannot take away the jurisdiction of the Income-tax Officer to initiate the 
proceedings. 


It must be remembered that the second proviso to section 34 (3) will enable the 
Income-tax Officer to reopen the assessment even of third parties 1n consequence 
of a finding given against an assessee. The finding 1n such a case under the sections 
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enumerated in that provision can, therefore, be only an incidental one. There can 
be no question of merger of an incidental finding 1n the ultimate assessment order 
which relates to a different assessee. 


Of course there may be cases where the Appellate Tribunal or other authority 
sets aside the incidental finding, which has given rise for an action being taken under 
section 34. Whether, 1n such cases, the jurisdiction of the Income-tax Officer to 
continue the proceedings under section 34 subsists, 1s a question with which we are 
not concerned here In the present case, the order of the Appellate Tribunal did not 
say that the sum of Rs 6,000 was not received by the assessee during the year re- 
levant to the assessment year 1946-47 Therefore, the finding reached by the Ap- 
pellate Assistant Commissioner, would give the necessary power to the Income-tax 
Officer to initiate the proceedings under section 34 of the Act. 


It has been argued that the maintaimability of the proceedings under section 34, 
depended on the continued existence of the Appellate Assistant Commissioner's order, 
and that as that order had been superseded by that of the Appellate Tribunal, the 
jurisdiction of the Income-tax Officer to sustain the said proceedings should be held 
to have ceased In other words, the argument ıs that inasmuch as the proceedings 
initiated under section 34, to take up the assessment for the year 1946-47, were on 
the basis of the Appellate Assistant Commussioner's order of the year 1947-48, the 
foundation thereof must be held to have disappeared when once that order had 
merged ın the order of the Appellate Tribunal A fallacy underlies this contention. 
The assessment proceedings for the year 1946-47 were no doubt initiated as a result 
of the finding given by the Appellate Assistant Commissioner 1n the course of the 
proceedings relating to the assessment for the year 1947-48. But apart from that 
circumstance, 1t 1s an independent proceeding The fact that the order ın those 
proceedings merged in the final order of the Appellate Tribunal relating to that year, 
cannot mean that the proceedings taken for the assessment year 1946-47 are rendered 
invalid This will be clear from the decision of the Privy Council 1n Bommadevara 
Naganna Naidu v Ravi Venkatappayya!. In that case there was a dispute between 
the landlord and his tenant as to the extent of rent payable. In respect of a certain 
period, the landlord filed a surt to recover a certain amount of rent. The original 
Court passed a decree accepting the case of the tenant as to the amount due. That 
was reversed, on appeal, by the High Court The judgment of the High Court was 
later set aside and that of the original Court restored by the Privy Council. Before 
the Privy Council gave its decision, the landlord had filed suits for the subsequent 
periods Those suits were decided on the authority of the decision of the High Court, 
which was then under appeal to the Privy Council No appeal was filed by the 
tenants as against the decree in the subsequent suits. But a suit was filed for recovery 
of the excess collection on the basis of the decision of the Privy Council. This Court 
heldin Sır Raja Bommadevara Venkata Narasimha Naidu v. Rant Venkatappayya* 
that ıt would be competent for the tenants to enforce their rights even with regard 
to the subsequent periods as the judgment for their recovery depended on the de- 
cision of the High Court which was later set aside by the Privy Council. This deci- 
sion was over-ruled by the Privy Council in the decision to which we have made 
reference earlier on the ground that the decree in regard to the subsequent years’ 
rent must be taken to be subsisting and valid till ıt has been reversed or superseded 
by some ulterior proceedings and not on any theory of a dependant judgment ceasing 
to have effect on the earlier one being set aside 


It would follow from the principle accepted in the decision stated above, that 
the assessment proceedings initiated under section 34 for the year 1946-47 being 1n- 
dependent proceedings, cannot be made to depend upon what subsequently happened 
to the assessment proceedings relating to the year 1947-48. 


In Commissioner of Income-tax v. Amritlal Bhogilal Co *, the Income-tax 
Officer, while assessing a partnership firm, granted a renewal of registration of the 
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firm under section 26-A of the Act and made the assessment on individual partners. 
There was an appeal against the order of assessment to the Appellate Assistant Com- 
missioner. Pending that appeal, the Commissioner of Income-tax, purporting to 
act under section 33-B (1), cancelled the registration of the firm and directed the In- 
come-tax Officer to make a fresh assessment. It wascontended that as a result of 
the decision in the appeal preferred by the assessee against the Income-tax Officer's 
order of assessment, the order of registration passed by that Officer had ceased to 
be the order of the Income-tax Officer and became, by reason of the principle of 
merger, the order of the appellate authority, which ıt was not competent Ior the 
Commissioner to cancel. The Supreme Court pointed out that the order of regis- 
tration passed by the Income tax Officer was independnt of the assessment and did 
not form the subject-matter of the appeal against the order of assessment and that, 
therefore, there could be no merger of the order of registration 1n the appellate order. 
They observed : 

“Even after the appeal 1s decided and m consequence the appellate order 1s the only order which 
is valid and enforceable in law, what merges in the appellate order 1s the Income-tax Officer’s order 


under appeal and not his order of registration which was not and could never become the subject- 
matter of an appeal before the appellate authority ” 


Applying that principle to the present case, we hold that the conclusion reached 
by the Appellate Assistant Commissioner in the assessment proceedings relating to 
the year 1947-48 that a sum of Rs. 6,000 was received by the assessee 1n the year 
previous to the relevant year of account, did not form the subject-matter of the 
appeal before the Appellate Tribunal, as the Income-tax Department did not file 
any appeal ın regard to that That finding cannot, therefore, merge ın the order 
of the Appellate Tribunal regarding the assessment to the effect that even 
the remaining sum of Rs 10,000 which alone formed the subject-matter of appeal, 
was v received by the assessee during the year of account with which ıt was con- 
cerned. 


We are, of opinion that the finding of the Appellate Assistant Commissioner 
would form a valid basis for the initiation of proceedings under section 34 of the Act 
in the present case, and we therefore answer the first question in the affirmative and 
2 Do seem The assessee will pay the costs ot the Department Counsel's 

ee Rs. 3 


V.B. — Answered accordingly. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT ‘Mr. S RAMACHANDRA' IYER, Chief Justice AND Mr. Justice 
K SRINIVASAN. 





A. H. M. Allaudin .. Applicant* 
y. 
The Commissioner of Income-tax, Madras .. Respondent. 


Income-tax Act (XI of 1922), sections 49-A, 50—Double tax relief —Whether allowable on provisional 
foreign tax—Particulars of refund claim filed in time—Belated. application 1n prescribed Form—Rejectton as time- 
barred—Validity—No provision in Act for application form—Rules prescribing form—Whether directory or 
mandatory. 


Income-tax (Double Taxation Relf) (Ceylon) Rules, 1942—Rule 4. 


For the assessment year 1946-47, the assessment of the assessee was completed in 1947. The m- 
come included income from business carried on in Ceylon. The final assessment of the assessee 
under the Ceylon law was made only on 23rd May, 1955 In a letter addressed to the Department 
by the assessee on 26th May, 1948, the assessee claimed a refund on the basis of double taxation relief, 
enclosing a statement to the letter, giving full particulars of the mcome assessed, the tax due, the taxes 
paid by him, and the Ceylon double taxation rechef The Department ın correspondence kept 
asking the assessee to obtain and send certificates of finality for all assessments under the Ceylon tax 
Jaw On 4th December, 1951, the assessee agam wrote to the Department enclosing a formal apph- 
cation praying for double taxation relief After two years, the Officer rejected the application as 
time-barred The Appellate Assistant Commissioner rejected the appeal against the order as 


*T C No 72 of 1962 and W.P. Nos. 532 and 3rd December, 1963. 
533 of 1959. s 
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incompetent. The Tribunal agreemg with that view also held that the application made in 1951 was 
time-barred. It did not consider the effect of the letter dated 1948. On a Referénce under section 


Held, the assessec 1s entitled to the refund by virtue of the notification issued by the Government of 
India under section 49-A of the Act Section 50 of the Act only enacts a priod of limitation for applica- 
tions for refund and no reference to any particular form in which the application has to be preferred 1s 
prescribed therein. Rule 4 made under the Government Notification prescribing a particular form 
for application for refund 1s not mandatory ın the sense that if the apphcatiof 1s not in that particular 
form, the claim to refund itself cannot be negatived. 


e. 
Generally speaking, the rules ate intended to give effect to the statute, and unless there should be a 
contrary,intention expressed anywhere, failure to comply with what are mere formal requirements of 
a rule cannot destroy the substantive right created by the provision of the statute. 


The form prescribed by the rules only requires the applicant to state certain particulars These 
particulars 1n fact had been given by the assessee in his letter to the Officer on 26th May, 1948. ‘The 
letter would constitute a valid application for refund within the the meaning of the rules 


The Act requires that an application for refund should be made within time on the basis of taxes 
paid both in India and abroad — Notwithstanding that the foreign assessments had not become final. 
the application for refund made on the basis of such provisional assessments 15 not opposed to law. 

Case referred to the High Court by the Income-tax Appellate Tribunal, under 
section 66 (2) of the Indian Income-tax Act, 1922 (XI of 1922), In R.A. No. 965 
of 1957-58. 


T. V. Viswanatha Iyer, T. V. Ramanathan and S. Narayanaswami, for 
Applicant in T.C. No. 72 of 1962. 


P. S. Raghavarama Sastry and V. Srinwasan, for Petitioner m W.P. Nos. 532 
and 533 of 1959. 


S. Ranganathan, Special Counsel for Income-tax on behalf of Respondent. 
The Judgment of the Court was delivered by 
Srinivasan, J.—The question that stands referred to us for decision is : 


“Was the assessee entitled to relief from double taxation with reference to the assessment 
for the year 1946-47 2” 


For the previous year ending with 31st December, 1945, the Indian assessment 
of the assessee was completed 1n. 1947. It included the foreign income, that 1s to 
say, income from business carried on in Colombo, of Rs. 1,73,964. Upon the total 
income, the tax was computed at Rs. 1,20,346. On appeal, however, the total foreign 
business income was reduced somewhat, and the tax liability was also reduced to 
Rs. 1,07,678-8-0 . After giving effect to various payments made by the assessee, 
it was determined that a refund of Rs. 12,667-8-0 was due to the assessee. 


It appears that the first Ceylon assessment was also made 1n 1947 and a tax of 
Rs 2,21,756 was levied and paid. There was an additional assessment made some 
time later and the tax computed as due was also paid. The final assessment was, 
however, made by the Ceylon authorities only on 23rd May, 1955 The income was 
determined as Rs 2,93,247 and the tax as Rs. 1,45,828. The Ceylon authorities 
granted double taxation relief of Rs 53,616-50 nP. This was computed on the basis 
of the Indian income-tax of Rs. 1,07,678-8-0 less a sum of Rs. 455-8-0 being Indian 
tax on Indian income not assessed in Ceylon. The net figure of tax computed for 
the purpose of granting double tax relief was Rs. 1,07,223, half of the above was 
granted as double taxation relief by the Ceylon authorities. 


From 1948 onwards, correspondence had been going on between the assessee 
on the one hand and the Income-tax Officer, Special Circle, Madurai, on the other. 
In a letter dated 26th May, 1948, the assessee enclosed a statement giving full parti- 
culars of his income and tax liability for the years 1942-1946. He pointed out that he 
had to pay taxes in two countries, and that the total taxes payable in both the countries 
even exceeded the income, unless adjustments were allowed. In a statement accom- 
panying this letter, he furnished details of the incomes assessed, the tax due, the 
taxes paid by him and the Ceylon income-tax double taxation relief, the balance of 
tax payable and the refund due. He set out the relevant figures and pointed out that 
refund was due to him to the extent of Rs. 43,769 on the assessment for the year 1946 
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47. He urged an early settlement, as he was not in a position to pay the taxes without 
taking into account the ultimate repayment that would be due to him, and he Speci- 
fically asked that the amount of such repayments should be held against the taxes 
due and only the balance should be collected from him. Apparently, 1n response to 
this request, 1n the excess profits tax proceedings against the assessee for the chargeable 
accounting period ending with the 31st of December, 1945, the resulting demand of 
Rs 53,306 was held in abeyance for adjustment against the total 1ncome-tax re- 
fund by the order of the Income-tax Officer. This order 1s dated 12th July, 1948. 


There appeais to have been subsequent correspondence between the assessee 
and the Department, and the Department kept asking the assessee to obtain and send 
certificates of finality for all the assessments to 1ncome-tax and excess profits duty 
made on the assessee 1n Ceylon and alsq asked the assessee to prefer claums for double 
taxation relief. In one of his replies, the assessee wrote to the Income-tax Officer 
that claims for double taxation relief could be made as soon as the assessments in 
Ceylon had become final. 


On 4th December, 1951, the assessee 1nformed the Income-tax Officer that the 
Ceylon assessments had not yet become final, and enclosed a formal application 
praying for double taxation relief 1n respect of the assessment for the assessment 
year 1946-47. Almost two years later, the Income-tax Officer 1nformed the assessee 
that his application dated 4th December, 1951, was rejected, as 1t was time-barred. 
On appeal, the Appellate Assistant Commissioner thought that the order of the 
Income-tax Officer related to a provisional claim and not to a final claim and that 
there could not therefore be an order which was appealable under any of the provi- 
sions eof the Act. He accordingly dismissed the Appeal as Incompetent. On a 
further appeal, the Tribunal was apparently inclined to agree with the view taken 
by the Appellate Assistant Commissioner. It held, however, that if the letter dated 
4th December, 1951, was regarded as a regular application for double taxation relief, 
that application was out of time It declined to consider the point whether the very 
first letter of the assessee dated 26th May, 1948, would constitute a valid application 
for relief. It accordingly dismissed the appeal. e 


On the application of the assessee under section 66 (1) of the Act to refer a 
question to the High Court being dismissed, the matter came before this Court by 
way of an application under section 66 (2) of the Act. This Court pointed out that 
the letter dated 26th May, 1948, was consistent with the form prescribed by the rules 
to ask for relief from double taxation and that this feature had been overlooked by 
the authorities and also by the Tribunal. The Tribunal was accordingly directed 
to refer the question set out above, and in preparing the statement of the case, the 
Tribunal was asked to record a specific finding whether the application dated 26th 
May, 1948, satisfied the requirements of the rules and whether the subsequent letter 


was only an application in effect asking for the disposal of the earlier application 
preferred on 26th May, 1948. 


In its Statement of the Case, the Tribunal states ın paragraph 19:— 


" In our opinion, the letter of the assessee dated 26th May, 1948, more or less contained all the 
information required to be filled ın the above form In the absence of any specific reference to the 
letter dated 26th May, 1948,and having regard to the various letters addressed by the Income-tax 
Officer calling for claims to be filled, we consider that the letter dated 4th December, 195 1, cannot 
be taken to be an application asking for the disposal of the earlier application. preferred on 26th 


May, 1948 ' 

It is not quite clear what the conclusion of the Tribunal really is If the letter 
dated 26th May, 1948, was aletter asking for the determination of the quantum of 
double taxation relief which the assessee would be entitled to, and the particulars 
furnished ın that letter contained all the information necessary to enable the Income- 
tax Authorities to determine the quantum of relief, then that letter, regarded as an 
application for refund, remained undisposed of. The Tribunal is no doubt right 
in saying that 1n the subsequent letter dated 4th December, 1951, there was no specific 
reference to the earlier letter which constituted an application and that it was still 
pending before them. , 


I. ALLAUDIN v. C.1.T., MADRAS (Srinivasan, J.). _ 429 
N 


The question does not appear to bring out the specific point ın controversy. 
What really calls for our decision 1s whether there was a valid application claiming 
refund, or whether the application was beyond time. This necessarily raised the 
question whether the letter dated 26th May, 1948, 1s an application as contemplated 
iby the rules. 


It ıs not disputed that the assessee 1s entrtled to refund by virtue of the Notifica- 
tion issued by the Government of India under section 49-A of the Income-tax Act. 
"This notification purported to make certain rules for the granting of relief 1n respect 
of income on which tax had been paid both in'British India and in Ceylon. Rule 3 
states that 1f any person proves to the satisfaction of the Income-tax Officer that 
he has paid, by deduction or otherwise, tax for the corresponding year in Ceylon 
on the same part of his income, he shall be entitled to refund of a sum computed m 
a particular manner. Rule 4 requires that the application for refund of income-tax 
under these rules shall be made to the Income-tax Officer of the district in which he 
ordinarily resides and that such application may be presented by the applicant ım 
person or by a duly authorised agent or, may be sent by post and shall be in Form T 
appended to the Rules. Rule 51s word for word the same as section 50 of the Income- 
tax Act. It enacts a period of limitation, and it lays down that no claim for refund 
of 1ncome-tax or super-tax shall be allowed unless 1t is made within four years from 
the last day of the financial year commencing next after the expiry of the previous 
year 1n which the income arose, accrued or was received. We may notice in passing 
that nowhere 1n section 50 of the Act 1s there any insistance upon any particular 
form 1n which the claim to refund has to be made. Section 50 enacts only a period 
-of limitation which 1s embodied ın identical terms in rule 5. We have thus the posi- 
tion that by Rule 3 a right to refund ıs created which, ın the absence of a’claim made 
"within four years from a particular date, can no longer be enforced. It 1s the 
intermediate Rule 4 which prescribed the application for the refund to be made in a 
particular form, and the question we have to consider 1s whether this rule ıs mandatory, 
ın the sense that 1f the application ıs not ın that particular form, the claim to refund 
itself can be negatived. 


It 1s not contended by Mr. Ranganathan, learned Counsel for the Department, 
that the letter dated 26th May, 1948, did not furnish all the necessary particulars 
for the computation of the amount of refund to which the assessee would be entitled. 
It was ın the form of a letter along with which a statement of all the requiréd partı- 
<culars was furnished The only defect, if ıt can be so-called, 1s that 1t was not couched 
in the Form which 1s appended to the Rules. Generally speaking, we may observe that 
rules are intended to’ give effect to the statute, and unless there should be a contrary 
jntention expressed anywhere, failure to comply with what are mere formal require- 
ments of a rule cannot be taken to destroy the substantive right created by the provi- 
sion of tbe statuté. Was it then the intention of these rules that unless the applica- 
tion was made 1n that particular form, the claim to refund itself could not be main- 
tained ? We are exceedingly loath to believe that a substantive right that is created 
‘by the statute can be converted into a mere shadowy relief by an insistence upon 
ithe observance of a rule, whith, as far 4s we can see, does not affect the substantive 
might created by the statute. The Form prescribed by the Rules only requires the 
applicant tó state that he had paid 1ncome-tax in Ceylon for the relevant year on a 
part of his income which had also been assessed to tax under the Indian Income-tax 
Act, and that he had paid the stated amount as Indian Income-tax , he has to satisfy 
the Income-tax Officer in this regard. Then follows the prayer for relief of a sum 
computed by the assessee himself to which he would be entitled under the Double 
Taxation Relief Rules Each and every one of these particulars which are expected 
to be included 1n the Form prescribed were 1n fact given by the assessee 1n the en- 
closure to his letter dated 26th May, 1948. Unless we can say that the failure to 
adopt the precise Form prescribed 1n the Rules renders the claim an invalid claim, 
buds : no doubt that the letter réferréd to 1s a valid application for réfund within 
the Rules. , | 
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In a decision of the Calcutta High Court in The Commissioner of Income-tax, 
Calcutta v. Burmah Oil Company, a similar question arose. The assessee, a non- 
resident company, ın its return of income showed particulars of both Indian and 
foreign 1ncome. But the foreign 1ncome was not 1ncluded in the total income for 
the assessmen:s for certain years, as the decision in the Rahegh Investment Case?, 
held the field. While the matter was pending 1n the Courts, the assessee sent two, 
letters to the Incomé-tax Officer claiming relief from double taxation in respect of 
the United Kingdom tax. This was accepted as a provisional claim. Subsequently 
the records were transferred to Bombay, where the decision 1n the Reliegh Investment 
Case*, was not binding, and proceedings under section 34 of the Indian Income-tax 
Act, were started for all the assessment years. Revised returns were submitted 
along with the claim fordouble taxation relief. The Income-tax Officer accepted 
the earlier letters as provisional claims and granted relief thereon. “But, in so far 
as the revised assessments were concerned, he took the view that the claims were 
time-barred and were not properly made 1n the prescribed form. On appeal, the 
Appellate Assistant Commissioner and the Tribunal upheld the claim of the assessee 
that the claim to refund was 1n time. The matter came on a Reference to the High 
Court, and the learned Judges pointed out that as section 50 of the Indian Income-tax 
Act did not prescribe how and in what manner the clarm was to be made, a claim 
in any form, 1f made within four years, would satisfy the requirements of the statute. 
They further said that even section 49 did not mention how a claim for refund was 
to be made, but merely laid down the conditions which the assessee must satisfy 
before he was entitled to refund. The relevant rule which they had to consider 1s 
analogous to Rule 4 of the Ceylon Double Taxation Relief Rules and that rule also 
specified that an application for refund shall be made 1n a specified Form. In that 
case, the letter of the assessee did not conform to the Form prescribed. The case 
before the Calcutta High Court'was further complicated by the fact that even the 
assessments in those cases were made under section 34 beyond the period of four 
years specified in section 50 of the Income-tax Act The learned Judge took the view 
that the word ‘shall’ and the word ‘ Form’ appearing 1n the relevant rule are only 
directory and not mandatory, for, to hold otherwise, would result in manifest 
injustice and great hardship. "With respect, we adopt the same view, andin the cir- 
cumstances of the case, we are of opinion that the letter of 26th May, 1948, 1n which, 
the clatm was made complies with the requirements of the law and cannot be regarded 
asinvalid. The letter of the assessee in 1951, which the assessee submitted 1n formal 
compliance with the request of the Income-tax Officer is a superflous one and on the 
basis of that letter the Department is not entitled to say that the claim was made 
beyond the period of limitation. 


Though the point does not directly arise, we may refer to one other aspect. It 
appears that the Ceylon assessments were made final in about 1955. While itis 
true that the precise quantum of the refund due to the assessee would depend upon 
such final assessment and 1t 1s common knowlege that assessments in foreign countries. 
take much longer than four years to be completed, section 50 of the Income-tax 
Act, however, fixed a period of limitation of four years within which the claim to 
refund has to be made. Normally, well within the period of four years, at least 
provisional assessments are made in foreign countries, and ıt is only on the basis of 
those provisional assessments that an assessee can make an application for refund. 
We have pointed out that at this stage he has to specify the income or that part of 1t. 
which has suffered double taxation, the amounts of tax that he has paid to the foreign. 
government and the amounts of tax that have also been paid under the Indian Income- 
tax Act. In one of his letters, the Income-tax Officer asked that certificates of finality 
for all the assessments of 1ncome-tax and excess profits duty made on the assessee 
in Ceylon should be obtained and forwarded along with the claims for double tax 
relief. The assessee repeatedly pointed out that the foreign assessments had not 
become final. Nevertheless, the law does require that an application for refund should 
be made on the basis of taxes paid both in India and abroad. Notwithstanding 
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that the foreign assessments had not become final, the application for refund made 
on the basis of such provisional assessments 1s not opposed to the provision of law 
or the Rules thereunder. We are only referring to this aspect of the matter so that 
any misapprehension that may exist 1n the minds of the taxing authorities that a 
claim for refund could not be validly entertained unless certificates of finality were 
produced is not in consonance with the provisions of the Act. 


In the light of what we have stated, the question 1s answered in favour of the 
assessee, who will be entitled to his costs. Counsel’s fee Rs. 250. 


Two writ petitions have been filed by the assessee. In W. P. No. 532 of 1959, 
a writ of certiorari 1s prayed for to quash the orders of the concerned authorities lead- 
ing to the order of the Appellate Tribunal rejecting the claim to refund In W. P. 
No. 533 of 1959, a writ of mandamus has been prayed for to, direct the Income-tax 
Officer to entertain and dispose of the application for refund. In the light of our 
decision in Tax Case No. 72 of 1962, the relief prayed for 1n these writ petitions have 
already been granted therein. It ıs unnecessary to pass any orders in these writ 
petitions They are dismissed. No costs in these petitions. 


V.B. Answered accordingly. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT .—Mr Justice M. ANANTANARAYANAN AND MR. JUSTICE 
K. S RAMAMURTI 


E. M. Forster and others .. Appellants* 
V. 
A. N. Parasuram .. Respondent. | 


Copyright Act (III of 1914), sections 1 (2) and (3), 2 (1) (2) and 35 (1)—* Copyright "— Meaning of — 
Infringement—What constitutes— T ests—Laterary copyright —If exists sn title, theme or. plot —Commentary on origi- 
nal work with verbatim quotations intended as a. guide to enable students to answer questions set for examination from 
original work—lf pwacy—Faw dealing—Relevancy. 


Copynght 1s a statutory rnght — It 1s the product of the labour, skill and capital of one which must 
not be appropriated by another, But as copyright 1s a restraint upon human activity and enterprise, 
the provisions of the statute must be generously construed and, under the guise of copyright, the plam- 
tiff cannot ask the Court to close all the avenues of research, scholarship and the frontiers of human 
knowledge 


Where a person has copyright in a literary work, and any other person produces or reproduces the 
work, or any substantial part thereof, 1n any material form, he 15 committing an infringement of copy- 
right. Thisis'the intrinsic or essential test, and if this test 1s not fulfilled, the cause of action does riot 
le. There may be some other contingency, such as conversion of a drama into a novel or non-drama- 
tic work and vice versa in which case other tests might also apply. 


If the infringement is prima facte established, the party can rely upon any of the exceptions enacted 
in section 2 (1) of the Copyright Act, 1914, such as "fair. dealing " specified in section 2 (1) (1). 
Infringing means any copy which willinclude any colourable mmitation, made or imported in 
contravention of the Act 





So far as the original work 1s concerned, there 1s no copyright ın the plot or theme. Ideas and 
opinions are not the subject-matter of copyright but only the form, or the expression of such ideas or 
opmions What ıs protected 1s not the original thought or information, but the onginal expression of 
thought or information m some concrete form It would be an infringement only 1f the defendant 
makes an unlawful use of the form in which the thought or information is expressed ; he would be 
hable only 1f he makes a substantial use of that form and he would not be hable if he merely takes 
from the original work the essential idea, however original, and expresses the idea m his own 
form or uses the idea for his own purposes In the case of infringement of copyright in a novel by 
dramatisation or by the conversion of a dramatic work into a novel or non-dramatic form, piracy may 
arise by a copy of the situations themselves even apart from the verbal expression 


There ıs no copyright ın a title as such An abridgment ıs not an infringement of copyright, and 
1n itself, can be source of copynght. There can be copyright in notes, though the matter contained 
therein may be found in standard works. 


The question of "fair dealing” will arise only ifit 1s established that there has been an infringement 
by substantial reproduction Where the vital part of a work has been reproduced, though such part 
might constitute only some fraction of the entire work, infringement must be held to be made out- The 
two works must be taken and considered as a whole. 
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Where the respondent's work 1s neither an abridgment nor a piece of literary criticism im itself, but 
is merely functional in character, and really a kind of commentary upon the original work designed to 
enable University students to give effective answers to questions that may be set in the University exa- 
minations upon their study of the original work prescribed as a text-book there can be no piracy or 
infringement which 1s actionable. 


It 1s well known that m literary reviews a very small proportion of verbatim quotations from an 
original work 1s always permitted 1n the interests of fair criticism. It cannot be said that a creative 
writer first formulates an idea in a defined form in his mind, and then proceeds to write a work of 
fiction round ıt The literary work certainly does not exist hefore its expression The idea can well 
be taken up by others and treated ın their own way. Even after the work has found its verbal form, 
1t 1s the form which'is protected, and not the theme, plot or characters e 


When the defendant has not in effect reproduced the original work, but his book remains distinct- 
ly his creation, even if 1t be regarded as an abridgment of the original in part and in part a running 
commentary on 1t, there,'1s no infringement giying rise to a cause of action 


. On appeal from the Judgment and Decree of the Honourable Mr Justice 
S. Ganapatia Pillai dated the 20th day of January, 1960 and passed m the exercise of 
the Ordinary Original Civil Jurisdiction of the High Court in C S. No. 15 of 1957. 


R. Gopalaswami Ayyangar and C. S. Padmanabhan, for Appellants. 
V. Thiyagarajan and T. Aravamutha Ayyangar, for Respondent. 


The Judgment of the Court was delivered by 


Anantanarayanan, 7.—In 1924 Mr. E. M. Forster, the English Novelist, 
published ‘‘ A Passage to India ?, a work of fiction which was also a penetrating 
study of the Indo-Anglican social climate , the work since became famous, and has 
recenjly been dramatised Certain exclusive rights of publication in this work 
were assigned by Mr. Forster to Edward Arnold (Publishers), Limited, by an In- 
denture of Agreement, in March, 1924. In 1955-56, the University of Madras 
prescribed ‘‘ A Passage to India ”, as a text-book for the students taking the B.A. 
Degree. Mr A.N Parasuram (respondent) published a Guide-book for students 
to the novel ‘‘ A Passage to India”’,1n or about December, 1954 Two actions 
were instituted ın the Original Civil Jurisdiction of this Court, respectively by 
Mr A.N. Parasuram (respondent) on the one hand, and Mr BE M. Forster and 
Messrs. Edward Arnold (Publishers), Limited on the other, both relating to the 
alleged infringement of the copyright in the original work by the publication of the 
Guide-book They were tried together by Ganapatia Pillai, J , and dealt with 
by means ofa common judgment, the learned Judge held that there was no such 
infringement by substantial reproduction of the original novel and that the Guide- 
book of Mr. Parasuram amounted to an “‘ independent literary effort on his part". 
The suits were disposed of 1n the light of these and other findings, and the present 
appeal is by Mr. Forester and Messrs. Edward Arnold (Publishers), Limited, the 
plaintiffs in C.S. No. 15 of 1957, which was dismissed. The sole question that 
concerns us 1n the appeal 1s the alleged infringement of copyright 1n the original 
literary work of Mr. Forster, there were ancillary questions that arose for determi- 
nation, but they do not now concern us. 


There is a very extensive case-law available upon the subject, and we have 
also been referred to passages from the following works, namley, 8 Halsbury (Simonds 
Edition), page 372 et seq., Copinger (Ninth Edition), Russell-Clarke on Copyright 
and Industrial Designs (1951 Edition), and Corpus Juris Secundum, Volume 18. 
In this context itself, it may be convenient to notice that several of the leading 
authorities were also reviewed by Rajagopala Ayyangar, J., ın Blackwood Sons v. 
Parasuram!. Before proceeding to any discussion of the principles, as could be 
gleaned from the case-law and standard treatises, we think, however, that it 1s of 
some importance first to set down the relevant part of the Copyright Act III of 
1914, which admittedly governs the rights of parties, though subsequently repealed 
by Act XIV of 1957. Section 1 (2) of the Act runs as follows . 

* (2) For the purposes of this Act, ‘copyright’ means the sole right to produce or reproduce the 
work or any substantial part thereof in any material form whatsoever, to perform, or 1n the case ofa 
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ecture to deliver, the work or any substantial part thereof in public , 1f the work is unpublished, to 
publish the work or any substantial part thereof ; and shall include the sole nght— 


(a) to produce, reproduce, perform, or publish any translation of the work , 

(b) 1n the case of a dramatic work, to convert ıt into a novel or other non-dramatic work ; 

(c) 1n the case of a novel or other non-dramatic work, or of an artistic work, to convert 1t into a 
dramatic work, by way of performance m public or otherwise , 

(d) 1n the case ofa hterary, dramatic or musical work, to make any re€ord, perforated roll, cine- 
matograph film, or other contrivance hy means of which ,the work may be mechanically performed 
or delivered , 
and to Zuthorise any such acts as aforesaid. 


** (8) For the purpose of this Act, publication in relation to any work, means the issue of copies 
of the work to the public, and does not include the performance ın public ofa dramatic or musical work, 
the dehvery in public ofa lecture, the exhibition in public of an artistic work, or the construction ofan 
architectural work of art ,.. 4... eese 

2. (1) Copyright ın a work shall be deemed to be infringed by any person who, without the consent 
of the owner of the copyright, does anything the sole right to do which 1s by this Act conferred on the 
oe of the copyright , provided that the following acts shall not constitute an infringement of copy- 
rignt 

(1) Any fair dealing with any work for the purposes of private study, research, criticism, review, 
or newspaper summary.” 

We have set forth this part of the statute verbatum above, for an important 
reason It will at once be obvious that where a person has copyright in a literary 
work, and any other person produces or reproduces the work, or any substantial 
part thereof, ın any material form, he ıs committing an infringement of copyright. 
That 1s the intrinsic or essential test, and, 1f that test is not fulfilled, the cause of 
action does not lie. But there may be some other contingency, such as the cenver- 
sion of a drama, which ıs an original literary work, into a novel or non-dramatic 
work, similarly, the original literary work might be a novel, and 1t might be converted 
into a drama which could be performed in public, in those instances, other 
tests might also be applicable. If the infringement 1s prima facie established, 
the party sued can rely upon any of the exceptions enacted 1n section 2 (1) of the 
Act, which will enclude “ fair-dealing " as specified 1n section 2 (1) (2). In this 
context, ıt may also be of somesignificance to note the interpretative definitions in 
section 35 (1) of Act III of 1914 ‘‘ Infringing " 15 interpreted as ** any copy, 1nclud- 
ing any colourable imitation, made or imported 1n contravention of the provisions 
of this Act". The rationale of this statute was thus expressed by Lord Atkinson 
in Macmillan & Company Ltd v. K. and F Cooper! —* 

** Copynght ıs therefore a statutory nght . the moral basis on which the principle of these 
protective provisions rests 1s the eighth commandment, ‘Thou shalt not steal’ It ıs for this reason 
that Lord Halsbury begins his Judgment in Walter v Lane,?, with the following words ‘ I should very 
much regert 1t 1f I were compelled to come to a conclusion that the state of the law permitted one man 
to make a'profit and to appropriate to himself what has been produced by the labour, skill and capita! 
of another ' It will be observed that it is product of the labour, skill and capital of one which 
must not be appropriated by another, not the elements, the raw material, 1f one may use the expression, 
upon which the labour and skill and capital of the first have been expended. ” . 


In this very context, it 1s equally important to note that the countervailing 
consideration must be that, as copyrightis a restraint upon human activity and 
enterprise, the provisions must be generously construed Under the guise ot copy- 
right, the plaintiffs cannot ask the Court to lose allthe avenues of research, 
scholarship and the frontiers of human knowledge, Kartar Singh v. Ladha Swgh?. 


The refinements of the law may be set forth 1n the form of certain propositions. 
We shall then refer to certam leading decisions upon' the subject, and analyse 
the incidence of the established principles upon the facts of the present case ‘There 
ıs wide authority for the proposition that, as far as the original literary work is 
concerned, ideas and opinions are not the subject-matter of copyright, but only 
the form, or the expression of such ideas or opinions The principle has been 
expressed in Copinger, with lucidity, in the following passage (page 149) ° 


1 (1923) 46 MLJ 687 ILR. 48 2, LR (1900) AC. 539, 545. 
Bom 292 (PC) 3. AIR 1934 Lah 777. 
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` * What ıs protected 1s not original thought or information but the original expression of thought or 
information in some concrete form Consequently, it 1s only an infringement if the defendant has made 
an unlawful use of the torm in which the thought or information 1s expressed The defendant must, to be 
liable, have made a substantial use of this form , he 1s not liable if he has taken from the work the essen- 


tia] idea, however origmal, and expressed the idea 1n his own form or used the idea for his own pur- 
poses." 


There is no copyright in the plot or theme, per se ; Copinger pages 62 and 174: 
also see Corell: v. Gray!. The other relevant citations, on this aspect, are Donoghue v. 
Alhed Newspapers, Ltd*, Gopal Das v. Jagannath Prasad? and Foy Musw, Lid v. Sunday 
Pictorial, Lid*. Originality, which 1s required, does not relate to 1deas, but to the 
expression of the thought, Unwersity of London Press Ltd. v. Unwersity Tutorial Press 
Ltd?. But certain distinctions do arise, with regard to this general doctrine, when 
we have to consider the special instances of infringement of copyright in a novel by 
dramatization, or by the conversion of a dramatic work 1nto a novel or other non- 
dramatic form (section 1 (2) (b) and (c) of the Act). In such cases, piracy may 
arise by copy of the situations themselves, even apart from the verbal expression 
(pages 170, 173 and 174 of Copinger). The point to note here 1s that, in the matter 
before us, we are not concerned with any alleged conversion of the novel of Mr. 
Forster into a dramatic form, but with the publication of Guide-book to the study 
‘of the novel, which had been prescribed as a text-book for students taking the B.A. 
Degree in the Madras University. 


Copyright is thus a statutory claim, and the complaint must be established 
within the strict provisions of the Act. Questions have come up before Courts 
whether an abridgment of an original work would constitute an infringement 
of copyright equally, whether such abridged work could upon its own status, claim 
the protection of copyright. Questions have arisen whether there could be copyright 
ina title to a work; and whether there could be copyright in a particular arrangement 
of a pre-existing non-copyright material, or the publication verbatim of speeches 
delivered by another. Macmillan v. Suresh Chunder Eb, 1s of particular interest, 
Since the point involved was whether the selection and arrangement of non-copy- 
right poems in such a work as Palgrave’s ** Golden Treasury " «could clam pro- 
tection. The principle was enunciated that protection could be claimed, for, 
as Lord Eldon laid down in Longman v. Winchester? “‘ in... .a work consisting ofa . 
selection from various authors, two men might perhaps make the same selection; 
but that must be by resorting to the original authors, not by taking. advantage of 
the selection already made by another". Walter v. Lane®, 1s also of interest, because 
it related to the publication of verbatim transcripts of the speeches of another, 
it was held that such a person was an ‘ author’ of the report within the meaning 
of the Copyright Act, and entitled to protection. It has been clearly laid down that 
there is no copyright ın a ‘title’ as such, since this is not substantial enough to merit 
the claim to protection It may be capable of protection only in a * passing off? 
action; see Dicks v. Yates? and other authorities listed in Halsbury (Simonds Edn.), 
Volume 8, page 377, under paragraph 691. What ıs of more relevance to the 
present matter 1s that an abridgment 1s not an infringement of copyright, and, 
in itself, could be a source?of copyright. Thus, there could be copyright in Notes, 
even though the matter contained therein might be found m standaid works; see 
Halsbury, page 375, paragraph 688; Copinger, pages 153 and 154, Russell-Clarks, 
page 23 Macmillan & Company, Limited v. K. and F Copper19. See also Gyles v. 
WAlcox!!. 


With the propositions relating to ‘‘ Fair Dealing we need not concern our- 
selves immediately, for that will arise only if it could be otherwise estabhshed for 
the appellants that there has been an infringement by substantial reproduction 
in the present case. If that ıs not made out, there is a failure at the threshold of 


Il. 30 T.L R. 116 7. 16 Vesey 269. 

2 LR (1938) Ch. 106 8. LR. (1900) A.C. 539. 

3. A.LR. 1938 All. 266. 9, L.R (1881) 18 Ch. D. 76 (C.A ) 

4 (1960) 1 AILE R. 703 at 707 10. 46 M.L.J 637: LL.R. 48 Bom 292 (P.C.), 
5. LR.(1916) 2 Ch 601 at 608 11. 2 Atk. 141. 

6. LL.R. 17 Cal. 951. ° 


É) FORSTER 7. PARASURAM (Anantanaryanan, J.). 435 


the claim, and the question does not really arise whether Mr. Parasuram (respon- 
dent) could clam that he is protected by any of the objectives of ** Fair Dealing ”. 
With regard to the test for determining whether infringement exists, the authorities 
are clear that it 1s not merely quantitative, 1t could well be qualitative. Where 
the vital part of a work has been reproduced, though such part might constitute 
only some fraction of the entire text, the infringement has been made out In 
this respect, the two works must be taken and considered as a whole. The relevant 
authorities on this point will be found set forth 1n 8 Halsbury, page 427, para. 777- 


We are now in a position to consider the arguments upon which the alleged 
infringement is pressed, 1n the context of the present facts and the two works before 
Court. 


The learned Judge has furnished a sunimary of the plot and an outline of the 
novel, ** A Passage to India ” in hus judgment. We shall not refer to that aspect 
further here, both for the sake of brevity, and as the novel has been widely read. 
In commenting upon the arguments, we shall assume some acquaintance with the 
theme and structure of the novel Of more direct significance is the character 
of Mr Parasuram’s publication. It ıs styled “ E. M Forster, A Passage to India, 
(Everyman’s Guide) ". Sri Gopalaswami Ayyangar for the appellants contends 
that this, in itself, 1s misleading and an invasion of the rights of his chents; unwary 
customers at book-shops might purchase this cheaper-priced book, under the 
delusion that thereby they were acquiring the original work itself, in a cheap edition. 
We do not think that this argument has any substance. As we have earlier affirmed, 
there 1s no copyright ın the tytle and purchasers, whether of the original work or 
of the guide, are most unlikely to be illiterate, or unacquainted with Engtish. It 
will be perfectly clear to them, from the words enclosed 1n brackets as a sub-title, 
that they were acquiring, not the original work, but a guide for University students". 
The introduction consists of fifteen printed pages, and includes studies of the life 
and works of Forster, of Forster as a Novelist, of the story 1n outline, and of the plot, 
as analysed by the respondent. This is followed by the section headed '* Textual 
Essays", from pages 16 to 57. These appear to us to be very skilfully arranged, ın 
such manner that they contrive to present an abridgment of the novel itself, though 
the sequence 1s according to the incidents, and not as a. chronological narrative. 
This part 1s followed by “ Character Sketches ” and ‘“‘Character Contrasts”? (pages 
61 to88); they comprise all the main characters in the novel. Finally there are 
“© General Essays’? upon such subjects as Forster’s conteptions and philosophy of 
life, the racial issue involved 1n the novel, the element of religious symbolism in it, 
and the significance of the ‘Title’. This description of Mr. Parasuram’s book 
will suffice to show that it is really some kind of commentary upon the original work, 
designed to enable University students to give effective answers to questions that 
may be set in the University Examinations, upon their study ofthe novel. Actually 
the respondent’s work is neither an abridgment, nor a piece of literary criticism 
in itself Itis functional in character, and everything in ıt has beén subordinated 
to the main function. 


There was some discussion before us of the degree to which the language of 
Mr Forstef had been copied by the respondent in his work, in the light of the esta- 
blished principle that the verbal expression 1s protected, and is the subject of copy- 
right. The learned Judge has also discussed this aspect, particularly bearing in 
mind the qualitative test that we have earlier referred to; if the vital part of the ori- 
ginal work 1s abstracted, even it may be a fragment, that would be piracy. But, 
upon this argument, the appellants can proceed very little further, and learned 
Counsel has been compelled to concede this. Several phrases have been quoted 
from the original work, and there are a very few entire quotations. Upon the 
apsissima verba thus reproduced, a statistical analysis has been made, including words 
in quotations, and the entire percentage works out to 0.616 (six out of thousand). 
It may not be profitable to reproduce the particulars here. We do not think that 
it can be pretended, for a moment, that Mr. Parasuram's style has any affinity with 
that of Mr. Forster. It is true-that the learned Cougsel for the appellants drew 
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our attention to several passages in the Guide-book, which had reproduced passages 
from the original work, with very slight modifications, such -as a combination of 
clauses or a change from the direct voice into indirect voice. But these are very 
isolated fragments, 1n a work, the texture of which 1s wholly distinct from that of the 
original novel. We do not think that this could be better illustrated than by a 
verbatim quotation from the Guide upon the romance ‘between Adela Quested and. 
Ronny Heaslop. ° 


i 


* As a lover Ronny comes out a somewhat better man Even here he never seems to have touched 
the heights , indeed his love knows no heights It 1s Just a commonplace, plain affair, with animal 
thrills and mechanical embraces leading eventually to the altar If Adela’s love for Ronny is riddled 
with doubts, Ronny's love for Adela is a little Weak. He seems inhibited and unable to let himself go. 
Adela’s crisis merely whips him into a last blaze, but the end is near and when Adela goes over to the 
other camp, Ronny, like a spent swimmer, seizes the temporarily abandoned I:fe-belt of safe bachelor- 
hood firmly. ....” i 


It may certainly be a matter for grievance to a creative writer, like Mr Forster, 
that the people in his novel and what happens to them are not accepted in the 
simple communion of understanding ın which people and events in real life are 
accepted by us, that may very well be what he desires from his readers, and not this 
dissection, with its heavy analysis and accumulated metaphor But, equally, we 
have to be fair to Mr. Parasuram (respondent). His objective was not to express 
his appreciation of the novel, or his enjoyment of ıt, or even to make a contribution 
towards literary criticism He was concerned to aid students tdking the B A. 
Degree, 1n answering the several questions that would no doubt be set for them, 
upon the novel, 1n the examination papers for that Degree. He mught well have 
been guided by considerable experience, in framing his studies 1n the manner that 
he has“done, and even ın the language he has employed’ If the entire result ıs 
unfortunate, from the point of view of Mr. Forster or his Publishers, the musfortune 
springs from a fact unrelated to the present legal proceedings, the fact that students 
taking the B.A. Degree were compelled to study the novel, and constrained to 
answer questions upon tts plot, theme, personalities and incidents. Itıs abundantly 
clear that, either upon the principle of substantial reproduction, or even qualitative 
reproduction, as far as the verbal expression of the original work goes, there has 
been no infringement. It 1s well-known that, in literary reviews, a very small 
proportion of verbatim quotations from an original work ıs always permitted, in 
the interests of fair criticism. Even taking the Guide-book of the respondent in 
its entirety, 1t can by no means be said that such a proportion has been exceeded. 


Mr. Gopalaswami Ayyangar has sought to base his main argument, not on 
this aspect, but upon a contention that substantial reproduction has occurred, or 
at least that the Guide-book is a colourable imitation of the original which amounts: 
to such infringement by reproduction, because the Copyright law cannot be narrow- 
ly construed as to exclude the theme, incidents and personalities of the novel 
altogether from its scope This is an interesting argument which deserves scrutiny 
and we shall deal with it immediately, 


In other words, assuming that there 1s no copyright 1n the plot, theme and. 
incidents of an original literary work, and that, intrinsically, copyright concerns 
the form or verbal expression, nevertheless 1s there a tertium quid, a component of a 
creative work which 1s between the plot or theme and the words clothing 1t which, 
can also claim protection under Copyright law? Learned Counselrelies upon a 
passage in Corpus Juris Secundum, Volume 18, page 217, for the view that 


infringement 1f carried to a sufficient extent. Complete or substantial identity between the origina? 
and the copy 1s not required ” 


We have scrutinised this argument with the care which it certainly deserves, 
but find that 1t 15 not tenable, in relation to the established facts of the record No 
doubt, such characters as Fielding, Aziz, Adela Quested, Ronny Heaslop or Mr. 


- 
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Turton are creatures wholly of Mr. Forster’s imagination as are, equally, the events 
that occurred to them and their reactions, as described ın the novel. Mr. Para- 

suram (respondent) was not dealing with some other novel, nor did he set forth the 
events of the story, and give character sketches of the personalities, borrowing 
from any other source, his material was bodily taken from the original literary work. 

But the precise point ıs that ıt 1s this material which cannot claim protection, in 

its own right, the verbal expression of 1t 1s protected, and even the material may 

be protected as such, but only in the special case ofa conversion of the novel into 

dramatic form. An abridgment does not infringe copyright, and the very idea 

impliés that the incidents and personalities in the two works areidentical Learned 

Counsel contends that the title “‘ A Passage to India”’, is itself symbolic, much 

more 1s meant than the mere ship's passage which enabled Fielding to come and. 
stay 1n India for some time, and what the áuthor had 1n mind was the passage to: 
the heart of the people of the vast country, India, and the impossibility of achieving” 
this, so long as the power relationship of the ruler and the ruled subsisted ; see the- 
last chapter. But we very much doubt if any creative writer first formulates an idea, 

in this form, 1n his mind, and then proceeds to write a work of fiction round it. 

Certainly, the literary work does not exist, before its expression. The idea could. 
well be taken up by others, and treated in their own way. But even after the work. 
has found 1ts verbal form, ıt ıs the form which ıs protected, and not the theme, 

plot and characters. 'The argument could be sustained if Mr. Parasuram (res- 
pondent) had, in effect, reproduced the original work, though deviously. Certainly, 

he cannot be convicted of this, and his guide-book remains distinctly his creation 

even 1f 1t be regarded as an abridgment of the novel, in part, and, in part, a running 

commentary upon it. Our study of the several authorities cited before u$, does 

not reveal any room for this perspective of approach, as valid within the ambit of 
Copyright law. : 


No other matter arises for our determination ın this appeal. The question of 
* fair-dealing ’ does not arise, because of the failure of the appellants to make out a. 
case of infringement frima facie 


The appeal fails and ıs dismissed Under the particular circumstances, we: 
direct that the parties will bear their own costs. 


P.R.N. ——— Appeal dismissed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


(Appellate Jurisdiction.) 


PRESENT :—Mnm. JusricE M. ANANTANARAYANAN AND Mr Justice K.S.. 
RAMAMURTI 


G. Murugesa Mudaliar .. Appellant* 
y. . 
The Management of Messrs S.U.S. Davey Sons, Madras 
and another .. Respondents 


Industrial Disputes Act (XIV of 1947), section 33-C, sub-sections (1) and (2)-—Scope and nature of 


The true position of law 1s that section 33-C (2) of the Industrial Disputes Act (XIV of 1947) 1s 
wider ın 1ts scope than section 33-C (1) of the Act so that the labour Court would have jurisdiction to 
proceed into the question of the right of the appellant (Employee) to the back wages claimed provided 
the benefit 1s capable of bemg computed in terms of money. g 


Appeal under Clause 15 ofthe Letters Patent against the Order of the Honour- 
able Mr Justice Veeraswamı dated'»2nd November, 1961, and made in the exercise 
of the Special Original Jurisdiction of the High Court in Writ Petition No 723 of 
1961 presented under Article 226 of the Constitution of India to issue a Writ of 
certiorari calling for the records 1n GP No. 488 of 1959 on the file of the Labour 
Court, Madras, and quash the order dated 25th March, 1961 and made therein.. 


1 





*Wrıt Appeal No 77 of 1962. 4 3rd December, 1963. 
56 
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B, Lakshminarayanan, for Appellant. i : 
M.R. Narayanaswamy, for 1st Respondent. 
The Additional Government Pleader on behalf of the State. 


The Judgment of the Court was delivered by 


Anantanarayanan, f. :—This Writ Appeal instituted by the second respondent in 
W P. No. 723 of 1961 before Veeraswami, J., will 6bviously have to be allowed, ın 
the light of the decision of the Supreme Court in Central Bank of India v. Rajaggpalan! 
which was followed and applied to the facts of W.A. No. 213 of 1962, decided by 
the Honourable the Chie‘ Justice and my learned brother Ramamurt,, J. 


Thefactsin the present matter are that the second respondent was an employee 
of the management of Messrs. S.U.S. Davey Sons, Madras, the writ petitioner before 
the learned Judge. He was dismissed from service with effect from 21st February, 
1959. But, admuttedly, the order of dismissal was set aside by the Additional 
Commissioner for Workmen’s Compensation, on an appeal petition filed by the 
second respondent (the present appellant) under section 41 of the Madras Shops 
and Establishments Act. The effect of that, as the learned Judge (Veeraswami, J.) 
himself states, was undoubtedly as though the order of dismissal did not exist. Sub- 
sequently, the management sought to challenge the order of the Commissioner by 
successively filing a Writ Petition and a Writ Appeal in this Court, both of which 
proceedings were unsuccessful. The appellant claimed back wages or salary for 
the period from 21st February, 1959 to 31st October, 1960. He instituted appli- 
catiorfs in the Labour Court to compute such wages payable to him, as though they 
constituted a ‘ benefit’ to which the appellant was entitled, under section 33-C (2) 
of the Industrial Disputes Act. c 


In making the rule ms: absolute and quashing the order of the Labour Court 
is so far as ıt related to the question of the maintainability of the applications filed 
by this appellant, Veeraswami, J., acted upon the view of the scope of section 33-C(2) 
of the Industrial Disputes Act which had been earlier adopted by fhe learned Judge 
is W P. No. 193 of 1960 and W.P. Nc. 273 of 1960. In bref, the view was that 
the scope of section 33-C (2) was co-extensive or identical with the scope of section 
33-C (1) of the Act, and that unless the benefit was embodied or formed part of the 
settlement or award, or 1t arose under the provisions of Chapter V-A, no application 
would lie under section 33-C (2). But it is precisely this view of section 33-C (2) 
which has been departed from in the decision of the Supreme Court that we have 
earlier referred to, 2nd the judgmentin Writ Appeal No. 213 of 1962 which follows 
that decision. Learned Counsel for the respondent-employer does not dispute that 
the true position at law 1s that section 33-C (2) is wider m 1ts scope than section 33-C 
(1), so that the Labour Court would have jurisdiction to proceed into the question 
of the right of the appellant to the back wages claimed, provided the benefit is 
capable of being computed ın terms of money. Learned Counsel for the employer 
desires, however, to make a reservation in respect of pleas that might be validly 
urged by him in the Labour Court itself, upon the precise application of the prin- , 
ciples of section 33-C (2) of the Act to the facts of the instant case. ‘That, however, 
is a matter that does not concern us at the moment, since the applications are pending 
and therefore the maintainahility ıs manifest, in the light of the principle that we 
have referred to. 


The Writ Appeal is, accordingly allowed, setting aside the issue of the writ 
by the learned Judge. The parties will bear their own costs. 


K.L.B. ` Appeal allowed. 





: 1. (1963) 2 LL J. 89. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :—Mn. Justice M. ANANTANARAYANAN. 


Messrs, T. Namberumal Chetty & Sons .. Petitioner” 
v. 
State of Madras represented by the Accommodation Controller, 
Madras and others ° .. Respondents. 


Madras Buildings (Lease and Rent) Control Act (XVIII of 1960), section 4 (1) and (2) (b) (1)—Market 
walue for fixing for rent—Plinth area of actual structure or sestdentral building alone to be taken into consideration. 


The Court 1s justified in taking the plinth area of the actual structure or residential building alone 
into consideration in working out the formula of fair rent as provided for ın the Madras Buildings (Lease 
and Rent) Control Act and under the Rules »To argue from the fact that “ building " 1s defined in 
section 2 (2) (a) of the Act as inclusive of the “‘garden, grounds and out houses, 1f any, appurtenant to 
such building”? and that 1n consequence the entire area inclusive of the compound should be taken 
into consideration for purposes of ascertaming market value under section 4 (2) (b) (u) 1s to fly ın the 
face of the explicit language used by the Legislature. Market value has to be ascertained, not with 
reference to the “ Building” but exclusively with reference to “that portion of thesite on which the 
residential. building ts constructed " 


Petitions under section 25 of Madras Act XVIII of 1960 praying the High 
Court to revise the orders of the Court of Small Cause, (II Judge) Madras 
dated 18th March, 1963, and made in H.R.A. Nos. 254 and 255 of 1962 
(H.R.C. Nos. 1606 and 1607 of 1961, Rent Controller, Madras). 


C.V.V. Gopalaswam: for G. Ramakrishna Iyer and S.V.B. Row, for Petitioner. 


The Court made the following , 


ORDER :—These are related Revision Proceedings, sought to be instituted 
by Messrs. T. Namberumal Chetty & Sons (landlords) from the order of the Courts 
below, with regard to the fixation of fair rent. The only point upon which these 
proceedings have been pressed, for admission, by learned Counsel for revision peti- 
tioner (landlords) appears to me to be so clearly concluded by the explicit language 
of the statute, that I have no hesitation in dismissing these proceedings in lumine. 


As far as I am able to understand the relevant provisions of sections 4 (1) and 
4 (2) (b) (11) of the Act, the area to be taken into consideration, as far as the market 
value under section 4 (2) (b) (ii) is concerned, 1s, in the very words of that sub- 
section “‘ that portion of the site on which the residential building ıs constructed.” 
To argue from the fact that ‘ building ' is defined in section 2 (2) (a) of the Act as 
inclusive of “ the garden, grounds and out-houses, ifany, appurtenant to such build- 
ing ", and that in consequence, the entire area inclusive of. the compound should be 
taken into consideration, for purposes of ascertaining the market value under section 
4 (2) (b) (11), 1s to fly 1n the face of the explicit language used by the Legislature. 
The Legislature has not said that the market value of ‘building’ is to be assessed. 
It has laid it down that the market value has to be ascertained, not with reference 
to the *Building! but exclusively with reference to **that portion of the site on which 
the residential building i$ constructed ” (italics mine). I have no doubt, therefore, 1n 
comung to the conclusion that the Courts below were fully justified in taking the 
plinth area of the actual structure or residential building alone into consideration 
in working out the formula of fair rent as provided for ın the Act and under the 
Rules. The revision proceedings accordingly fail and are dismissed in limine. 


K.S. Revision dismissed in limine. 


a rt 


*CRP. Nos. 2140 and 2141 of 1963. * 24th January, 1964, 
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IN, THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT .—MR Justice P. KuNHAMED KUTTI. 


Rasi Goundar ..  Pehtoner* 
y. 
Muthu Goundar and ethers .. Respondents. 


Criminal Procedure Code (V of 1898) section 145— Petitioner in possession under a registered lease deed — 
Respondent directed not to disturb possession but to file a wil suut —During pendency of civil suit respondent alleged 
to have again disturbed possession of lessee— Proper remedy ° 


In proceedings under section 145, Criminal Procedure Code, the respondents were directed no* 
to disturb the possession of the petitioner under a registered lease deed but to establish their title 
ina Civil Court The respondents filed a civil suit but an application for temporary injunction to 
restrain the petitioner from interfering ‘with their possession of the property was not successful. 
The petitioner averred that the respondents again disturbed his possession and on the police report 
that there was hkelihood of breach of peace, action was taken again under section 145, Crimmal 
Procedure Code Ina petition to quash the proceedings 


Held, the remedy contemplated 1n such circumstances 1s not one "under section 145, Criminal 
Procedure Code, but under?relevant provisions of the Penal Code as for instance section 188, Indiam 
Penal Code. 


Petition praying that ın the circumstances stated in the affidavit filed there- 
with the High Court will be pleased to quash the proceedings in M. C No. 5 of 1962 
on the file of the Court of the Sub-Divisional Magistrate (Judicial), Sankar1. 


K.S. Nadu, for Petitioner 
S.R. Srinivasan, for Respondent. ° 
B. Sriramulu, for the Public Prosecutor on behalf of the State. 


The Court made the following 

ORDER :—The petitioner herein seeks to quash the proceedings in M C No. 5 
of 1962 on the file of the Sub-Divisional Magistrate, Sankar: The circumstances 
under which thejabove proceedings were taken may be shortly stgted 


In M.C.No. 42 of 1960 on the file of the Sub-Divisional Magistrate, Namakkal, 
proceedings had been taken under section 145, Criminal Procedure Code, on a. 
report that there was likelihood of a breach of peace between the petitioner and. 
the respondents and in the order passed therein on a finding given by the District 
Munsif, Sankari, under section 145 (1), Criminal Procedure Code, the petitioner 
who 1s a lessee under a registered lease deed was found to be 1n possession of the pro- 
perty so that the respondents were directed not to disturb his possession but to 
establish their title in a Court of Civil Law. It 1s conceded before me that there- 
after a suit was filed by the respondents to establish their right and that suits still 
pending [It ıs further conceded that during the pendency of this suit, the respon- 
dents also filed an application for a temporary inyunction restraining the petitioner 
from interfering with their possession of the property without success. But it is 
averred by the petitioner that the respondents again disturbed his possession and. 
the learned Magistrate sent the petition for enquiry and on the police report that 
there was likelihood of breach of peace, action was taken again under section 145, 
Criminal Procedure Code, in M.C.No. 5 of 1962 


The question now 1s whether, in the circumstances, it is open to the learned 
Magistrate to take proceedings under section 145, Criminal Procedure Code or 
whether he should have taken other steps to abate interference by the respondents, 


It seems to me that having already passed an order under section 145, Criminal 
Procedure Code, ıt ıs not open to the Magistrate to again take proceedings unde 
the said section on grounds such as those alleged by the petitioner particularly 
when consequent on the order passed by him a suit has been filed in Civil Court to 
establish the rights of the respondents. The remedy contemplated in such cır- 


f 
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cumstancesis not one under section 145, Criminal Procedure Code, but under rele- 
vant provisions of the Penal Code, as for instance section 188, Indian Penal Code. 
The order passed by the learned Magistrate duecting issue of notice to the respond- 
ents under section 145, Criminal Procedure Code, 1n the circumstances, 1s uncalled 
for and has to be set aside. This petition 1s therefore allowed and the proceedings 
taken by the learned Magistrate under section 145, Criminal Procedure Code, 1s 
quashed, ' R 


K.S. $ ————— Petition allowed. 


' IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
(Appellate Jurisdiction) 


Present :—Mr. S. RAMACHANDRA LYER, Chief Justice AND Mm. JUSTICE 
P. RAMAKRISHNAN. 
Messrs. East India Industries (Madras) Private Ltd. e»  Appellant* 


p. | 
The Regional Provident Fund Commissioner, Madras e» Respondent. 


Employees? Provident Fund Act (XIX of 1952), sections 1 (3) (a), 2 (l-a), Sch I, Items 5 and 6—Produc- 
dion of waterproof packing paper and tarbaulin—Manufacture— Meaning adapting or treating article for sale\etc.— 
Factory within scope of Act—Sectton 1 (3) (a)—Factory “in which fifty or more persons employed "— 
«Continuity of fifty persons ın employment, not envisaged —Employment for one day—Act will apply—Sectron 19-A 
—Reference to Central Government—Scope—Only ın case of difficulty. 


The process adopted in manufacturing waterproof packing paper was to smear with tar a sheet 
of paper and then superimposing another like sheet and press them together The other product tar- 
paulm was manufactured by treatmg Jute gunnies with tar Having regard to the opening words of 
the sentence of Schedule I “any industry engaged inthe manufacture of any of the following articles" 
and to the definition of the word “manufacture” as mcluding treating and adopting articles, the factory 
ae Te the above two articles will come withm the purview of the Employees’ Providen 

und Act, 

Section 19-A gives right to the parties concerned to refer 1n case of difficulty, for the opmion of the 
‘Central Government. Where the Provident Fund Commissioner did not find any difficulty in the 
ascertainment of the number of workers employed in the factory,t cannot be said that 1t was obliga- 
tory upon the Confmissioner to refer the matter to the Centra] Government 


The words “m which fifty or more persons are employed ”, used m section 1 (3) (a) of the Act does 
not envisage a continuity of employment of all the fifty persons The fact that fifty workers worked at 
least for one day ın each year, would be sufficient to bring the case within the scope of the section 


Observations ın regard to section 19-A made in Annamala: Mudaliar & Brothers v. Regional Provident 
Fund Commisstonzr, (1955) 2 M L J 271, dissented from 


Appeal under Clause 15 of the Letters Patent against the order of the Honour- 
able Mr Justice Veeraswami dated 17th January, 1962, and made in the exercise 
of the Special Original Jurisdiction of the High Court in Writ Petition No 619 
of 1959 presented under Article 226 of the Constitution of India to issue a Writ 
of certioran calling for the records relating to the order of the Regional Provident 
Fund Commissioner, Madras, the respondent herein dated 11th April, 1958, in 
No. D/MD. 863 Regl. and quash the said order. 


S. Swaminathan and K Ramagopal, for Appellant. 
The Addtional Government Pleader, for Respondent. 


The Judgment of the Court was delivered by 


Ramachandra Iyer, C J —Thus ıs an appeal from the judgment of Veeraswami, J., 
upholding ın part the demand made by the Regional Provident Fund Commissioner 
upon the appellant for payment of the employer’s contribution for the period from 
1st March, 1954 to 31st March, 1958, 1n accordance with the scheme framed under 
the Employees Provident Funds Act, 1952 


The appellant ıs a private limited company running a factory for the manu- 
facture of waterproof packing paper and tarpaulin. The process adopted 1n manu- 
facturing the first article 1s described to be to smear with tar a sheet of paper and then 


$$ 
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superimpose another like sheet and press them together. The product, 1t is claamed, 
has the qualities of a waterproof paper with the advantage of flexibility. The other 
product, tarpaulin, 1s manufactured by treating jute gunnies with tar. According to 
the appellant the number of workers 1n the factory did not exceed fifty except on 
one day 1n each year during the relevant period. The Regional Provident Fund. 
Commissioner called upon the company by his notice dated 11th April, 1958, to 
pay the contribution payable by the employer and also the administration charges. 
and damages. 


So far as the latter two claims are concerned, the learned Judge has held that 
the Regional Provident Fund Commissioner would not be entitled to recover them 
from the appellant. We are told that that forms the subject-matter of another 
appeal and it 1s unnecessary to deal with it now. 


It regard to the claim for the employer's share of the provident fund, the con- 
tention of Mr. Swaminathan for the appellant ıs two-fold. — Firstly, he said that the 
place where the manufacture 1s done cannot be held to be a factory coming within 
the scope of the Employees’ Provident Funds Act, and, secondly, that the Provident 
Fund Commissioner would have no power to claim contribution for a period anterior 
to 11th April, 1958, when he issued the notice So far as the latter portion of the 
argument 1s concerned, we need only refer to what 1s contained in the learned Judges? 
Judgment where he said that the appellant through counsel expressed willingness 
to abide by the direction of the Regional Provident Fund Commussioner to remit 
arrears of the employer's contribution for the period in question On that admission 
we do not see how 1t will be competent for the learned Counsel here to agitate the 
matter over again. . 


There still remains the other question which relates to the liability of the appel- 
lant to pay the provident fund. Such liability ıs disputed on two grounds. First, 
that the premises will not be a factory within the meaning of the Act and secondly, 
that the factory did not have fifty employees throughout the year. The contention 
under the first head is like this that the article manufactured by the appellantis not 
one of those that are mentioned 1n Schedule I of the Act and therefore the provisions 
of the Act will not apply toit. To appreciate the contention 1t 1s necessary to refer 
to certain provisions of the Act as they existed during the material period. Section 1, 
clause (3), which speaks of the application of the Act, provides in sub-clause (a) 
that 1t would apply to every establishment which 1s a factory engaged in any industry 
specified in Schedule I and 1n which fifty or more persons are employed. Item 5 in 
Schedule I 1s paper, and item 6, is textiles. An Explanation has been provided to 
the Schedule which states under clause (c) thereof thus : 


- "The expression * paper’ includes pulp paperboard and strawboard. ” 
Clause (d) states, s 


“the expression * textiles’ includes the products of carding, spmning, weaving, fimshing and 
dyeing yarn and fabrics, printing, knitting and embroidering ? , 


It is argued by Mr. Swaminathan that the products manufactured by the appellant 
can neither be paper nor textiles even within the terms of the Explanation Super- 
ficially considered that undoubtedly appears so, for the waterproof paper manu- 
factured in the appellants factory cannot be regarded as paperboard or strawboard. 
Nor can the jute gunnies treated with tar be regarded as coming under any one of 
the heads specified ın caluse (d) to the Explanation. But the argument ignores the 
very opening sentence of Schedule I which, while referring to the various heads of 
articles, says thus * 


"Any industry engaged in the manufacture of any of the following... .. . ? 
It is thereunder that we find paper and textiles. Therefore, if the factory can be 
Said to be engaged in the manufacture of either paper or textiles, 1t will obviously 
come under that Schedule and thereby within the scope of section 1 (3). The 
word *' manufacture " has been defined under section 2 (1-2) thus- 


“ ‘manufacture’ means making, altering, ornamenting, finishing or otherwise treating or adapting 
any article or substances with a view to its use, sale, transport, delivery or disposal ” 
e 
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Now, if Schedule I 1s read by applying this definition, it would mean that any treat- 
ing or adapting paper or textiles for its use or disposal will be one of the heads con- 
tained under Schedule I. There can be little doubt therefore that paper and gunny 
bags treated with tar for the purpose of their use in the market will come within. 
ScheduleI The factory which manufactures such paper would come under the Act. 
We cannot accept the contention of the learned Counsel for the appellant that the 
factory in the instant case is outside the purview ofthe Act , 

The second question depends on a question of fact. According to the appel- 
lant the factory at all times employed Jess than fifty workers except on one day in the 
year. * The contention of the learned Counsel for the appellant is that if the Pro- 
vident Fund Commissioner did not accept Iris case that the factory 1s not one to 
which the provisions of the Act would apply his duty would be to apply to the Central 
Government under the provisions of section 19-À and, till the sanction of the Central. 
Government is received, he would not be competent to call upon the appellant to 
pay the employer's contribution. In support of his contention reliance was placed on 
the decision ın Annamalai Mudalar & Brothers v. Regional Provident Fund Commissioner! . 
With respect we are unable to share the view expressed by the learned Judge in 
that case. Section 19-À, 1n our view, gives right to the parties concerned to refer 
in case of difficulty for the opinion of the Central Government. For example, 
the appellant could have applied to the Central Government for a finding as to the 
total number of workers 1n. his factory during the relevant period. The Provident 
Fund Commussioner too could have applied for ıt. But where the Provident Fund 
Commissioner did not find any difficulty in the matter of ascertainment of numbers 
it cannot be said that 1t was obligatory upon him to refer the matter to the Central 
Government. . : 

It 1s next argued that even otherwise it would be competent for this Court to 
decide a preliminary question of fact as to whether the conditions necessary for 
imposing the pecuniary liability on the appellant has been satisfied 1n the present 
case We are prepared to accept that contention. The question then 1s whether 
there were fifty people 1n the factory during the relevant period. It 15 admitted on 
behalf of the appellant that fifty people worked at least for one day 1n each year. 
This, ın our opinion, will be sufficient to bring the case within the purview ofsec- 
tion 1 (3) of the Act. The Act is an ameliorative measure intended to benefit the 
permanent workers of an establishment What ıs necessary for these permanent 
workers to get the benefit ıs that there should be fifty workers in that factory. 
In our view 1t would be sufficient if that condition is satisfied at least for one day.. 


It 1s however argued that as section 1 (3) (a) used the words “in which fifty 
or more persons are employed ”’ a continuity of employment of all the fifty persons 
is envisaged under the Act. We are, however, unable to agree with that contention. 
'The appellant 1n the present case has been systematically employing more than that 
number, at least according to him, on one day. ‘There 1s, therefore, no substance 
that the Act will not apply to the factory 1n question. The appeal therefore fails 
and is dismissed with costs. ° i 

VS . ————— Appeal dismissed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
: PRESENT -—Mr. Justice M. ANANTANARAYANAN 


Ayyavoo Petitioner” 


Prevention of Food Adulteration Act (XXX VII of 1954), sections 7, 16 (1) (a) (1) and 2 (1) (a)—Adulterated’ 
milk—Analysts of fat content—Slight difference m analysis by Public Analyst and Central Food Laboratory—No 
inference of alteration of sample by natural cause—Proof of adulteratoon—Reliability of analysis, not affected — 
Accused, an employ e—Not a mitigating factor in awarding sentence for second offence—Practue—Proof of adul- 
teratton—Examinatin of analyst 

The fat content 1n the adulterated milk, according to the Public Analyst was 26 per cent while 
according to the Central Food Laboratory it was2 4 per cent The shght difference would not justify 
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any inference that, notwithstanding the addition of formalin as a preservative ın prescribed quantities. 
the sample seized might have undergone such alteration by natural causes as to render the analysis 
"unreliable, with regard to proof of adulteration 


Ifthe prosecution had established its case prima facie there was no duty cast upon the prosecution to 
anticipate some line of defence and to exclude it by further expert testimony It 1s open to the peti- 
tiıoners to have insisted upon the examination in the witness box of some officer actually responsible for 
making the chemical analysis, and to have cross-examined him upon the points 


9 
The fact that the accused was an employee 1s not a mitigating circumstance which would justify 
the imposing of less than the minimum sentence prescribed by the statute for a second offence 


Petition under sections 435 and 439 of the Code of Criminal Procedure,, 1898, 
praying the High Court, to revise the Judgment of the Court of Session of West 
‘Thanjavur Division at Thanjavur dated 21st January, 1963, and passed in Criminal 
Appeal No. 86 of 1962 (C C No. 214 of 1962 on the file of the Court of the Sub- 
Divisional Magistrate, Thanjavur). 


S. Ramalingam, for Petitioner. 
A. C. Mumswamy Reddy, for the Public Prosecutor on behalf of the State. 
The Court made the following 


Orver :—In my view, the revision petitioner (Ayyavoo) was very properly 
convicted upon the merits by the two Courts below, of the offences under sections 7 
and 16 (1) (a) (€) read with section 2 (1) (a) and (I) of the Prevention of Food 
Adulteration Act, 1954 Indisputably, the sentence (rigorous imprisonment for 
one year and fine of Rs. 2,000), though apparently heavy, 1s the minimum that has 
to be awarded under the law for a second commuission of the offence, as ıs the case 
here. e 2 : 


Learned Counsel for the petitioner urges only two grounds The first ıs that 
there was no * sale" within the meaning of the Act, because the revision petitioner 
(Ayyavoo) 1s only a servant of an employer, and he was taking milk to a relative of 
his master, the milk not being intended for sale at all The point has no substance. 
"The evidence which has been accepted by both the Courts below, 1s very clearly 
to the effect that the Food Inspector (P.W 1) purchased this milk ftom the revision 
petitioner, for cash paid on the spot, and that 1s certainly a ‘ sale’ within the mean- 
ing of the Act. 


The second ground 1s that the milk might have deteriorated ın ıts constitution 
or content, during the appreciable dA that has elapsed between the seizure of 
the milk and the analysis by the Public Analyst. Related to this ground 1s another 
contention urged on behalf of the revision petitioner, that there 15 a shght difference 
between the results of this analysis and a later analysis of the same sample by the 
Central Food Laboratory, Calcutta. This slight difference in the percentage of 
fat and solids not-fat might itself indicate the inference that milk is liable to change 
or deterioration 1n its composition by lapse of time, notwithstanding the addition 
of a preservative such as formalin in the prescribed quantities, 


I have carefully considered the two related grounds, which together form the 
second line of attack in this case. I am unable to see that there is any substance 
in them, or that they are really tenable Under rules 19, 20 and 21 of the Rules 
framed by the Ministry of Health under the Act, formalin has to be added as a 
preservative in prescribed quantities, to ensure that there 1s no deterioration in the 
composition of the milk, between the time of seizure and the time of analysis These 
very rules contemplate that some period may elapse, such as the period of three 
months which has actually elapsed in the present case There are authoritites of 
Courts for the view that 1f the formalin or other prescribed preservative 1s not added 
in the specified quantities, 1t may be unsafe to assume that the sample did not 
deteriorate owing to natural causes , but, admuttedly, those decisions have no 
application here In the present case, the Public Analyst has given a certificate 
in unambiguous terms that ‘‘ no change had taken place 1n the constitution of the 
article that would interfere with the analysis”? In the appellate Court some re- 
liance was placed upon an observation m a text book on ** Milk and Milk Products ” 
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(by Eckles), to the effect that a'particular quantity of preservative will preserve one 
quart of milk for a week or more. That does not at all imply that the quantity 
prescribed under the Rules will not suffice to preserve the sample from deterioration 
during the period of three months that has actually elapsed between the seizure and 
the analysis. The related ground 1s that there 1s a very slight difference between 
the results, as furnished by the Public Analyst, and later by the Central Food Labora- 
tory of Calcutta. The difference is only this. According to the Public Analyst the 
fat content was 2.6 per cent. whereas according to the Central Food Laboratory, 
the fat content was 2.4 per cent. I am unable to see how this could justify any in- 
ference that, notwithstanding the addition of, formalin'as a preservative ın pres- 
cribed quantities, the sample seized might have undergone such alteration by natural 
causes as to render the analysis unreliable, with regard to proof of adulteration. 
As the facts appear in the record, the report of the Analyst 1s clear evidence for the 
view that the milk had been adulterated 


It was always open to a party like the revision petitioner to have insisted 
upon the examination in the witness box of some officer actually responsible for 
making the chemical analysis, and to have cross-examined him upon these points. 
The prosecution had “established its case prima facie, and there was no duty cast 
upon the prosecution to anticipate some line of defence, and to exclude 1t by further 
expert testimony In my view, upon the material on the record, the Courts below 
came to the correct conclusion 1n holding that the offence of adulteration of the milk 
had been established as against the revision petitioner, who was the party 1n actual 
possession of the milk and who sold it. The fact that he was an employee 1s not, 
in my view, a mitigating circumstance of such character as would justify the Court 
in making a special departure, and in 1mposing less than the minimum sefitence 
prescribed by statute for a second offence The conviction and sentence of 1mprison- 
ment and fine are accordingly both confirmed, and the Revision is dismissed. 


V S. ———— Petition dismissed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PREsENT :—Mn Justice M ANANTANARAYANAN. 
S Vaiyapuri and another Petitioner* 
Madras City Police Act (IIT of 1888), section 75—Interpretatoon—Whether only persons who are drunk and 
in addition guilty of riotous, disorderly or indecent behaviour in a public place punishable under the section. 


Both persons found drunk and incapable of taking care of themselves in any public place, and 
persons (who may not be drunk at all) guilty of riotous, disorderly or indecent behaviour 1n a public 
place are punishable in respect of the offence under section 75 of the Madras City Police Act. 


A person who 1s not merely drunk but incapable of taking care of himself will presumably be 
incapable of any act at all and might be immobolised, or ma stupor. It cóuld not have been 
the intention of the Legislature that, ın addition to being drunk and deprived of even the faculty of 
taking care of himself in a public place, the person must also commit some riotous, disorderly or 
indecent act, to come within the mischief of the section The interpretation of the provisions should 
be disjunctive and not additive. 

Petition under sections 435 and 439 of the Code of Criminal Procedure, 1898, 
praying the High Céurt to revise the Judgment of the Court of the Honorary Special 
First Class Magistrate of Coimbatore, dated the 30th of August, 1962 and made in 
STR. No. 809 of 1962. 

R. Santanam, for Petitioners. 

The Public Prosecutor for State. 

The Court made the following 


OnpER —The revision proceeding involves a point of some interest, with 
regard to the interpretation of section 75 of the Madras City Police Act (IIT of 
1888). We may take it as established on the facts and evidence that, according to 

*the Court below, the two revision petitioners (A-1 and A-2) were found guilty of 
110tous and disorderly behaviour in a public place They were each sentenced 


under section 75 to a fine of Rs 35 or to rigorous imprisonment for one week in 
default 


r 


;, 





* Cr R.C. No. 1691 of 1962 4th December, 1963. 
(Cr RP. No 1679 of 1962) x 
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As is well known, section 75 reads as follows . 


^ Whoever ıs found drunk and incapable of taking care of himself, 1s guilty of any riotous, 
disorderly or indecent behaviour m any public place, in any place of public amusement shall be 
liable on conviction to a fine not exceeding fifty rupees, or imprisonment not exceeding. one 
month, or to both. ” 
I have omitted the middle part of the section, which 1s 1mmaterial for our present 
purpose. The queStion is whether the part of the section that I have set forth 
punishes only the persons who are both drunk and incapable of taking care of them- 
selves and are in addition guilty of riotous, disorderly or mdecent behaviour In à 
-public place ; or whether the section should be read disjunctively, so that both 
the persons found drunk and incapable of taking care of themselves in any public 
place, and persons guilty of riotous, disorderly or indecent behaviour in a public 
place, who may not be drunk at all, dre punishable ın respect of the offence. The 
matter seems to have come upon several occasions before this Clourt, and Subba 
‘Rao, J , ın Angamuthn v. The King*, states that a disjunctive reading of the section, 
namely, that both persons found drunk and incapable of taking care of themselves 
in a public place and equally persons, who may not be drunk, but are guilty of 
riotous, disorderly or indecent behaviour 1n a public place, are punishable, has been 
accepted by this Court for about 25 years. The learned Judge also refers to an 
unreported decision of Wallace, J. in which Wallace, J , observed that the alternative 
interpretation would be “almost ludicrous when yiewed along with the general 
intention and scope of the Act’. Horwill, J , pointed out in Kanmya Rao v Emperor? 
that being drunk and incapable of taking care of oneself was itself a separate offence 
under section 75 Recently Ramakrishnan, J , has gccassion to comment upon this, 
incidentally, ın Anantharaman v Ramaswamy?, and the learned Judge observed that 
these two ingredients of section 75 were alternative, the alternative being imphed 
between the first two clauses, of section 75. It 1s mteresting to note that Subba 
Rao, J , in Angamuthu v. The King, that I have referred to earlier, pointed out that 
the section had to be amended, in the interest of clear expression of legislative intent, 
and that, though the learned Judge had doubts on the construction of section 75; 
that had been uniformly adopted, he accepted that construction on the principle of 
stare decisis. 


I'think that another powerful ground can be fuinished why the interpretation 
should be disyunctive, and not additive Thus 1s apart from the fact that according 
to the ‘terms of the section, there 1s a comma after the words ‘‘ whoever 1s found drunk 
and incapable of taking care of himself? The reason 1s that, if we adopt the al- 
ternative interpretation, not only does 1t mean that a sober person who 1s guilty of 
riotous, disorderly or indecent behaviour in a public place ıs not punishable under 
that section at all, but it also means that only persons who are drunk and incapable 
of taking care of themselves, and in that state are guilty of committing riotous, dis- 
orderly or indecent acts, are punishable under section 75. A person who 1s not 
merely drunk but is also incapable of taking care of himself will presumably be 
incapable of any act at all, and might be mmobolised, or m ‘a stupor It could 
not have been the intention of the Legislature that, 1n addition to being drunk and 
deprived of even the faculty of taking care of himself in a public place, the person 
must also commit some riotous, disorderly or indecent act, to come within the mus- 
chief of the section. Consequently, with respect, I adopt the interpretation of the 
learned Judges in the earlier precedents that I have referred to It follows that the 
present revision petitioners were rightly convicted, though there was no evidence 
that they were drunk and incapable of taking care of themselves on the occasion of 
the offence. The Revision Petition ıs accordingly dismissed. 


K.S. Petition dismissed 


[END OF VOLUME (1964) 1 M. L. J. REPORTS] 
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was barred by limitation 9: 


MADRAS AGRICULTURISTS RELIEF ACT 
(IV OF 1939), as amended by Act (XXIII of 
1948), S 19 (2) read with S 16 (11) of Amending 
Act—Scope— rial Court decree passed before 
commencement of Prmcipal Act and appellate 
decree affirmmg it passed subsequent to com- 
mencement of Principal Act—Rught of debtor to 
benefits of S 19 (2) 28 


MADRAS CITY TENANTS PROTECTION 
ACT (III OF 1920) as amended by Act (XIII 
of 1960) —Objects of the Act—Not only to pro- 
tect the tenants of residential buildings but also 
of non-residential buildings—S 9—Ruight to 
purchase the land—Amending Act (XIII of 
1960) withdrawing the benefit extended to non- 
e 


MADRAS CITY TENANTS PROTECTION 
ACT (1920)—(Contd ) 


residential buildings in one locality—It affects 
right to property—It involves violation of Art 14 
and Art 19 (1) (g) or Art 31 of the Constitu- 
tion . 146 


MADRAS ELECTRICITY SUPPLY UNDER- 
TAKINGS (ACQUISITION) ACT (XXIX OF 
1954), S 24—Scope—Retrospective validation 
of action taken under void earlier Madras Act 
(XLIII of 1949)—Vtres—Section 5—Validity— 
Constitution of India (1950), Art. 31 (1) and (2) 
—Compliance with—Crniteria . 126 


MADRAS ESTATES (ABOLITION AND 
CONVERSION INTO RYOTWARI) ACT 
(XXVI OF 1948)—Distribution of the advance 
payment of compensation and the interim 
payment—S 45 of the Act—If ultra vires the 
State Legislature and violative of Article 14 
of the Constitution of India (1950) i 


MADRAS HINDU RELIGIOUS ENDOW- 
MENTS ACT (II OF 1927), S. 76—Letting 
out by trustee of endowment of ryoti lands 
without fixmg any period—lIf lease for a period 
exceeding five years by reason of tenant securing 
permanent right of occupancy m pursuance 
of S 6 (1) of the Madras Estates Land Act 
(I of 1908) requirmg sanction under S. 76 of 
Madras Act (II of 1927)—S. 3 (16) of Madras 
Act (I of 1908)—Waste lands covered with 
shrubs, jungle and like if uncultivable merely 
"because of 1t or of their bemg not cultivated for 
a long time—S. 189 of Estates Land Act— 
‘Civil Court has no jurisdiction—Procedure in 
‘such cases 42 
PRESIDENCY TOWNS INSOLVENCY ACT 
(III OF 1909), Ss 17 and 51 and Provincial 
Insolvency Act (V of 1920), Ss 28 (2), 28 (7) 
and 77—Scope—Orders of adjudication passed 
by both the Bombay High Court and the District 
Court—Relation back and vestmg of insolvent’s 
Property—Section 77 of Act (V of 1920)— 


GENERAL INDEX. 


PRESIDENCY TOWNS INSOLVENCY ACT 
(1909)—(Contd ) 


Scope—Courts to be auxiliary to each other 
š 99 


PROVINCIAL INSOLVENCY ACT (V OF 
1920), Ss 28 (2), (7) and 77—Scope—Courts 
to be auxiliary to each other 99 


STAMP ACT (II OF 1899) (as amended in 
Uttar Pradesh)—Sections 3 and 19-A—Scope 
—Mortgage executed in Uttar Pradesh relating 
to property in West Bengal bearinge stamps 
over-printed with name of West Bengal— 
Uttar Pradesh Officer if can hold not to be duly 
stamped 68 


SURETY—Letter of guarantee—Alteration of 
the liability by reducing the amount—Alteration 
by the principal debtor—If the surety ıs dıs- 
charged—Deed—Alteration of—Rught of parties 
under the deed—How affected 137 


TRANSFER OF PROPERTY ACT (IV OF 
1882), S  53—Scope—Fraudulent transfer— 
What amounts to—Good faith of the purchaser— 
Burden of proof—Suit to set aside a summary 
order under O 21, rule 63 of the Civil Procedure 
Code (V of 1908)—Defence that sale was vorda- 
ble as fraudulent—If open à 49 


S  53-A—Applicabiity—C bringmg in 
N into Ep ecu under an arrangement that 
latter would marry his wife's sisters daughter 
and help him in cultivation and management of 
the properties ın consideration of which N would 
inherit the entire property after C’s death— 
Alienees from Reversioners of C suing for reco- 
very of property m the hands of JV?s sons—WN’s 
sons if can rely on equitable doctrine of part 
performance and 1esst the clam 46 
e 





WAKF ACT (XXIX OF 1954), Ss 3 (1) and 
28 and Hyderabad Endowments Regulations 
1348-F, (1933)—Applicability to secular trusts 
—Deed—Interpretation—Principles à 
8 


GENERAL INDEX. 





BENAMI TRANSACTIONS—Relevant criteria 
—Onus of proof 306 


CARRIAGE OF GOODS—Railway receipt 
to “self” endorsed 1u favour of anothe: for deli- 
very—Railway receipt falling into hands of 
third party who erased the endorsement and 
pasted a white paper over it and took delivery 
by makmg another endorsement—Negligence 
of Railway in delivering consignment without 
taking indemnity 01 even address of the person 
in the suspicious circumstances—Liabihty of 
Railway to the real owner e ADD 


CIVIL PROCEDURE CODE (V OF 1908), 
S 9—Bar of civil] suit—Principles a. 20 
S 11, O 22, R 10—Surt for partition 





—Death of plamtiff—Purchaser co-sharer's 
interest—Second suit for partition When ES 
268 
————S 115—Finding of NI 
25 





O I], R 10 and O 22, R 4—Implead- 
ing parties—Duty of Court 160 
O 5, R 20—Substituted. service—If 
* due service " S sa 373 


O 34, R 5—Scope—Rught of mortgagor 
to deposit amount due with solatium before sale 
ıs confirmed—Pendency of appeal against dis- 
missal by Executing Court of the mortgago!'s 
application to set aside sale—Rught to deposit 
during and avoid the sale 275 


O 40—Interlocutory orders—Appoint- 
ment of Recerver—Eventual dismissal of suit— 
Effect 1 


COMPANY—Bonus shares—Issue of—Incidents 
and olject of—Shares, if issued as free gifts— 
Effect on rights of shareholders and company— 
Valuation of bonus shares for purposes of income- 
tax—Market value as on date of issue if to be 
taken—Piice at which’ shareholder sells bonus 
shares—If taxable in entirety as $f capital gains ” 
—Proper mode of valuation for ascertaining 
gain 281 
COMPANIES ACT (VII OF 1913), S 235— 
** Officer ? — ** Misfeasance  — Meaning of — 
Secretary, Assistant Secretary and Accountant— 
If officers — Misappropriation by Managing 
Director and falsification of accounts to cover up 
defalcations—Liability for musfeasance—Auditor 
signing false balance sheets—Liability—Loans 
taken by Directors without authority and with- 
out disclosing same ın balance sheet—Effect of 
—Reckless advances and payment of dividend 
out of capital—Effect—Duty of Durectors— 
S. 2 (11)—If exhaustive . 405 


COMPANIES ACT (i OF 1956), Ss 18, 19 
and 640-A—Scope—Order under S 17 (1)— 
Time for fihlng with Registrar—Computation 
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COMPANIES ACT (1956)—(Contd ) 


—Time taken for drawing up order—If to be 
excluded in addition to trme taken to supply for 
copy— Copy application filed within three months 
of drawing up of order—If saved 197 


Ss 159, 162 and 220—Applicability— 
Failure to file annual return and balance-sheet 
and profit and loss statement—Plea that annual 
general meeting was not held for want of quorum 
ın Board of Directors—Sustamabulity . 158 
Ss 433 (e), 434 (1) (a) and 439 (1) (6)— 
Company—When “ unable to pay its debts "— 
Liabilities exceeding assets—Sufficiency—Cre- 
ditor whose debt 1s barred by limitation—Petition 
by, based on notice of demand and refusal— 
Sustamability—Limitation Act (IX of 1908), 
S  19—' Acknowledgment "—Resolution of 
Board of Directors of Company and letter*request- 
ing managing director to waive remuneration 
due to him—lIf saves limitation 18 


S 543—Scope and effect—Company— 
Voluntary winding-up — Suit by Liquidator 
against legal representatives of deceased manag- 
ing director for recovery of moneys retained by 
deceased—Maintamability—Cmil PC (V of 
1908), S 9—Bar of civil suit —Principles 20 


CONSTITUTION OF INDIA (1950), Art 25 
—Right to profess, practise and propagate 
Ln and freedom of conscience—Extent 
o : 147 


Art 133—Judgment, decree or final order 
in civil proceeding of High Court—Appeal to 
Supreme Court—Taxation assessment proceed- 
ings—Order of Board of Revenue revising sales- 
tax assessment allowed m appeal by High Court 
—Not made ın a civil proceeding—Application 
for leave to appeal not competent—Crvil Pro- 
ceedings— What are—Civil and Criminal Pro- 
ceedings—Distinction in Constution 342 


Arts 133, 226—Order granting or refus- 
ing to grant a writ applied for under Art 226 
of Constitution—lIf a '* judgment or final order ” 
for appeal to Supreme Court—Art. 226—Pro- 
ceedings under—Nature and scope of—Original 
in nature—Quashing orders of inferior Tribunals 
—Power of the High Court to issue directions in 
appropriate cases (FB) . 25 


Art 133 (a) and (b) —Order on origmat-i 
ing summons under O 13 of the Original Side 
Rules of Madras High Court construing a deed 
of trust--Finality--Appellate judgments in Letters 
Patent Appeal not one of affirmance—Certificate 
of fitness for appeal to Supreme Court can be 
granted : 2 

Art 133 (1) (a)—Leave to appeal to 
Supreme Court in civil pioceedings— Valuation 
—Subyject-matter of dispute in the Court of first 
instance to be more than Rs 20,000—Subyect- 

e 
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CONSTITUTION OF INDIA (1950)—(Contd ) 


matter of dispute on appeal to be more than 
Rs 20,000 7 


Art 226—High Court—Duiscretionary writ 
—Lack of Junsdiction in Officer established— 
Writ, whether to be withheld because of effective 
alternative remedy 119 


Art 226—Error of law—When justifies 
interference 1n writ proceedings 131 


Art 226—Petition under—Scope—S 47 
(1) of Act IV of 1939—Grant of stage carnage 
permit—Consideration set out not exhaustive— 
Effect 92 














Art 226—Question of fact—Decision on 
—]Interference—R ule 2 140 


Art 311—Institute of Technology Act 
(LIX of 1961)—Employee of the Institute—Not 
a member of Civil service of the Union—Em- 
ployer, not satisfied with employee at the end 
of probation—Termmation of service—If penal 

70 








Art. 311 (2) and Civil Service, Classifica- 
tion, Control and Appeal Rules—R 17 (b) (1) 
—Scope of 397 


COPYRIGHT ACT (III OF 1914), Ss 1 (2) 
and (3), 2 (1) (1), and 35 (1) — “ Copyright " — 
Meaning of—Infrmgement—What constitutes 
—Tests—Literary copyright—If exists in title, 
theme or plot—Commentary on orginal work 
with verbatim quotations intended as a guide to 
enable students to answer question set for exa- 
mination from origmal work—If piracy—Fair 
dealmg—Relevancy : 431 


CRIMINAL PROCEDURE CODE (V OF 
1898), S 145— Petitioner ın possession under a 
registered lease deed—Respondent directed not 
to disturb possession but to file a civil suit— 
During pendency of civil suit. respondent alleged 
to have agam disturbed possession of lessee— 
Proper remedy 440 


Ss 207, 208, 209 and 437—Prelimmary 
enquiry—Scope of—Dufference ın procedure 
between cases of private complamt and police 
complaint 101 
S 247—Applicabihty  -- 98 


Ss 439 and 561-A— Power of High Court 
to restore a Criminal Revision Petition dismissed 
for default or disposed of on merits 1n the absence 
of petitioner or his counsel 3 


DEED—Construction—Gift-deed with strpula- 
tzon—Stipulation—Meaning of 276 


DISPLACED PERSONS (COMPENSATION 
AND REHABILITATION) ACT (XLIV OF 
1954),S 12 (2)—* Free from all encumbrances ” 
—Easements—If encumbrance—Acquusition of 
easements by prescription—Meaning of expres- 
sion "^ as of right "—When lost by merger 293 


EASEMENTS ACT (V OF 1882), S 49—Scope 

299 
EMPLOYEES' PROVIDENT FUND ACT 
(XIX OF 1952), Ss 1 (3) (a), 2 (1-a), Sch I, 
Items 5 and 6—Production of waterproof pack- 
ing paper and tarpaulm—Manufacture—Mean- 
ing adopting or treating article for sale etc — 
Factory within scope of Act—S 1 (3) (a)—Fac- 
tory “ın which fifty or more persons employed ” 
— Continuity of fifty persons m employment. not 

e 
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EMPLOYEES, PROVIDENT FUND ACT 
(1952) —(Contd ). 


envisaged—Employment for one day—Act will 
apply—S 19-A—Reference to Central Govern- 
ment—Scope— Only ın case of difficulty, 441 


ESTATE DUTY ACT (XXXIV OF 1953)— 
Action under penal provisions for default in 
payment of duty within the time given —When 
can be taken à 279 


EVIDENCE ACT (I OF 1872), Ss 108—Pre- 
sumption under as to the death of a person— 
When can be raised—Seven years from date 
when a person was last heard of ela, sing durmg 
pendency of appeal on his behalf by his next 
friend— Decree 1n appeal in favour of such per- 
son—If can be declared null and void on ground 
of abatemer.t of appeal on his presumed zo 


HINDU LAW—Joint family—Jomt property 
or separate property—Earnings by Manager 
—Character of—Test 61 
Jomt family—Self-acquired property— 
When can become jomt family property as 
against the acquirer 30 
Joint family business—Court appomting 
a member of the family, Receiver of business— 
Subsequent purchase by such member ın auction. 
between parties—Accountability as to profits— 
Extent and gSeriod of—Trusts Act (II of 1882), 
Ss 90 and 94—Applicability— Civil PG (V of 
1908)—Interlocutory orders—Appomtment of 
Receiver—Eventual dismissal of ane 
of 


Widow's estate—Nature of—Guift over of 
remainder—Only spes successionis 374 


HINDU MARRIAGE ACT (XXV OF 1955), 
S 16—Rights of children born of a marriage void. 
under S 5 (1) read with S 11 of the Act—Ss 11 
and 12—Death of one of the spouses—Right of 
surviving spouse to seek declaration of Ex 


HINDU SUCCESSION ACT (XXX OF 
1956), S 14 (1) (2)—Scope—Compromise 
decree declaring widow’s pre-existing rights 
under Act of 1937—Enlargement of interest 
under S 14 (1) —Acquimition. of Property— 
Explanation to S 14— Modes of, not exhaustive— 
S 14 (2)—Other instruments—Act of 1937, not 
comprehended within the sub-section—Ejusdem 
generis rule applied 374 


INCOME-TAX ACT (XI OF 1922)—Appel- 
late Tribunal—Materials relied— Whether suffi- 
cient to Justify finding at 49 


Purchase and re-sale of land—Foreign 
estate purchased with Indian surplus funds— 
Credit given ın Indian accounts—Lapse of years 
——Transfer of account entry to foreign money- 
lending books—Rent from estate utilized in 
foreign money-lending business—Various other 
properties dealt with as money-lending assets— 
Sale of estate at a profit—Surplus, whether tax- 
able 49 

—— Ss 2 (4-A) (1), 2 (6-A) (c), Explanation 
and 12-B Dividend— Company ın liquidation— 
Distribution of surplus on sale of coffee estate— 
Whether taxable as dividend—Accumulated 
p:ofits—Whether includes current profits 66 


S 3—Huindu jomt family—Assessment of 
—Famuly holdmg shares in company—Manag- 
ing member becoming Managing Director by 




















INCOME-TAX ACT (1922)—(Contd.). 


reason of share position and earning income by 
way of salary commission, etc —Income earned 
—If assessable as income of family—Claim by 
Manager to such earnings as separate 1ncome— 
Sustamability 61 
Ss 4 and 12-B — *' Income " — Bonus 
obtained in the form of fully paid shares—If 
taxable—Computation of capital *gams for 
purposes of income-tax 281 


e 
——— -8 4 (1)—Income—When accrues or 
arses—Managing agency—Commussion on pur- 
chases, stores, capital expenditure and net profits 
— Payment to be after closing of annual accounts 
of managed company—Commussion, when ac- 
crues or arises— Waiver of commission subsequent 
to accrual—If escapes tax liability ; 3 


— Ss 6, 12, 66—Undisclosed 1ncome— Other 
sources—Cash credits ın accounts—Nature of 
the transact1ons—Proof— Onus on assessee 201 








S 10 (2) (u)—Partner's share income— 
Audit fees and stationery expenses for prepara- 
tion of return—Whether deductible against 
share income 198 


———Ss 10 (7) and 24 and R 1 of the Schedule 
—Composite imnsurer— Insurance business, one 
and the same—Life insurance p4wt, losses im, 
cared forward—Set-off against profits in other 
insurance busmess—‘ Any other business  , mean- 
ing of 
——Ss. 16 (2), 81 (5) and 49-B—Company 
and shareholder—Scheme of income-tax— Tax- 
free dividend— Preference shareholder—Tax lia- 
bility of company on dividends— Whether as 
agent or trustee of share-holder— Company not 
liable to pay tax on Account of losses and deprecia- 
tion set-off—Tax payable on distributed divi- 
dend—Claim by shareholder as incident of tax- 
free dividend—Whether sustainable 325 


Ss 23 (4) and 26-A—Firm —Registra- 
tion—Non-compliance with notice to produce 
account books—Ex parte assessment—Refusal to 
register, whether statutory consequence of such 
assessment or depends on officer's judicial dis- 
cretion 308 
——Ss 24 and 35—Rectification of mistake 
—Assessment superseded by  re-assessment— 
Subsequent rectification of origmal assessment 
—Validity : l 


— —— Ss 25-A, 26-A, 66—Registration of firm— 
Mmor represented by mother as guardian made 
a full partner—Deed of partnership—Illegal 
and invalid partnership—Not entitled to regis- 
tration 390 
— —-—Ss. 34 (1) (a), 34 (3), Proviso 2—Re- 
assessment—In consequence of finding of Appel- 
late Commussioner—Finality of finding not con- 
templated—Initiation of re-assessment proceed- 
ings—Order of Appellate Commussioner upset 
‘by Tribunal—Re-assessment proceedings, not 
affected 421 
—— ——S 46 (5-A)—-Tax recovery—Garnishee 
proceedings—Garnishee and assessee—Relation- 
ship of creditor and debtor essential—Attachment 
by Department, of momes payable by garnishee 
to assessee—Monies not held by, but paid by 
garnishee on the date of attachment—Not money 
that “ may become due” after notice—Garnishee, 
mot liable .. 263 
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INCOME-TAX ACT (1922)—(Contd). 


Ss 49-A, 50—Double tax relief —Whether 
allowable on provisional foreign. tax —Particulars 
of refund claim filed in trme—Belated application 
m prescribed Form—Rejection as time-barred 
—Validity—No provision m Act for application 
form—Rules prescribuag form—Whether direc- 
tory or mandatory 426 


INCOME - TAX (DOUBLE TAXATION 
RELIEF) (CEYLON) RULES, 1942—R 
42 
INDUSTRIAL DISPUTES ACT (XIV OF 
1947), S 2 (k)—Test to determine existence of 
industrial dispute and community of interest 
between the dismissed workman and the union 
espousing his cause to raise an industrial dispute 





S 10 (1) (c)—Reference of dispute for 
adjudication to Industrial Tribunal—Scope of 
Tribural’s jurisdiction under S 10 (4) . 80 


————S$S 33 (c)—Retrenchme:t compensation 
—Claim to—Onus as to retrenchment—Findmg 
of Labour Court on evidence that employee 
voluntanly stayed away—No interference in 
writ 303 








S 33-C, sub-Ss (1) and (2)—Scope and 
nature of : 437 
Workers — When workmen — Tests — 
Increment in wages—Carcumstances to $e con- 
sidered by the Tribunal when awarding 


INSTITUTE OF TECHNOLOGY ACT (LIX 
OF 1961)—Employee of Institute—If member 
of Crvil Service of the Union 70 


INTERPRETATION OF STATUTES—Sub- 
ject ın Concurrent List of Constitution—Legisla- 
tion by Parliament and State Legislature—Con- 
flict and Repugnancy—Reconciliation . 19] 


LAND ACQUISITION ACT (I OF 1894), 
S 18—Letter addressed to the Tahsildar express- 
ing disappointment on the amount of compensa- 
tion fixed and stating that the owners were not 
accepting the compensation—lIf can be treated 
as asking for a reference under S 18 of the Act 

262 
Ss 26, 30, 31—Scope—Compensation— 
Apportionment — Dispute —Amount deposited 
into Court—No reference of dispute made 
to Court under S 30—Order made under S 31 
(2)—Not appealable 108 


LANDLORD AND TENANT—Lessee hold- 
ing over after the period— Compensation for 
us: and occupation—Rent stipulated in lease— 
If a proper measure 110 


Sub-lease for whole term—No contract 
to contrary—Not an assignment of lease 250 


LAND TENURES—Inam title deed—Inam— 
Expression ‘ Free-hold’ im —Suigmficance— 
Kattukuthagai village— Grant of freehold on 
favourable terms 232 


LIMITATION ACT (IX OF 1908), S 19— 
‘ Acknowledgment ’—Resolution of Board of 
Directors of Company and letter requesting 
managing director to waive remuneration due to 
him——If saves limitation 18 


S 20—Promussory note executed by 
husband and wife—Endorsements of payments 
by husband within time—Endorsement by wife 
after three years from date of note—Laabihty 
of both T 60 














4 GENERAL INDEX : 


LIMITATION ACT (1908)-—(Contd.). 


S 28, Arts 132, 144, 148—Transfer of 
Property Act (IV of 1882), Ss 82, 92, 95, Limita- 
tion Act (IX of 1908), S 19—Acknowledgment 
—Must be of subsisting liability only—Recital 
of past liability with statement of discharge— 
No acknowledgment K (FB) 161 
Art 164—Scope and effect—Startng 
pomt of limitation—Due service— Substituted 
service" under O 5, R 20, Civil P C (V of 
1908) —If “ due service ” 373 


MADRAS AGRICULTURAL INCOME-TAX 
ACT (V OF 1955)—Composition—Tenancy- 
in-common—Sub-division of co-tenant's share, 
but not by metes and bounds—Sub-tenancy-ih- 
common, if eutitled to compound the tax. 5] 


— — Ss. 3 (3), 17, 29 and 65 51 


— ——$s 8, 16 (2) and 17 (4)—Scope—Assess- 
ment-——Muinor’s agricultural income—Notice call- 
ing for return—Service not made on guardian— 
Ex parte assessment— Validity 


MADRAS BUILDINGS (LEASE AND RENT 
CONTROL) ACT (XXV OF 1949), Ss 2 (1) 
and 3 (c) and Madras Buildings (Lease and 
Rent Control) Act (XVIII of 1960), S 10 (3) (c) 
—Interpretation of—Landlord requimng addı- 
tional accommodation—When could claim pos- 
session-, Bona fides—Meaning of—Relative hard- 
ship—Onus Building and part of buildmg—Re- 
covery of—Scope of right ss 12 


Ss 3 (1), (3) and (8)—Applicability and 
scope of—Application for eviction of tenant for 
personal occupation— Tenant vacating premises 
of his own accord before date fixed for hearing 
and reportmg vacancy to Accommodation 
Controller—Notice to landlady calling for notice 
of vacancy and landlady complying therewith— 
Failure of Controller to allot within ten days— 
Notice calling on landlady to surrender posses- 
sion a year late—Jurisdiction cf Accommodation 
Controller 359 
S 7 (3) (Qu)—Non—residential building— 
Landlord requiring for carrying on his business— 
Requirements—S 12—Dustrict Judge and High 
Court—Powers of revision—Extent and Er 
8 


Ss 13 and 7 (3)(a)(11)—Landlord already 
ın occupation of non-residential premises unable 
to evict tenant of other non-residential premises 
—Landlord requifing such premises—Exemption 
by Government of the premises from the provi- 
sions—Legality and propriety 219 


(as amended in 1951), Ss 7 (3) (a) and 
12 (6)—Requirement of landlord for own use— 
Bona fides and reasonahleness—Proof—Test— 
Finding by Lower Courts—Interference in revi- 
sion—Power of High Court-—Finding of fact— 
Interference 256 


MADRAS BUILDINGS (LEASE AND 
RENT CONTROL) ACT (XVIII OF 1960), 
S 2 (2)—Building—Lease of vacant site for put- 
ting up buildings—Buildings erected thereon— 
Renewal of lease—Lessee entitled to benefits of 
the Act 110 
S. 4 (1) and (2) (b) (1)—Market value for 
fixing fair rent—Plinth area of actual structure 
or residential building alone to be taken mto 
consideration : 439 
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MAD. BUILDINGS ETC ACT (1960)— (Cond ). 


———S 10 (1) and Proviso—Wilful default in 
the payment of rent—What amounts to—Tenant 
failing to pay arrears on dates agreed to but 
paying immediately on learnmg of petition for 
eviction—Liability to eviction 260 


S 10 (2) ()—Wilful default in payment. 
of rent—What constitutes ae 12 
S f0 (2) (1n)—Acts of waste as are likely 
to impair materially the value or utility of build- 
ing—Demolition of a wall—Evidence 97 


S 10 (3) (am)—Landlord requiring his non- 
residential premises consisting of four shops for 
his own business—Application bona fide—Order 
allotting two out of four shops only—Reasonable 
requirement of landlord—Finding of fact—High 
Court, no interference in revision 289 
S 30—Vahdity— Classification. under— 
If offends Art 14 of the Constitution of xc 
MADRAS CHILDREN ACT (IV OF 1920), Ss. 
25 and 42— Order under S 29 declining to 
commit and child—If appealable under S doo 














MADRAS CITY MUNICIPAL ACT (IV OF 
1919), Ss 223 and 365—Scope—Balconies of 
buildings—Space above road or street—No vest- 
Ing m Coor non= rower of Corporation, 
only regulatory—Levy of fee—Only a licence fee 
and not tax—Enhancement of licence fee—No. 
correlation between enhancement and services 
rendered in enforcing regulatory provisions— 
Enhancement illegal—Levy as licence fee or 
tax—No other independent head of power to 
make levy , 128 


MADRAS CITY POLICE ACT (III OF 1888) , 
S 75—Interpretation—Whether only persons 
who are drunk and ın addition guilty of notous, 
disorderly or indecent behaviour in a public: 
place punishable under the section 445 


MADRAS CITY TENANTS’ PROTECTION 
ACT (III OF 1922), S 2 (4) and (9)—Lease of 
land—Lessee creating sub-lease—Sub-lessee put- 
ting up structures on land—Suit ın ejectment 
by lessee against sub-lessee--Sub-lessee, 1f entitled, 
to rights unde: the Act against lessee 250 


—-—-S 12—Effect cf contract made by tenant— 
Landlord becoming owner of superstructure on 
expiry of lease subject to payment of specified. 
amount for the value thereof—Stipulation can be 
enforced «xc eke 


as amended by Act (XIX of 1955), S. 9— 
Application for directing landlord to sell—Periods 
of limitation under—One month after the com- 
mencement of operation of Act or within one 
month cf service of suit summons—Summons— 
Reference to summons m the suit and not to 
notice 1n an execution petition 323 


MADRAS COURT-FEES AND SUIT VALUA- 
TION ACT (XIV OF 1955), S 25 (d) and 40— 
Apphcability—Suit by purchaser of a property for 
declaration that an equitable mortgage created. 
by his vendor was not binding on him 152 
S 40—A,plicability —Suit for recovery of 
possession of properties and accounts from mother 
claiming lfe estate under earlier partition— 
Plaintiff has to pay Court-fee under section 40: 
for cancellation of earlier partition whether 1t be 
void or voidable . 278 
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MADRAS CULTIVATING TENANTS PRO- 
TECTION ACT (XXV OF 1955) S 3—Im- 
munity from eviction—If available to lessee 
(during pendency of appeal) from person sought 
to be restrained from mterfering with the plam- 
tiff’s possession se 2 


——S 3 (4) (6)—Eviction of tenant for default 
i| payment of  rent—Revenue  Divisiona 
Officer—Powers of—If could pass a self-contained 
and conditional order for eviction against a 
tenant e 389 


Order ın pursuance of compromise for 
eviction on condition of landlord making a pay- 
ment of tenant—Failure of tenant to deliver pos- 
session though landlord had made the payment— 
Tenant if case he evicted 1n execution 21 





Protection under—If available to lessee 
of agricultural lands for one year only from pro- 
perty guardian of a minor under the directions of 
the Court 368 


Rules under, rule 8—Scope—Time fixed 
for payment of arrears of rent with provision that 
in default tenant will stand evicted —Failure to 
pay—Powers of revenue Court to extend time for 
payment—Power of review 3 


MADRAS ELECTRICITY UNDERTAKINGS 
(ACQUISITION) ACT (XXIX ON 1954), Ss 
5, 8 (1), 9, 10 (1) (c) and 13—Scope of—Under- 
taking of electric licensee—Intimation in 1955 of 
intention to take over in 1959-1560—Luicensee 
applying for sanction for loan for expanding 
scheme and obtaining same and ordering new 
goods of substantial value—Subsequent refusal of 
loan and intimation to take over on Ist June, 
1957—Lacensee clamnmg compensation under 
Basis ‘A’ 1n section 5e—Failure to claim that new 
goods are not part of ‘ fixed assets’ or to dispose of 
same—Right to claim their value in arbitration— 
Right of Government to deduct arrears of elec- 
tric charges due by licensee from compensation 
payable . 205 


MADRAS ENTERTAINMENTS TAX ACT 
(X OF 1939), S 7-A—Best of judgment assess- 
ment when could be made—Periodical returns— 
Some returns defective—Assessing authority—If 
could reopen allthe returns and made best of 
judgment assessment . 394 


MADRAS ESTATES (ABOLITION AND 
CONVERSION INTO RYOTWARI) ACT 
(XXVI OF 1948), S 2 (7)—Inam estate—Grant 
of named village but of both warams—Not mam 
estate ° 232 











holders to share of interim payments—Parties 
adjusting their rights not strictly in accordance 
with the provisions of the Act but with a view to 
settle their. rival claims to title—Subsequent 
amendment of S 50 of the Act—Whether affects 
the enforcement of the compromuse 58 


——Ss 39, 54-A and 50 (8)—Interim pay- 
ments deposited by Government for faslis 1360- 
1366—If constitutes ‘income’ of the holder of the 
estate 153 


———S 50—Deposit of interim. compensation 
—Rught of Motgagee decree-holder to the 
amount under S 44 (1) 3 40 
MADRAS GAMING ACT (III OF 1930), S 5— 
Warrant starting “ on due enquiry I have been 


Ss 35, 42 and 50— Claims by maintenance" 


MADRAS GAMING ACT (1930)—(Contd ). 


led to believe? that house was used as common 
gaming house—Sufficiency 404 


MADRAS GENERAL SALES TAX ACT (I OF 
1959), S 7—Option to the benefit of composition 
of tax—T^o be exercised, at the stage of primary 
assessment—-Not to be allowed at the appellate 
stages—Being a beneficent provision, strict and 
literal construction necessary 211 


MADRAS HINDU RELIGIOUS AND CHART- 
TABLE ENDOWMENTS ACT (XIX OF 1951). 
S 6 (9)—Hereditary trustee—Claim by Poojari 
of temple to office of—Small temple having only 
small extent of property—Poojari also managing 
affairs—PuJariship and trusteeship remaining in 
same family and devolving from father to son— 
Presumption of priest bemg also hereditary 
trustee 384 


—— ——$S 6 (9)—Hereditary Trustee—Claim to 
hereditary right of trusteeship—Proof—Trustee- 
ship held by same family for several generations 
hereditary—Contributions levied by Board at rate 
leviable ın case of excepted temples—If justifies 
inference ofhereditary character of trusteeship— 
Principle 36 


S 6 (9)—Hereditary Trusteeship in a 
large body of individuals—One among them elec- 
ted as a trustee for convenient managemgnt—lIf 
can acquire exclusive hereditary right to trustee- 
ship 230 


——S 104 (2)—Scope and effect 226 


MADRAS HINDU RELIGIOUS AND CHARI- 
TABLE ENDOWMENT» ACT (XXII OF 1959), 
Ss 53 and 54— Suspension of hereditary trustee 
pending enquiry into charges—Jurisdiction of 
Deputy Commussioner to order—Nature of charg- 
es framed—1f to be considered—Delay ın holding 
enquiry—Interim order of suspension more than 
six months after frammg charges—Legality and 
Competency—Scope and Object of S 53 (4)— 
Interim suspension of trustee—Appomtment of 
fit person—Next in time of succession—lIf to be 


selected .. 236 

S. 101—Scope of Inquiry—Powers of 
Magistrate under to question validity and legality 
of order appointing applicants as trustees or to 
go into correctness of certificate or order issued 
by Commussioner for recovery of temples and 
their properties e 44 


MADRAS NATIONAL AND FESTIVAL 
HOLIDAYS ACT (XXXIII OF 1958), S 5 (3) 
Proviso—Scope—Absence of worker by partici- 
pation in illegal stiike-z'Continuous service’ is 
broken—Not entitled to wages for holidays. 320 


MADRAS PANCHAYATS ACT (XXXV OF 
1958), S 25 (1)—Duisqualification for election— 
Moral delinquency—What 1s : 55 
——S. 150—Proceedings under—Nature of— 
If could be cancelled by subsequent resolution 

. 402 
S 152 (10)—Meeting under to consider 
a no-confidence motion—Debate during—If 
affects validity of resolution .. 363 


MADRAS PROHIBITION ACT (X OF 1937), 
Ss 4 (1) (7) and 16—Consuming liquor specified 
among the exempted category—If an offence 


292 
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MADRAS PROHIBITION ACT (1937)— 
(Contd ). 


Ss. 4 (1) (a), 5—Spirit or preparation 
contaimung spirit—Person in possession of— 
Rendering or attempting to render it if for human 
‘consumption—No knowledge or reason to believe 
—Conviction for possession of liquor only sus- 
'tamable ° .. 280 
MADRAS RICE MILLS LICENSING ORDER 
READ WITH ESSENTIAL SUPPLY TEM- 
PORARY POWERS ACT (XXIV OF 1946), 
4 2—Scope and interpretation of .. 9935 
MADRAS SHOPS AND ESTABLISHMENTS 
ACT (XXXVI OF 1947), S 2 (16)—Shop—Offi- 
ce of an architect—Not a shop within the scape 
of Act —Architect carries on a profession—Trade 
or business and profession or occupation—Distinc- 
tion between—Premises where services ate ren- 
dered—Referable to 


MADRAS VILLAGE PANCHAYATS ACT 
(X. OF 1950), S 16 (1) corresponding to S. 25 (1) 
of Madras Panchayats Act (XXXV of 1958)— 





trade or busmess only 
379 


Disqualification for — election—Moral delin- 
quency—What 1s 95 
MORTGAGE—Usufructuary | mortgage—Co- 


mortgagor redeeming and entering possession— 
Action by non-redeermng co-mortgagor for partı- 
tion and possession—Period of limitation—Within 
twelveeyears from redemption by co-mortgagor or 
sixty years from date of mortgage—Inapplica- 
bility of Transfer of Property Act—Principles of 
justice, equity and good conscience as embodied 
in the Act of 1882 applicable—Ruight of redeem- 
ing co-mortgagor—Subrogation and contiibu- 
tion (FB) 161 


MOTOR VEHICLES ACT (IV OF 1939), S 
38 (1) and 42 (1)—Offence under—Nature of— 
Giving cars without obtaining permits or fitness 
certificates on hire—When an offence 365 


43-A (Inserted by Madras Act XX of 
1948)—Government Orders under—Name of— 
GO No. 1298 and GO No 2265—Durections 
to the Transport Authority—If inf;inges funda- 
mental right under Art. 19 of Constitution—G O 
No. 1298 superseded by G O. No 2265—Appel- 
late Tribunal—Appeal disposed of with refe- 
rence to GO No 1298—Neither an error ap- 
parent on face of record, nor jurisdiction exceed- 
ed 





S 43-A (2) enacted by Madras Legisla- 
ture and S 57 n) enacted by Parliament—Ge- 
neral power of the State Government to alter or 
vary route under S 43-A (2)—Vanations of 
conditions of permit—Under S 57 (8)—No 
confiict or repugnancy getween two provisions— 
Different subjects dealt with—Impugned orders 
of Government under S 43-A (2)—If mala fide as 
passed pending proceedings before statutory au- 
thorities—S 57 (8)— Conditions of permit—Al- 
teration of route—Not a condition of permit but 
part of permit itself 191 


S 47, 59 and 61—Transfer of permit to 





ply stage carnage—Application for recognition— 
Scope of inquiry—Grant of sanction by Regional 
Transport Authority—If conclusive as to bona 
fides of transfer—Power of Appellate Tribunal to 
canvass validity of transfer 140 
S 47 (1)—Grant of stage carnage pei- 
muit—Considerations set out not exhaustive— 
Effect 
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MOTOR VEHICLES ACT (1939)—(Contd ). 


— ——8 59 (3)—Scope—-Absence of represent- 
ation on matter of possesssion of another permit 
by one of the claimants—If fatal—Grant of 
permit to one bus owner as against fleet owner 
—If illegal 131 


S 60 (3)—If offender can demand com- 
pounding—Tribunal if bound to entertain offer 
to compound after the order imposing punish- 
ment had been passed 367 


PARTNERSHIP ACT (IX OF 1932)? S 30 
390 





PARTNER--Share income from registered firm— 
Deductions—Interest on money borrowed for 
contributing share capital—Propiiety of borrow- 


ing—Availability of other resources—Whether 
relevant 198 


PENAL CODE (XLV OF 1860), S 84—Benefit 
under—Critenia for availability —Burden of proof 

156 
S 100 (1) and (2)—Plea of self-defence— 
When could be invoked in defer.ce—Onus of 
proof—Nature of 4] 


—— ——5 295-A—Offences agamst rehgion— 
Article ın print referring to Allah and Koran— 
Outrage religious feelmgs of a class—Deliberate 
and malicious intention—Offence 147 


S 360, Exception 1—Death as a result of 
sudden and grave provocation—Quarrel between 
husband and wife—Relevant factors for applica- 
bility of the Exception 145 


S 304—Exorcism for curing women of 
evil spirits—Death by suffocation by smoke—Act 
with knowledge that ıt 15 likely to cause death— 
Offence 188 


PRACTICE—High  Court—Reference—Addi- 
tional evidence—Jurisdiction 201 


Merger of Judicial Orders—Order of 
subordinate authority—Reversal variation or 
confirmation by superior authority—Principal of 
merger—Applicable only to the subject-matter 
of proceeding—Incidental finding leading up to 
independent proceedings—Not affected 42] 


Penalty of an accounting party under 
Estates Duty Act for default in payment of 
duty levied—When could be imposed 279 


———Stare deciis— Decision of other High Courts 
—Applicability of principle (FB.).. 161 


PREVENTION OF FOOD ADULTERATION 

ACT (XXXVII OF 1954), S 7, 16 (1) (a) (1) 

and 2 (1) (a)*-Adulterated milk—Analysis of 
fat content —Shight difference in analysis by Pub- 

lic Analyst and Central Food Laboratory—No 

inference of alteration of sample by natural cause 

—Proof of adulteration—Reliability of analysis, / 
not affected—Accused, an employee—Not a 

mitigating factor ın awarding sentence for se- 

cond offence—Practice—Proof of adulteration— 
Examination of analyst 


PROVINCIAL INSOLVENCY ACT (V OF 
1920), S 9—Petition for adjudication of a partner 
made by partner—Mortgage debt—Claim for a 
liquidated sum—Transaction impugned as an 
act of insolvency—Creditor receiving monies due 
to him under that transaction—When would be 
precluded from maintaming petition 99 


S 24 (1) Proviso—Scope—Petition by 
debtor for adjudication on ground of inabihty to 
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PROVL. INSOLVENCY ACT (1920)—(Contd ). 


pay debts—Scope of enquiry— Court if bound 
to inquire into genumeness of all debts enumera- 
ted in the petition—Prima facie case—1f T 


SEA CUSTOMS ACT (VIII OF 1878), S. 167 
(81)—Applicability—Ingredients of offence— 
** Knowmgly concerned in”—Meamng of— 
Foreign Exchange Regulation Act (VII of 
1947), S 23 (1) (a)—Scope of—Evidence Act 
(II of 1872), S 24—Statement made to Customs 
officer—Admussibility—Retracted  confession— 
Weight of—Corroboration—Nature and Extent 
of—Conduct of accused—Sufficiency 239 
——— —58. 167 (8)—Confiscation of goods under— 
When could be ordered : 354 


SOCIETIES REGISTRATION ACT (XXI 
OF 1860), S  13—Applicability—Jurisdiction 
of ordinary Civil Courts—Suit alleging that elec- 
tion was fraudulent—If one relating to internal 
management in which Courts have no sees 

2 
SPECIFIC RELIEF ACT (I OF 1877)—Speci- 
fic performance—Contract of sale followed by 
an agreement to reconvey—Test of mutuality— 
Applicability— Contract, if void for uncertain- 
ty—Contract Act (IX of 1872), S 29 135 


SUCCESSION ACT (XXXIX Po Pa S 
97—Applicability of the principle deed of 
settlement by a Hindu—“Male heirs”—Whether 
constitute words of limitation 352 


TORT—Vicarious liability—Master and ser 
vant—Liabilty for negligent acts of servant— 
Owner of motor lorry hiring same to another tem- 
poranly for purpose of transporting articles for 
marriage—Accident caused by driver’s negligent 
driving of lorry—Dafnages resulting —Laiability 
of owner of lorry—Test—Driver—If continues 
to be servant of owner of lorry or becomes ser- 
vant of hirer 317 
TRADE MARKS ACT (V OF 1940), S 24— 
Applicability—Proceedings under S 46 for 
rectification—If “legal proceedings "—Lapse of 
seven years after original registration of trade 
mark—Effect—Right to apply for rectification— 
Absence of charge of fraud and absence of likel:- 
hood of confusion or deception—S. 8 (1) (4)— 
“Invented word "—Registration of geographi- 
cal name—S. 6 (1)—Scope—Decision of Registrar 
—Interference under S 46—Principles— 
Tiade and Merchandise Marks Act (XLIII of 
1958), S. 11, 32 and 56—Words and phrases— 
“Legal proceedimgs"—*' Distinction "—Geogra- 
phical name ”—“ Invented word ” . 121 
TRADE AND MERCHANDISE MARKS ACT 
(XLIII OF 1958), Ss. 11, 12 (1) and 56—Scope- 
— Registration of trade mark—Duscretion of Re- 
gistrar—Interference by Court under S 56— 
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TRADE AND MERCHANDISE MARKS ACT 
(1958)—(Contd ) 


Grounds—Principles governing—1nfringement— 
What constitutes—Test to decide—Fraudulent 
intent—Inference—Absence of allegation of 
fraud—Effect. i 355 


Registration of _ trade-mark—Phonetic 
similarity of ‘Thangapuvan Tobacco’ likely to cause 
confusion with registered trade-mark ‘ Thanga- 
baspam’ ın relation to chewing tobacco 151 


TRANSFER OF PROPERTY ACT (IV OF 
18829, S 60—Rught of redemption—Usufructuary 
mortgage—Right of redemption restricted to 
five years—Mortgagee to become absolute owner 
in default—Clog on right—Default by mortgagor 
—Yadast by mortgagor affirming absolute rights 
of mortgagee and consent to change of patta— 
Right of redemption, 1f lost —Principles 86 


TRAVANCORE LIMITATION REGULA- 
TION (VI OF 1100, M E), S 19 (1) and Article 
136 Corresponding to Limitation Aet. (IX of 
1908), section 19 and Article 148—'* Acknowledg- 
ment "—-Essentials of validity—Co-mortgagors— 
Redemption by one—Admission of mortgage in 
plaint in suit for redemption—If saves. limitation 
for suit against him by other co-mortgagor— 
Position and rights of co-moitgagors (FB) 

. 18) 





TRUSTS ACT (II OF 1882), Ss 90 and 94— 
Applicability ..* 103 


WAIVER—Plea of —Proof—If can be implied 
or inferred s 18 


WILL—Construction—Bequest to wife for life 
and after her death to the youngest of three 
daughters and her husband absolutely—Recital 
that as daughter and her husband were living with 
testator and looking after him and his wife and due 
to affection absolute estate was bequeathed—If 
intended to benefit daughter  only-—Daughtei 
predeceasing widow and daughter's husband 
marrying again—Share of deceased daughter—If 
devolve to other daughters and widow—Right of 
son-in-law to succeed on death of widow.. 258 


WORDS AND PHRASES—“ Accumulated pro- 
Jits ”—Immediately before liquidation TOI 5 


— Instrument ” 374 
— —': May become due "—Meaning 263 
*‘Traffickmg’—Meaning and import of 

e . 140 





WORKING JOURNALISTS (FIXATION OF 
RATES OF WAGES) ACT (XXIX. OF 1958)— 
Recommendations of the Committee appointed 
under— Copyholders ın the “ Hindu ” establish- 
ment are proof readers under Group IV of the 
Scheme of Wages recommended by the PME 
tec ES l 
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Cwl Procedure Code (V of 1908), Order 21, rule 50 and Order 30, rules 5 and 6—Suit against firm— 
Person served as a pariner—Decree obtained against firm—Execution against person served as partner 


It ıs clear by the express words of the Order 30, rule 5, Civil Procedure Code, that in default of 
the notice prescribed in the rule the person served shall be deemed to be served as a partner 


The person so served as a partner did not enter appearance under protest. He filed an appear- 
ance 1n his individual name 1n the suit, and obtained an adjournment from the Court to enable him 
to file his written statement The appearance so filed must be deemed to be on behalf ofthe firm At 
the hearing of the summons for directions he contended that he was not a partner of the defendant firm 
and applied for leave to withdraw his appearance which was filed without protest Unless the Court 
permitted him to withdraw the appearance initially filed 1t continued to be an appearance under rule 
6 of Order 30 on behalf of the firm Relying upon sub-clauses (5) and (c) of sub-rule (1) of rule 5o of 
Order 21 a plaintiff who has obtained a decree against a firm may execute ıt against any person 
who has been individually served with the summons as a partner and has failed te appear and also 
against any person who has appeared m his own name under rule 6 or rule 7 of Order 30 


The plaintiffs did undoubtedly make an application for leave to execute the decree against the 
partner served under Order 30, rule 5 on the footing that he was a person other than a person referred 
to 1n clauses (6) and (c) of sub-rule (1) of rule 50, Order 21, but that proceeding was plainly the result 
of an incorrect appreciation of the true position in law On that account his right under Order 21 
rule 50 (1) (b) was not lost. The plaintiffs were entitled to abandon the application for leave under 
sub-rule (2) and to execute the decree under sub-rule (1) 


Appeal from the Judgment and Decree dated the 5th September, 1958 of 
the Patna High Court, ın Miscellaneous Appeal No 252 of 1955. 


A.V. Viswanatha Sastri Senior Advocate (Yogeshwar Prasad and Uda: Pratap 
Singh, Advocates, with him), for Appellant. 


G.S Pathak, Senior Advocate (Rameshwar Nath and S.N Andley, Advocates of 
M/s. Rajinder Narain & Co., with him), for Respondents 


a 


* G.A. No. 268 of 1960. e 13th November, 1962. 
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The Judgment of the Court was delivered by 


Shah, F7.—M/s Johri Mal Prahlad Rai—hereinafter referred to as the plaintiffs 
—commenced an action against M/s. Tirhut Umbrella Works(a firm carrying on 
business at Laheriasarai ın the State of Bihar) in the City Civil Court, Bombay, 
for a decree for Rs. 320 with costs and interest. Summons of the swt was served 
upon one Gajendra Narain Singh—hereinafter referred to as ‘ Singh ’—at Road 8 
R Block at Patna (Bihar) as a partner of the defendant firm. Mr. D.B Tilak an 
Advocate who was engaged by Singh filed on 22nd April, 1953, in Court a Vakalat- 
nama signed by Singh authorising him to act, appear and plead in the suit. A 
Cihamber Summons for directions fos trial of the suit as a Commercial Cause was 
thereafter served on Singh. On gth September, 1953, Mr. Tilak as Advocate for 
Singh addressed a letter to the Attorneys of the plaintiffs requesting them to consent 
to an “‘ adjournment of the * * * * suit? to enable Singh to file his written state- 
ment. By consent of the Advocates the Chamber Summons for directions stood 
adjourned by order of the Court for a fortnight. When the Chamber Summons 
for directions was taken up for hearing on 24th September, 1953, Mr. Tilak informed 
the Court that Singh claimed that he was not a partner of the defendant firm, and 
orally prayed for an order permitting withdrawal of the appearance filed in Court. 
The Court declined to accede to the oral request and directed the appropriate pro- 
ceedings to withdraw the appearance may, if so advised, be taken by Singh. The 
Court directed that the suit be transferred to the list of Commercial Causes and gave 
directions for the progress of the suit. When the suit was taken up for hearing 
before the City Civil Court on 27th November, 1953, Mr. Tilak again appeared 
and supmutted that his client on whom summons was served in the suit, was not a 
partner of the defendant firm and prayed that he be allowed to withdraw the ap- 
pearance which was filed without protest. The Court rejected the application for 
leave to withdraw the appearance and also rejected the application of Mr Tilak 
for an adjournment of the suit. Mr. Tilak then withdrew from the suit with leave 
of the Court, and the suit was heard ex parte The Court recorded the evidence of a 
witness for the plaintiffs and admitted certain correspondence tendered by the 
plaintiff and decreed the suit as prayed. ° 


The decree was forwarded by the Registrar of the City Civil Court, Bombay» 
to the Court of the District Judge, Patna, with a certificate of non-satisfaction The 
plaintiffs then applied for leave to execute the decree against Singh under Order 
21, rule 50 (2) of the Code of Civil Procedure. Singh contended that he was not a 
partner of the defendant firm and that he was not hable to satify the debts of that 
firm ; that he was not served with the summons ın the suit , that he had appeared 
in the suit in which the decree was passed not as a partner, but in his individual 
capacity ; and that he had informed the Court that he was not a partner of the 
defendant firm ‘The plaintiffs then applied for execution of the decree claiming 
that no order of the Court granting leave to execute the decree was necessary, the 
District Judge, Patna, by his order dated 12th May, 1955, held that execution could 
not be directed against Singh relying upon sub-clauses (5) or (c) ofrule 50, Order 21, 
for the question whether he was a partner of the defendant firm was left undecided 
by the City Civil Court. The learned District Judge further held on the evidence 
that Singh was not a partner of the defendant firm . 


In appeal against the order of the District Judge rejecting the application fop 
execution against Singh, the High Court at Patna held that on the facts proved 
the plaintiffs were entitled as of right to execute the decree under Order 21, rule 
50 (1) (b) against Singh The High Court accordingly reversed the order passed 
by the District Judge and directed execution to proceed against Singh. With 
certificate under Article 133 (1) (a) granted by the High Court, this appeal has 
been preferred by Singh. 


Order 30 of the Code of Civil Procedure deals with the manner 1n which suits 
may be filed by or against firms Two or more persons carrying on business in 
India may be sued 1n the name of the firm of which they were partners at the time 
of the accrual of the cause of action. Where a suit has been filed against the firm 
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summons may be served in the manner prescribed by rule 3. That rule, in so far 
as it is material, provides— 
* Where persons are sued as partners 1n the name of their firm, the summons shall be , served 
either— 
(a) upon any one or more of the partners, or 


(b) at the principal place at which the partnership business i5 carrigl on within India, upon 
any person having, at the time of service, the control or management of the partnership business there, 
as the Court may direct ; and such service shall be deemed good service upon the firm so sued, whether 
all or any of the partners are withm or without India : 


Provided * * * * * * * * » 


e 

The plaintiffs had sued the partners of M/s Tirhut Umbrella Works in the firm 
name, and the summons was served on Singh at Road 8, R Block, Patna The 
original summons would normally be with Singh but he did not care to produce 
it before the District Judge, Patna. The High Court on a review of the circum- 
stances arrived at the conclusion that Singh was served with summons of the suit as 
a partner ofthe defendant firm That conclusion is amply supported by the evidence 
and the presumption which arises under rule 5 of Order 30 which provides : 

** Where a summons 1s issued to a firm and 1s served in the manner provided by rule 3, every 
person upon whom 1t 1s served shall be informed by notice 1n writing given at the time of such service, 
whether he 1s served as a partner or'as a person having the control or management of the partnership 
business, or ın both characters, and,'1n default of such notice, the person served shall be deemed to be 
served as a partner. " 

It is not possible to say whether the summons was accompanied by the notice 
` contemplated by rule 5, but ifjs clear by the express words of the rule that in default 
of such notice the person served shall be deemed to be served as a parnter. *Singh 
has in his affidavit sworn in the suit, and also in his testimony at the hearing in the 
execution proceeding admitted that he was served with a summons in the suit, and 
Mr. Viswanatha Sastri appearing for Singh has fairly not challenged the finding 
that Singh must be deemed to have been served as a partner of the defendant firm, 


Rule 8 of Order go provides :— 


* Any person served with summons as a partner under rule 3 may appear under protest, denying 

that he 1s a partner, but such appearance shall not preclude the plaintiff from otherwise serving a 
summons on the firm and obtaining decree against the firm m default of appearance where no partner 
has appeared, " 
The rule enables the person served as a partner to appear under protest and to deny 
that he is a partner of the firm which is sued Appearance under protest by the 
person sued renders the service of summons as regards the defendant firm ineffective. 
The plaintiff may obtain a fresh summons against the firm and serve it in the manner 
prescribed by Order 30 rule 3 against another person who is alleged to be a partner 
by the plaintiff or against the person who has the control or management of the 
partnership business. A decree against the defendant firm so obtained may with 
leave under Order 21, rule 50 (2) be executed against the firm and also against the 
person who had béen initially served as a partner and who had appeared under 
protest denying that he was a partner. The plaintiff, however, 1s not obliged to 
obtain a fresh summons: he may request the Court to adjudicate upon the plea of 
denial raised by the person served and appearing under protest The Court will 
then proceed to determine the issue raised by that plea Ifthe Court finds on evi- 
dence that the person served was not a partner at the material time, the suit cannot 
proceed, unless summons is served afresh under rule3 if the Court holds that he was 
a partner, service on him will be regarded as good service on the firm and the suit 
will proceed against the firm. 


In the present case Singh did not enter appearance under protest He filed 
an appearance in his individual name in the suit, and obtained an *idjournment 
from the Court to enable him to file his written statement. The appearance so 
filed must be deemed to be on behalf of the firm. At the hearing of the summons 
for directions he contended that he was not a partner ofthe defendant firm and app- 
lied for leave to withdraw his appearance which was filed without protest. Unless 
the Court permitted Singh to withdraw the appearance initially filed, it continued 
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to be an appearance under rule 6 of Order 30, on behalf of the firm. We are not 
concerned in this case to decide whether the application of Singh for lcave to with- 
draw his appearance was properly rejected That question could only be raised in 
a proceeding adopted by Singh in the proper Court challenging the decision of the 
City Civil Court and not in the proceeding for execution of the decree. Order 21, 
rule 50 of the Code of Civil Procedure deals with execution of decrees against firms. 
By clause (1) it is provided - 
“ Where a decree has been passed against a firm, executfon may be granted— 
(a) against any property of the partnership , e 


(b) against any person who has appeared in his own name under rule 6 or rule 7 of Order 30 
orjwho has admitted on the pleadings that he ıs, or who has been adjudged to be, a partner , 


(c) against any person who has been 1ndwidually served as a partner with a summons and has 
failed to appear. 


Provided * z * $ * M 
Clause (2) provides : 


** Where the decree-holder claims to be entitled to cause the decree to be executed against any 
person other than such a person as 1s referred to in sub-rule (1), clauses (b) and (c) as being a partner 
in the firm, he may apply to the Court which passed the decree for leave, and where the hability 1s not 
disputed, such Court may grant such leave, or, where such lability ıs disputed, may order that the 
liability of such person be tried and determined in any manner in which any issue ın å suit may be 
tried and determined. ” 


By clause (3) it is provided : 


‘Where the liability of any person has been tried and determined under sub-rule (2), the order 
made tltereon shall have the same force and be subject to the same conditions as to appeal or otherwise 
as if ıt were a decree. ” 


Manifestly relying upon sub-clauses (b) and (c) of sub-rule (1) a plaintiff who has 
obtained a decree against a firm may execute 1t against any person who has been 
individually served with the summons as a partner and has failed to appear and also 
against any person who has appeared in his own name under rule 6 or rule 7 of 
Order 30. Singh being a person who had after being served as a *partner appear- 
ed under rule 6, the decree of the City Civil Court, Bombay, was executable against 
him. 

The plaintiffs did undoubtedly make an application for leave to execute the 
decree against Singh on the footing that he was a person other than a person referred 
to in clauses (b) and (c) of the sub-rule (1) of rule 5o, Order 21, but that proceeding 
was plaintly the result of an incorrect appreciation of the true position in law. On 
that account his right under Order 21, rule 50 (1) (b) was not lost. The plaintiffs 
were entitled to abandon the application for leave under sub-rule (2) and to execute 
the decree under sub-rule (1) 


The record of the City Civil Court, Bombay, tendered before the District Judge 
clearly establishes that Singh who was served as a partner of the defendant firm filed 
an appearance under rule 6, Order 30 of the Code of Civil Procedure, and thereafter 
his application for withdrawal of appearance was rejected and the suit was decreed 
against the firm This decree against the firm was, by virtue of sub-rule (1) clause 
(b) of rule 50, Order 21, hable to be executed against Singh. 


The High Court was, therefore, in our judgment, nght in directing execution of 
the decree of the City Civil Court, Bombay against Singh The appeal fails and is 
dismissed with costs 


V.S Appeal dismissed. 
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THE SUPREME COURT OF INDIA. 
(Civil Appellate Jurisdiction ) 


Present —B P SiNHA, Chief Justice P B GajENDRAGADKAR, K. N. WANcHOO, 
M HiDAYATULLAM AND J G Suam, JJ. 


Firm of Tllur1 Subbayya Chetty & Sons 
U 
The State of Andhra Pradesh ' .. Respondent. 


Madras General Sales Tax Act (IX of 1939), section 18-A—-Scope and effect —Suit 1s barred even of asses s- 
ment ıs incorrect and any challenge has to be by appeal or redtsion only. 


e «+ Appellant * 


Where an order of assessment has been made by an appropriate authority under the provisions of 
the Madras General Sales Tax Act, any challenge to*its correctness and any attempt either to have 
it set aside or modified must be made before the appellate or the revisional forum prescribed by 
the relevant provisions of the Act A suit instituted for that purpose would be barred under section 
18-A of the Act The expression “ any assessment made under this Act” 1s wide enough to cover 
all assessments made by the appropriate authorities under the Act whether the said assessments are 
correct or not It 1s the activity of the assessing officer acting as such officer which ıs intended to be 
protected and as soon as 1t 1s shown that in exercising his jurisdiction and authority under the Act, an 
assessing officer has made an order of assessment, that clearly falls within the scope of section 18-A 

Appeal by Special Leave from the Judgment and Order, dated the 16th 
November, 1960 of the Andhra Pradesh High Court in A.S No 397 of 1957.1 


A. Ranganadham Chetty, Senior Advocate (A. Vedavalh and A. V Rangam, Advo- 
cates, with him), for Appellant. 


D JNarasaraju, Advocate-General for the State of Andhra Pradesh (T. V. R. 
Tatachari and P. D. Menon, Advocates, with him), for Respondent. 


The Judgment of the Court was delivered by 


Gajendragadkar, 7 —The short question which arises ın this appeal ıs whether 
the suit instituted by the appellant Firm of Illuri Subbayya Chetty & Sons, in the 
Court of the Subordinate Judge at Kurnool, seeking to recover Rs 8,349 from the 
respondent, the State of Andhra Pradesh, on the ground that the said amount had 
been illegally recovered from ıt under the Madras General Sales Tax Act, 1939 
(No IX of 1939) (hereinafter called the Act) for the years 1952-54 1s competent or 
not ; and this question has to be determined ın the light of the scope and effect of 
section 18-A of the Act. 


The appellant 1s a firm of merchants carrying on commission agency and other 
business at Kurnool and as such, 1t purchases and sells groundnuts and other goods 
on behalf of principals for commission. For the year 1952-53, the Sales-Tax Autho- 
rities included in the appellant's taxable turnover an amountof Rs 3,45,488-12-10 
repiesenting groundnut sales and collected the tax on the total turnover from it in 
September, 1953 when the amount of the said tax was determined and duly adjusted. 
The said turnover of Rs. 3,45,488-12-10 ın fact represented sales eof groundnuts 
and not purchases and tax was recovered from the appellant on the said amount 
illegally inasmuch as 1t 15 Ónly on purchase of ground-nuts that the tax 1s leviable. 
As a result of this illegal levy, the appellant had to pay Rs 5,398-4-3 for the said 
year. Similarly, for the subsequent year 1953-54 the appellant had to pay an illegal 
tax of Rs 1,159-11-g Inits plaint, the appellant claimed to recover this amount 
together with interest at 12%, per annum and that 1s how the claim was valued at 
Rs. 8,349. 


This claim was resisted by the respondent on two grounds It was urged that 
the suit was incompetent having regard to the provisions of section 18-A of the Act ; 
and on the merits ıt was alleged that the transactions 1n regard to groundnuts on 
which sales tax was levied and recovered from the appellant were transactions of 
purchase and not of sale In this connection, the respondent referred to the fact 
that the appellant itself had included the transactions ın question in the return 


*C A No 315 of 1962 25th January, 1963, 
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submitted by itin Form A and thatit was making payments tentatively every month 
to be adjusted after the final assessment was made at the end of the year. Accord- 
ingly, the final adjustment was made in September and the total amount due from 
the appellant duly recovered. Thus the appellant having voluntarily made the 
return and paid the taxes, it was not open to him to contend that the transactions in 
regard to groundnuts were not taxable under the Act. Besides, the appellant had 
not preferred an appeal either to the Deputy Commissioner of Commercial Taxes 
or to the Sales Tax Appellate Tribunal; and so, 1t had not availed itself of the reme- 
dies provided by the Act. 


On these pleadings, the trial Court framed three principal issues. The first 
issue was whether the suit was barred by section 18-A of the Act ; the second was 
whether there had been excess collection ofsales tax for the two years in question and 
if so, how much ? and the third issue was whether the appellant was estopped from 
questioning the validity of the assessment ? According to the trial Court, the respon- 
dent had failed to prove its pleas against the appellant’s claim and so, it recorded 
findings in favour of the appellant on all the three issues. In the result, a decree 
followed in favour of the appellant for the recovery of Rs. 6,558 with interest at 6% 
per annum from r2th November, 1955 till the date of payment. 


This decree was challenged by the respondent by preferring an appeal before 
the High Court of Andhra Pradesh It appeared that the decision of the said High 
Court in the case of State of Andhra Pradesh v Shri Krishna Cocoanut Co * was 1n favour 
ofthe view taken by the trial Court ; but the respondent urged before the High Court 
that the said decision was erroneous in law and requited reconsideration. "That is 
why thé respondent's appeal was placed before a Full Bench of the High Court. 
The Full Bench has upheld the contentions raised by the respondent. It has held 
that in view of the provisions of section 18-A of the Act, the suit is incompetent. 
Alternatively, it has found that on the merits, the claim made by the appellant was 
notjustified. The result ofthese findings was that the respondent's appeal was allow- 
ed and the appellant's suit was dismissed with costs The appellant had filed cross- 
objections claiming additional interest on the decretal amount, butoince its suit was 
held to be incompetent by the High Court, its cross-objections failed and were 
dismissed with costs It 1s against this decree that the appellant has come to this 
Court by Special Leave. 


Mr. Ranganadham Cihetty for the appellant contends that the High Court was 
in error 1n coming to the conclusion that the appellant's suit was incompetent because 
he argues that the High Court has misjudged the effect of the provisions of section 
18-A. In dealing with the question whether Civil Courts’ jurisdiction to entertain 
a suit is barred or not, it is necessary to bear in mind the fact that there 1s a general 
presumption that there must be a remedy ın the ordinary Civil Courts to a citizen 
claiming that an amount has been recovered from him illegally and that such a 
remedy can bg held to be barred only on very clear and unmistakable indications 
to the contrary The exclusion of the jurisdiction of Civil Courts to entertain civil 
causes will not be assumed unless the relevant statute contains an express provision 
to that effect or leads to a necessary and inevitable implication ofthat nature The 
mere fact that a special statute provides for certain remedies may not by itself 
necessarily exclude the jurisdiction of the Civil Courts to deal with a case brought 
before it ın respect of some of the matters covered by the said statute. 


It is, therefore, necessary to enquire whether section 18-A expressly or by neces- 
sary implication excludes the jurisdiction of the civil Court to entertain a suit like 
the present. Section 18-A provides that no suit or other proceeding shall, except as 
expressly provided 1n this Act, beinstituted 1n any Courtto set aside or modify any 
assessment made under this Áct. It is common ground that there is no express 
provision made in the Act under which the present suit can be said to have been 
filed, and so, it falls under the prohibition contained in this section. The prohibi- 
tion 1s express and unambiguous and there can be no doubt on a fair construction of 


l 
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the section that a suit cannot be entertained by a Civil Court if, by instituting the 
suit, the plaintiff wants to set aside or modify any assessment made under this Act. 
There 1s, therefore, no difficulty 1n holaing that this section excludes the jurisdiction 
of the civil Courts 1n respect of the suits covered by it. 


It is, however, urged by Mr. Chetty that if an order of assessment has been 
made illegally by the appropriate authority purporting to exescise 1ts powers under 
the Act, such an assessment cannot be said to be an assessment made under this Act. 
He contends that the words used are “ any assessment made under this Act" and 
the section does not cover cases of assessment which are purported to have been made 
under this Act In support of this argument he has referred us to the provisions of 
section 17 (1) and section 18 where any act done or purporting to be done under this 
Act ıs referred to. It would, however, be nqticed that having regard to the subject- 
matter of the provisions contained in sections 17 (1) and 18 3t was obviously necessary 
to refer not only to acts done, but also to acts purporting to be done under this Act. 
Section 17 (1) 1s 1ntended to bar certain proceedings and section 18 1s 1ntended to 
afford an indemnity and that is the reason why the Legislature had to adopt the 
usual formula by referring to acts done or purporting to be done. It was wholly 
unnecessary to refer to cases of assessment purporting to have been made under this 
Act while enacting section 18-A, because all assessments made under this Act 
would attract the provisions of section 18-A and that 1s all that the Legislature 
intends section 18-A to cover. 


The expression '* any assessment made under this Act " 1s, ın our opinion, wide 
enough to cover all assessments made by the appropriate authorities under this Act 
whether the said assessments dre correct or not. It 1s the activity of the assessing 
officer acting as such officer which 1s intended to be protected and as soon as it 1s 
shown that 1n exercising his jurisdiction and authority under this Act, an assessing 
officer has made an order of assessment, that clearly falls within the scope of section 
18-A. The fact that the order passed by the assessing authority may in fact be 
incorrect or wrong does not affect the position that in law, the said order has been 
passed by an appropriate authority and the assessment made by it must be treated 
as made under this Act. Whether or not an assessment has been made under this 
Act will not depend on the correctness or the accuracy of the order passed by the 
assessing authority In determining the applicability of section 18-A, the only 
question to consideris * “‘ Is the assessmentsought to be set aside or modified by the 
suit instituted an assessment made under this Act or not?” It would be extremely 
anomalous to hold that 1t 1s only an accurate and correct order of assessment which 
falls under section 18-A. Therefore, 1t seems to us that the orders of assessment 
challenged by the appellant ın its suit fall under section 18-A. 


In this connection, 1t is necessary to emphasise that while providing for a bar to 
suits in ordinary civil Courts in respect of matters covered by section 18-A, the 
Legislature has taken the precaution of safeguarding the citizens’ rights by providing 
for adequate alternative remedies. Section 11 of the Act provides for appeals to 
such authority as may be prescribed , section 12 confers revisional jurisdiction on 
the authorities specified by it ; section 12-A allows an appeal to the Appellate Tri- 
bunal , section 12-B provides for a revision by the High Court under the cases speci- 
fied 1n 1t ; section 12-C provides for an appeal to the High Court ; and section 12-D 
lays down that petitions, applications and appeals to High Court should be heard by 
a Bench of not less than two Judges ‘The matter can even be brought to this Court 
by way of a petition under Article 136 of the Constitution. It would thus be seen 
that any dealer who 1s aggrieved by an order of assessment passed ın respect of his 
transactions, can avail himself of the remedies provided in that behalf by these 
sections ofthe Act. Itis in the light of these elaborate alternative remedies provided 
by the Act that the scope and effect of section 18-A must be judged. Thus consider- 
ed, there can be no doubt that where an order of assessment has been made by an 
appropriate authority under the provisions of this Act, any challenge to 1ts correct- 
ness and any attempt either to have 1t set aside or modified must be made before the 
appellate or the revisional forum prescribed by the relevant provisions of the Act. A 
suit instituted for that purpose would be barred under stction 18-A. 
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The facts alleged by the appellant in this case are somewhat unusual. The 
appellant itself made voluntary returns under the relevant provisions of the Act and 
included the groundnut transactions as taxable transactions It was never alleged 
by the appellant that the said transactions were transactions of sale and as such, not 
liable to be taxed under the Act. Itis true that under section 5-A (2) groundnut 1s 
made liable to tax under section 3 (1) only at the point of the first purchase effected 
in the State by a dealer who is not exempt from taxation under section 3 (3), but at 
the rate of 2% onhisturnover When the appellant made its voluntary returns and 
paid the tax 1n advance to be adjusted at the end of the year from time to time, it 
treated the groundnut transactions as taxable under section 5-A (2). In other Words, 
the appellant itself having conceded'the taxable character of the transactions in 
question, no occasion arose for the taxing authority to consider whether the said 
transactions could be taxed or not ; and'even after the impugned orders of assessment 
were made, the appellant did not choose to file an appeal and urge before the appel- 
late authority that the transactions were sale transactions and as such, were outside 
the purview ofsection 5-A (2). Ifthe appellant had urged that the said transactions 
were outside the purview of the Act and the taxing authority ın the first instance had 
rejected that contention, there would be no doubt that the decision of the taxing 
authority would be final, subject, of course, to the appeals and revisions provided for 
by the Act. The position of the appellant cannot be any better because it did not 
raise any such contention 1n the assessment proceedings under the Act. Ifthe order 
made by the taxing authority under the relevant provisions of the Act 1n a case where 
the taxable character of the transaction 1s disputed 1s final and cannot be challenged 
in a Civil Court by a separate suit, the position would be just the same where the 
taxable character of the transaction 1s not even disputed by the dealer who accepts 
the oat for the purpose ofthe Act and then institutes a suit to set it aside or to 
modify it. 


The question about the exclusion of the jurisdiction of the civil Courts to enter- 
tain civil actions by virtue of specific provisions contained in special statutes has 
been judicially considered on several occasions. We may ın this connection refer to 
two decisions of the Privy Council In Secretary of State, represented’ by the Collector of 
South Arcot v. Mask & Co.,* the Privy Council was dealing with the effect of the provi- 
sions contained 1n section 188 of the Sea Customs Act (VIII of 1878) The relevant 
portion of the said section provides that every order passed in appeal under this 
section shall, subject to the power of revision conferred by section 191, be final. 
Dealing with the question about the effect of this provision, the Privy Council obser- 
ved that it 1s settled law that the exclusion ofthe jurisdiction of the civil Clourtsis not 
to be readily inferred, but that such exclusion must either be explicitly expressed or 
clearly implied. Lord Thankerton who delivered the opinion of the Board, however, 
proceeded to add that 


“it 1s also well-settled that that even 1f jurisdiction 13 so excluded, the civil Courts have jurisdiction 
,to examine into @ases where the provisions of the Act have not been complied with, or the statutory 
Tribunal has not acted in conformity with the fundamental principles of judicia? procedure ”, 
It 1s necessary to add that these observations, though made 1n somewhat wide terms, 
do not Justify the assumption that 1f a decision has been made by a taxing authority 
under the provisions of the relevant taxing statute, its validity can be challenged by a 
suit on the ground that it 15 incorrect on the merits and as such, 1t can be claimed 
that the provisions of the said statute have not been complied with Non-compliance 
with the provisions of the statute to which reference 1s made by the Privy Council 
must, we think, be non-compliance with such fundamental provisions of the statute 
as would make the entire proceedings before the appropriate authority illegal and 
without jurisdiction. Simularly, 1f an appropriate authority has acted in violation 
of the fundamental principles or judicial procedure, that may also tend to make the 
proceedings illegal and void and this infirmity may affect the validity of the order 
passed by the authority in question It 1s cases of this character where the defect or 
the infirmity 1n the order goes to the root of the order and makes 1t in law invalid and 
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void that these observations may perhaps be invoked 1n support of the plea that the 
civil Court can exercise its Jurisdiction notwithstanding a provision to the contrary 
contained ın the relevant statute. In what cases such a plea would succeed ıt 1$ 
unnecessary for us to decide 1n the present appeal because we have no doubt that the 
contention of the appellant that on the merits, the decision of the assessing authority 
was wrong, cannot be the subject-matter of a suit because sectjon 18-A clearly bars 
such a claim in the civil Courts. 


The next decision to which reference may be made was pronounced by the 
Privy Council in the case of Raleigh Investment Co , Lid v Governor-General in Council}. 
In that case the effect of section 67 of the Indiay Income-tax Act fell to be considered. 
"The said section, inter alia, provides that no suit shall be brought in any civil Court 
to set aside or modify any assessment made under this Act It would be noticed that 
the words used 1n this section are exactly similar to the words used in section 18-A 
with which we are concerned In determining the effect of section 67, the Privy 
Council considered the scheme of the Act by particular reference to the machinery 
provided by the Act which enables an assessee effectively to raise ın Courts the 
question whether a particular provision of the Income-tax Act bearing on the 
assessment made ıs or 1s not ultra mres. The presence of such machinery observed 
the judgment, though by no means conclusive, marches with a construction of the 
section which denies an alternative jurisdiction to enquire into the same subject- 
matter It ıs true that the Judgment shows that the Privy Council took the view 
that even the constitutional validity of the taxing provision can be challenged by 
adopting the procedure prescribed by the Income-tax Act: and this assumption 
presumably proceeded on the basis that 1f an assessee wants to challenge the vtres 
of the taxing provision on which an assessment is purported to be made against 
him, it would be open to him to raise that point before the taxing authority and 
take it for a decision before the High Court under section 66 (1) of the Act. It 
is not necessary for us to consider whether this assumption 1s well founded or not 
But the presence of the alternative machinery by way of appeals which a partı- 
cular statute provides to a party aggrieved by the assessment order on the merits, 
is a relevant consideration and that consideration 1s satisfied by the Act with which 
we are concerned in the present appeal. 


The clause ‘‘ assessment made under this Act"? which occurs 1n section 18-A 
also occurs 1s section 67 with which the Privy Council was concerned, and 1n con- 
struing the said clause, the Privy Council observed that the phrase “< made under 
this Act " describes the provenance of the assessment ıt does not relate to its accu- 
racy in point oflaw. The use of the machinery provided by the Act, not the result 
of that use, 1s the test. These two Privy Council’s decisions support the conclusion 
that having regard to the scheme of the Act, section 18-A must be deemed to exclude 
the jurisdiction of civil Courts to entertain claims like the present. 


In the result, we must hold that the view taken by the High Court 1s right and 
so, the appeal fails and 1s dismissed. There would be no order as te costs. 


K S. . — Appeal dismissed. 
THE SUPREME COURT OF INDIA. 


(Civil Appellate Jurisdiction.) 
PresENT —S K. Das, A. K. SARKAR AND N. RAJAGOPALA Ayyancar, JJ. 


The State of Punjab e Appellant* 
V. 
Mst Qasar Jehan Begum and another .. Respondents. 


Land Acquisition Act (I of 1894), section 18, Proviso (b) —'* Sıx months from the date of the Collector's 
award "—Construction-—Cyil. Court on a Reference under section 18, of can go, into question whether application 
or Reference was barred by hmiation. 


A literal and mechanical contruction of the words ** six months from the date of the Collector's 
award ? occurring 1n the second part of clause (5) of the Proviso to section 18 of the Land Acquisi* 


1, (1947) 2M.LJ. 16: (1947) F.C.R.59: 1947 E.LJ. 45: LR. 74 LA, 50 at p 63. 
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tion Act would not be appropriate and the knowledge of the party affected by the award, either 
actual or constructive, beg an essential requirement of far play and natural justice, the expres- 
sion used in the Proviso must mean the date when the award Js either communicated to the party or 
1s known by him either actually or constructively, and the period of six months (with in which an 
application for making a Reference to a Civil Court) will run from the date of that knowledge Know- 
ledge of the award does not mean a mere knowledge of the fact that an award has been made The 
knowledge must relate to the essential contents of the award These contents must be known either 
actually or constructivelye If the award is communicated to the party under section 12 (2) of the 
Land Acquisition Act, the party must be obviously fixed with knowledge of the contents of the award 
whether he reads ıt or not Similarly if a party ıs present y Court either personally or through 
his representative when the award 1s made by the Collector, ıt must be presumed that be knows the 
contents of the award An application for a Reference made six months from the date of knéwledge 
of the award 1s not barred by time within themeaning of the second part of clause (b) of the Proviso 
to section 18 of the Land Acquisition Act 


[Conflict of judicial opinion on the question whether a Civil Court, on a Reference under 
section 18 of the Land Acquisition Act can go into the question of limitation was left unresolved ] 
Appeal by Special Leave from the Judgment and Order dated the 16th Novem- 
ber 1959 of the Punjab High Court in Civil Revision No. 268 of 1958 


R Ganapathy Iyer and R.N Sachthey, Advocates, for Appellant 


SP Smha, Senior, Advocate (Shaukat Hussain, Advocate, with him), for 
Respondent No 2 


The Judgment of the Gourt was delivered by 


S K. Das, f —This 1s an appeal by Special Leave from the judgment and order 
dated 16th November, 1959 passed by the Punjab’ High Court on an application 
in Revision 1n respect of an order dated 17th December, 1957 by which the learned 
Senior Subordinate Judge of Gurgaon held that a Reference by the Collector of 
Gurgaon under section 18 of the Land Acquisition Act (I of 1894) was 1ncom- 
petent by reason of the circumstance that 1t was made on an application filed beyond 
tme The appellant before us is the State of Punjab and the respondents are two. 
ladies being related as mother and daughter We shall presently state the relevant 
facts, but before we do so it 15 necessary to say that the only point on which the High 
Court disposed of the application in Revision before it made by*the respondents 
herein, was whether the Cıvıl Court to which a Reference 1s made by the Collector 
under section 18 of the Land Acquisition Act on an application filed beyond time, 
can reject the Reference on the ground that the Reference made 1s incompetent. 
On this point there ıs a conflict of judicial opinion In disposing of the applica- 
tion 1n Revision the learned single Judge who heard 1t proceeded on the basis that 
he was bound by the Division Bench decision of the same High Court in. Har: Krishan 
Khosla v State of Pepsu!, which held that the jurisdiction of the Civil. Court on a 
Reference under section 18 was confined to considering and pronouncing upon 
any of the four different objections to an award under the Act which might have: 
been raised 1n the written application for the Reference and the Civil Court had no 
jurisdiction to decide the question of limitation Therefore, the learned single 
Judge did not’go into the further question as to whether the application made for a 
Reference in the piesent case was filed beyond time or not as prescribed by the 
Proviso to section 18 of the Act That question has however been agitated before 
us by reason of the decision in Raja Harish Chandra Raj Singh v The Depuiy Land 
Acquisition Officer and another?, a decision of this Court which was not available at 
the time when the learned single Judge of the Punjab High Court disposed of the 
application 1n Revision 


We proceed now to state the relevant facts The respondents who were eva- 
cuees were owners of 55 bighas and 7 biswas of land in two villages known as Salarpur 
and Nasirpur in the district of Gurgaon Their lands in the aforesaid two villages 
along with lands of other persons 1n other villages were acquired by the appellant 
for use as a Field Firing and Bombing Range. The respondents were not notified 
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about the acquisition and were not present at the time of the award The respon- 
dents alleged, and this was not denied, that the Ciollector treated the property as 
evacuee property and none of the notices contemplated by the Land Acquisition 
Act, 1894 were issued to them. "The Collector made an award on 25th October, 
1953, by which he allowed compensation atthe rate of Rs 96 per acre in respect of 
the lands of the respondents On 25th December, 1954, that 1s more than a year 
after the award, the respondents made an application to the Collector ın which 
they said that certain agricultural lands of villages Salarpur and Nasirpur were 
compulsorily acquired by the Collector by an award dated goth October, 1953 
(October 30 was presumably a mistake for Qctober 25), but they were not given 
any notice of the acquisition. proceedings The respondents further stated that 
the award had fixed the compensation to be given to the land owners affected by 
the acquisition, but the amount to be paid to each owner was not apportioned 
therem The respondents then referred to a judgment and decree of the Lahore 
High Court dated 13th November, 1944, under which they were held to be the 
owners of the lands in question À prayer was made on behalf of the respondents 
for payment of the compensation money at an early date for the purpose of defray- 
ing the expenses of a daughter's marriage, but without prejudice to the claim of the 
respondents for enhancement of the amount of compensation The amount of 
compensation appears to have been paid on 22nd July, 1955 and on goth September 
1955, the respondents made an application to the Collector for a Reference under, 
section 18 of the Act. In this application the respondents stated that they knew 
about the award on 22nd July, 1955, when they received the compensation amount 
and therefore the petition was within time The principal objection which they 
raised to the award was that the market value of the land was not Rs 96 per acre 
as given in the award, but about Rs 600 per acre The Collector accepted this 
application in a very short order which stated , 

* Pubhc Prosecutor has been heard Mst $?Timur Jehan Begum has filed an affidavit to thc 
effect that she had no knowledge of the award at the tıme 1t was made and that she only came to know 
about it in July, 1955, when she received the award money. Nothing has been shown to me to the 
contrary to prove that the award was made withm the knowledge of the petitioners Under the 


circumstances 1t would be only fair and equitable to refer the petition under section 18 of the Land 
Acquisition. Act to a Civil Court for determining the compensation, which I hereby do.” 


- A Reference was made accordingly to the Civil Court and the Senior Sub- 
ordinate Judge of Gurgaon who ‘heard it came to the conclusion that the appl- 
cation made to the Collector for a Reference was barred by time, because the Clollec- 
tor's award was made on 25th October, 1953 and the application for a Reference 
was made on 30th September, 1955. The learned Subordinate Judge expressed 
some doubt as to whether the respondents were entitled to count the period of limi- 
tation from the date of knowledge but he held that even if they were entitled to do SO, 
their date of knowledge must be taken to be 24th December, 1954, on which date 
they made an application for 1nterim payment and the application for Reference 
having been made, more than six months from the date of knowledge, the appli- 
cation was barred by time within the meaning ofthe Proviso to section 18 of the Act. 
As to whether 1t was open to the Civil Court to go into the question of limitation 
the learned Subordinate Judge referred to the conflict of judicial opinion and 
said that the preponderance of opinion was ın favour of the view that the Civil 
Court could go into the question in order to find out whether the Reference was 
competent or not In this view of the matter, the learned Subordinate Judge dis- 
charged the Reference on the ground thatit was incompetent It may be mentioned 
here that the Division Bench decision of the Punjab High Court in Hart Krishan 
Khosla’s case? was not available to the learned Subordinate Judge on the day 
he passed his orders. The matter was then taken to the High Court on an apphca- 
tion in Revision by the respondents and we have already stated that the High Court 
dealt with it on the footing of the decision in Har Krishan Khosla’s case! The 
High Court accepted the application in Revision, set aside the order of the 
learned Subordinate Judge and directed him to deal with the Reference on merits. 
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y is from this order of the High Court that the appeal has come to us by Special 
eave. 
It is necessary at this stage to set out the Proviso to section 18 of the Act : 


<6 


(a) 1f the person ‘making ıt was present or represented before the Collector at the time when 
he made his award, within s1x weeks from the date of the Collector’s award ; 


(b) 1n other cases, within six weeks of the receipt. of the notice from the Collector, under 
section 12, sub-section (2), or within six months from the date of the Collector's award, whichever 
period shall first expire ” : 


Assuming that the appellant can raise the ground of limitation, the first question 
before us is, whether the application made on 3oth September, 1955, was within 
time within the meaning of the aforesaid Proviso. Clause (a) of the Proviso 1s clearly 
not applicable ın the present case, because admittedly the respondents were neither 
present nor were represented before the Collector when the latter made his award. 
The first part of clause (5) 1s also not applicable, because the respondents did not 
receive any notice from the Collector under sub-section (2) of section 12 of the Act. 
That sub-section requires the Collector to give immediate notice of his award to such 
of the persons interested as are not present personally or by their representatives 
when the award ıs made. Clearly enough, the responden & herein were entitled 
to a notice under sub-section (2) of section 12 but admitted ly no notice was issued 
to them. ° 


As'to the second part of clause (5) of the Proviso, the true scope and effect thereof 
was considered by this Court in Raja Harsh Chandra’s caset. It was there 
observed that a literal and mechanical construction of the words “‘ six months from 
the date of the Collector's award ” occurring in the second part of clause (b) of the 
Proviso would not be appropriate and 


t the knowledge of the party affected by the award, either actual or constructiye, being an essen- 
tial requirement of fair play and natural justice, the expression used in the Proviso must mean 
the date when the award 1s either communicated to the party or 1s known by him either actually or 
constructively.” 


Admittedly the award was never communicated to the respondents. Therefore 
the question before us boils down to this. When did the respondents know the award 
either actually or constructively? Learned counsel for the appellant has placed 
very strong reliance on the petition which the respondents made for interim payment 
of compensation on 24th December, 1954. He has pointed out that the learned 
Subordinate Judge relied on this petition as showing the respondents’ date of know- 
ledge and there are no reasons why we should take a different view It seems clear 
to us that the ratio of the decision in Raja Harsh Chandra’s caset is that the 
party affected by the award must know ıt, actually or constructively, and the period 
of six months will run from the date of that knowledge. Now, knowledge of the 
award does not mean a mere knowledge of the fact that an award has been made. 
The knowledge must relate to the essential contents to the award. These contents 
may be known either actually or constructively. If the award 1s communicated 
to a party under section 12 (2) of the Act, the party must be obviously fixed with 
knowledge of the contents of the award whether he reads it or not. Similarly when 
a party 1s present 1n Court either personally or through his representative when the 
award is made by the Collector, 1t must be presumed that he knows the contents of 
theaward Having regard to the scheme of the Act we think that knowledge of the 
award must mean knowledge of the essential contents of the award. Looked at from 
that point of view, we do not think that it can be inferred from the petition, dated 
24th December, 1954, that the respondents had knowledge of the award. One of 
the respondents gave evidence before the learned Subordinate Judge and she said : 
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“The application marked as Exhibit D-] was given. by me but the amount of compensation. 

was not known to me, nor did I know about acquisition of the land Chaudharı Mohd Sadiq, my 
Karmda had told me on the day I filed the said application that the land had been acquired by the 
Government ” 
This evidence was not seriously contradicted on behalf of the appellant and the 
learned Subordinate Judge did not rejectit Itıs worthy of note that before the 
Collector also the appellant did not seriously challenge the statement of the respon- 
dents that they came to know of the award on 22nd July, 1955, the date on which the 
compensation was paid On tbe reply which the appellant filed before the learned. 
Subo} dinate Judge there was no contradiction of the averment that the respondents 
had come to know of the award on 22nd July, 1955 That being the position we 
have come to the conclusion that the date of knowledge in this case was 22nd July, 
1955 The application for a Reference was clearly made within six months from 
that date and was not therefore barred by"ume within the meaning of the second 
part of clause (5) of the Proviso to section 18 of the Act. 


In the view which we have taken on the question of limitation, itis unnecssary 
for us to decide the other question as to whether the Civil Court, on a Reference 
under section 18 of the Act, can go into the question of hmitation. We have already 
stated that there 1s a conflict of judicial opinion on that question. There ıs on one 
side a line of decisions following the decision of the Bombay High Court in In re 
Land Acquisition Act! which have held that the Civil Court ıs not debarred from satis- 
fying itself that the Reference which ıt ıs called upon to hear ıs a valid Reference. 
There 1s, on the other side, a line of decisions which say that the jurisdiction of the 
Civil Court is confined to considermg and pronouncing upon any one of the four 
different objections to an award under the Act which may have been raised in the 
written application for the Reference The decision of the Allahabad High Court 
in Secretary of State v. Bhagwan Prasad? 1s typical of this line of decisions. There is 
thus a marked conflict of Judicial opinion on the question This conflict, we think, 
must be resolved in a more appropriate case on a future occasion. In the case before 
us the question does not really arise and 1s merely academic and we prefer not to 
decide the question in the present case. 


For the reasons given above, we would dismiss the appeal with costs 
K.S. Appeal dismissed. 


D An — 


THE SUPREME COURT OF INDIA. 
(Civil Appellate Jurisdiction ) 


PRESENT ‘—P. B. GaJENDRAGADKAR, K. N. WancHoo, M. HIDAYATULLAH, 
K. C. Das Gurra AND J. C. Suan, JJ. 


K. Venkataramiah .. Appellant* 
y. . T 
A. Seetharama Reddy and others . Respondents. 


Cıvıl Procedure Code (V of 1908), Order 41, rule 27—Scope—Proviswn for recording reasons for allowing 
additional evidence—If mandatory—O mission. to record reasons—If vitales. such admission of evidence 


Clearly the object of the provision (rule 27 (2) of Order 41 of the Code of Civil Procedure) 1s to 
keep a clear record of what weighed with the appellate Court in allowing the additional evidence 
to be produced—whether this was done on the ground (1) that the Court appealed from had refused 
to admit evidence which ought to have been admitted, or (11) 1t allowed ıt because it required it to 
enable 1t to pronounce judgment ın the appeal, or (m) ıt allowed this for any other substantial cause. 
Where a further appeal lies from the decision of the appellate Court such recording of the reasons 
is necessary and useful also to the Court of further appeal for deciding whether the discretion under 
the rule has been judicially exercised by the Court below. The provision for recording reasons is 
directory and not mandatory even though the word “shali” is used in rule 27 (2). The 
omission to record reasons for allowing additional evidence does not vitiate such admission 
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There may well be cases where even though the Court finds that 1t 1s able to pronounce judg- 
ment on the state of the record as it 1s, and so, 1t cannot strictly say that ıt requires additional evidence, 
“ to enable ıt to pronounce judgment " it still considers that in the interest of justice something which 
remains obscure should be filled up so that it can pronounce its judgment in a more satisfactory manner, 
Such a case will be one for allowing additional evidence “ for any other substantial cause under 
rule 27 (1) (b) of Order 41. 


The “ requirement ” was the requirement of the High Court hearing the appeal, and the Supreme 
Court will not examine the evidence to find out whetherit would have required such additional 
evidence to enable it to pronounce Judgment. 


Appeal by Special Leave from the Judgment and Decree dated 5th September, 
1961 of the Andhra Pradesh High Court in Special Appeal No. 3 of 1961. * 


K. Bhimasankaram and A. Rangafadham Chetty, Senior Advocates, (A. Vedavalli, 
E. Udayarathnam and A. V. Rangam, Advocates, with them), for Appellant. 


A. V. Viswanatha Sastri, Senior Advocate, (R. Thiagarajan, Advocate, with him), 
for Respondent No. 1. 


V. C Prashar, Amar Singh Chaturvedi, and K. R. Chaudhri, Advocates, for 
Respondent No. 2. 


The Judgment of the Court was delivered by 


Das Gupta, J —This is an appeal against a judgment and order of the High 
Court of Andhra Pradesh confirming an order of the Election Tribunal, Hyderabad 
by which the Tribunal dismissed an election petition filed by the present appellant. 
By that petition thus appellant sought a declaration that the election of three persons, 
the present respondent, Seetharam Reddy, one Anandam and M. Ataur Rahman 
be declared void and that he, the petitioner be declaréd as duly elected to the Legis- 
lative Council of the Andhra Pradesh from Telangana Graduates Constituency. 
In this appeal we are no longer concerned with the question of validity of elections 
of Mr. Anandam or Mr. M Ataur Rahman but only with that of the respondent 
Seetharam Reddy. 


The appellant challenges the decision of the High Court mainly on the ground 
that in reaching its conclusion on the vital question of the age of Seetharam Reddy 
on the date of election the High Court took into consideration evidence which was 
not legally available for such consideration. 


Though a large number of objections were raised in the petition to contest the 
validity of Seetharam Reddy’s election, only four of them were ultumately pressed 
before the Election Tribunal, vız., (1) That Seetharam Reddy was disqualified to be 
chosen to fill a seat in the Legislative Council under Article 173 (b) of the Constitu- 
tion his age being below go years on the relevant date ; (2) That the election was 
vitiated by undue influence exercised on the voters by some Ministers of the State of 
Andhra Pradesh ; (3) That the secrecy of the ballot was not maintained, and (4) 
That the election was void on account of improper deletion of names of voters ın the 
final list. e 


All these objections were rejected by the Election Tribunal which accordingly 
dismissed the petition. On appeal, the High Court confirmed the findings of the 
Election Tribunal on all these points and dismissed the appeal. 


Faced with the position that the correctness of these findings which are all find- 
ings of facts is not open to challenge before this Court ın this appeal by Special Leave, 
the appellant has raised the contention that the High Court's decision on the question. 
of age of Seetharam Reddy was vitiated by the error of law ın that additional evidence 
was rre and considered by the High Court without complying with the provi- 
sions of law; 


It appears that a considerable amount of oral and documentary evidence was 
adduced before the Tribunal on this question of Seetharam Reddy's age. While 
the petitioner tried to establish that Seetharam Reddy was born in October, 1931, 
Seetharam Reddy tried to establish that he was born sometime in 1928. The Tribu- 
nal rejected as unworthy of credit the oral testimony adduced by either side. It also 
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rejected most of the documentary evidence, including Exhibit R-5 and Exhibit R-6, 
R-11 and R-12. R-5:5a birth. register, R-6 15 an entry therein, R-11 is a certificate 
purporting to be issued by the Headmaster or the Muslim High School, Kurnool, in 
respect o: the age of the respondent Seetharam Reddy while R-12 1s an application 
said to have been made at the time of his admission to this school. The Tribunal’s 
finding was that Seetharam Reddy did not study in the Kurnool Muslim High School. 
The Tribunal also rejected the documentary evidence prodwced on behalf of the 
petitioner seeking to show that the respondent Seetharam Reddy was born on the 
roth October, 1931. Ultimately, however, the Tribunal decided the issue as regards 
the age against the petitioner on the basis of certain documents in connection with the 
proceedings before the Judicial Committee of the Privy Council which showed that 
the respondent Seetharam Reddy was a major by the year 1356 Fash. It appears 
that in that year an appeal was pending m the Judicial Committee of the Privy 
Council which had arisen out of a suit regarding the adoption of Seetharam Reddy 
by one Tulsamma, and the party who contested the alleged adoption filed a petition 
to declare him (Seetharam Reddy) asa major. Exhibit R-10 is that petition After 
notice was served a power (vakalatnama) was filed by Seetharam Reddy as a major 
in the appeal. In this vakalatnama (Exhibit R-3) Seetharam Reddy’s age was given 
as r9 years. Exhibit R-13 was the notice issued to Seetharam Reddy 1n those pro- 
ceedings. 


The Tribunal was of opinion that the genuineness of these documents, Exhibits 
R-3, R-1e and R-13 could not be questioned and ıt was clear that the respondent 
was treated as a major 1n the proceedings before the Judicial Commuttee from and 
after 1356 faslı That showed, according to the Tribunal, that he was not less 
than 30 years of age on the date of election or nomination. e 


The High Court also came to the same conclusion on this issue as 1egards 
Seetharam Reddy’s age. In coming to this conclusion ıt has relied not only on the 
vakalatnama Exhibit R-3 mentioned above but also on four other documents, vu., 
Exhibits R-5 and R-6, which the Tribunal rejected as unreliable and Exhibits R-19 
and R-20 which were not tendered in evidence before the Tribunal but came before 
the High Court as additional evidence The appellant contends that the High 
Court acted without jurisdiction 1n admitting additional evidence. 


We are clearly of op:mon that even if it was found that the High Court erred in 
taking the additional evidence that would not be a case of lack of jurisdiction but 
would be an error ın the exercise of jurisdiction As was pointed out however by 
this Court ın Aran Singh v. Kartar Singh and others l 


** The discretion to receive and admit additional evidence 15 not an arbitrary one, but is a judicial 
one circumscribed by the Itmitations specified ın Order 41, rule 27, of the Code of Civil Procedure 


The question whether in the present case the High Court exercised the discretion 
judicially has therefore to be examined by us. 


Section 107 of the Cade of Civil Procedure empowers the appellate Court ** to 
take additional evidence or to require such evidence to be taken, ” “ subject to such 
conditions and limitations as may be prescribed. " Rule 27 of Order 41 of the Code 
of Civil Procedure prescribes the conditions and hmutations in the matter. The 
cule first lays down that the parties to an appeal shall not be entitled to produce 
additional evidence, whether oral or documentary, in the appellate Court It then 
proceeds to lay down two classes of cases where the appellate Court may allow addı- 
tional evidence to be produced One class ıs where the Court appealed from has 
refused to admit evidence which ought to have been admitted. The other class is 
where the appellate Court requires such additional evidence for itself —either to enable 
1t to pronounce judgment or for any other substantial cause. The second clause of the 
rule requires that when additional evidence 1s allowed to be produced by an appel- 
late Court the Court shall record the reason for its admission. 
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The additional evidence that was produced in this case had not been ten- 
dered 1n evidence before the Election 'Tribunal and so this case does not fall within. 
the first class mentioned above Obviously, therefore, the High Court allowed the 
production of this evidence on its own requirement, 


it ıs contended before us on behalf of the appellant that the learned Judges 
made the order mechanically without applying their minds to the requirements 
of Order 41, rule 27*of the Code of Civil Procedure. Support for this contention. 
is sought from the fact that the High Court did not record ıts reasons for the ad- 
mission of the additional evidence as required by the second clause of the rule. 
The importance of this provision for recording of the reasons for admission of'addi- 
tional evidence has been emphasised ih several cases (vide Sreemanchunder v Gopal- 
chunder!, Manmohar v. Mst  Ramda?. 


It 1s very much to be desired that the Courts of appeal should not overlook. 
the provisions of clause (2) of the Rule and should record their reasons for admut- 
ting additional evidence. We are not prepared, however, to accept the conten- 
tion of the appellant that the omussion to record the reason vitiates the admussion 
of the evidence Clearly, the object of the provision is to keep a clear record of 
what weighed with the appellate Court in allowing the additional evidence to be 
produced—whether this was done on the ground (1) that the Court appealed from 
had refused to admut evidence which ought to have been admitted, or (u) ıt allowed. 
it because ıt required it to enable it to pronounce judgment in the appeal, or (111) 
it allowed this for any other substantial cause Where a further appeal hes from 
the decision of the appellate Court such recording of«the reasons ıs necessary and 
useful glso to the Court of further appeal for deciding whether the discretion under 
the Rule has been judicially exercised by the Court below. The omission to record 
the reason must therefore be treated as a serious defect, Even so, we are unable 
to persuade ourselves that this provision 1s mandatory. For, it does not seem rea- 
sonable to think that the Legislature intended that even though 1n the circumstances 
of a particular case 1t could be defimtely ascertained from the record why the ap- 
pellate Court allowed additional evidence and ıt 1s clear that the power was properly 
exercised within the limitation imposed by the first clause of the Rule all that should 
be set at naught merely because the provision 1n the second clause was not comphed 
with. It may be mentioned that as early as 1885 when considering a similar pro- 
vision ın the corresponding section of the Code of 1882, viz , section 586, the High 
Court of Calcutta held that this provision for recording reasons 1s merely directory 
and not imperative Gopal Singh v fhakn Ra?. We are aware of no case in which 
the correctness of this view has been doubted. It 1s worth noticing that when the 
1908 Code was framed and Order 41, wule 27 took the place of the old section 568, 
the Legislature was content to leave the provision as ıt was and did not think ıt 
necessary to say anything to make the requirement of recording reasons imperative. 
It is true that the word *' shall " is used in rule 27 (2) , but that by itself does not 
make it mandatory. We are therefore of opinion that the omission of the High 
Court to record reasons for allowing additional evidence doe$ not vitate such 
admission. 


Nor are we prepared to agree with the learned Counsel that this omission 
justifies the conclusion that the High Court acted mechanically m the matter, 
without applying :ts mind to the requirements of the Rule The record before 
us shows that the hearing of the appeal before the High Court commenced on the 
r8th July, 1961, and after the appellant's Counsel had concluded his arguments 
the respondents Counsel started addressing the Court. He contnued his argu- 
ments on the next date, z¢., the 19th July. On the next date, : e., the 2oth July, 
1961, an application was made on behalf of the respondent, Seetharam Reddy, 
praying that two registers of admission and withdrawals of the Government Muslim 
High School, Kurnool, be received and admitted as additional evidence in the 
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appeal. (It may be stated that the petition itself bears the date, 18th July, but 
the supporting affidavit bears the date 20th of July) — It was stated on affidavit that 
both these registers had been summoned. along with the other documents by the 
appellant, Venkataramiah, and were actually produced before the Election Tri- 
bunal by the Headmaster and further that these had been transmitted to the 
High Court along with the records of the case It was stated that these documents 
had “ an important bearing ” upon the case and were “‘ required to be looked into = 
to arrive at a Just and correct conclusion 1n regard to Issue No. 1 On the follow- 
ing date, ze, the gist of July the appellant Venkataramiah put in his counter 
affidavit objecting to the respondent's prayer and in Para. 6 of this counter affi- 
davit we find the following statement — * 

* In the circumstances it 15 submitted that the provisions of Order 41, rule 27, Civil Procedure Code 
are not complied with It was not offered as evidence before the Tribunal Admittedly it was available 
at the time of the trial and ıt 1s not the case of the petitioner that notwithstanding exercise of due dili- 
gence, was not within his knowledge or could not be produced by him at the time when the decision was 
pronounced by the Tribunal  It:s not in the interest of justice nor 15 1t necessary to enable this Court to 
pronounce judgment to admit them as additional evidence On the other hand, the admission of the 
registers as evidence would enable the party to go behind his case stated by him in. his counter affida- 


vit before the Election Tribunal and set up altogether an mconsistent case Hence the said Admius- 
sion Registers are neither relevant not material ” 


The High Court passed the order for the taking of additional evidence on the 
same date How the High Court considered the matter 1s best shown by a passage 
from the judgment pronounced by the Court in the appeal After pointing out 
that the Tribunal 


* 
** was not prepared to place any reliance on Exhibits K-11 and R-12 and was of the opinion that the 
Ist respondent did not study ın Government Mohammadan High School, Kurnool, and thateExhibit 
R-12 was concocted, if 1t was to be argued that it relates to the present Ist respondent," 


the Judgment proceeds thus : 


“ During the course of the arguments before us, 1t was noticed that two jadmiss'on registers relating 
to the High School for the relevant period were ın fact summoned for by the learned Counsel for the 
petitioner and were produced before the Tribunal — For some reason, which 1s not clear to us, these 
registers were not proved and marked as exhibits These registers were sent to the High Court for 
hearing of the above appeal and they were placed beforeus Weare told that the lst respondent also 
applied that these registers may be summoned for from the High School But when he has realised 
that the petitioner himself has summoned for them, 1t?was not necessary for the Ist respondent to sum- 
mon for them again Whatever it be, these registers were before the Tribunal and are before us. 
But as neither party could rely upon them without their being proved and exhibited, the Ist res- 
pondent filed CM P No 7115/61 under Order 41, rule 27 and section 151, Civil Procedure Code to 
receive them as evidence and mark the registers as exhibits By our order dated 21st July, 1961, we 
permitted the 1st respondent in the appeal to prove these documents before the Election Tribunal We 
also directed that the appellant 1s at liberty to cross-examine the persons, who might be summoned to 
prove these documents We also directed the Tribunal to record the evidence adduced 1n proof of these 
two registers and submit the same to the High Court for consideration in the above appeal The 
Tribunal accordingly recalled R W 8 the Head Master, Government Muslim High School, Kurnool, 
and also examined R W 10, the Head Master of the same school for the years 1936 to 1945 
The Register of Admissions and Withdrawals relating to the School from 7th July, 1919 to I5th Janu- 
ary, 1938 ıs marked as-exhibit R-19 and the register from 30th June, 1926 to 14th February, 1949 1s 
marked as Sari R-20 The entries in the two registers relating to the Ist respondent are Exhibits 
R-21 and R-24" 


In view of what the High Court has stated 1n this passage 1t is not possible to: 
say that the High Court made the order for admission of additional evidence with- 
out applying its mind It seems clear that the High Court thought, on a considera- 
tion of the evidence, in the light of the arguments that had been addressed already 
before 1t that 1t would assist them to arrive at the truth on the question of Seetharama 
Reddy's age if the entries in the admussion registers of the school were made available. 
It was vehemently urged by the learned Counsel for the appellant that there was 
such a volume of evidence before the High Court that 1t could not be seriously 
suggested that the Court required any additional evidence “to enable it to pro- 
nounce judgment." The requirement, it has to be remembered, was the require- 
ment of the High Court, and it will not be right for us to examine the evidence 
to find out whether we would have required such additional evidence to enable 
* us? to pronounce Judgment. Apart from this, it is well to remember that the: 
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appellate Court has the power to allow additional evidence not only if it requires 
such evidence “ to enable ıt to pronounce judgment ” but also for ** any other subs- 
tantial cause". ‘There may well be cases where even though the Court finds that 
it is able to pronounce judgment on the state of the record as ıt is, and so, 1t cannot 
‘strictly say that ıt requires additional evidence “ to enable ıt to pronounce judg- 
ment ", it still considers that ın the interest of justice something which remains 
obscure should be filled up so that 1t can pronounce its judgment in a more satis- 
factory manner. Such a case will be one for allowing additional evidence “ for 
any other substantial cause" under rule 27 (1) ($ of the Code 


i e 

. . Itis easy to see that such requirement of the Court to enable it to pronounce 
judgment or for any other substantial cause 1s not hkely to arise ordinarily unless 
some inherent lacuna or defect becomes apparent on an exammation of the evı- 
dence. That is why ın Parsotem’s case}, the Privy Council while discussing whether 
additional evidence can be admitted observed 

“ It may be required to enable the Court to pronounce judgment, or for any other substantial 
cause, but in either case ıt must be the Court that requires it This 15 the plain grammatical reading of 
the sub-clause The legitimate occasion for the exercise of this discretion ıs not whenever before the 


appeal ıs heaid a party applies to adduce fresh evidence, but when on cxamming the evidence as it 
Stands, some mherent lacuna or defect becomes apparent ? 


As the Privy Council proceeded to point out 


“It may well be that the defect may be pointed out by a party, or that a party may move the 
‘Court to supply the defect, but the requirement must be the requirement of the Court upon its appre- 
ciation of the evidence as it stands ” 

We are satisfied that 1n the present case the High Court allowed additional 
evidente to be admitted as ıt required such evidence either to enable it to pro- 
nounce judgment or for any other substantial cause within the meaning of rule 27 
(1) (5) of Order 41 of the Code The contention that the decision of the High Court 
on the question of the respondent's age was vitiated by reason of 1t being based on 
inadmissible evidence, must therefore fail. 


Another difficulty ın the appellant's way may also be mentioned As has 
been said above, the appellant did file before the High Court a petition objecting 
to the reception of additional evidence. We find it stated however in the High 
Court's order refusing the application for a certificate under Article 133 (1) (c) 
of the Constitution that no objection that the requirements of Order 41, rule 27, 
Civil Procedure Code, were not satisfied, was raised either at the time when the 
Court duected the Tribunal to record the statements or at the time of the hearing 
‘of the appeal This order was passed by the learned Chief Justice and’ Mr. Justice 
Chandrasekhara Sastry, who had made the order allowing admission of additional 
evidence and also heard the appeal We are bound to hold therefore that though 
the appellant did make an application objecting to the admission of additional 
evidence he did not press that application. 


On the pfinciple laid down ın Fagarnath Pershad v. Hanuman Pershad?, that when 
additional evidence was taken with the assent of both,sides or without objection 
at the time it was taken, 1t ıs not open to a party to complain of ıt later on, the 
appellant cannot now be heard to say that the additional evidence was taken ın 
this case in breach of the provisions of law 


. . There ıs nothing therefore that would justify us in interfering with the find- 
ings of facts on which the High Court based its decision. 


The appeal is accordingly dismissed with costs. 


K.S. Appeal dismissed. 
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THE SUPREME COURT OF INDIA. 


(Civil Appellate Jurisdiction). 
Present :—P. B GajENDRAGADKAR, K. N WancHoo, M. HIDAYATULLAH, 
K. S. Das Gupta AND J. C. SHau, JJ. 
Janapareddy Latchan Naidu 
v. 
Janapareddy Sanyasamma : Respondent 


.. 7 Appellant * 


Charge— Decree for past and future maintenance charged on three lots of property Purchase by decree-holder 
of two of the lots in execution for arrears of mamtenance—1f eXtinguishes the charge on remaining property—Right 
do proceed 1n subsequent executton agatnst the remaining lot 


A decree created a charge for past and future maintenance on three lots of properties The 
xlecree-helder purchased subject to surcharge two items of the properties 1n execution of the decree 
‘Subsequently she filed another Execution Petition seeking to bring to sale properties other than those 
purchased by her in the earlier execution The judgment-debtor contended that the decree was 
fully satisfied by the earlier purchase of the two items subject to the charge 


Held An executory chaige-decree for mamtenance becomes executable again and again as 
future sums become due The executabihty of the decree keeps the charge alive on the remaining 
properties originally charged till the future amounts cease In other words the charge subsists as 
long as the decree subsists By the execution the charge 1s not transferred in its entirety to the pro- 
perties purchased by the charge-holder Nor is the charge divided between those properties and 
those which still remain with the judgment-debtor The whole of the charge continues over all 
the properties Jointly and severally Nor 1s any priority established between the properties purchased 
by the charge-holder and those that remain It ıs not permussible to seek an analogy from the case 
of a mortgage A charge can be enforced against all the properties or severally. 


The Court cannot order the charge-holder to proceed against properties 1n her possessien even 
though it can make an election on behalf of the judgment-debtor and enforce the charge against one 
item in preference to another belonging to him 


Appeal by Special Leave from the Judgment and Order, dated 28th July, 
1959, of the Andhra Pradesh High Court in CMA No 120 of 1956. 


P. Ram Reddy, Advocate, for Appellant. 
E Udayaathnam, V C. Prashar, and K R Chaudhuri, Advocates, for Respondent. 
The Judgment of the Court was dehvered by 


Khdayatullah, F —The respondent who ıs the wife of the appellant obtained a 
decree for maintenance on 9th August, 1949 , by which the appellant was ordered to 
pay Rs. 3,000 per year to her on the 28th day of February, of every year with interest 
at 6% per year if the payment was not made on tbe due date. The decree mcluded 
ascertained amounts as arrears of past maintenance and other items to which detailed 
reference is not necessary In addition to the personal liability the decree created 
a charge for past and future maintenance on three lots of properties. 


The respondent filed Execution Petition No 91 of 1952 for extcution of the 
maintenance decree and sought to bring the properties charged by the decree to sale 
She purchased two items of the properties for a sum of Rs. 20,200 subject to her 
maintenance charge after obtaining the permission of the Court Later she filed 
Execution Petition No 43 of 1955 seeking to bring to sale properties other than those 
purchased by her ın the earlier execution The appellant also filed an application 
under section 47 of the Code of Civil Procedure to record full satisfaction of the decree 
on the ground that the respondent by purchasing the properties subject to her charge 
could not maintain a fresh application for the sale of the other properties. ‘The 
Subordinate Judge of Visakhapatnam upheld the contention of the appellant and 
dismissed the Execution Petition as not maintainable The respondent appealed 
to the High Cout. The High Court reversed the decision of the Subordinate 
Judge and ordered the execution to proceed. The appellant has now appealed after 
obtaining Special Leave from this Court 
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The short question is whether the decree must be held to be satisfied because the- 
respondent purchased 1n an earlier execution one lot of properties subject to her 
charge for maintenance Learned counsel for the appellant contends that the res- . 
pondent must now look to the properües purchased by her for satisfaction of her 
claim in respect of maintenance past or future. In the alternative he contends that 
execution against the properties in his possession cannot proceed till the respondent 
has first proceeded against the properties with her. In our opinion neither proposi- 
tion is correct. 


The maintenance decree passed by the Subordinate Judge of Visakhapatnam is 
not only a declaratoy decree but also an executory decree. It provides that the 
appellant shall pay to the respondent Rs 3,000 per year as maintenance on the 28th 
day of February of every year as long as she lives When the first. execution was 
levied the amounts due upto 28th June; 1952, were realised by the sale of the pro- 
perties oflots r and2 The respondent as the auction-purchaser deposited Rs. 6,010: 
towards the balance of the purchase price after deducting the maintenance amount 
under the decree as it then stood The present execution concerns the sum which 
fell due between 28th June, 1952, and 28th February, 1955 Included in this sum: 
are Rs. 8,000 towards maintenance and Rs. 867-8-o towards costs. 


The contention of the appellant is that the respondent having purchased the 
first lot of properties subject to the charge cannot now recover this amount from the 
properties remaining with the appellant. In other words, the appellant contends 
that there is some kind of merger of the right under the maintenance decree with the 
right arising from the auction purchase and the respondent can enforce her right only 
against, those properties which she has purchased and not against properties which. 
remain with the appellant 


The argument involves a fallacy because 1t assumes that a charge created by a. 
decree on a number of properties disappears when the charge-holder in execution 
of the charge-decree purchases one lot of properties An executory charge-decree 
for maintenance becomes executable again and again as future sums become due. 
The executabihty of the decree keeps the charge alive on the remaming | properties 
originally charged till the future amounts cease In other words the charge subsists 
as long as the decree subsists By the execution the charge ıs not transferred ın its 
entirety to the properties purchased by the charge-holder Nor 1s the charge divided 
between those properties and those which still remain with the yudgment-debtor. 
The whole of the charge continues over all the properties jointly and severally Nor 
is any priority established between the properties purchased by the charge-holder 
and those that remain It 1s not permissible to seek an analogy from the case of a 
mortgage. A charge ıs different froma mortgage A mortgage ıs a transfer of an 
interest 1n property while a charge is merely a right to receive payment out of some 
specified property ‘The former 1s described a jus in rem and the latter as only a Jus 
ad rem. In the case of a simple mortgage, there isa personal liability express or 
implied but inthe case of charge there 1s no such personal liability and the decree, 1f 
it seeks to charge the judgment-debtor personally, has to do so 1n addition to the 
charge This being the distinction 1t appears to us that the appellant’s contention 
that the consequences of a mortgagee acquiring a share of the mortgagor 1n a portion 
of the mortgaged property obtain ın the case of a charge is ill-founded. The charge 
can be enforced against all the properties or severally. 


In the present case the respondent could proceed at her option to recover the 
arrears of maintenance as they fell due from any of the properties which were the 
subject of the charge, that 1s to say, those which were 1n the possession and ownership 
of the appellant and those in her possession and ownership as auction-purchaser. 
There 1s nothing in Jaw which requires the respondent to proceed against the proper- 
ties which she had earlier purchased. There is no question of marshalling of these 
properties. It is true that the Court may decide which of the properties charged 
should be sold and in what order and the Court does choose between different proper- 
ties when ordering sale. To that extent the Court can assist a judgment-debtor. 
But this can only be in respect of the properties which the Judgment-debtor holds and’ 
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against which the charge-holder wants to proceed. But the Court cannot say to the 
charge-holder that he must exhaust his remedies over and over again against the 
properties purchased by him 1n execution of his charge-decree and subject to his 
own charge ‘Therefore, between the appellant and the respondent the Court cannot 
order the respondent to proceed against properties in her possession even though 1t 
can make an election on behalf of the appellant and enforce the charge against one 
item in preference to another belonging to him. 


In our opinion the 1espontlent was entitled to proceed against the remaining 
propérties in the hands of the appellant which continued charged. The Execut- 
ing Court may, of course, sell only such items 45 may be sufficient to meet the present 
dues under the decree but the appellant cannot insist that the respondent should 
proceed against the properties acquired by her under the first sale We express 
no opinion on the question whether the decree can be personally executed against 
the appellant because that question did not arise here. The appeal accordingly 
fails and 1s dismissed with costs. 


K.S. ———— Appeal dismissed. 
THE SUPREME COURT OF INDIA. 
(Civil Appellate Jurisdiction.) 


PRESENT :—P.B. GAJENDRAGADKAR, M. HIDAYATULLAH AND J.C. SHau, JJ. 


Lakkireddi Chinna Venkata Reddi and others .. Appellants* 
V. x 
Lakkireddi Lakshmama .. Respondent. 


Hindu law—Joit family—Partstion—Suit for on behalf of minor by ns mother— Death of minor—Effect 
—Surt sf can be continued by the mother—Blending of separate property with joint family property—T est 


It 1s true that normally the family estate is better managed ın union than ın division, nevertheless 
the interest of the minor 1s the prime consideration in adjudging whether the estate should be divided 
at the instance ofa minor suitor If the conduct of the adult coparceners, or the claim made by them 
is prejudicial to the interest of the minor, the Court will readily presume that it ıs for his benefit to 
divide the estate. 


Action by a minor for a decree for partition and separate possession of his share ın the family 
‘property 1s not founded on a cause of action personal tohim The right clarmed 1s property, and devol- 
-ves on his death even during minority upon his legal representative ‘The Court, ıt 1s true will direct 
partition only if partition 1s in the interest of the minor but that limitation arises not because of any 
peculiarity in the estate of the minor but 1s imposed for the protection of his interest The effect of the 
decision of the Court granting a decree for partition in a suit instituted by a minor 1s not to create a 
new right which the mmor does not possess, but merely to recognise the right which accrued to him 
"when the action was commenced It 1s the institution of the suit, subject to the decision of the Court, 
and not the decree of the Court that brings about the severence Death of the minor during the pen- 
dency of the suit had not the effect of terminating the suit which was instituted for partition of the pro- 
perty 1n suit and the suit can be continued by his mother as his legal representative e 


Kakumanu Peda Subbayya v Kakumanu Akkamma, (1959) SCJ 138 - (1959) 1 An WR. (SC) 
60 - (1959) 1 MLJ (SC) 60 : (1959) SCR 1249, followed 


Property separate or self-acquired of a member of a jomt Hindu family may be impressed with 
the character of Joint family property if it 1s voluntarily thrown by the owner into the common stock 
"with the intention of abandoning his separate claim therein, but to establish such abandonment a clear 
intention to waive separate rights must be established From the mere fact that other members of the 
family were allowed to use the property jointly with himself, or that the come of the separate property 
-was utilised out of generosity to support persons whom the holder was not bound to support, or from the 
failure to maintain separate accounts abandonment cannot be inferred, for an act of generosity or 
kindness will not ordinarily be regarded as an admission of a legal obligation. 


Appeal from the Judgment and Decree dated 21st October, 1955 of the former 
Andhra High Court, in A.S. No. 64 of 1951. 


A. Ranganadham Chetty, Senior Advocate, (A. Veda valı and A.V. Rangam, 
Advocates, with him), for Appellants. 
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B.K.B. Naidu, Advocate, for Respondent. 
The Judgment of Court was delivered by 


~~ Shah, j.—This appeal with certificate granted by the High Court of Andhra 
Pradesh is agamst the decree in Appeal No. 64 of 1951 modifying the decree in 
Suit No. 111 of 1949 of the file of the Subordinate Judge, Cuddapah. 


The following genealogy explains the relationship between the parties to the 
appeal : e 





Lakkieddi Tirupati: Reddy j 
e 
EE E ee 
| | 
Venkata Konda Reddy Pedda Tirupelu Reddy Chinna Tirupelu Reddy 
Bala Konda, Reddy Pedda Butchi Reddy Chinna Butchi Reddy 


| | | 
Pedda Venkata Chinna Venkata Bala Venkata Butchi Tirupat: Raju Konda Venkata Konda 





(D-1) (D-2) (D-5) —Lakshmama (D-3) (D-4) 
— Venkatamma (2nd pltff) 
(D-9) 
A EE 
| ; | | | 
Venkata Ram Chandra Ramkrishna Pulla Reddy Pullamma 
Rami- Reddy Reddy (Ist pltff) . 
reddy | (D-7) (D-8) ° 
(D-6) 


Butchi Tirupati was one of the six sons of Bala Konda. Pulla Reddi and Lakshmama 
—son and widow respectively of Butchi: Tirupati—instituted Suit No. 111 of 1949 
in the Court of the Subordinate Judge, Cuddapah for partition and separate posses- 
sion of their share in the property of the joint family to which they belonged and a 
fourth share in certain property devised under the will executed by Venkata Konda 
Reddy, on 1st July, 1910. Pulla Reddy was at the date of the suit a minor and his 
mother Lakshmama acted as his next friend Pulla Reddy died during the pendency 
of the suit and Lakshmama was shown in the record as his legal representative for 
the suit. "The Trial Court held that the property devised under the will of Venkata 
Konda Reddy in favour of Pedda Venkata (D-1), Chinna Venkata (D-2), Bala 
Venkata (D-5) and Butchi Tirupati had on account of blending with the joint 
family estate been impressed with the character of joint family property, and on 
that account Lakshmama was entitled to a fifth share in all the property ın suit. 
The High Court in appeal awarded to Lakshmama a fourth share in the property 
devised under the will of Venkata Konda Reddy and confirmed the decree of the 
Trial Court awarding a fifth share in the property of the joint family. Defendant-2 
Chinna Venkata, Defendant-3 Raju Konda and Defendant-4 Venkata Konda have 
appealed to this Court, with certificate under Article 133 (1) (a) granted by the 
High Court. 


T'wo questions survive in this appeal: 


(1) Whether Suit. No 111 of 1949 for partition of joint family property 
could, after the death of the minor Pulla Reddy, be continued by his mother 
Lakshmama. That question necessitates an investigation whether the suit was 
instituted for the benefit of the minor Pulla Reddy, because it is settled law that 
the Court will not grant a decree for partition of joint family property in a suit 
instituted by a Hindu minor through his next friend, unless the Court 1s satisfied. 
that the partition is likely to be for the benefit of the minor by advancing or 
protecting his interest, and 


(2) Whether the property devised under the will of Venkata Konda Reddy in ` 
favour of defendants 1,2,5 and Butchi Tirupati had, because of blending with their 
joint family estate, been uupressed with the character of joint family property. 
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We will set out such facts as have a bearing on these questions. 


It ıs common ground that at the date of his death ın 1947 Butchi Tirupati was a. 
member of a Hindu coparcenary consisting of himself, his five brothers and Pulla 
Reddy. After the death of Butchi Tirupati, defendants 1, 2, 3 and 4 purported to. 
partition the estate in their possession, and executed a deed of partition (Exhibit 
A-3) on 12th August, 1948, 1n which the minor Pulla Reddy was represented by 
the fourth defendant By this deed certain properties were allotted to the share 
of the first defendant Pedda Venkata, but the deed was silent about the dissolution 
o1 the joint family qua other members of the famly, and about allotment of shares 
to those members ‘Thereafter Lakshmamaeinstituted the suit out of which this. 
appeal has arisen on behalf of herself and as next friend of her minor son, for a 
decree for partition of their share in the estate of the joint family and the property 
devised under the will of Venkata Konda Reddy, alleging that defendants 2, 3 and 4. 
dechned to give to the minor Pulla Reddy his share in the estate, and drove her 
and the minor away from the family house, and that with a view to prejudice the 
right of the minor 1n the property they had brought into existence a deed of parti- 
tion which did not disclose the entire estate of the joint family The first defen- 
dant substantially admitted the claim of the plaintiffs to a share 1n the properties 
in suit Defendants 2, 3 and 4 denied that the two plaintiffs were driven away from 
the joint family house as alleged by Lakshmama, and submitted that ıt would be 
€ highly prejudicial ” to the interests of Pulla Reddy to have his share separated 
from the joint family estate They contended that the property of Venkata Konda 
Reddy had devolved by survivorship on their father Bala Konda and after the 
death of Bala Konda, his song (defendants 1 to 5 and Butchi Tirupati) took, it by 
survivorship, that the will executed by Venkata Konda Reddy was not valid be- 
cause 1t attempted to devise property which belonged to the joint family, that in 
any event the property devised under that will had been blended with the joint 
family estate and had been treated as of the Joint family and on that footing were 
included in the partition deed dated 12th August, 1948, and that certam lands— 
items Nos 6, 7 and 8 in the schedule annexed to the plaint—had been given to Chin- 
namma sister of the contesting defendants for her maintenance and were not hable 
to be partitioned. 


The trial Court held that partition of the property of the joint family was for 
the benefit of the minor Pulla Reddy and the High Court affirmed that view. 


The contentions raised in the written statement filed by defendants 2, 3 and 
4 clearly disclose that the continuance of the joint family status would be prejudicial 
to the interest of the minor Pulla Reddy They denied that certain items of pro- 
perty which were found by the Court to be joint family property were of that charac- 
ter * they sought to set up title of their sister Chinnamma to certain other property, 
and pleaded that the property devised under the will of Venkata Konda Reddy 
had ceased to be the separate property of the devisees The evidence on the re- 
cord establishes that the contesting defendants made ıt difficult for Pulla Reddy and. 
his mother Lakshmama to live in the joint family house The deed dated 12th 
August, 1948 which included some and not all the Joint family property for the 
purpose of partition, appeared also to be an attempt to create evidence that the 
property set out 1n the deed was the only estate of the joint family. It 1s true that 
normally the family estate is better managed in union than in division, nevertheless 
the interest of the minor is the prime consideration 1n adjudging whether the estate’ 
should be divided at the instance of a minor suitor If the conduct of the adult 
coparceners, or the claim made by them is prejudicial to the interest of the minor, 
the Court will readily presume that it is for his benefit to divide the estate. The 
conclusion recorded by the Trial Court and the High Court that partition would 
be for the benefit of the minor was amply supported by evidence. In the circums- 
tances it is unnecessary to express any opinion on the question whether Lakshmama 
was entitled in her own right to file a suit for a share in the property of the joint 
family, and for the share of her husband Butchi ‘Tirupati in the estate devised under 


he 


€ 
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the will of Venkata Konda Reddy and prosecute it after the death of her son Pulla 
Reddy. 


Action by a minor for a decree for partition and separate possession of his 
share 1n the family property 1s not founded on a cause of action personal to him. 
The right claimed 1s ın property, and devolves on his death even during munority 
upon his legal representative. The Court, ıt is true, will direct partition only if 
partition is in the interest of the minor but that limitation arises not because of any 
peculiarity in the estate of the minor but ıs imposed for the protection of his interest. 
The effect of the decision of the Court granting a decree for partition ın a suit*insti- 
tuted by a minor 1$ not to create a new right which the minor did not possess, but 
merely to recognise the right which accrued to him when the action was commen- 
ced. It 1s the institution of the suit, subject to the decision of the Court, and not 
the decree of the Court that brings about the severance In Kakumanu Peda Subbay- 
yas and another v. Kakumanu Akkamma and another* ıt was held by this Court that a 
suit filed on behalf of a Hindu minor for partition of joint family properties does 
not on the death of the minor during the pendency of the suit abate, and may be 
continued by his legal representative and decree obtained therein if the Court 
holds, that the institution of the suit was for the benefit of the minor. Death of the 
minor Pulla Reddy during the pendency of the suit had not, therefore, on the view 
ultimately taken by the Court, the effect of terminating the suit which was instituted 
for partition of the property in suit 


We may now consider the second question, about the quantum of interest 
awardable to Lakshmama ın the property devised under the will of Venkata Konda 
Reddy. Lakkireddi Tirupati had three sons, Venkata Konda Reddy, Pedda 
Tirupelu Reddy and Chinna Tirupelu Reddy. Venkata Konda Reddy executed 
a will on Ist July, 1910 devising in favour of the four sons of his nephew Bala Konda, 
named, Pedda Venkata, Chinna Venkata, Bala Venkata and Butchi Tirupati (who 
were born before the date of the will), all his property which he claimed to have 
received on partition between him and his brothers. Bala Konda instituted on 
2nd July, 1910, Suit No. 466 of 1910 1n the Court of the District Munsif, Proddatur 
for division of properties which he claimed were jointly enjoyed by him and his 
two uncles Venkata Konda Reddy and Chinna Tirupelu Reddy. Under a decree 
dated 26th June, 1911 passed in the suit with the consent of parties the property 
in suit was divided into five shares one of which was allotted to Bala Konda and 
the rest was taken 1n two equal moieties by his two uncles Venkata Konda Reddy, 
died in 1915 and the property which fell to hus share by the compromise decree 
devolved by virtue of the disposition under his will on the four sons of Bala Konda. 
It 1s contended by defendants 2, 3 and 4 that the property devised under the will 
of Venkata Konda Reddy became by subsequent blending, property of the joint 
family, and the plaintiffs were not entitled to claim a share larger than the share 
they had in the joint family property. It may be mentioned that defendants 3 
and 4 were born after the date of Venkata Konda’s will, and they were not devisees 
under that will. : 


Law relating to blending of separate property with joint family property is 
well-settled. Property separate or self-acquired. of a member of a jomt Hindu 
family may be impressed with the character of joint family property 1f it 15 voluntarily 
thrown by the owner into the common stock with the intention of abandoning his 
separate claim therein: but to establish such abandonment a clear intention to 
waive separate rights must be established From the mere fact that other members 
of the family were allowed to use the property jointly with himself, or that the 1n- 
come of the separate property was utilised out of generosity to support persons 
whom the holder was not bound to support, or from the failure to maintain separate 
accounts, abandonment cannot be inferred, for an act of generosity or kindness 
will not ordinarily be regarded as an admission of a legal obligation. It is true 
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that Butchi Tirupati who was one of the devisees under the will of Venkata Konda 
Reddy was a member of the joint family consisting of himself, his five brothers and 
his father Bala Konda. It is also true that there 1s no clear evidence as to how 
the property was dealt with, nor as to the appropriation of the 1ncome thereof 
But there 1s no evidence on the record to show that by any conscious act or exercise 
of volition Butchi Tirupati surrendered his interest ın the property devised in 
his favour under the will of Venkata Konda Reddy so as to blend 1t with the Joint 
family property. In the absence of any such evidence, the High Cowt was, in 
our judgment, right in holding that Lakshmama was entitled to a fourth share 
an the property devised under the will of Venkata Konda Reddy. 


The appeal therefore fails and 1s dismissed with costs. 
K S. 





Appeal | dismissed. 


THE SUPREME COURT OF INDIA. 


(Civil Appellate Jurisdiction ) 
PRESENT :—P. B. GAJENDRAGADKAR, M. HipAYATULLAH AND J. C. SHAH, JJ 
Han Narain . Appellant* 


v. 
Badri Das Respondent 


Constitution of India (1950), Article 136—Specral Leave granted on petition containing material. statements 
‘which are later on found to be inaccurate and misleading—Effect —Leave granted has to be revoked 


Where the material statements*made by the appellant ın his application for Special Leafe are m- 
accurate and misleading, the respondent ıs entitled to contend that the appellant may have obtained 
‘Special Leave on the strength of * misrepresentations of facts "* contained m the petition for Special 
Leave and therefore the Special Leave granted to the appellant should be revoked What was actually 
urged before the Court ın obtaining leave is not decisive of the matter and may not even be very 
material It 1s no answer to the respondent's contention that though the material statements m the 
Special Leave petition may be substantially inaccurate though not wholly untrue, those statements 
may not have influenced the Court ın granting Special Leave It 1s of utmost importance that m making 
material statement and setting forth grounds in applications for Special Leave, care must be taken 
not to make any statements which are maccurate, untrue or misleadmg In dealing with applications 
for Special Leave, the Court naturally takes statements of fact and grounds of fact contamed in the 
petitions at their face value and ıt would be unfair to betray the confidence of the Court by 
‘making statements which are untrue and misleading 


Accordingly the Special Leave granted to the appellant ought to be revoked. 


Appeal from the Judgment and Decree dated goth July, 1962 of the Rajasthan 
High Court ın Civil Regular S.A. No 223 of 1961. 


M. C. Setalvad and S.T Desa, Senior Advocates, (Naumt Lal, Advocate with 
them), for Appellant. 

G. S. Pathak, Senior Advocate, (S. JV Andley, Advocate of M/s. Rapnder 
Naran & Co, with him), for Respondent. © 


The Judgment of the Court was delivered by 


Gajendragadkar, F.—It is not necessary to deal with the merits of the points 
which the appellant wanted to raise before us in this appeal, because we are satisfied 
that the respondent's prayer that the Special Leave granted to the appellant should 
be revoked, ıs well-founded The appellant ıs a tenant of the premises ın suit 
which are owned by the respondent. ‘These premises were let out to the appellant 
by the respondent under a rent-note executed on the 8th December, 1953 The 
appellant was permitted to use the said premises for his Oil Mill The terms of 
the lease provided that the appellant was to pay to the respondent the agreed rent 
every month and in case of default for three months the respondent was entitled 
to evict the appellant before the expiry of the stipulated period which ^was five 
years, and in that case he was entitled also to claim the rent for the remaining period. 





* Civil Appeal No 14 of 1963. 4th March, 1963. 
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On the 2nd of May, 1959, the respondent sued the appellant for ejectment ın 
the Court of Munsif, East Jaipur City. He alleged that he had received the rent 
from the appellant up to the 31st October, 1957 and that thereafter the appellant 
had defaulted in the payment of rent ın spite of repeated demands, and that even 
at the date of the suit he was ın arrears of rent and had failed to pay the house tax 
according to the agreement. His case was that the appellant’s tenancy had ex- 
pired on the rst December, 1958, by efflux of time, but the appellant nevertheless 
failed to deliver over possession of the premises to the respondent. He, however, 
purported to deposit a lump sum of Rs. 1,053 to cover the period from 1st November, 
1957 to 30th November, 1958 which was due from him. ‘The respondent pléaded 
that the appellant had committed more than three defaults in the payment of 
rent of two months each during the period of 18 months and that even at the date 
of the suit, the rent or mesne profits fof 5 months and 2 days still remained to be 
paid. That is the basis on which a decree for ejectment was claimed by the 
respondent against the appellant 

The appellant denied the respondent's claim and alleged that the respondent 
was not entitled to claim ejectment against him by virtue of the provisions of sec- 
tion 13 (1) (a) of the Rajasthan Premises (Control of Rent and Eviction) Act, 
1950 (Act XVII of 1950) (heremafter called the Act) He also pleaded that by 
virtue of the fact that the respondent had accepted rent paid by the appellant he 
had waived his right to evict him. In other words, he demed that there was any 
default, and resisted the respondent’s prayer for his ejectment At the date of the 
first hearing of the suit in the trial Court, the appellant deposited Rs 648 on 
accounj of rent due up to the said date and the sal payment was accepted by 
the respondent without prejudice. 

On these pleadings, the learned trial Judge framed four issues, the principal 
issue being whether the appellant had commutted three defaults of two months 
within the period of 18 months ın the payment of rent? The finding of the trial 
Court on the said issue as well as on the other issues framed by ıt was 1n favour of 
the appellant. In the result, the respondent’s suit was dismissed., 


The respondent then preferred an appeal in the Court of the Additional Ses- 
sions Judge, Jaipur City. The appellate Court held that on the facts proved by 
the respondent, the three defaults had been committed by the appellant, and so, 
he was entitled to a decree for ejectment On these findings, the decree passed by 
the trial Court was set aside and the respondent's claim for ejectment was allowed. 


The appellant challenged this decision by preferring a Second. Appeal before 
the Rajasthan High Court. This appeal was heard by a learned single Judge of 
the said High Court and was dismissed. The appellant's request for leave to prefer 
an appeal under Letters Patent was rejected by the learned Judge. It 1s against 
the decision of the learned single Judge ın Second Appeal that the appellant 
apphed for arti obtained Special Leave to appeal to this Court. 


The main point which the appellant wanted to urge before this Court was in 
regard to the construction of section 13 (1) (a) of the Act read with section 13 
(4), but as we have already indicated, we do not reach the stage of dealing with 
the merits of this point, because we are satisfied that the material statements made 
by the appellant in his application for Special Leave are inaccurate and musleading, 
and the respondent 1s entitled to contend that the appellant may have obtained 
Special Leave from this Court on the strength of what he characterises as mis- 
representations of facts contained in the petition for Special Leave In the said 
petition, the appellant has taken six grounds of appeal against the decision of the 
High Court ‘The last ground 1s that the respondent had claimed eviction in the 
Court on the basis of alleged non-payment and non-tender of payment of rent from 
the 2nd December, 1958, but the First Appellate Court and the High Court set 
up a new case for the landlord by taking into consideration the alleged defaults 
prior to 2nd December, 1958, and not relied upon by the landlord himself This. 
ground was presumably taken in support of the main argument that the High Court 
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had not correctly interpreted the provisions of section 13 (1) (a) of the Act. The 
respondent contends that this ıs a complete mis-statement of the true position and. 
in support of his argument he has referred us to paragraph 3 ın the plait. It 
appears that the rent due from the appellant for the period between rst November, 
1957 to 30th November, 1958, which had fallen in default was deposited by him 
by cheque on the 2nd December, 1958 Paragraph 3 of the plaint specifically 
refers to these defaults and 1n fact, takes into account the said defaults for the pur- 
pose of setting up the respondent’s case that the appellant had committed more 
than three defaults 1n the payment of rent of two months each during the period 
of 18'months Therefore, there 1s no doubt that the unambiguous and categorical 
statement made ın the last ground of the appellant's petition for Special Leave is 
wholly untrue. 


Similarly, ıt appears that in another ground taken in the Special Leave peti- 
tion, the appellant has made an equally inaccurate statement. In thus ground 
the appellant represented that by reason of the payments made by him towards 
rent due from him to the respondent he had become a statutory tenant and 
** admittedly did not make any default after 1st December, 1958” ‘This statement 
must be read along with and in the light of the material averments contained in 
paragraph 6 of the petition where the appellant has stated that on the first hearing 
he deposited Rs 648 on account of rent due up to that date and the respondent 
accepted ıt Both these statements omit to refer to the material fact that the 
deposit made in Court was accepted by the respondent without prejudice, and so, 
the statement ın the ground that the appellant admittedly did not make any 
default after the 1st December, 1958, is equally untrue. Pathak for the respondent 
urges that in view of these serious mis-statements contained in the petition for 
Special Leave, his client 1s justified 1n assuming that Special Leave may have 
been granted to the appellant as a result of the argument urged by him on the 
strength of these mis-statements, and so, he has pressed his petition that the Special 
Leave granted to the appellant should be revoked. 


On the other hand, Mr. Setalvad contended that he had appeared at the 
time when Special Leave was granted and to the best of his recollection he had 
not referred to these grounds, but had merely urged lus contention that the High 
Court had misconstrued section 13 (1) (a) of the Act We have no hesitation in 
accepting Mr. Setalvad's statement; but, in our opinion, in dealing with res- 
pondent’s prayer that Special Leave granted to the appellant should be revoked, 
what was actually urged before the Court cannot be decisive on the matter and may 
not even be very maternal. It is true that in the present case, Special Leave was. 
granted on the 26th September, 1962, and it is possible for Mr. Setalvad to recall 
what he argued before the Court when Special Leave was granted. But it is neces- 
sary to bear in mind that the appeal may come on for hearing long after Special 
Leave 1s granted, that counsel appearing at the stage of admission may not be 
same as at the stage of final hearing, and the Bench that granted “Special Leave 
may not necessarily deal with the appeal at the final stage. Therefore, ıt 1s no 
answer to the respondent’s contention that though the material statements in the 
Special Leave petition may be substantjally inaccurate, though not wholly un- 
true, those statements may not have influenced the Court ın granting Special Leave. 
Mr. Setalvad has also invited our attention to the fact that the umpugned state- 
ments and grounds are substantially copied from the averments made ın the appeal 
before the High Court. That may be so, but the fact still remains that two im- 
portant statements which, 1f true, may have been of considerable assistance to the 
appellant in invoking the protection of section 13 (1) (a) even on the construction 
placed by the High Court on that section are found to be untrue, and that, 1n our 
opinion , is a very serious infirmity in the petition itself It is of utmost importance 
that in making material statements and setting forth grounds in applications for 
Special Leave, care must be taken not to make any statements which are inaccu- 
rate, untrue or misleading. In dealing with applications for Special Leave, the 


Court naturally takes statements of fact and grounds of fact contained in the 
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petitions at their face value and it would be unfair to betray the confidence of the 
Court by making statements which are untrue and misleading. That ıs why we 
have come to the conclusion that in the present case, Special Leave granted to 
the appellant ought to be revoked. Accordingly, Special Leave is revoked and the 
appeal is dismissed. The appellant will pay the costs of the respondent. 


Mr. Setalvad requested us to give the appellant some time to vacate the pre- 
mises He invited our attention to the fact that the appellant has invested large 
amounts in setting up machinery of the Oil Mill which he is running in the pre- 
mises in question Mr Andley for the respondent has fairly conceded that on 
condition that the appellant uncondjtionally undertakes to deliver possession of 
the premises to the respondent within six months from the date of this judgment 
he would not execute the decree for eyectment. Mr. Setalvad offered an uncondi- 
tional undertaking on behalf of the appellant as suggested by Mr. Andley. We 
accordingly direct that on the appellate’s undertaking, the respondent should not 
execute the decree for six months from today. 


K.S. ——— Appeal dismissed. 
THE SUPREME COURT OF INDIA. 
(Civil Appellate Jurisdiction.) 


Present ‘—S. K. Das, A. K. Sarkar, M. HIDAYATULLAH AND N. RAJAGOPALA 
AYYANGAR, JJ. 


Lakshmi Achi and others ° . Appellanis* 
e ve E 
T.V.V. Kailasa Thevar and others .. Respondents. 


Madras Agrwulturists Relef Act (IV of 1939), as amended by Act (XXIII of 1948), sectton 19 (2) 
read with section 16 (11) of Amending Act—Scope—Trtal Court decree passed before commencement of Principal 
Act and appellate decree affirming 1t passed subsequent to commencement of Principal Act—Right of debtor to 


benefits of section 19 (2) 

In a mortgage suit the trial Court passed a preliminary decree on 15th May, 1937, and a final 
decree on 28th Januarv, 1938. These decrees however were superseded by the preliminary decree 
which the High Court passed on appeal on 25th March, 1942, and as far as defendant No 1 was 
concerned, the decree of the trial Court was affirmed subject to slight modification regarding the 
rate of interest When no payments were made as directed by the preliminary decree of 25th March, 
1942, a final decree ın terms of that decree was passed by the trial Court on 25th September, 
1943. ‘This was the decree put in execution On a question as to the right of defendant No 1 to 
the benefits of section 19 (2) of the Madras Agriculturists Relief Act, as amended by ,Act XXIII 


of 1948. 

Held, the operative decree m the instant case was the preliminary decree made by the High 
‘Court on 25th March, 1942, which was made final on 25th September, 1943 Therefore sub-section 
(2) of section 19 1s attracted as also the provisions of section 16 of the Amending Act of 1948 Those 
provisions entitle defendant No 1 to the benefits of the Principal Act, even though his earlier apph- 
cations prior to the Amending Act of 1948 were rejected Section 19 (2) of the Principal Act read 
with section 16 of the Amending Act creates a new right in favour of defendant No 1 and that 
eight cannot be defeated on the principle of res judicata : 

Appeal by Special Leave from the Judgment and Order, dated the 2nd 
December, 1955 of the Madras High Court in C M.A. No 355 of 1951. 


A. V. Vaswanatha Sastri, Senior Advocate (R. Ganapathy Iyer, Advocate and 
G. Gopalakrishnan, Advocate of M/s. Gagrat & Co, with him), for Appellants. 


M. K. Ramamurth, D.P Singh, R.K. Garg and SC. Agarwal, Advocates of 
M/s. Ramamurth: & Co., for Respondent No 1. 


The Judgment of the Court was dehvered by 


S.K. Das, 7 —Thus 1s an appeal by Special Leave from the judgment and order 
of the Madras High Court dated 2nd December, 1955, by which the said Court 
set aside the order of the learned District Judge of East Tanjore dated goth August 
1950, passed on an apphcation made by the Ist respondent herem, under section 19 


— ——— — P——————————M———ÓRRÓUI PRU yq 
* Civil Appeal No 617 of 1960. 7th March, 1963. 


1j LAKSHMI ACH] U. KAILASA THEVAR (S K Das, J} ` 2U 


of the Madras Agriculturists Relief Act (IV of 1938), heremafter called the 
principal Act, as amended by the Madras Agriculturists Relief (Amendment) Act 
of 1948 (XXIII of 1948) By the said order the learned District judge dis- 
mussed the application as unsustainable in law The High Court set aside that 
order on the ground that the respondent’s application for the scaling down of the 
decree passed against him should not have been dismissed zn himne and the learned 
District Judge should have gone into the question whether the respondent was am 
agriculturist entitled to the benefits of the principal Act as amended 1n 1948. 


The material facts are not very much ın controversy, but this ıs one of those 
cases’in which a long history must be stated for the appreciation of a very short 
point involved 1n the case. The short poinf involved 1s, whether the application 
made by the rst respondent herein to the District Judge of East Tanjore in OS. 
No. 30 of 1934 on 6th December, 1950, was unsustainable ın law. 


We inay now state the long history. The appellants before us are the repre- 
sentatives of the original plaintiffs who as mortgagees instituted a suit (being OS 
No 30 of 1934) in the Court of the District Judge, East Tanjore, for the enforce- 
ment of a mortgage against respondent No 1, who was defendant No 1 in the suit, 
and six other persons The mortgage bond upon which the swt was brought was 
executed by defendant No. 1 for himself and his minor undivided brother, defen- 
dant No 2, and also as authorised agent on behalf of defendants 3 to 7, who were 
interested in a Joint family business The suit was contested by all the defendants, 
except defendant No. 1 against whom 1t proceeded ex parte A preliminary decree 
was passed on 15th May, 1937, by which a sum of Rs 1,08,098 was directed to be 
paid by defendant No 1 and defendants 3 to 7, 1n default of which the plaintiffs were 
declared entitled to apply for a final decree for sale of the mortgaged propefty and 
the suit was dismissed as against defendant No.2 Against this decree, two appeals 
were taken to the Madras High Court, one by defendants 3 to 7 (being Appeal 
No 48 of 1938) who contended that the mortgage was not binding on them or on 
their shares in the joint family property , and the other by the plaintiffs (being 
Appeal No 248 of 1938), who challenged the propriety of the judgment of the 
trial Judge ın so*far as it dismissed their claim against defendant No 2 During the 
pendency of these appeals the principal Act came into force and applications 
were made by defendants 2 to 7 to the High Court praying that 1n the event of a 
decree being passed against them, the decretal debt might be scaled down in accor- 
dance with the provisions of the principal Act. Defendant No. 1 who did not 
appeal at any stage of the proceedings did not make any such application. The 
High Court forwarded these applications to the lower Court for enquiry and asked 
for a finding on the question whether the applicants were agriculturists and 1f so, 
to what extent the decretal dues should be scaled down. The District Judge made 
the necessary enquiry and submitted a finding that the applicants were agricul- 
turists and that the debt, 1f scaled down, would amount to Rs. 49,255 with interest 
thereon at six per cent per annum from ist October, 1937, exclusive of costs. On 
receipt of this finding the appeals were set down for final hearing and by their 
judgment dated 25th March, 1942, the learned Judges of the Madras High Gourt 
accepted the finding of the Court below and held that defendants 2 to 7 were entitled 
to have the debt scaled down, but as no application had been made on behalf of 
defendant No. 1 he was held entitled to no relief under the principal Act A decree 
was drawn up in accordance with this judgment The amount due by defendants 
2 to 7 was stated to be Rs. 49,255 with interest thereon at six per cent per annum 
while so far as defendant No 1 was concerned the decree of the trial Judge was 
affirmed subject to a slight modification regarding the rate of interest Defendant 
No 1 thereupon filed an application in the Court of the District Judge, East Tanjore, 
claiming relief under the principal Act alleging that he too was an agriculturist 
and hence entitled to the benefits of the Act ‘This application was dismissed on 
25th February, 1943, on the ground that as a decree had already been passed by 
the High Court definitely negativing his claim to any relief under the principal 
Act, such application was not entertainable by the lower Court. The next step 
taken by defendant No. 1 was to file an application in the High Court itself praying 
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for setting aside the ex parte decree which excluded him from the benefits of the 
principal Act. "This application was rejected by the High Court on 13th December, 
1943. As no payment was made ın accordance with the preliminary decree passed 
by the High Court, a final decree 1n terms of the same was passed by the District 
Judge on 25th September, 1943 Proceedings for execution ofthis final decree were 
started on 16th August, 1944, when an execution petition was filed in the Court 
of the District Judge, East Tanjore Some of the mortgaged properties were sold 
and purchased by the decree-holders for a total sum of Rs. 12,005 and part satis- 
faction of the decree was entered for that amount. Im the course of these proceedings 
certain terms of settlement were offered by the judgment-debtors The estate of 
the decree-holders was then 1n the hands of the receivers, and 1t appears that the 
receivers agreed, with the sanction of the Court, to receive Rs 24,000 only from or 
on behalf of defendant No. 2 and release him and his share of the mortgaged pro- 
perty from the decretal charge. | Likewise the receivers agreed to receive Rs. 48,000 
from defendants 3 to 7 and to release them and their properties from the decretal 
debt With regard to defendant No. 1 also the receivers agreed to accept 
Rs 37,500 and ıt was agreed that 1f one Yacob Nadar paid the amount on behalf of 
defendant No. 1 in consideration of the decree against defendant No. 1 being 
assigned to him, the receivers would accept the same. No such payment was how- 
ever made on behalf of defendant No. 1 But a sum of Rs 24,000 was paid on 
behalf of defendant No 2 and his properties were exonerated from the decree. 
Defendants 3 to 7 also paid a sum of Rs. 48,000 and odd 1n two instalments in dis- 
charge of their decretal debt The three amounts paid by defendants 2 to 7 totalled 
Rs. 72,610-12-0. On 6th March, 1947, defendant No. .1 deposited in Court a sum of 
Rs 3,215and putina petition under section 47 and Order 21, rule 2, Civil Procedure 
Code, praying that the amount deposited by him together with the. payments. already 
made by defendants 2 to7 completely wiped off the amount due under the decree 
as scaled down by the High Court 1n favour of defendants 2 to 7 ; defendant No 1 
prayed that as the decree was one and indivisible, full satisfaction of the decree 
Should be recorded exonerating the mortgaged property and also defendant No 1 
himself from any further liability in respect of the decretal debt, The position 
taken up by defendant No. 1 1n substance was that the mortgage debt was one and 
indivisible and even though different amounts were mentioned as payable by two 
groups of defendants in the decree, the decree-holders were bound under the terms 
of the decree to release the entire mortgaged property even on payment of the 
amount directed to be paid by defendants 2 to 7. This contention of defendant 
No r was negatived by the District Judge, but was accepted by the High Court on 
appeal which allowed the application of defendant No 1 and directed that the 
Court below should enter full satisfaction of the mortgage decree. The decree- 
holders then come up to this Court in appeal (C.A No. 32 of 1950) andthe judgment 
ofthis Court ıs reported in V Ramaswam: Ayyangar and others v T N V. Kailasa Thevar! 
This Court held that though the general law undoubtedly is that a mortgage decree 
is one and indivisible, exceptions to the rule are admitted 1n special circumstances 
where the integrity of the mortgage has been disrupted at the instance of the 
mortgagee himself. This Court further held that there was nothing wrong ın law in 
scaling down a mortgage decree 1n favour of one of the judgment-debtors while as 
regards the others the decree was kept intact; the principal Act was a special 
statute which aimed at giving relief not to debtors 1n general but only to a specified 
class of debtors, namely, those who are agriculturists as defined by the Act and to 
this extent 1t trenched upon the generallaw. The result of the decision of this 
Court was that the decree stood unscaled as against the 1st defendant When the 
appeal in the Supreme Court was pending, the amending Act of 1948 was enacted 
and ıt came into force on 25th January, 1949 We shall presently read the pro- 
visions of this amending Act. On the strength of these provisions defendant No 1 
made an application again to scale down the decretal debt This was application 
No 79 0f1g50 It was this application which the learned District Judge held to be 
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unsustainable in law On an appeal, the High Court held that the application 
was sustainable and an enquiry should be made whether defendant No. 1 is an 
agriculturist within the meaning of the principal Act The present appeal is 
directed against this order of the High Court. 


Now before we proceed to consider the questions which arise in this appeal 
it is necessary to set out the relevant provisions of the principal Act and the amending 
Act of 1948 of which defendant No. 1 (respondent No. 4 herein) claims the 
benefit. We must first read section 19 of the principal Act That section is in 
these terms . ° 

#19 (1) Where before the commencement of this Act, a Court has passed a decree for the 
repayment ofa debt, ıt shall, on the application of any judgment-debtor who 1s an agriculturist or in 
respect of a Hindu jomt family debt, on the application of any member of the family whethei or not 
he 1s the judgment-debtor or on the application of the decree-holder, apply the provisions of this Act 


+o such decree and shall, notwithstanding anything? contamed in the Code of Civil Procedure, 1908, 
amend the decree accordingly or enter satisfaction, as the case may be . 


Provided that all pavments made or amounts recovered, whether before or after the commence- 
ment of this Act, in respect of any such decree shall first be applied ın payment of all costs as originally 
decreed to the creditor 


(2) The provisions of sub-section (1) shall also apply to cases where, after the commencement 
of this Act, a Court has passed a decree for the repayment ofa debt payable at such commencement ds 


It 1s worthy of note that section 19 asit originally stood in the principal Act was 
re-numbered as sub-section (1) of section 19 and sub-section (2) was added by section 
10 of the amending Act of 1948 We may also set out here section 16 of the 
amending Act of 1948. That section 1s in these terms 


s The amendments made, by this Act shall apply to the following suits and proceedings, 
namely — e 


(1) all suits and proceedings instituted after the commencement of this Act , 


(u) all suits and proceedings instituted. before the commencement of this Act, 1n which no 
decree or order has been passed, or m which the decree or order passed has not become final, before 
such commencement 


(ur) all suits and proceedings ın which the decree or order passed has not been executed or 
satisfied ın full béfore the commencement of this Act 


Provided that no creditor shall be required to. refund. any sum which has been paid to or 
realised by him, before the commencement of this Act ” 


Respondent No 1 claimed that he was entitled to the benefit of sub-section (2) of 
section 19 read with clause (ur) of section 16 of the amending Act of 1948. The 
learned District Judge negatived this claimed on the following three grounds * 


() He held that in O.S No 30/1934 the preliminary decree was originally 
passed on 15th May, 1937 and the fina] decree on 28th January, 1938 and both 
these dates were anterior to the coming into force of the principal Act The 
principal Act, ıt may be stated here, came into force on 22nd March, 1938. 
Therefore sub-section (2) of section 19 did not apply to the present case 


(un) Secondly, he held that sub-section (2) of section 19 applied to those cases 
only where there was a débt payable on the date of the commencement of the 
principal Act , 1n the present case, however, there was no debt payable on the 
date of the commencement of the principal Act, the debt having mpened into a 
deciee , therefore sub-section (2) of section 19 was not applicable 


(un) Thirdly, he held that the claim of defendant No 1 to have the decree 
against him scaled down having been decided against him by the District 
Judge in I A. No 104 of 1942 on 25th February, 1943 and the same claim having 
been negatived by the High Court in subsequent procedings, 1t was not open to 
defendant No 1 to make a fresh claim under sub-section (1) of section 19 
because though sub-section (1) of section 19 used the expression ** notwithstand- 
ing anything contained ın the Code of Civil Procedure”, that expression related 
to the provisions of the Code in the matter of amendment of decrees and entering 
of satisfaction of decree but did not include the principle of res judicata, a principle 
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which ıs more general and comprehensive in character than what 1s laid down in 
section 11 of the Code 


The High Court apparently proceeded on the footing that the present case 
was one in which a decree had been passed after the commencement of the prin- 
cipal Act and therefore sub-section (2) of section 19, added by the amending Act of 
1948, apphed The High Court said that no serious attempt was made before it 
on behalf of the decrée-holders to support the view of the learned District Judge 
that the debt in the present case was not a debt within the meaning of the principal 
Act because 1t had ripened into a decree prior to the commencement of the principal 
Act The High Court then referred to section 16 of the amending Act and ‘held 
that defendant No 1 was entitled to*the benefit of sub-section (2) of section Ig 
read with clause (11) of section 16 of the amending Act, 1948 and the circumstance 
that the claim of defendant No 1 to the benefits of the principal Act prior to its 
amendment in 1948 had been negatived by the District Judge and the High Court 
did not deprive him of the new right which the amending Act had given him provi- 
ded he was able to prove that he was an agriculturist within the meaning of the 
principal Act. 


Learned counsel on behalf of the appellants has argued before us that the 
view expressed by the High Court ıs not correct He has contended that the present 
case does not come under sub-section (2) of section 19 because this was a case in 
which a decree was passed for the repayment of a debt before the commencement of 
the principal Act, namely, before 22nd March, 1938. He has pointed out that 
so far as defendant No 1 is concerned, a preliminary decree was passed against him 
on 15th May, 1937 and a final decree on 28th January, 1938 He has also referred 
us to the decree passed in the High Court on 25th March, 1942. In clause (6) of 
that decree 1t was stated that so far as defendant No. 1 was concerned the direction 
made by the learned District Judge in the decree passed on 15th May, 1937 would 
stand confirmed. Therefore, the argument before us 1s that the only provision of 
which defendant No. 1 was entitled to claim benefit is section 19 as it stood before 
its amendment in 1948 which applied to cases where a decree was passed before the 
commencement of the principal Act and inasmuch as the claim of defendant No. r 
under that provision had been negatived both by the District Judge and the High 
Court on previous applications made by defendant No 1, it was not open to him 
to make fresh claim under the same provision. Learned counsel has also submitted 
that the provisions of the amending Act, 1948 have no application in the present 
case and therefore no new right has been given to defendant No. 1. 


The crucial point for decision in connection with the arguments stated above 
is whether the decree in the present case 1s a decree passed before the commence- 
ment of the principal Act or after its commencement. It is indeed true that the 
District Judge passed a preliminary decree on 15th May, 1937 and a final decree 
on 28th January, 1938 These decrees, however, were superseded by the preliminary 
decree which tHe High Court passed on 25th March, 1942. As this Court pointed 
out in Ramaswamz Ayyangar’s Caset, a prelimimary decree was, drawn up in 
accordance with the judgment of the High Court by which the amount due from 
defendants 2 to 7 was scaled down while so far as defendant No 1 was concerned, 
the decree of the trial Judge was affirmed subject to a slight modification regarding 
the rate of interest. The decree passed on 25th March, 1942 was a preluminary 
decree inasmuch as 1t directed that in default of the payment of the amounts direc- 
ted to be paid by the decree, the mortgaged properties would be sold. When no 
payments were made as directed by the preliminary decree of the High Court, a 
final decree in terms of the same was passed by the District Judge himself on 2 5th 
September, 1943. This was the decree which was put in execution. It 1s well 
settled that where an appeal has been preferred against a preliminary decree the 
time for applying for final decree runs from the date of the appellate decree ; see 
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Jowad Hussain v. Gendan Singh. In that decision the Privy Council quoted with 
approval the following observations of Banerjee, J. made ın Gajadhar Singh v- 
than Fiwan Lal? . 


*Itseems to me that this rule—the rule regulating application for final decree 1n. mortgage 
actions—contemplates the passing of only one final decree in a suit for sale upon a mortgage The 
essential condition to the making of a final decree 1s the existence of a preliminary decree which 
has become conclusive between the parties. When an appeal has been preferred, it 1s the decree of the 
appellate Court which 1s the final decree in the cause " 


The principle that the appellate order 1s the operative order after the appeal is 
disposed of, which 1s the basis of the rule that the decree of the lower Court merges 1n 
the decree of the appellate Court, has been approved by this Court in The Collector 
of Customs, Calcutta v. The East India Commercial Co., Ltd , Calcutta and others?. We 
are therefore of the view that the operative decree 1n the present case was the prel- 
minary decree made by the High Court on 25th March, 1942 which was made 
final on 25th September, 1943. That being the position, the present is a case to 
which sub-section (2) of section 19 is attracted as also the provisions of section 16 
of the amending Act of 1948 — Sub-section (2) of section 19 read with clause (ui) 
of section 16 entitles defendant No. 1 (respondent No. 1 herein) to claim the benefit 
of the principal Act, even though his earlier apphcations prior to the amending 
Act of 1948 were rejected. Sub-section (2) of section 19 read with section 16 
creates a new right in favour of respondent No. 1 and that right cannot be defeated. 
on the principle of res judicata. ‘The true scope and effect of section 16 was considered 
by this Court in Narayanan Chettiar v. Annamalat Chetthar*. Referring to clause (iii) 
of section 16 this Court said : 

“ Clause (1m), 1t seems clear to ‘us, applies to suits and proceedings ın which the decree pr order 
passed had become final, but had not been executed or satisfied 1n full before 25th January, 1949, this 
means that though a final decree or order for repayment of the debt had been passed before 25th. 
January, 1949, yet an agriculturist debtor can claim relief under the Act provided the decree has not 
been executed or satisfied ın full before the aforesaid date It should be remembered in this connec- 
ton that the word * debt? in the Act has a very comprehensive connotation It means any habibty in 
cash or kind, whether secured or unsecured, due from an agriculturist, whether payable under a 
decree or order of a civil. or revenue Court of otherwise, etc It 1s, therefore, clear that the word 
* debt! includes a*decretal debt ^ 
In the case before us clause (m) of section 16 clearly applies because the final 
decree which was passed on 25th September, 1943 had not been satisfied ın full before: 
the commencement of the amending Act, 1948, that js, before 25th January, 1949- 
Therefore, by reason of clause (111), of section 16 of the amending Act of 1948 respon- 
dent No 1 was entitled to the benefit of sub-section (2) of section 19, and he cannot 
be deprived of that benefit because prior to the new right given to him by the 
amending Act of 1948 his applications for getting relief under the principal Act had 
been rejected. 


We have, therefore, come to the conclusion that the view expressed by the 
High Court is the correct view and respondent No. 1 is entitled to the benefit of 
sub-section (2) of.section 19 read with clause (iu) of section 16 of the amending 
Act of 1948, provided he establishes that he 1s an agriculturist within the meaning 
of the principal Act The appeal therefore fails and is dismissed with costs. 
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THE SUPREME COURT OF INDIA. 
(Civil Appellate Jurisdiction.) 


Present :—B. P. Sinna, Chief Justice, J. C. SHAH AND. N. RAJAGOPALA 
AYYANGAR, JJ. 


Innamuri Gopalam and Maddala Nagendrudu and others — ..  Appellanis* 


* v. 


The State of Andhra Pradesh and another .. Respondents. 


Andhra Pradesh General Sales Tax Act (VI of 1957), section 9 (I) —JNotification under of 13th December, 
1957 exempting certain goods from sales tax—Scope 


If the tax-payer 1s within the plain terms of the exemption (granted by a notification of 13th 
December, 1957 under section 9 (1) of the Andhra Pradesh General Sales Tax Act, 1957, 1n the instant 
case) he cannot be denied 1ts benefit by calling fn aid any supposed intention of the exempting autho- 
rity The exception ın the proviso to the notificatinion 1n respect of “ any class of goods in respect 
of which additional duties of excise are leviable by the Central Government under clause 3 of the 
Additional Duties of Excise (Levy and Distribution) Bill, 1957” 1s not applicable where textiles are 
not within a factory, warehouse, etc , but with a dealer If 1n respect of a clzass of goods such duties 
-are not leviable because of the situs in which they are lying or are stocked, they would not be the class 
of goods ın respect of which duties of excise are leviable The operation of the exemption 1s therefore 
unaffected by the proviso to the notification in the instant case and the appellants were accordingly 
«entitled to the relierf from sales tax granted by the Notification 


Appeal by Special Leave from the Judgment and Order dated 18th January, 
1961 of the Andhra Pradesh High Court 1n Writ Petition No. 101 of 1959. 


N C Chatterjee, Senior Advocate (A JN. Sinha and A K. Nag, Advocates, with 
him), for Appellants s 


A. Ranganathan Chetty, Senior Advocate (P D Menon, Advocate, with him), 
fo: Respondents. 


The Judgment of the Court was delivered by 


Rajagopala Ayyangar, J —The proper construction and legal effect of a notifi- 
cation under section 9 (1) of the Andhra Pradesh General Sales Tax Act, 1957 
(Andhra Pradesh Act VI of 1957) which for shortness we would call the Act, 1s the 
principal question that arises for consideration in this appeal by Special Leave in 
which the correctness of the decision of the High Court dismissing a Writ Petition 
filed by the appellants is challenged 


Section 5 of the Act 1s the charging section under which dealers are hable to 
pay sales tax on their turnover Under sub-section (3) (a) of this section, read 
with Schedule II to the Act cotton textile goods which was the commodity ın which 
the appellants were dealing, were liable to tax at a single point. Section g of the 
Act enabled the State Government to exempt the tax leviable under the Act In 
exercise of the power thus conferred a notification was issued on 13th December, 
1957, which read 

** In exercise of the powers conferred by sub-section (1) of section 9 of the Andhra Pradesh General 
Sales Tax Act, 1957 (Andhra Pradesh Act VI of 1957 ) (hereinafter referred to as the said Act), the 


Governor of Andhra Pradesh hereby exempts from the tax payable under the said Act, with effect 
on and from the 14th Dedember, 1957. the sale or purchase of any of the goods appended hereto 


Provided that 1n the case of any class of such goods 1n respect of which additional duties of 
excise are leviable by the Central Government under clause 3 of the Additional Duties of Excise 
(Levy and Distribution) Bill, 1957, read with section 4 of the Provisional Collection of Taxes Act, 
1931 (Central Act XVI of 1931), the exemption shall be subject to the following conditions, namely — 


(1) The dealer shall prove to the satisfaction of the assessing authority that additional duties 
of excise have been so levied and collected on such goods by the Central Government, 1n default of 
which the dealer shall be lable to pay the tax under the said Act m respect of such goods 


(2) Any dealer who 1s so liable to pay the tax may, at his option, pay, 1n lieu thereof a lump 
sum by way of compensation determined in the manner specified 1n condition (3). 
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As nothing turns on the terms of condition (3) with which the Notification ends 1t 
is not set out. The appendix which is referred to in the opening paragraph has 
three clauses the first of which 1s the only material one and this runs : 


«| All varities of textiles, ziz , cotton, woollen or silken including rayon, art silk or nylon, whether 
manufactured by handloom, powerloom or otherwise , "' 


Pausing here, it 1s necessary to set out the terms of clause 3 of the Additional 
Duties of Excise Bill, 1957, which is referred to 1n the proviso to the opening paragraph 
of the notification Though the Bill was later passed into law and became an Act, 
-we shall refer to the Bill conformably to the phraseology of the notification. Clause 
3 (1) which ıs the relevant portion of that clause reads 


“3 (1) There shall be levied and collected 19 respect of the following goods, namely, sugar, 
tobacco, cotton fabrics, rayon or artificial silk fabrics and woollen fabrics produced or manufactured 
in India and on all such goods lying 1n stock within the precintcs of any factory, warehouse or other 
premises where the said goods were mamufactured, stored or produced, or in any premises appur- 
tenant thereto, duties of excise at the rates specified in the First Schedule to this Act ” 


How the matter came before the High Court was briefly this There was no 
dispute that the appellants were and are doing business in the purchase and sale 
of textile goods They claimed exemption from the payment of sales tax 1n res- 
pect of goods in stock with them on 14th December, 1957 relying on the notifi- 
cation set out earlier The Sales Tax Authorities, however, rejected this claim 
and as a result a Writ Petition was filed in the High Court under Article 226 by 
the appellants praying for a dnection for quashing the notice issued by the Sales 
Tax Department of the Gavernment of Andhra Pradesh calling upon them to 
pay the sales tax on these goods It ıs now necessary to mention that the®validity 
of the action of the Sales Tax Officials—the Commercial Tax Officer, the second 
respondent,—making the demand was impugned by the appellants not merely 
on the giound that no tax was payable by them by reason of the above notification 
but also on various other grounds including the constitutional invalidity of the 
Sales Tax Act itself and in particular the provisions imposing sales tax on textile 
goods ‘The fearned Judges dismissed their petition rejecting everyone of the 
contentions urged, and the appellants have come up in appeal after obtaining 
Special Leave. It must, however, be mentioned that the argument regarding 
the constitutional invalidity of the Act and the Rules were not repeated before us 
and the only point arising for consideration 1s as regards the construction of the 
notification. 


Before proceeding further 1t would be convenient to set out the grounds on 
which the learned Judges held that the appellants were not within the benefit of 
the exemption conferred by the notification The argument urged on behalf of 
the State Government as regards the construction of the notification and which 
was accepted by the learned Judges of the High Court, was briefly this The 
exemption from payment of sales tax was granted 1n order to avoid double taxation 
ze , both the excise duty leviable by the Central Government under clause 3 of 
the Bill and sales tax to the State Government and it was claimed that this was 
made out by the terms of the proviso to the notification In other words, the 
1easoning was that if the exemption provision contained ın the first paragraph of 
the notification was to operate, the goods must have been such that 1t was hable to 
the tax under clause 3 (1) of the Bill and that where this condition was not satisfied 
the exemption provision had no application It was admitted before the High 
Court that the textile goods 1n the possession of the appellants were not subject to 
excise duty or the additional excise duty under clause 3 (1) ofthe Bill As no excise 
duty was leviable on these goods there was, of course, no question of the dealer 
being able to prove to the satisfaction of the assessing authorities under condition 1 
of the proviso that additional duties had been levied and collected from him. An- 
other and distinct line of argument was based on the use of the expression “any 
class of such goods ” as distinguished from “ any goods " occurring in the proviso 
and in regard to this the learned Judges observed . 
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“ "Textiles fall within the class of such goods in regard to which additional duties could be levied 
in certain contingencies It does not mean that only such goods as are actually liable to be taxed by- 
reason of section 3 of the abovementioned Central Act, that were intended to be covered by the proviso 
If that were so, the expression ‘ any class of such goods’ would be unmeaning [In our opinion, 
that clause only conveys the thought ‘ goods belonging to the class? in respect of which additional 
duties could be levied — That expression does not exclude goods set out in the appendix merely because 
they would not fall within the scope of section 3 of the Central Act ” 


On these two lines of*reasoning the learned Judges held that the appellants were 
not entitled to the benefit ofthe exemption and 1n consequence directed the dismissal 
ofthe Writ Petition It 1s the correctness of this infterpretation that 1s challenged. 
before us. : 


Mr Chatterjee—Learned counsel ‘for the appellants submitted that on a plain 
reading of the notification the appellants were entitled to the benefit of the exemption 
if para 1 stood alone This submission has to be accepted and we heard no serious. 
argument against it The competence of the State Government to grant an exemp- 
tion, whether qualified or unqualified, not being 1n dispute, the only question for 
consideration is whether the effect of the 1st paragraph of the notification has 
been qualified or modified by the rest of the notification including the conditions 
imposed thereunder. Learned counsel for the respondent relied on the same two 
lines of reasoning on which the High Court has decided the Writ Petition. He 
stressed before us 1n particular the argument based on the use of the words “ any 
class of such goods" ın the proviso. 


The ist paragraph of the notification grants an exemption which, if 1t stood 
alone, provides that no sales tax would be leviable on and from 14th December, 
1957 op the sale or purchase of every variety of textilés This, however, 1s subject 
to a proviso which undoubtedly cuts into and restricts the operation of the exemp- 
tion clause and we have to determine the extent of the restriction of the area carved 
out <A plam and prima face reading of the proviso without going into the distinction 
between goods and “ class of goods? would appear to show that an exception is 
made in cases where additional duties of excise are “ leviable ” by the Central 
Government under clause 3 of the Bill. In such cases the conditiows which follow 
the proviso have to be satisfied, viz., that the additional duties of excise have to be 
proved to have been paid by the dealer 1n order to claim the benefit of the exemption 
It is now common ground that no additional duty of excise was levtable in respect of 
the goods 1n the possession of the appellants and consequently there 1s no question 
of the appellants having to prove to the satisfaction of the assessing authorities that 
such duties had been levied and collected for them. This would be the plam reading 
ofthesection. Learned counsel for the respondent, however, repeated before us the 
argument which found favour with the learned Judges of the High Court based on 
the interpretation which he sought to place on the words “ any class of such goods °” 
in respect of which additional duties are leviable. Now, under clause 3 (1) of the 
Bill, learned counsel pointed out, additional duties of excise could be levied on cotton 
fabrics produced or manufactured 1n India and that 1t was only by reason of such 
goods not lying within the precincts of a factory, warehouse, ete. but with a dealer, 
that no such duty became leviable in the case of the goods with the appellants "The 
argument was that “ textile goods " were ** a class of goods ” 1n respect of which an 
additional duty was levrable, though by reason of their location viz , not being within 
the precincts of a factory, warehouse etc., no duty could be levied and that conse- 
quently unless condition 1 to the proviso was satisfied the exemption could not be 
claimed. The learned Judges accepted this argument, but with great respect to 
them, 1t appears to us that they were 1n error in doing so In the first place, “‘ the 
class of goods ” referred to 1n the proviso to the notification are such that in respect. 
of them duties of excise are leviable. If, therefore, 1n respect of a class of goods such 
duties are not leviable because of the situs in which they are lying or are stocked, they 
would not be the class of goods 1n respect of which duties of excise are leviable for the 
essentialcondition for the proviso to be brought into operation is the hability of the 
goods to the levy of the additional duty. It thereforea ppears to us that the expres- 
sion "'class of such goods” has to be understood as being a reference not merely to the 
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goods specified in the opening words of clause 3 (1) of the Bill but to such goods as 
fall within the entirety of that taxing provision and 1n respect of which therefore the 
additional duty would be leviable, for in respect of cotton fabrics produced 1n India 
fer se or simplicitor no excise duty would be leviable unless they are at the premises 
which are specified 1n the latter portion of the clause 3 (1) of the Bill. Both these 
conditions are necessary to exist before the duty of excise 1s “ leviable ” and when the 
proviso therefore uses the words “ any class of such goods ” 1t*could only refer to the 
class of goods named ın the Ist paragraph of clause 3 (1) —lying stored or stocked 
in the places referred to in thé concluding portion of the clause. 


"There is another aspect from which this question of construction could be viewed. 
It cannot be disputed that the proviso and the conditions appended thereto form an 
integral part thereof It 1s obvious that where the proviso operates ıt would be open 
to the dealer affected by it to pay the additional duty and establish that he has paid 
such duty and thereby entitle himself to the exemption In other words, ıt cannot be 
that the proviso excludes the exemption but 1n circumstances 1n which the conditions 
cannot be fulfilled The conditions themselves would thus throw light upon the 
words of the proviso, and when the proviso 1s read with the conditions of which they 
are an integral part, the conclusion 1s inescapable that the word **leviable?? used in 
the proviso means that 1n respect of the goods specified as regards which he claims 
exemption from the payment of sales tax there was a liability upon him to pay the 
additional excise duty under clause 3 of the Bill for 1t was only 1n that event that he 
would be able to prove to the assessing authorities that additional duty has been 
levied and collected from him. 


Learned counsel for the*respondent also repeated before us the other*line of 
argument which the High Court accepted vız., that the notification of Government in 
granting the exemption was to avoid double taxation, viz., of liabihty to pay both 
the excise duty as well as the sales tax and that as in the present case the appellants 
were admittedly not bound to pay the additional excise duty they could make no 
claim to the benefit of the exemption either. We do not feel persuaded to accept 
this argument., No doubt, statutes have to be construed as a whole so as to avoid 
any inconsistency or repugnancy among its several provisions, but'if there is nothing 
to modify, nothing to alter, or nothing to qualify the language of a statute, the words 
and sentences have to be construed in their ordinary and natural meaning (vide 36 
Halsbury (3rd Edn.), section 585) What we are now concerned with 1s a fiscal provi- 
sion and ıt has often been said that there is no equity ına taxing statute and either 
the subject 1s within 1t or not, on the words of the enactment or the rules validly made 
thereunder. In a taxing statute there 1s no room for any intendment but regard must 
be had to the clear meaning of the words. The entire matter is governed wholly b 
the words of the provision. Ifthe tax payer is within the plain terms of the exemp- 
tion he cannot be denied its benefit by calling 1n aid any supposed intention of the 
exempting authority. If such intention can be gathered from the construction of 
the words of the statute or rule or by necessary implication therefrbm, the matter 
is different, but that is not the position here. In this connection we might refer to 
the observations of Lord Watson in Salomon v. Salamon & Co.}: 


“ Intention of the Legislature 1s a common but very shppery phrase, which 
may signify anything from intention embodied ın positive enactment to spe 
what the Legislature probably would have meant, although there has been 
In a Court of Law or Equity, what the Legislature intended to be done or 
be legitimately ascertained from that which ıt has chosen to enact, either 
reasonable and necessary intendment ” 


Learned counsel for the State is possibly right in the submission that the object 
behind the framers of the notification was to avoid double taxation but the operation 
of an enactment or of a notification has to be Judged not by the object which the 
Legislature or the notifying authority, as the case may be, may have had in mind but 
by the words which it has employed to effectuate the legislative intent. In the case 
before us the operative words of the notification are to be found in the rst paragrap 


; popularly understood 
culative opinion as to 
an omission to enact it, 
not to be done can onlv 

In express words or by 


l. L.R.(1897) A.C. 22 at 38. , 


= 
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granting the exemption and it was not disputed that the appellants were within that 
provision. The next question would be as to whether the exemption to which the 
appellants were manifestly entitled under the 1st paragraph of the notification they 
have been deprived of by the operation of the proviso If the proviso on its proper 
construction, as we have endeavoured to point out earlier, cannot apply to cases 
where an additional duty of excise 1s not leviable under clause 3 of the Bill 1t would 
follow that the operatfon of the exemption 1s unaffected by the proviso. The appel- 
lants were therefore entitled to the relief from sales tax granted by the notification, 
dated 13th December, 1957. : 


In the Writ Petition which they filed to the High Court they prayed for a declara- 
tion that certain provisions of the Andhra Pradesh Act (VI of 1957) were ultra vires 
of the Constitution of India. As stated earlier, this point about the constitutional 
invalidity of the Act was abandoned 1n this Court and the argument before us was 
confined wholly to their claim to exemption under the notification. 


The appeal 1s accordingly allowed and the order of the learned Judges dismissing 
the Writ Petition 1s set aside The relief to which the appellants would be entitled. 
would be, having regard to the fact that appellants failed m their attempt to impugn 
the constitutional validity of the Act, etc., a declaration that they are entitled to the 
benefit or the notification exempting them from the payment of sales tax in respect 
of textile goods 1n stock with them on 14th December, 1957 and restraining the res- 
pondents from levying or collecting sales tax from them ın respect of such stock. 
As the appellants challenged unsuccessfully the constitutional validity of the Sales 
Tax Act before the High Court we do not consider that’the order for costs passed by 
the learned Judges of the High Court should be interferred with. The appellants, 
however, will be entitled to costs ın this Court. 


K.S. —— Appeal allowed. 
THE SUPREME COURT OF INDIA 
(Civil Appellate Jurisdiction.) 
Present ‘—K. Sussa Rao, RacnusAR Daya. AND J.R. MUDHOLKAR, JI. 


Union of India and another ee Appellanis* 
v. 
Srı Ladulal Jain : .. Respondent 


Cwil Procedure Code (V of 1908), section 20 (a) and Explanation II—Scope—Union of India running Rail- 
ways—If carries on business—Headquarters of Northern Fronter Railway situated at Pandu within jurisdiction 0 f 
Court at Gauhati in State of Assam— Cause of action in respect of non-delwery of consignment booked from Kalyan- 
ganj station in West Bengal for carriage to Kank station in Bihar (both of the same ratlway)—Terrttortal juris- 
diction of the Court at Gauhati 

Running of railways 1s a busmess The fact as to who runs 1t and with what motive cannot affect 
it. The fact that the Government runs the railways for providing quick and cheap transport for people 
and goods and for strategic reasons will not convert what amounts to the carrying on of a business into 
an activity of the State as a sovereign body The Union of India running the railways can be sued m 
the Court of the Subordinate Judge of Gauhati within whose territoria? jurisdiction the headquarters of 
the Northern Frontier Railway run by the Union 1s situated. (at Pandu in the Assam State) m respect 
of non-delivery of a consignment of goods booked from Kalyangan station (m West Bengal) for carri- 
age to Kank: station (in Bihar) both the stations being ın Northern Frontier Railway 

Appeal by Special Leave from the Judgment and Order dated roth April, 


1961 of the Assam High Court 1n Civil Revision No. 10 of 1961. 
D. R Prem, Senior Advocate (P. D Menon, Advocate, for R. N. Sachthey, Advo- 
cate, with him), for Appellants. 


The Judgment of the Court was delivered by 


Raghubar Dayal, j —This appeal, by Special Leave, 1s directed against the 
Order of the High Court of Assam rejecting the revision application, under section. 
a a NENEC CMT NET EM 

*C.A No. 717 of 1962 7th May, 1963 
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115 of the Code of Civil Procedure, hereinafter called the Code, of the appellants 
against the Order of the Additional Subordinate Judge, Gauhati, ın a money suit 
to the effect that he had jurisdiction to try the suit 


The contention of the appellants 1s that this view of the Subordinate Judge, 
confirmed by the High Court, 1s wrong. 


To appreciate the contention for the appellants, the facts of the case may be 
stated The suit was instituted by the plaintiff-respondent against the Union of 
India and the Nothern Fronter Railway represented by the General Manager, 
havirfg its headquarters at Pandu It related to a claim for recovery of a sum of 
Rs 8,250 on account of non-delivery of the goods which had been consigned to 
the plaintiff's firm run under the name and style of M/s Ladu Lal Jan The 
consignment consisted of 134 bags of rice and was booked from Kalyangan Station 
of defendant No 2 for carriage to Kank: Station of the same defendant on 13th 
April, 1958 The goods consigned were not delivered to the plaintiff and hence 
the suit, after serving a notice under section 77 of the Indian Railways Act on the 
defendant railway and also serving a notice under section 80 of the Code It was 
alleged 1n the plaint that the cause of action arose at Pandu within the jurisdiction 
of the Court at Gauhati, the place where notice under section 80 of the Code was 
duly served upon the defendant railway and that the suit was filed 1n the Court 
within the jurisdiction of which the defendant railway had its principal place of 
business by virtue of its headquarters being at Pandu. The two defendants filed a 
joint written statement 


Kalyanganj ıs ın West Bengal and Kank 1s in the State of Bihar. Gauhati 
is ın the State of Assam It was contended znier alia that Gauhati Court had no 
territoria! jurisdiction to try the suit as neither of the aforesaid Railway Stations 
was within its jurisdiction and that the consignment never travelled within any 
part of the State of Assam and therefore the cause of action could not arise within 
the jurisdiction of any Court in Assam It was further contended that mere service 
of notice, which was not admitted, on the defendants at a place within the jurisdiction 
of the Court, could not vest territorial jurisdiction on 1t and that defendant No 1, 
the Union of India, had no principal place of business at Pandu or any other place 
within the jurisdiction of the Court, its headquarters office being at New Delhi. 
It was also stated that defendant No 2 is owned and managed by defendant No 1, 
that the office of defendant No 2 at Pandu was also owned and controlled by defen- 
dant No 1 and that the office at Pandu was a branch office of the Union of India 
which was controlled by defendant No. 1 from New Delhi 


Relying on the case reported as P C Biswas v Umon of India}, the trial Court 
decided the preliminary issue about jurisdiction against the defendants holding 
that the principal place from which the railway administration in a particular 
area is carried on is the principal place of business for the purpose of section 20 of 
the Code The single Judge of the High Court rejected the revisien also on the 
basis of the same decision of his Court. 


The territorial jurisdiction of a Court is in general determined by the 
provisions of section 20 of the Code which reads . 


* Subject to the mutations aforesaid, every suit shall be instituted ın a Court within the local 
hmats of whose jurisdiction 


(a) the defendant, or each of the defendants where there are more than one, at the time of the 
commencement of the suit, actually and voluntarily resides, or carries on business, or personally 
works for gain , or 


(b) any of the defendants, where there are more than one, at the time of the commencement of 
the suit, actually and voluntarily resides, or carries on business, or personally works for gain, provided 
that 1n such case either the leave of the Court 1s given, or the defendants who do not reside, or carry 
on business, or personally work for gain, as aforesaid, acquiesce 1n such institution , or 


(c) the cause of action, wholly or 1n part, arises 
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Explanation I.—Where a person has a permanent dwelling at one place and also a temporary 
residence at another place, he shall be deemed to reside at both places ın respect of any cause of action 
arising at the place where he has such temporary residence. 


Explanation II —A corporation shall be deemed to carry on business at its sole or principal office ın 
India or m respect of any cause of action arising at any place where ıt has also a subordinate office, at 


such place " 


‘The principle behind the provisions of clauses (a) and (5) of section 20 1s that the 
suit 1s to be instituted at a place where the defendant will be able to defend the 
suit without undue trouble. ° 


The expression ‘ voluntarily resides or personally works for gain’ cannot 
‘be appropriately applied to the case of the Government The Government can 
however carry on business The mere fact that the expression, ‘ carries on business ? 
is used along with the other expressions, does not mean that 1t would apply only 
to such persons to whom the other two expressions regarding residence or of personal- 


ly working for gain would apply. 


The sole contention raised for the appellants in this Court 1s that the running 
of railways by the Union of India cannot be said to amount to 1ts carrying on business 
and that therefore the fact that the headquarters of the Northern Frontier Railway 
Admunistration ıs at Pandu within the jurisdiction of the Court at Gauhati does 
not give the Court jurisdiction under section 20 of the Code. 


The contention is based on the reasoning that any undertaking run by the 
Government, even if ıt amounts to the carrying on of a business when run by a 
private individual, would not be the corrying on of business by the Government 
if there was no element of profit-making init. There is no allegation ın the written 
statement that the Government 1s not running railways for profit. No issue was 
framed about it. The Court below recorded no decision on the point. It cannot 
‘be presumed that the Government 1s not making a profit from its running the rail- 
ways in the country or 1s not running it with a profit motive. 


The fact that the Government runs the railways for providing quick and cheap 
transport for people and goods and for strategic reasons will not convert what amounts 
to the carrying on of a business into an activity of the State as a sovereign body, 


Article 298 of the Constitution provides that the executive power of the Union 
and of each State shall extend to the carrying on of any trade or business and clause 
(6) of Article 19 provides that nothing in sub-clause (g) of clause 1 of that Article 
shall prevent the State from making any law relating to the carrying on by the 
‘State or by a Corporation owned or controlled by the State, of any trade, 
business, industry or service, whether to the exclusion, complete or partial, of 
citizens or otherwise These provisions clearly indicate that the State can carry on 
business and can even exclude citizens completely or partially from carrying on 
that business , Running of railways 1s a business That is not denied Private 
companies and individuals carried on the business of running raways, prior to 
the State taking them ever. The only question then as whether the running of 
‘railways ceases to be a business when they are run by Government. There 
appears to be no good reason to hold that ıt ıs so It 1s the nature of the activity 
"which defines its character Running of railways ıs such an activity which comes 
within the expression ‘ business’ The fact as to who runs it and with what 
motive cannot affect 1t. 

This Court had occasion to determine the nature of certain activities of Govern- 
ment. The rationale of those cases 1s a good guide for determining the point before 
us. In State of Bombay v. The Hospital, Mazdoor Sabhat, the question was whether 
the relevant provisions of the Industrial Disputes Act, 1947, applied to the group 
of hospitals run by the State of Bombay and whether they are ‘industry’ within 
the meaning ofthat Act The decision of the question depended on the interpreta. 





1. (1960) SCJ 679 (1960) 2 S.C.R. 866. 
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tion of the definition of ‘industry’ prescribed by section 2 (7) of the Act. ‘This 
section provides that industry means any business, trade, undertaking, etc., of employ- 
ers. In considering the question ıt became necessary to enquire whether that 
activity, t e , the running of the hospitals, would be an undertaking 1f it 1s carried 
on by a private citizen or a group of private citizens It was held that 1f a hospital 
is run by private citizens for profits, ıt would be an undertaking very much lıke 
the trade or business ın their conventional sense. It was obsérved at page 878 * 


‘Thus the character of the activity involved in runnmg a hospital brings the institution of the 
hospitgl within section 2 (4) — Does 1t make any difference that the hospital ıs run >y the Government m 
the interpretation of the word ‘undertaking’ 1n section 2 (7) ? In our opinion, the answer to this. ques- 
tion must bein thenegative It1s the character of the attivity which decides the question as to whether 
the activity ın question attracts the provision of section 2 (7) ; who conducts the activity and whether 
1t 15 conducted for profit or not do not make a material difference " 


To similar effect were the observations in The Corporation of the City of Nagpur v. 
Its Employees! where it was said : 


** Tf a service rendered by an individual or a private person would be an industry, 1t would equally 
be an industry 1n the hands of a corporation.” : 


It was earlier said at page 960 : 


** Monetary considerations for service 1s, therefore, not an essential characteristic of industry 1n a 
modern State :” 


* Barring the regal functions of a municipality, 1f such other activities of it, 1f undertaken by an 
individual, would be mdustry, then they would equally be industry in the hands of a municipality.” 


Lastly, ın Satya Narain v. District Engineer, P. W. D.?, the question for determi- 
nation was whether plying motor buses by the Government by way of commercial 
activity amounts to 1ts running 1t as a public service. In determining this question, 
this Court observed at page 1163: 


** Tt is undoubtedly not easy to define what 1s * public service’ and each activity has to be considered 
by itself for deciding whether 1t 1s carried on as a public service or not. Certain activities will undoubted- 
ly be regarded as public services, as for instance, those undertakings 1n the exercise of the sovereign 
power of the Stateeor of Governmental functions. About these there can be no doubt. Similarly a 
pure business undertaking though run by the Government cannot be classified as public service. But 
where a particular activity concerns a public utility a question may arise whether it falls 1n the first or 
the second category The mere fact that that activity may be useful tothe public would not neces- 
sarily render ıt public service An activity however beneficial to the people and however useful cannot 
ın our opinion, be reasonably regarded as public service if it 1s of a type which may be carried on by 
private individuals and 1s carried on by Government with a distinct profit motive It may be that ply- 
ing stage carriage buses even though for hire ıs an activity undertaken by the Government for ensuring 
the people a cheap, regular and reliable mode of transport and 1s in that sense beneficial to the public. 
It does not, however, cease to be a commercial activity if 1t 1s run with profit motive Indeed even 
private operators 1n order to attract custom are also interested in providing the same facilities to 
public as the Government undertaking provides Since that 1s so, ıt 1s difficult to see what difference 
there 1s between the activity carried on by private industrialists and that carried on by Government. 
By reason of the fact that a commercial undertaking 1s owned and run by the State it does not 
ipso facto become a ‘ public service’. ” 

Lj 


This case simply Held that commercial activity carried on with profit motive cannot 
be held to be ‘ public service’. It does not hold that such activity carried on by 
Government will not be ‘ busmess’ 1f conducted without profit motive. 


We are of opinion that ‘ profit element ’ 1s not a necessary ingredient of carrying 
on business, though usually business is carried on for profit. Itis to be presumed 
that the Railways are run on a profit, though ıt may be that occasionally they 
are run at a loss. 


The case reported as Director of Rationing and Distribution v. the Corporation of 
Calcutta and others?, relied on for the appellants ıs really of no help to them, It 
was ın connection with the sovereign activities of the State that 1t was said that 
the State was not bound by any statute unless the statute provided to that effect in 
express terms or by necessary implication. The contention that the Government 
—<————_—_—_—_—_- naa —— 
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could not get the benefit of this law 1n connection with 11s business activities was 
neither repelled nor considered It was held to have no foundation as there was 
nothing on the record that the Food Department of the Government of West Bengal 
by undertaking rationing and distribution of food on a rational basis had embarked 
upon any trade o1 business and, 1n the absence of any such indication, 1t appeared 
that the Department was discharging the elementary duty of a sovereign to ensure 
proper and equitablé distribution of available food stuffs with a view to mamtaining 
peace and good government 


In view of what we have said above, we hold that the Union of India cares on 
the business of running railways and, can be sued 1n the Court of the Subordinate 
Judge of Gauhati within whose territorial jurisdiction the headquarters of one of the 
railways run by the Union 1s situated We accordingly dismiss the appeal with 


costs. 
K S. ———— Appeal dismissed. 


e 


THE SUPREME COURT OF INDIA. : 
(Civil Appellate Juiisdiction) 
PREsENT —K. Sussa Rao, RAGHUBAR Dayar and J. R. MupHoLxamn, JJ 


Sri Athmanathaswami Devasthanam .. Appellani* 
U 
K. Gopalaswamı Ayyangar e Respondent. 


Madras Hindu Religious Endowments Act (II of 1927), sechon 76—Letting out by tiustee of endowment of 
ryote lands without fixing any period —If lease for a period exceeding five years by season of tenant securing perma- 
nent right of occupancy in pursuance of section 6 (1) of the Madras Estates Land Act (I of 1908) requiring 
sanction under section 76 of Madras Act (II of 1927)—Section 3 (16) of Madras Act (I of 1908)— Waste lands 
covered with shrubs, jungle and like of uncultwable merely because of ıt or of thew being not cultwated for a 
long tme—Secton 189 of Estates Land Act—Ciwil Court has no jurisdiction—Procedure in such cases 


Waste lands covered with shrubs, jungle and the like cannot be held to be uncultivable merely 
on that account or on account of their being not cultivated for along time dand which can be 
brought under cultivation 1s cultivable land unless some provision of law provides for holding xt other- 
wise in certain circumstances Such land will be ** Ryot: lands" (section 3 (16) Estates Land Act) 
and where a person has been let into possession of such lands by a trustee, he will acquiie permanent 
rights of occupancy under section 6 of the Estates Land Act The orde: of the trustee for the grant of 
patta did not fix any period for which ıt was granted ‘The mere fact that section 6 of the Estates Land 
Act confers a permanent right of occupancy im the holding does not make the letting of the land to such 
a person equivalent to the grant of a lease to him for a term exceeding five years, and as such requiring 
the previous sanction of the Board under section 76 of the Madras Hindu Religious Endowments 
Act 1927 

A suit for the recovery of rent and ejectment fiom the person let into possession of such lands 1s not 
cognisable by a Civil Court 1n view of the provisions of section 189 of the Estates Land Act. The Re- 
venue Court alone has jurisdiction over such suit and the plaint must be returned foi presentation to the 
proper Court. 

When a Cort had no jurisdiction ove: the subject-matter of the suit ıt cannot decide any question 
on merits Jt can simply decide on the question of jurisdiction and coming to the conclusion that ıt had 
no Jurisdiction over the matter had to return the plait The Couit could not deal with the cross- 
objection with respect of the adjustment of certam amounts paid by the tenant 


Appeal from the Judgment and Decree, dated 12th July, 1956 of the Madras 
High Court in A S. No 7 of 1954 

K. N Rajagopal Sashı, Senior Advocate, (M S E Sasiriand M S Narasimhan, 
Advocates, wıth hım), for Appellant. 

A V Viswanatha Sastri, Senior Advocate, (T V. R Tatachan, Advocate, with 
hım), for Respondent. 

The Judgment of the Court was delivered by 


Raghubar Dayal, J —This appeal is by certificate granted by the High Court of 
Madras under Article 133 (1) (a) of the Constitution 


a a 
*CA No 70 of 1961 œ 9th May, 1963, 
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The appellant, Sri Athmanathaswam1 Devasthanam, of Avidayarkoil in Tanjore 
District, represented by hereditary trustee Subrahmanya Pandara Sannadhi Atheena 
Karthar of Thnuvavaduthura: Atheenam, hereinafter called the Devasthanam, 1$ 
the landholder of three villages It sued the 1espondent for the recovery of a sum of 
Rs. 11,415-8-6 as damages for use and occupation of the lands 1n suit for faslis 1357 
to 1360 at Rs 3-9-0 pei acie pe: annum The respondent was let into possession of 
the land by a previous tiustee of the Devasthanam 1n August, 1944, when he was being 
pressed by the State authorities fo: reclaiming the land and putting ıt to cultivation 
in connection with the Gicw Mere Food Campaign launched by the Government of 
the country during World War II ‘The total land 1n all the three villages let out to 
the respondent was about 727 acres The plaintiff contended, inter ala, that the 
lands in suit were private nuvaram lands and not 1yot lands, that the transaction 
by which the 1espondent was let into possession was not binding on the present trustee 
inasmuch as 1t had not been entered into after obtaining the permission of the Hindu 
Religious Endowments Board unde section 76 of the Madras Hindu Religious 
Endowments Act (II of 1927), and that therefore the respondent was a trespasser. 
The respondent on the other hand, contended that the suit lands were ryoti 
lands, that in view of his being let into possession by the previous trustee he 
acquired the status of a ryot under section 3 (15) of the Madras Estates Land Act 
(I of 1908) and also acquired permanent rights of occupancy under section 6 of the 
said Act, that the transaction by which he was let into possession did not amount to 
an alienation and did not come within the purview of section 76 of the Endowments 
Act. He further contended,that he was not in airears of rent, that he had paid 
rents up to fasli 1356 and there was a real undeistanding that the realisation of rent 
would be waived so long as tlie Government waived its right to water cess agd that 
the Govei nment having waived water cess till the end of fasli 1360, he was not hable 
to pay any 1ent till the end of the fash year It was also contended that the suit 
lands being ryoti, and the defendant being a 1yot, the suit was not maintainable 1n 


the Civil Court. 


Both the trial Court and the High Court have found that the suit lands are ryot1 
lands They differed about the nature of the tiansaction by which the respondent 
was let into possession The tial Couit held it to be an alienation by way of a 
permanent lease and so invalid in view of absence of consent of the Hindu Religious 
Endowments Board The High Court, on the other hand, held that the transaction 
did not amount to an alienation of trust-pioperty, that no sanction of the Board was 
necessary and that therefore the letting of the land to the 1espondent was valid 
Disagreeing with the tual Coutt, the High Court, also found that the suit could be 
instituted only 1n the Revenue Court and that the Civil Court had no Juiisdicüon to 
entertain ıt The High Court the efoie set aside the deciee which the u 1a] Court 
had passed and ordered the 1etuin ofthe plaint to the plainti ff-appellant for piesenta- 
tion to the proper Court The High Count fin ther dismissed the cross-objection filed 
by the plaintiff-appellant with 1espect to the trial Court's allowing credit ofa payment 
of Rs. 1,000 towards ient or damages due fiom the defendant-iespondent It 18 
against this order that the'appellant has filed the present appeal 


Learned counsel for the appellant challenged the cor1ectness of the finding that 
the land ın suit was ryoü land on giounds that part ofthe land was tank land and the 
rest not cultivable and therefore most of the land ın suit did not come v ithin the 
definition of ‘1 yoti land ’ 1n section 3 (16) of the Estates Land Act which 1eads 


*: *R yoti land’ means cultivable land ın an estate other than private land but does not include— 


(a) beds and bunds of tanks and of supply dramage surplus or irrigation channels , 
b) threshing floor, cattle-stands, village-sites, and other lands situated ın any estate which ar€ 
set apart for the common use of the villagers 


c) lands granted on service tenure either free of rent or on favourable rates of rent if granted 
before the passing of this Act or free of rent if granted after that date, so long as theservice tenure 


gubsists.”” 


It was not alleged by the appellant 1n its plaint or at any stage of the procedings 1n 
the trial C ourt that part of the land ın suit consisted of beds of tanks and therefore 
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did not come within the definition of ryotı land We do not consider ıt farr to allow 
this fresh contention, relating to a question of fact to be raised at this stage, even 
though 1n some of the records of rights certain land is described as ‘ puramboke ’ . 


The lands 1n suit, according to the plaint, was uncultivable waste lands covered 
with shrubs, jungle and the like. They had not been cultivated for a long time. 
Waste lands covered with shrubs, jungle and the like cannot be held to be uncultiv- 
able merely on that account or on account of their being not cultivated for a long 
time Land which can be brought under cultivatian is cultivable land unless some 
provision of law provides for holding ıt otherwise 1n certain circumstances. ‘'Bhis is 
not disputed for the appellant, but what 1s urged on its behalf, ıs that land will not 
be cultivable land if ıt can be brought under cultivation only after incurring great 
expenditure. It is said that according to the respondent, about Rs. 3,00,000 were 
spent in reclaiming the land. Except the statement of the respondent, there is no 
evidence worth considering about the actual expenditure incurred by the respondent 
in reclaiming the land in suit which 1s over 700 acres in area. Reference was also 
made to an observation 1n the judgment of the High Court to the effect : 


** Of course, there are some lands ın an estate which are not cultivable at all, like hill tops, per- 
manently submerged lands, etc , and they will be incapable of being claimed as ryoti lands with occu- 
pancy rights by lessees for grazing, fishing etc.” 


This observation seems to be a general observation and not in connection with the 
land ın suit The land in suit was sought to be brought under cultivation in connec- 
tion with the Grow More Food Campaign and this must have been as the land in 
suit could be brought under cultivation without any undue expenditure of money 
and labour. ‘The expenditure on reclaiming the land might have been more than 
the usual expenses in view of the fact that most of the labour had to be imported 
from outside and as tractors had to be used on account of the large size of the land 
to be reclaimed within as short atime as possible. It is not even shown that the 
reclamation of land has not been profitable financially. We are therefore of the 
SPOR that the Courts below have rightly held the land ın suit to be cultivable 
and. : 


The other point made by the appellant is against the finding that the respondent 
isaryot. Ryotis defined in section 3 (15) of the Act and means a person who holds 
for the purpose of agriculture ryoti land m an estate on condition of paying to the 
landholder the rent which is legally due uponit. The contention 1s that the respon- 
dent alleged that no rent was payable and that in view of this assertion the respondent 
would not be a ryot as he holds the land without any condition of paying rent to the 
landholder The contention ıs not factually correct. The respondent made no 
such definite statement 1n either the written statement or in his evidence which would 
indicate that he completely disowned his lability to pay rent We have been referred 
to certain statements 1n the written statement. They only show that there was some 
dispute about ghe rate of rent to be paid and not about the hability torent. In para. 
4 of the written statement 1t was said. 


“ At that time the actual cash rent which was to be paid was not fixed but the defendant 
orally requested and was promised remission of rent as long as Government remitted water charges 


in this area on concessional rates of rent for some years thereafter, in view of the heavy reclamation 
expenses," 


Again, in paragraph 7 it was said “the defendant at no time had agreed to the 
rate fixed by the trustee and had several times protested againstitalso." In para- 
graph 20 the defendant said, 


* The allegation in paragraph 4 of the plaint that the defendant agreed to the rate of rent at 
Rs, 3-9-0 per acre and then entered into possession 1s altogether wrong Far from the defendant agree- 
ing to the said rate, defendant both orally and in writmg then and on every available opportunity 
thereafter has been protesting against the exorbitant rate, arbitrarily and unilaterally fixed by the 
trustee swayed by extraneous considerations The defendant had also informed the trustee that if only 
the defendant was granted the patta which was promised to him and to which he was entitled in law, 
he would take the matter to the Collector for fixing a fairrent He also took care to add that unless 
and until a patta was issued to hum, no rent would begin to accrue,” 


Lastly, in paragraph 26, 1t ‘was stated, 
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* no rent was agreed to by the defendant and the rent originally fixed by the late trustee was 
later abandoned by hım Hence until the rent was fixed by agreement or by the Collector, no 
claim for rent 1s sustainable ” 

All these statements are against the appellant’s contention that the respondent 
asserted that he was not hable to pay rent. 


In his deposition the respondent said : . 


** I did not agree to pay Rs. 3-9-0 per acre because I thought it was high .. In 1949 there was 
a demand by the temple manager far two faslis, ze, Rs 6,000 I told him that he should consult 
the Pandarasannadhi about it and that I was not going to pay anything as rent I do not remember 
if I sent another letter to Pandarsannadhi about this matter The demand sent to me by the 
Revenue Inspector in 1950 ıs Exhibit B-21. That related to rent due by me for kudikani lands m my 
possssion I did not pay 1t but I entered into correspondence with the Revenue Divisional Officer. But 
nothing more was heard about ıt ” - 


These statements too do not make out that the respondent disclaimed hability to pay 
rent. Whenever he refused to pay rent it was for reasons other than absence of a 
hability to pay rent. 


There is ample material on the record to show that the respondent was liable 
to pay rent for the land given to him for cultivation. Exhibit A-3 1s the order of the 
Pandarasannadhi for granting patta to the respondent of the land belonging to 
Avadiyarkoil Temple. The very first term mentioned in this order is that the appli- 
cant, 2.¢., the respondent, must pay cash rent at such rates as may be determined by 
the Pandarasannadhi 


We therefore do not see ‘any force in the contention that the respondent is not a 
ryot as defined in the Act ° e 


The next contention for the appellant is that the lease of the land in favour of the 
respondent is invalid 1n view of the provisions of section 76 of the Endowments Act 
as the Board had not sanctioned the lease. Sub-section (1) of section 76 reads : 


*76. (1) No exchange, sale or mortgage and no lease for a term exceeding five years of any 1m- 
movable property Belonging to any math of temple shall be valid or operative unless 1t 1s necessary or 
beneficial to the math or temple and 1s sanctioned by the Board ın the case of maths and excepted tem- 
ples and by the committee 1n the case of other temples.” 


The order for the grant of patta to the respondent did not fix any period for which it 
was granted It is urged for the appellarit that the lease must be taken to be for a 
period exceeding 5 years, as in pursuance of the provisions of section 6 (1) of the Act, 
the respondent secured permanent right of occupancy in his holding. Such perma- 
nent right of occupancy s not conferred on theappellant on account of the term fixed 
in the lease. Such right is conferred by the Act on any person who is admitted by a 
landholder to the possession of ryoti land. The mere admission of a ryot to the 
possession of ryoti land by the landholder gives that ryot the permanent right of 
occupancy in view of the statutory provisions of section 6. If the Pandarasannadhi 
had only admitted’ the respondent to the ryoti land for a period less than five years, 
even then the result would have been that the respondent would have acquired a 
permanent right of occupancy in this holding. We are of opinion that the mere fact 
thatsection 6 ofthe Act confers such a right on a person admitted to a ryotiland, does 
not make the letting of the land to such a person equivalent to the grant of a lease to 
him for a term exceeding 5 years , and as such requiring the previous sanction of the 
Board. Ifit be held otherwise the result would be that either the Pandarasannadhi 
will have to obtain the sanction of the Board for every proposed letting of land of 
whatever area, or not to exercise his ordinary duties of letting the land as a trustee; 
The provisions of section 76 could not have been intended to put such a restriction 
on the exercise of his ordinary rights by the Pandarasannadhi. It 1s too much to 
expect that the combined effect of section 76 of the Endowments Act and section 6 of 
the Estates Land Act is that there be río more letting of land belonging to a temple 
by the Pandarasannadhi We hold that the letting of the land to the respondent did 
not amount to the leasing of the land to him for a term exceeding 5 years and that 
therefore required no sanction of the Board and that thg letting of the land to the 
respondent is valid and good in law. 
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The 1espondent being a ryot, a suit for the recovery of rent and ejectment 1s not 
cognizable by a Civil Court, ın view of the provisions of section 189 ofthe Act Sub- 
section (1) of section 189 reads 

“189 (1) A District Collector or Collector hearing suits o1 applications of the nature specified 
in Parts A and B of the Schedule and the Board of Revenue or the District Collector exercising appellate 


or revisional Jurisdiction therefrom shall hear and determine such suits or applications or exercise such 
jurisdiction as a Revenue Court 


No Civil Court ın the exercise of its original Jurisdiction shall take cognizance of any dispute or 
matter in respect of which such suit or application might be br8ught or made ” 
Suits by a landholder to recover arrears of rent and to eject a ryot are tunable by a 
Collector, vide entries at serial Nos 3'and 11, Part A of the Schedule to the Act. 
Such suits cannot be taken cognizance of by a Civil Court in view of second paragraph 
of section 189 (1) The High Court is right 1n holding that the Revenue Court alone 
has the jurisdiction over the suit and therefore 1n ordering the return of the plaint for 
presentation to the proper Court. 


The last point urged 1s that when the civil Court had no jurisdiction over the 
suit, the High Court could not have dealt with the cross-objection filed by the appel- 
lant with respect to the adjustment of certain amount paid by the respondent This 
contention 1s correct. When the Court had no jurisdiction ove: the subject-matter of 
the surt ıt cannot decide any question on merits, Itcan simply decide on the question 
of jurisdiction and coming to the conclusion that ıt had no Jurisdiction over the 
matter had to return the plaint. 


We therefore dismiss the appeal except 1n so far as 1t relates to the order of the 
High Court on the cross-objection filed by the appellant We set aside the order 
dismissing the cross-objection. We order the appellants to pay the costs of the 
respondent throughout, 


KS. ———— Appeal dismissed 
in the main. 


THE SUPREME COURT OF INDIA. . 
(Civil Appellate Jurisdiction). 


PRESENT —P B GAJENDRAGADKAR, K. N WawcenHoo ann K C. Das 
GupTA, JJ. 


Chahagulla Ramachandiayya and otheis . Appellants* 
U 
Boppana Satyanarayana and others .. Respondents. 


Transfer of Property Act (IV of 1882), sectzon 53-A—Applicability—C bringing in N into his family under an 
arrangement that latter would marry his wife's sister’s daughter and help him 1n cultivation and management of the 
properties 1n consideration of which N would inherit the entire property after C's death—Alienees from Reverswners of 
C suing for recovery of property in the hands of N’s sons—N’s sons 1f can rely on equitable doctrine of part perfor- 
mance and resist the claun . 


C had brought ın N into his family; under an arrangement that *V would marry C's wife's sisters 
daughter and help him in cultivation and management of the properties m consideration of which N 
would mher:t the entire pioperty after C's death A suit by the alienees from the reversioner's of C was 
resisted by the son's of N who were then in possession of the properties It was contended that the con- 


Een itself between C and N would have the effect of transferring 1nterest ın the property to N on C's 
eath. 


Held, After section 53-A of the Transfer of Property Act was enacted the only case in which the 
English doctrine of equity of part performance can be applied in India 1s where the requirements of 
section 53-A are satisfied Quite clearly section 53-A does not apply to the facts of the present case 
Considerations of equity cannot confer on N or his heirs any title in the lands which under the statute 
could be conferred only by a registered instrument 


Appeal from the Judgment and Decree, dated 29th March, 1956 of the Andhra 
Pradesh High Court ın Appeal Suit No 182 of 1950 


B Manavala Chowdhry and B K. B Naidu, Advocates, for Appellants. 








*C,A, No, 334 of 1961. ° 10th May, 1963, 
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Narastah Chowdhry and R Gopalakrishnan, Advocates, for Respondents 
Nos. 1, 2 and 8 


The Judgment of the Court was delivered by 


Das Gupta, 7.—This appeal brought on a certificate granted by the High Couit 
of Andhra Pradesh 1s against a decision of that Court 1eversiag a decree granted by 
the Subordinate Judge, Masulipatnam, dismissing a suit for partition 


Of the three plaintiffs who biought the suit, two claimed to be the reversioneis 
of Boppanna Chandrappa, to whom we shall refer to as Chandrappa, and the third a 
purchaser of the interest of some of the reVersioneis, viz , defendants 4, 5, and 7 
According to the plaint the three plaintiffs were thus entitled to a 5/6th share of the 
properties while the 6th defendant was entitled as a reversioner of Chandiappa to the 
remaining 1/6th share The property was however in the actual possession of the 
three sons of Nagayya who were 1mpleaded as the first thiee defendants 


In contesting the suit these defendants denied that these properties had evei 
belonged to Chandrappa and further that the plaintiffs 1 and 2 or the defendants 
4, 5, 6 and 7 were his reversioners. The main defence however was that even if the 
properties did belong to Clhandrappa, the defendant's father Nagayya became 
entitled to these as Chandrappa'sillatom son-in-law. The basis of this plea of illatom 
son-in-lawship was said to be that Chandrappa had brought Nagayya into his family 
under an airangement that the latter would marry his wife's sıster’s daughter 
Mangamma and help him'in cultivation and management of the properties, in 
consideration of which Nagayya would inherit the entue property afte. Chandrappa's 
death. 


The tial Court held that all the suit properties except a small portion did belong 
to Chandrappa and the plaintiffs would be entitled to 5/6th share of Chandrappa’s 
properties and the 6th defendant to the remaining 1/6th shaie, on the death of 
Chandrappa’s widow Ramamma He however accepted the defence case that 
Nagayya had become entitled to the property on Chandrappa’s death as 
Chandrappa's illatom son-in-law and accordingly dismissed the suit. 


On appeal, the High Court held that the custom by which an illatom son-in-law 
inherited pioperty could not be extended to a case where the marriage took placc 
not with the daughter of the owner of the property but with some other relation of his 
The High Court also rejected an alternative plea that appeais to have been raised 
before 1t that Nagayya became entitled to the property on the basis of a contract 
between him and Chandrappa [In this view of the law, the High Court set aside 
the order passed by the Trial Court and decreed the suit 


It is no longe: disputed before us that the rights of an illatom sof-in-law cannot 
be claimed by a person who under a promise from the owner of the property that he 
would inherit the property marries not the daughter but some other relation of the 
owner of the property. The alternative contention which was raised before the 
High Court has however been repeated before us. It has been urged that there was 
a good and valid contract between Chandrappa and Nagayya, that 1n consideration 
of Nagayya marrying Mangamma and looking after Chandrappa's property, 
Chandrappa would make him his heir and that the consequence of thus contract was 
that Nagayya became Chandrappa's heir The question here ıs not whether on 
Chandrappa's death Nagayya could have obtained specific perfor mance of the alleged 
contract For, assuming that there was a contract as alleged and that it was a valid 
contract, enforceable at law and also such of which specific pe: formance could have 
been obtained by proper proceedings in Courts, the appellants’ rights would be to 
seek such specific performance The contention on behalf of the appellant ıs that 
even though specific performance has not been sought or given the contract itself 
would have the effect of tiansferrmg interest in the property to Nagayya on 
Chandrappa’s death. ° ° 


a: a, |] 
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In support of this contention the learned Counsel relied on three decisions of 
High Courts ın India and also a decision of the Privy Council The first decision in 
point of time ıs the case of Challa Papi Redde and another v. Challa Kot. Reddi*. The 
facts there were that the defendant's father who was selected by Musalireddi, in 
pursuance of a special custom, as a son-in-law who should take his property as if he 
was a son entered into possession of the property on Musalireddi’s death. He then 
associated with himself the plaintiff ın the management of his property on promise of 
ashare. The plaintiff continued thus for many years, aiding in the management and 
improvement of the property, until a short time befofe the suit was brought, the first 
defendant turned the plaintiff out of doors and refused to give him the prorhised 
share. The High Court of Madras held that the agreement by the first defendant's 
father was to the effect that the plaintiff was being admitted to the rights of a co- 
sharer and further, as there was a complete adoption or ratification of the father’s 
contract by the first defendant he ought to be held to it and the plaintiff was therefore 
a co-sharer in the property. 

It has to be mentioned that this case was decided long before the Transfer of 
Property Act, 1882 was enacted and the question whether a written document 
was necessary for transfer did not come up for consideration. 


In Bhala Nahana v. Prabhu Har:?, which was the next case cited, what happened 
was that one Gosai Ramyi induced the parents of the defendant Prabhu Hari to 
give him in adoption by an express promuse to settle his property upon the boy 
but died before such settlement could be executed. Nearly 30 years after his death 
Ramji’s widow Bhani gave effect to her husband’s undertaking by executing a deed 
of gift pf his property ın her hands in favour of Prakhu Hari. ‘The reversioner to 
Gosa1 Ramyi’s estate contested in a suit brought by him, the validity of this alena- 
tion. In holding that the alienation was valid, the High Court of Bombay 
pointed out that the performance of a husband’s contracts was among the proper 
and necessary purposes specified by Hindu jurists under which a widow could alie- 
nate property and said further that the equity to compel the heir and legal representa- 
tive of the adoptive father specifically to perform his contracts survived and the 
property in the hands of his widow was bound by that contract. Whether Prabhu 
Hari would have been entitled to the property even in the absence of the deed of 
gift did not fall for consideration in that case. 


It also deserves to be mentioned that this case was also decided several years 
before the Transfer of Property Act came into force. 


In Asta Mohan Ghosh Mouhkv Mohon Ghosh Moulk®, one of the questions in 
dispute was whether the adopted son could take an equal share with the son. 
Answering the question in the affirmative, the High Court of Calcutta after decid- 
ing that under the Hindu Law the adopted son was entitled to an equal share, also 
referred to an Jkrarnama which had been executed by the adoptive father, and hold- 
ing that the Itrarnama was valid and operative, said that even apart from the law, 
the adopted son would be so entitled. It is difficult to see how'this can be of any 
assistance in solving our present problem. : 


Lastly, the learned Counsel relied on the decision of the Privy Council in Venkay- 
yamma Rao v Appa Rao*. 'Yhe main question in controversy in that case was whe- 
ther there was a completed contract by which the Rani, the former owner of the 
property had agreed that the possession of the property would be given to her niece 
Venkayyamma Rao immediately upon the expiry of her life interest The Privy 
Council held that there was such completed contract and directed the Receiver 
to deliver possession ‘f upon the terms of the contract now affirmed." 


It may be mentioned that this decision in Venkayyanuna Rao’s case* was among 
the authorities on which the Calcutta High Court relied in Arf v Fadunath®. The 


1 7 Mad HCR 25 LR 431A 138 
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High Court held that the result of equitable principles which had been applied ın 
many cases in England and were also apphed by the Privy Council in Venkayyamma 
Rao’s case? was that the defendant had acquired the rights of a permanent tenant. 
When this very case went up to the Privy Council in appeal?, the High Court's 
decision was reversed. The Privy Council pointed out that the dicta in Venkaya- 
.yamma Raos caset did not mean: 

* That equity can override the provisions of a statute and (where no registered document exists 
and no registerable document can be procured), confer upon a person a right which the statute enacts, 
shall be conferred only by a registered mstrument ” 

* This decision of the Privy Council in Anf v. fadunath?, was given in January, 
1931. Nearly two years before that sectione53-A had been enacted in the Transfer 
of Property Act introducing in a limited form the doctrine of equity of part per- 
formance. There can, in our opinion, be no doubt that after section 53-A was 
enacted the only case in which the English doctrine of equity of part performance 
could be applied in India is where the requirements of section 53-A are satisfied. 
Quite clearly, section 53-A does not apply to the facts of the present case. It 
must therefore be held that the considerations of equity cannot confer on Nagayya 
or his heirs any title in the lands which under the statute could be conferred only 
by a registered instrument. 


Our conclusion therefore is that the High Court was right in holding that 
Nagayya or his heirs had acquired no right in the property. The appeal is accord- 
ingly dismissed. In the circumstances of the case, we make no order as to costs. 


K.S. s ———— Appeal dismissed. 
THE SUPREME COURT OF INDIA. ° 
(Civil Appellate Jurisdiction.) 
PRESENT :—S. K. Das, K. Sussa Rao AND N. RAJAGOPALA AYYANGAR, JJ. 


C. Abdul Shukoor Saheb e» Appellant* 
v. 
Arji Papa Rao (deceased) after him his heirs and legal represen- 
tatives and others .. Respondents. 


Transfer of Property Act (IV of 1882), section 53—Scope—Fraudulent transfer—What amounts to—Good 
auth of the purchaser—Burden of proof—Suit to set aside a summary order under Order 21, rule 63 of the Cuni 
Procedure Code (V of 1908)—WDefence that sale was voidable as fraudulent—If open 


The terms of section 53 (1) of the Transfer of Property Act are satisfied even if the transfer does 
not “ defeat " but only “‘ delays" the creditors The fact therefore that the entirety of the debtors’ 
property was not sold cannot by itself negative the applicability of section 53 (1) unless there 1s cogent 
proof that there 1s other property left, sufficient 1n value and of easy availabilty to render the aliena- 
tion in question immaterial for the creditors 

In the circumstances, [viz , that the firm was in a financial embarrassment at the time of the 1m- 
pugned sale, that the parties belonged to the same community and well-known to each other, that there 
was pressure on the partners, by the creditors of the firm immediately prior to the 1mpugned sale, 
that the document of sale was registered at Madras (though the property was in Vizag ) and that the 
purpose of the sale at the relevant time could not be properly explained ] the object of the trans- 
action was to put the property but of the reach of the creditors The transfer was therefore plainly 
within the terms of the Ist paragraph of section 53 (1) of the Transfer of Property Act and was void- 
able at the instance of the decree-creditor 


Where fraud on the part of the transferor 1s established, 1 e , by the terms of paragraph (1) of sec- 
tion 53 (1) being satisfied, the burden of proving that the transferee fell. within the exception 1s upon 
him and 1n order to succeed he must establish that he was not a party to the design of the transferor 
and that he did not share the intention. with which the transfer had been effected but that he took 
the sale honestly believing that the transfer was in the ordinary and normal course of business 


The plaintiff was not a transferee in good faith and the transfer itself was a scheme by the trans- 
feror with the. knowledge and concurrence of the transferee to put the property out of the reach of the 
creditors The plaintiff's suit was liable to be dismissed for the reason that the defence plea mvoking 
section 53 (1) of the Transfer of Property Act was made out 
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An attaching creditor who has succeeded in the summary order under Order 21, rules 58 to 61 
can, masuit to set aside the summary order under Order 21, rule 63, raise by way of defence the plea 
that the sale in favour of the plaintiff the transferee claimant is vitiated by fraud under section 
53 (1) of the Transfer of Property Act 


There 1s nothing ın section 53 (1) of the Transfer of Property Act as it origmally stood which 
precluded a defence by an attaching creditor to a suit to set aside a summary order under Order 21, 
rule 63 of the Civil Procedure Code that the sale in favour of the plaintiff 1s vitiated by fraud and 
the amendment has made "no change ın this matter 


It was merely to have a uniform rule and to avoid the conflicting decisions that the third para- 
graph was inserted so that after the amendment the rule that a slit by a creditor should be brought 
in a representative capacity would apply as much to a suit to set aside a summary order under @rder 
21, rule 63 as to other suits There was nothing in the terms of the amended section 53 (1) which 
referred to a defence to a suit 


From a provision as to how a plaintiff, if he filed a suit, should frame it, there ıs no logical process 
by which ıt could be held that a defendant cannot impugn the validity of the sale which ıs voidable 
at his instance 


Ramaswam: Ghethar v. Mallappa Reddi, (1920) ILR. 48 Mad 760 39MLJ 350 (FB), 
approved. 
Appeal from the Judgment and decree dated the`rgth June, 1958 of the Andhra 
Pradesh High Court in Appeal Suit No. 944 of 1953 


K. Bhimasankaram, Senior Advocate, (F. V. Krishna Sarma and T. Satyanarayana, 
Advocates with him), for Appellant. 


A. Ranganadham Chetty, Senior Advocate (A. Vedavallti, Advocate and N. Rajesh- 
wara Rao and A. V. Rangam, Advocates, with him), for Respondents Nos. 1 (a) 
and 1 (5). 

The Judgment of the Court was delivered by 

Rajagopala Avyangar, J.—1his appeal comes before us on a certificate of fitness 
granted by the High Court of Andhra Pradesh under Article 133 (1) (a) of the 
Constitution. 


The following facts are necessary to be stated to appreciate the contentions 
urged before us. We consider it would be convenient to refer to*the parties by 
their array in the trial Court. The 2nd defendant—Firm Hajee Abdul Kadir 
Sahib and Lala Batcha Sahib & Co., had been apparently carrying on business in 
several places including Vizianagaram, Bellary, Madras etc., nm skins and hides 
since 1941 when the partnership was formed between the 3rd and the 4th defendants. 
It was common ground that from about 1947 or 1948 the firm had not been doing 
any business in Vizianagaram and by that time it had contracted quite a large 
volume of debts, the tannery business there proving a loss. The two partners 
accordingly entered into a deed of dissolution dated 31st March, 1949 in which it is 
stated that the book-debts, stock-in-trade, immoveable properties and other assets 
including the goodwill of the firm were of the value of Rs. 2,90,000 and at the 
same time that the partnership which was admitted to be suffering losses owed debts 
to the extent of Rs. 24 lakrs. It was agreed between the partners that the grd 
defendant Abdul Shukoor Saheb should go out of the partnership taking with him 
one item of p:operty in Vanryambadi valued at Rs. 20,000, while the suit tannery 
which was estimated as of the same value was to become the sole property of the 
4th defendant who was described ın the deed as “ the continuing partner ". Soon 
after this deed of dissolution the 4th defendant entered into an agreement with the 
plaintiff for the sale to him of the suit property for a sum of Rs. 19,000, and 
later executed the deed of sale on 20th May, 1949. The plamtiff was, however, 
advised that 1t would be safer to have the conveyance in his favour executed by the 
other partner also and accordingly the 3rd defendant was also an executant of the 
sale deed On the execution of the sale deed the plaintiff entered into possession 
and he claimed to have thereafter effected improvements to the property. 


~~ While so, the 1st defendant—Arji Papa Rao—filed suit OS No 46 of 1950 in 
the Court of Subordinate Judge at Visakhapatnam for the recovery of a sum of 
Rs. 12,950-5-8 against the 2nd defendant firm and its partners defendants 3 and 4 
and obtained a decree for ghe sum clammed with interest and costs on 19th June, 
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1951. Soon after filing the plaint he obtained an order for attachment before 
judgment of the suit property and that order was on the passing of the decree made 
absolute, subject however, to the result of a claim petition which had been filed 
by the plaintiff for raising the attachment. The Subordinate Judge of Visakhapat- 
nam dismissed the plaintiffs claim. and this has led to the suit O.S. N>. 145 of 
1951 out of which this appeal arises to set aside that summary order under 
Order 21, rule 63, Civil Procedure Code The plaintiff infpleaded as parties to 
the suit besides the attaching decree-holder who was made the rst defendant, the 
debtor-firm and the two partners as defendants 2 to4 respectively and the son of 
the 4th defendant who executed the sale deed as his agent under a power of 
attorney as the 5th defendant. ° 


The plaintiff claimed that he purchased the property bona fide and for its 
full value, that since its purchase he havıng entered into possessıon, was ın enjoy- 
ment thereof in his own right, paying the rates and taxes due thereon and had effected 
valuable improvements thereto, and that consequently the property was not liable 
to be attached as belonging to the partnership or any of its partners. 


Broadly stated, the defence of the 1st defendant—the only contesting defendant, 
the others either remaining ex parte or supporting the plaintiff, was that the sale in 
favour of the plaintiff was either a sham and nominal transaction. or in fraud of 
creditors of whom he was one. The trial Court upheld the plaintiff's claim that 
the sale was real and was fully supported by consideration. It also negatived the 
contention raised by the first defendant that the sale was fraudulent as intended to 
defeat or delay creditors under section 53 (1) of the Transfer of Property Act. The 
ist defendant filed an appealeto the High Court and the learned Judges reversed 
the decision of trial Judge and directed the dismissal of the plaintiff’s suit. It is 
the correctness of this decision that 1s challenged in this appeal. 


Learned counsel for the appellant raised four principal points in support of the 
appeal: (1) that on a proper construction of the written statement the only real 
and effective defence that was raised was that the sale ın favour of the appellant 
was sham and nominal and that the Courts below were in error in proceeding on 
the basis that the sale was in the alternative impugned as brought about to defeat 
or delay creditors within section 53 (1) of the Transfer of Property Act ; (2) that 
on the facts and circumstances of the case it had not been established that the sale 
in favour of the appellant was vitiated by fraud against creditors fallmg within 
section 53 (1) of the Transfer of Property Act; (3) that in any event, the plaintiff 
was a purchaser in good faith and for valuable consideration and was therefore 
protected even on the basis that the transferor intended, by the alienation, to defraud 
his creditors ; (4) that on a proper construction of section 53 (1) of the Transfer 
of Property Act, as 1t now stands, read in the light of the provisions of the Civil 
Procedure Code particularly those relating to claim petitions under Order 21, 
rules 58 to 63, a transfer which was voidable under section 53 (1) could be avoided 
only by a representative suit filed on behalf of creditors and not by an. individual 
creditor who may be defeated or delayed, by way of defence to a suit to set aside a 
summary order under Order 21, rule 63, Civil Procedure Code. 


We shall deal with each of these points and in that order There 1s no doubt 
that the written statement has not been artistically drafted, keeping in view the real 
distinction between a sham and nominal sale which 1s not intended to pass title and 
a sale which is real but which 1s voidable at the instance of creditors because the 
transfer is intended in the language of section 53 (1) of the Transfer of Property 
Act “to defeat or delay creditors". In paragraph 2 of the Written Statement, 
the 1st defendant stated :— 

“ The said sale deed 1s a sham, nominal and collusive document not intended to pass any title 


but brought about to screen the suit properties from the creditors of defendants 2 to5 N> considera- 
tion passed under the sale deed and the recitals thereof in the document are fictions and make-believe.^* 


The paragraph however, further went on to add: 


* It 1s further submitted that even if the sale deed is true, ıt 1s ın fraud of creditors including the 
plaintiff and not binding on them” e 
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In paragraph 3 the allegation was made that the plaintiff was the relative of defen- 
dants 2 to 5, that the plamtıff and the vendors were natives of the same place and that 
the sale deed was clandestinely brought mto existence at Madras at a time when 
defendants 2 to 5 were hard-pressed by the plaintiff and other creditors and unable 
to pay their debts at Vizianagaram and that in order to put the properties beyond 
the reach of the creditors, defendants 2 to 4 seem to have hit upon the fraudulent 
device of the alleged sale to the plaintiff. In the light of these averments it cannot 
be said that the defendants did not raise two distinct pleas (1) that the sale was 
a sham, a pretended sale without any consideration and not intended to pass any 
title to the nominal purchaser and 1n the alternative, (2) that even if it were a real 
transaction supported by consideration and'intended to pass title to the plaintiff, 
still the same was, having regard to the circumstances stated, a fraud upon the 
creditors and therefore voidable at his instance. Though the pleading in the written 
statement was in this form, the issues struck did not raise the two defences as distinct 
pleas but rolled both of them into a single plea raising the question “ whether the 
plaintiff had title to the suit property and whether the clam ordét was hable to 
be set aside ”. 


Notwithstanding the indefiniteness in the frame of the issues it could not be 
said that when the parties proceeded to adduce evidence the same was not directed 
to both the above defences. As we have necessarily to consider this evidence in 
dealng with the submissions made to us regarding the correctness of the dismissal 
of the plaintiff's suit by the High Court 1t 1s unnecessary to set out the details of 
the evidence which indicates that the defence based. upon section 53 of the Transfer 
of Property Act was borne m mind. At the stage of the arguments before the 
trial Jutdge it was the subject of keen contest between the parties. The learned 
trial Judge first dealt with the question as to whether the sale was real as pleaded 
by the plaintiff or whether it was without consideration and sham and nominal 
not intended to pass any title, and recorded a clear finding in favour of the plaintiff. 
After having done so he considered in detail the various circumstances which were 
relied on by the first defendant ın support of the plea that the sale was in fraud of 
creditors so as to be voidable under section 53 (1) of the Transfer pf Property Act. 
He negatived this plea and upheld the plaintiff's claim to the property and passed a 
«decree in his favour. In these circumstances we consider that there 1s no force in 
the objection that there has not been a sufficient plea of a defence based upon sec- 
tion 53 of the Transfer of Property Act as to justify or entitle the Court to afford 
relief if satisfied that the same was proved. 


Before dealing with the second point it is necessary to make a few observations 
in relation to certam. submissions made by learned counsel for the appellant. This 
was in relation to the manner in which the learned Judges of the High Court had 
approached this question and arrived at a conclusion adverse to his chent. The 
learned Judges had formulated the questions to be considered 1m the appeal as 
follows :— 

* The main pomt that falls to be considered in this appeal is whether thé sale deed in favour of 
the plaintiff, Exhibit A-2, 15 a genuine transaction supported by consideration , and, if on this point 
the finding is ın favour of the plamtiff, the further question that falls to be determmed ıs whether the 
suit sale-deed was executed in fraud of creditors and as such not binding on the first defendant 
and other creditors of defendants 2 to 5 If the finding on this issue ıs that the transaction was 
in fact in fraud of the creditors, the further question that would arise for consideration 1s whether 


the plaintiff could claim to be the transferee in good faith and for consideration so asto claim the 
ben fitofthe exemption contamed m sction 53 of the Transfer of Property Act ” 


Learned counsel had no quarrel with the propositions as here set out or the mode 
.of approach, but his complaint was that in dealing with the appeal these were not 
kept ın view. He urged that they did not consider either initially or even later 
the question as to whether the sale to the plaintiff was real or was sham and nominal 
unsupported by consideration and though they stated 1n one portion of the judg- 
ment that they did not propose to consider this question because they were satisfied 
that the decision on the other points might be sufficient to dispose of the appeal, 
yet they made passing observations which appeared to throw doubt on the reality 
of the sale. Again, learned counsel pointed out that though they had formulated 
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the two questions wz., (1) assuming the sale to be real whether the sale was intended 
by the transferor to defeat or delay creditors and (2) assuming the sale was voidable 
under section 53 (1) of the Transfer of Property Act whether the plaintiff was a 
bona fide purchaser in good faith, as distinct and separate questions, 1n the discus- 
sion whieh followed they did not keep these two points separate Besides, 1t was 
urged that there were some statements or assumptions made in the judgment 
which were entirely not warranted by the facts. We canno? say that there 1s not 
some force in these submissions. In view of this, the course which we intimated 
to the learned counsel that we’ would adopt was that we would ourselves consider 
the éntire evidence on the record and arrive at our own conclusions on such evi- 
dence in regard to the two issues (a) whether the sale was ın fraud of creditors. 
and (b) whether the plaintiff was a bona fide purchaser for value and that if 1t became 
necessary to arrive at any finding as regards the 1eality of the sale, we would remand 
the appeal to the High Court for the matter bemg considered since the learned 
Judges had expressly reserved the consideration of that question 


We shall now proceed to consider the facts and circumstances of the case which 
are relevant to the issue as to whether the sale was to defeat or delay creditors. 
There was some argument before us about the burden of proof 1n such cases but 
learned counsel for the appellant submitted that he would assume for the purpose 
of argument that the onus was upon the plaintiff-purchaser a d that he would 
satisfy us that that burden had been discharged. "This apart, we consider that the 
question of onus of proof is merely academic at this stage because the entire evidence 
is before us and except ın a xare case where the considerations are evenly balanced, 
it would have little significance The circumstances which are relevant for the 
consideration of this question are these. The second defendant-firm was m financial 
embarrassment at the time of the sale. The deed of dissolution dated 31st March, 
1949, recites that the business carried on by the firm was resulting in losses and that 
the debts amounted to about 2} lakhs of rupees No doubt, ıt ıs there stated that 
the assets of the firm were by consent of the parties estimated of the value of 
Rs. 2,90,000. This estimate however included the value of the goodwill, which would 
not be ofany real value m the case of a losing business of this sort and we do not 
know how much was attributed to this item. This apart, the assets were said to be 
made up of book-debts, stock-ín-trade, mmoveable property etc There 1s however, 
no indication as to the relative value of these several components to judge whether 
or not the alienation of the suxt property would have the effect of delaying, 1f not 
defeating the creditors. It can however be asserted that the picture presented by 
the deed of dissolution 1s certainly of a firm whose financial position was far from 
satisfactory There is no evidence on the record whether the partners or either 
of them had any property of them own besides the assets of the partnership for dıs- 
charging the debts due to the firm's creditors. Though the 4th defendant filed a 
written statement supporting the plaintiff, the plaintiff did not choose to examine 
him as a witness in order to elucidate thus matter or otherwise explam the circums- 
tances n which the impugned sale was effected ° 


The next feature to bè noticed 1s that the plaintiff and the 4th defendant were 
both members of the same community—labbais of North Arcot district, a fairly small 
and well-knit community several of whom are engaged 1n the hides and skins business. 
The learned Judges of the High Court have referred to the plaintiff and the 4th 
defendant as natives of the same place and as relatives. Learned counsel for the 
appellant pointed out that whereas the 4th defendant was a native of Vaniyambadi, 
the plaintiff was a native of Parnambet and the suggestion made that they were 
ielatives had been demed in the evidence. Learned counsel might be right on 
these matters but we consider that not much turns on them. Both of them were 
conducting business 1n Madras and the plaintiff had also a business 1n. Vizianagaram 
though it was in bidis and not m hides and skins. In these circumstances we 
consider that it matters little whether they were relatives or not The significance 
of the plamtiff and his vendors beng members of the same community and well- 
known to each other consists in this, that the plaintiff might have been chosen be- 
cause of his willmgness to take the sale without any searching enquiry as to the 


54 THE MADRAS LAW JOURNAL REPORTS—(SUPREME COURT). [1964 


circumstances necessitating it, and because there would be less publicity in the 
transaction being put through between them-—such as for instance inspection of 
the property or enquiries ın the locality as regards value etc. which would take 
place if the sale was to be to a total stranger which would attract the attention of 
the firm's creditors. 


The next circumstance is as regards the pressure exerted on the grd and 4th 
defendants by the créditors immediately prior to the 1mpugned sale and which, 
in the normal course of events, would be relevant as proving that the sale was effected 
in order to put the property beyond the reach of creditors by converting 1t into cash. 
On 20th April, 1948, O.S No. 162 of 1948 on the file of the District Munsiff's Court, 
Vizianagaram was filed for the recovety of Rs. 1,016 on a promissory note for 
Rs 1,000 executed by the firm. On 8th September, 1948, it was reported as adjusted 
out of Court. Besides this some other suits were filed for the recovery of amounts 
from the partnership but they were defended and were ultimately dismissed. ‘Then 
we come to OS No 191 of 1949 in which the plaint was presented on 4th April, 
1949, for recovery of a sum of Rs. 1,385 and odd which was decreed with interest 
and costs on 22nd November, 1949. ‘The date on which this last mentioned suit was 
filed is of some significance because of another suit which was filed at about the 
same time One Damayanti presented a plamt on gth March, 1949, against the 
firm for the recovery of Rs. 3,000 being the principal and interest due on a promissory 
note. The date fixed for the appearance by the defendant was 4th April, 1949. 
It will be noticed that the deed of dissolution was executed on 31st March, 1949. 
The defendant did not enter appearance on the day fixed and the Court passed an 
ex parte decree on 5th April, 1949, for the amount claimed She filed an applica- 
tion for execution on 18th April, 1949, and obtained an order on 21st April, 1949, 
for the attachment of the suit property though the attachment was actually effected 
on 8th June, 1949, because the Court was closed for the summer vacation. Long 
before these dates the 4th defendant had made up his mind to alienate the suit 
property and we have a letter from the 4th defendant to the plaintiff as early as 
5th February, 1949, which evidences negotiations for the sale of the property. There 
was apparently some higgling about the price which caused some delay and-a few days 
after the attachment was ordered, on 27th April, 1949, a formal agreement of sale 
was entered into between the plaintiff and the 4th defendant under which he agreed 
to purchase the property for a sum of Rs 19,000 and the agreement recited that 
the purchaser, z.e , the plaintiff had paid a sum of Rs. 10,000 in advance as earnest 
money and the sale deed itself was executed on 20th May, 1949. In pursuance 
of the order dated 21st April, 1949, Damayanti attached the suit property as already 
stated on 8th June, 1949, and thereupon the plaintiff filed a claim under Order 
21, rule 59, Civil Procedure Code, for raising the attachment but this, however, 
was dismissed on 16th November, 1950, and thereafter the amount of the decree 
was paid up by the judgment-debtor just a few days before the expiry of the one 
year period of limitation for filing the suit under Order 21, rule 63, Civil Pro- 
cedure Code. * A suggestion was made to the plaintiff while he was examined in 
the case that it was he who had paid up the decree debt of Damayanti but he denied 
it and we shall proceed on the basis that that debt was discharged by the judgment- 
debtors themselves. For the purpose of establishmg that the firm was hard pressed 
by its creditors at the time of the negotiations which resulted m the sale impugned 
m is proceedings and at the time of the sale, ıt matters little who paid this decree 

ebt. 


Next we have the circumstance that though the properties were at Vizianagaram, 
the document was registered at Madras and the suggestion made to the plaintiff 
was that this was meznt as a measure of secrecy to keep this alienation from the 
knowledge of the firm's creditors. The explanation offered by the plaintiff was 
that having regard to the distance between the native places of the two parties from 
Vizianagaram and the proximity of these to Madras and the fact that both the 
plaintiff as well as the executants were at Madras 1t was found more conveniea 
to have the document presented for registration at Madras instead of incurring 
the expenses of a journey to Vizianagaram for having it registered there. The 
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learned trial Judge accepted this explanatıon and held that the registration of the 
sale deed at Madras was not a suspıcious circumstance indicating an intention to 
keep the transactıon secret. The learned Judges of the High Court, however, 
considered it otherwise and expressed the view that this was done in order to keep 
the transaction secret. We are inclmed to agree with the learned Judges of the 
High Court 1n their appreciation of this piece of conduct. Admittedly, the 4th 
defendant had his agents at Vizianagram and similarly the plaintiff humself had 
his men there to look after his bid: busmess. There was no 1mpedument in these 
circumstances and no expenses of travelling mvolved if only the 4th defendant had 
executed a power of attorney in favour of some one at Vizianagaram to present the 
document for registration and admut its execution In fact, 1t may be mentioned 
that even the sale deed now 1mpugned was"executed not by the 3rd and 4th defen- 
dants but by the 4th defendant's son K.L Abdulla 1n whose favour a general power 
of attorney was executed on 26th April, 1949, apparently immediately the agree- 
ment for sale was concluded. It is m the light of this feature that we are not dis- 
posed to dismiss as irrelevant the circumstance that the document was registered 
at Madras. 


The next feature of the case to which we must direct attention relates to the 
purpose for which the sale was executed. As regards this, there 1s no evidence led 
to indicate why exactly the 4th defendant desired with some urgency to dispose 
of the property at that juncture The relevant circumstance in the present case is 
that there was a great deal of pressure from creditors, who not having been paid 
the amounts due to them as and when they became due were forced to file suits 
and those which were decreed were those which were not defended and the firm 
was mulcted with costs under each of these decrees. In the circumstances one 
would expect an explanation as to why the sale was being effected. Ordinarily 
m. circumstances such as in this case there could only be two alternatives * (1) a 
sale ın order to pay the creditors out of the proceeds obtamed , and (2) a sale in 
order to convert zmmoveable property which was capable of being attached and 
brought to sale for the realisation of the amounts due to the creditors into cash, 
which could either be secreted or used for the vendor's own purposes If the pur- 
pose was as that indicated in the first of the above alternatives the proceeds of the 
sale would have been earmarked for the payment of particular debts for which 
pressure was the greatest. It is needless to add that if this were the case and if 
, creditors who were not so provided were defeated or delayed ıt would merely be a 
case of fraudulent preference which could be impugned only under the law relating 
to insolvency and not as a fraud on creditors for which section 53 of the Transfer 
of Property Act makes provision. It1s, however, common ground that apart from 
the sale deed not making any provision that the consideration was to be utilised 
for the discharge of any particular debts, it is not the case of the plaintiff that there 
was any such stipulation as to the application of the money or that without any 
stipulation therefor the money was so utilised. It would therefore not be an un- 
reasonable inference to draw from the circumstances of the sale ag the juncture at 
which it took place that the vendor’s object was merely to convert this immoveable 
property into cash, so that it may not be available to the creditors. 


Before leavmg this point it is necessary to advert to one matter which was 
suggested by learned counsel for the appellant He submitted that the property 
sold was only a part of the assets of the partners and that unless there was evidence 
to show that nothing was left available for the creditors after the impugned sale, 
its validity could not be impugned under section 53 of the Transfer of Property Act. 
We consider that there is no force in this submission. As a matter of fact, there is 
no evidence as to what other properties the partners had beyond what is contamed 
in the deed of dissolution on 31st March, 1949. But that apart, the terms of sec- 
tion 53 (1) are satisfied even if the transfer does not “ defeat? but only “ delay ” 
the creditors. The fact therefore that the entirety of the debtors’ property was 
not sold cannot by itself negative the applicability of section 53 (1) unless there is 
cogent proof that there is other property left, sufficient in value and of easy availa- 
bihty to render the alienation in question immaterial for the creditors In the 
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present case, as already pointed out, we have no definite evidence as to the nature 
and quality of the property left as available to the creditors after the impugned 
alienation, and though light on this could have been thrown by the 4th defendant 
being called as a witness, the plaintiff did not choose to take the step, nor indeed 
did he even summon the production of the accounts of the firm which might have 
disclosed the true state of affairs 


Each of these circumstances might be capable of some explanation consistent 
with the case that the transfer now impugned was effected ın the normal and ordi- 
nary course of business by the 4th defendant for some purpose which did not mvolve 
an intention to defeat or delay his creditors, but the question we have to consider is 
their cumulative effect and so viewed, the conclusion appears irresistible that the 
object of the transaction was to put the property out of the reach of the creditors 
The transfer was therefore plainly within’ the terms of the rst paragraph of section 
53 (1) of the Transfer of Property Act and was voidable at the mstance of the rst 
defendant who was a decree-creditor. 


lhe next question is whether the plaintiff is a bona fide purchaser for value so 
as to be protected by the second paragraph of section 53 (1) reading : 


“ Nothing 1n the section impairs the rights of the transferee in good faith and for consideration ” 


As stated earlier, the learned trial Judge held that Rs. 19,000, the sale price was 
the full value of the property and that the consideration as recited ın the docu- 
ment was paid by the purchaser. This finding has not been set aside by the High 
Court. We are, therefore, proceeding on the basis that the transfer was real and 
supported by consideration The narrow question is whether the plaintiff was a 
transfereé in good faith It was submitted on behalf of the appellant that the learned 
Judges of the High Court had directed the dismissal of the plamtzff’s suit even with- 
out a definite finding that the plaintiff was a party to the fraud on the part of the 
transferor to defeat or delay the creditors. There might be some force ın this sub- 
mission that there is no specific finding to that effect but that does not ın any way 
assist the appellant. Where fraud on the part of the transferor 1s established 2e., 
by the terms of paragraph (1) of section 53 (1) being satisfied, the btrden of prov- 
ing that the transferee fell within the exception ıs upon him and ın order to succeed 
he must establish that he was not a party to the design of the transferor and that 
he did not share the intention with which the transfer had been effected but that 
he took the sale honestly believing that the transfer was ín the ordinary and normal 
course of business. When once the conclusion is reached that the transfer was 
effected with the intent on the part of the transferor to convert the property into 
cash so as to defeat or delay his creditors, there cannot be any doubt oh the evidence 
on record that the plaintiff shared that intent. For this purpose the following 
circumstances may be pointed out : 


(1) The plaintiff and the vendor belong to the same community, a small, 
compact and wel-knit one and they must obviously have known each other hav- 
ing been in trade for several years in several places in common and must therefore 
have been well-acquainted with the financial and business affairs of each other. 

(2) This general inference apart, the plaintiff admittedly had with him 
a copy of the deed of dissolution dated 31st March, 1949, which disclosed that the 
firm's business had resulted ın losses and that ıt was greatly indebted, the debts 
amounting to Rs. 24 lakhs. 


(3) If as we have held that registration of the sale deed at Madras was 
with a view to keep the transaction secret from the creditors, the plaintiff was as 
much a party to the secrecy as the transferor. 

(4) One matter which would be of considerable relevance and significance 
in thus connection would be the enquiries that the plaintiff made before he took 
the transfer. He no doubt led evidence to show that he consulted his lawyers 
about the ttle of the vendor, but any attempt at an enquiry of the 4th defendant 
as to why he was effecting the sale of the only immoveable property of the firm. 


which was allotted to him under the deed of dissolution is significantly absent. 
9 
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In the circumstances, it stands to reason that the plaintiff must be fixed with 
notice of the design in pursuance of which the transfer was effected. If the object 
of a transferor who 1s heavily indebted was to convert his immoveable property 
into cash for keeping 1t away from his creditors and knowing it the transfee helped 
him to achieve that purpose 1t has naturally to be held that he shared that inten- 
tion and was himself a party to the fraud In this connection, there is one cir- 
cumstance which is rather significant. Even when the plaintiff was fixed with 
notice that the firm’s busmess had been running at a loss and had accumulated a 
very large volume of debts as disclosed by tle recitals in the deed of dissolution 
which was placed 1n his hands, the purchaser did not insist that the consideration 
which he was paying should be utilised for the discharge of at least some of the debts. 
We are therefore satisfied that the plaintiff was not a transferee in good faith and 
that the transfer itself was a scheme by the.transferor with the knowledge and con- 
currence of the transferee to put the property out of the reach of the creditors 
The result therefore would be that the plaintiff’s suit was liable to be dismissed. 
for the reason that the defence plea invoking section 53 (1) of the Transfer of Pro- 
perty Act was made out. 


What remains for consideration is a point of law that was raised on behalf 
of the appellant that a transfer which 1s voidable under section 53 (1) of the Trans- 
fer of property Act can be avoided only by a suit filed by a creditor impugning 
the transfer on behalf of himself and the other creditors and not by way of defence 
to ‘a suit under Order 21, rule 63, Civil Procedure Code, by a claimant whose 
application has been rejected ın summary proceedings under Order 21, rules 
58 to 61, Civil Procedure Code. 

Section 53 (1) of the Transfer of Property Act, as it stands at present, is, as 
amended by the Transfer of Property Act (XX of 1929). As part of the argu- 
ment on this head was based on a comparison of the provisions of the section before 
and after the same was amended, we shall set out in parallel columns section 53 (1) 
as it stood before 1t was amended in 1929 and as it stands as amended : 

Section 53 (1) as it stood before the Amending Act, 1929 ron 53 (1) as st stands after the Amending Act 


e 
* Every transfer of 1mmoveable property made “ Every transfer of immoveable property made 


with intent to defraud prior 01 subsequent trans- 


ferees thereof for consideration or co-owners or . 


other persons having an interest in such pro- 
perty or to defeat or delay the creditors of the 
transferor, 1s voidable at the option of any person 
so defrauded or delayed 


Where the effect of any transfer of 1mmmoveable 
property is to defraud, defeat or delay 
any such person, and such transfer 1s made gra- 
tuitously or for a grossly inadequate conside- 
ration, the transfer may be presumed to have 
been made with such intent as aforesaid 


with intent to defeat or delay the creditors of 
the transferor shall be voidable at the option 
of any creditor so defeated o1 delayed 


Nothing in this sub-section shall impair the rights 


of a transferee in good faith and for considera- 
tion. 


Nothing ın this sub-section shall affect any law 


for the time being ın force relating to insol- 
vency. 


A suit instituted by a creditor (which term 


includes a decree-holder whefher he has or has 
not apphed for execution of his decree) to- 
avoid a transfer on the ground that ıt has. 
been made with intent to defeat or delay the 
creditors of the transferor, shall be imstituted 


on behalf of, or for the benefit of, all the 
creditors " 
Nothing contained in this section shall impair. the 
rights of any transferee in good faith and 
and for consideration ” 

Two points were made by the learned counsel ın support of this submission ; 
the first being 1ndependent of the amendment effected by the Act of 1929 and the 
other based on the provision as amended ‘The former was based on the impact 
of the nature of the proceedings under Order 21, rules 58 to 61, Civil Procedure 
Code, and of the order that would be passed therein and particularly of the 
questions that would arise in a suit under Order 21, rule 63, Civil Procedure Code 
to set aside summary orders , while the latter was based on the amendment by 
which a creditor’s suit was required to be in a representative capacity. 

S—8 
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It would be seen that so far as the first point was concerned, the amendment 
made no change and that if the learned Counsel were right the position would 
have been the same even on the section as 1t stood before it was amended. It was 
conceded that on the section as it stood prior to the amendment, there was a direct 
decision against this argument, of a Full Bench of five Judges of the Madras High 
Court as early as 1920 (Rama«wam: Chettiar v. Mallappa Reddiar)*, which had been 
consistently followed,by every other High Court ın India up to this date without 
any doubt or dissent. Learned Counsel however urged that this Court was not 
precluded from considering the correctness of this decision notwithstanding its 
having held the field for over forty years without question. As a legal proposition, 
Counsel is undoubtedly right, but the question 1s whether any reasons have been 
adduced before us to consider that that decision was wrong. 


We shall be presently setting out the reasoning on which it 15 contended that 
an attaching creditor who has succeeded in the summary proceedings under Order 
21, rules 58 to 61 cannot, in a suit to set aside the summary order under Order 
21, rule 63, raise by way of defence the plea that the sale in favour of the plaintiffs 
—the transferee-clarmant is vitiated by fraud under section 53 (1) of the Transfer 
of Property Act, but before doing so it 1s necessary to point out that this very argu- 
ment was urged before the Full Bench referred to and after elaborate consider- 
ation, rejected by them. 


Now the argument as regards the inference to be drawn from the nature of 
the enquiry 1n the summary proceedings for investigating claims to property which 
has been attached is briefly as follows * Section 53 of the Transfer of Property 
Act assumes that there is a real transfer intended to pass title to the transferee but 
that the transfer is vitiated by fraud which renders $t voidable. In the summary 
proceedings under Order 21, rules 58 to 6r, having regard to the terms of rule 
61, the Court is concerned only with the ouestion as to whether the transferee is 
in possession of the property in his own right and not on behalf of the judgment- 
debtor. When a transfer 1s real, though it is liable to be impeached as a fraud on 
creditors, and the transferee has entered into possession, he would succeed in the 
summary proceedings, with the result that it 1s the defeated attachyng creditor who 
would have to figure as a plaintiff If he figures as a plaintiff the suit would have 
to be in a representative capacity, that 1s, under Order 1, rule 8, Civil Procedure 
Code. In every case, therefore, when a transfer is real but 1s liable to be set aside 
under section 53 (1) or the provisions of Order 21, rules 58 to 61, Civil Procedure 
Code the transferee 1s bound to succeed in the summary proceedings and the attach- 
ing decree-holder would have to figure as a plaintiff and the suit would be a 
representative suit. From this it 1s said that it follows that in no case can an attach- 
ing creditor who defends a suit to set aside a summary order in his favour resist ıt 
on the plea of fraud under section 53 (1). 


It would however be seen that this last step which 1s vital for the argument 
to have force does not follow, for the argument does not proceed on any construc- 
tion of the tefms of section 53 (1) nor on any legal theory as tq the mode or pro- 
cedure by which the intention to avoid the transaction which the attaching creditor 
claims is voidable at his instance may be expressed or enforced. The argument 
would only establish that if the Court investigating claims under Order 21, rule 
58, etc. conformed strictly to the terms of those provisions the transferee under a 
real sale would succeed m those proceedings and he would be a defendant and 
need not be a plaintiff in suits to set aside the summary order under Order 21, 
rule 63. This line of reasoning does not take into account at least the following 
possibilities : 

(1) The claim or objection by the transferee may be rejected, not on 
the merits but because ıt has been designedly or unnecessarily delayed (v:de. Order 
21, rule 58, Civil Procedure Code). It ıs certainly not the contention of Learned 
counsel that when there is a rejection of a transferee's claim under thís provision 
the order of rejection 1s any the less final and has got to be set aside by a suit con- 





1 (1920 LLR.43 Mad 760.39 ML Js 350. (F.B.) 


Ij ABDUL SHUKOOR SAHEB V. PAPA RAO (Rajagopala Ayyangar, J ). 59 


templated by Order 21, rule 63, Civil Procedure Code ın order to overcome the 
effect of that finality. 


(2) The Court making the summary enquiry might come to an erroneous 
conclusion that the transfer is sham and not real or that the transferee 1s in possession 
for the benefit of the judgment-debtor. In the suit filed by the transferee to set 
aside this erroneous order, the plaintiff would have to establish his title and even 
if he succeeds in showing that the sale to him was real and effective, still the ques- 
tion would remain whether, having regard to the circumstances of the transfer, 
theesame is not voidable under section 53 (1). Thus there would be occasions 
when a defeated transferee whose transfer 1s real might have to figure as a plaintiff 
2 E suit to set aside a summary order under Order 21, rule 63, Civil Procedure 

ode. 


(3) The attaching decree-holder mught raise in the summary proceedings 
two alternative defences to a transferees claim fa) that the sale was sham and 
nominal and therefore the possession of the transferee was really on behalf of the 
judgment-debtor, and (b) that even if the sale be real and intended to pass title it 
was voidable as a fraud on creditors It ıs, no doubt, true that the second or the 
alternative defence is not open m the claim proceedings, but if however the same 
were erroneously entertamed and an order passed, rejecting the claim of the transferee, 
the same would nevertheless be an order which would have to be set aside by a suit 
by the defeated transferee and he cannot ignore it 


It would thus be seert that the entire argument as regards the impact of the 
nature of the enquiry undes Order 21, rule 59, on the defences which would be 
open in a suit under Order 21, rule 63, depends on two factors: (1) the summary 
order bemg passed on the merits and not because the making of the claim was 
designedly or unnecessarily delayed, and (2) the summary order being right on the 
merits and strictly in conformity to the provisions of the Code. 


As we have already pointed out, the points urged before us as regards the 
scope of the enquiry into claim petitions was also the subject of elaborate argument 
and consideration by the learned Judges of the Madras High Court in the Full 
Bench. Sadasiva Ayyar, J. classified the cases of transferees who failed in thei 
claim petitions and had to file suits to set aside summary orders under Order 21, 
rule 63 under three heads : (a) Where the transferee was a mere benamidar, (b) 
Where he was a fraudulent transferee in possession , and (c) Where he was a fraudu- 
lent transferee not in possession. The learned Judge said : 


* A creditor decree-holder, who is ın most cases a stranger, cannot reasonably be expected to 
know of his own knowledge whether a transfer by his judgment-debtor 1s only fraudulent or 1s wholly 
nomunal or partly nomial and partly fraudulent, and whether the transferee 1s 1n possession and 1f in 
possession, whether he 1s so for himself or for the judgment-debtor He would therefore, usually both 
in the claim-petition and ın the suit which afterwards arises out of the order against the claimant, be 
obliged to raise and be justified in raising alternatively all the pleas open to him, and the Court which 
decided the claim against the clarmant might, in 1ts conclusions on each of the three points, be either 
right or wrong ” . 


He further pertinently pointed out that to hold that a plea based on the transfer 
being voidable under section 53 (1) could not be raised 1n defence to a suit to set 
aside a summary order would mean that “ the creditor decree-holder would be 
in a much worse position for hus success in the summary claim proceedings than 
if he had lost in those proceedings." 


Section 53 (1) of the Transfer of Property Act rendered the transaction voidable 
at the instance of the creditors if the transfer was effected with the parti cular intent 
specified and the statute does not prescribe any particular method of avoidance. 
Referring to this the learned Judges observed : 


* If the creditor knowing of the transfer applies for attachment , the application 1s sufficient 
evidence of his intention to avoid it , 1f he only hears of the transfer when a claim-petition 1s preferred 
under Order 21, rule 58, and still maintains his right to attach, that again 1s a sufficient exercise of 
his option to avoid and entitles him to succeed in the subsequent suit under rule 63 ” 
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They further pointed out that 


“ the suit under rule 63 1s by the unsuccessful party to the claim-petition * to establish the right 
which he claims to the property in dispute’ Whether this suit be instituted by the attaching decree- 
holder or by the transferee-claxmant, 1t must equally be decided in favour of the former if the transfer is 
shown to have been fraudulent , because 1n consequence of the fraudulent character of the transfer 
and its avoidance by the judgment-creditor, the result 1s that the transferee has not the right which he 
claims, namely, to hold the property free from attachment ın execution by the judgment-creditor". 


e 

- The leaned Judges based their conclusion on this and on several other lines 

of reasons which we consider unnecessary to set out, but it is sufficient to say that 

we arc m entire agreement with all of them. There is therefore no substance in 

the point that there 1s anything ın section 53 (1) asit originally stood which precluded 

a defence by an attaching creditor to à suit to set aside a summary order under 

Order 21, rule 63 that the sale in favour of the plaintiff is vitiated by fraud of the- 
type specified ın the earlier quoted provision and the amendment has admittedly 

made no change in this matter. 


lt was next urged that the third paragraph of the amended section 53 (1) 
has effected a change in the law and that thereafter transfers voidable under rst 
paragraph of section 53 (1) could be avoided only in suits filed by a defeated or 
delayed creditor as plamtiff sung on behalf of himself and other creditors. We- 
consider that there 1s no substance ın this objection either 


We shall first refer to the purpose of the amendment. In decisions rendered 
prior to the amendment, there were a large number in which ıt was held, following 
certam English cases decided with reference to 13 Elz. Ch. 5 on which section 
53 (1) was based, that suits by creditors for avoidmg a transfer under section 53 (1) 
was a representative action. To that general rule however, an exception was 
1ecognised in a number of decisions when the suit was to set aside a summary order 
under Order 21, rule 63 and was brought by an attaching decree-holder against 
whom an adverse order had been made in the summary proceedings, it being held 
that such a suit need not be in a representative capacity. ‘The decisions on this 
peint were however not uniform. It was merely to have a uniform rule and to 
avoid these conflicting decisions that the third paragraph was mserted so that 
after the amendment the rule that a suit by a creditor should be brought in a 
representative capacity would apply as much to a suit to set aside a summary order 
under Order 21, rule 63 as to other suits. It was not suggested that there was 
anything m the terms of the amended section. 53 (1) which referred to a defence to 
a suit and, in fact, learned Counsel did not contend that if a defence under section 
53 (1) could be raised by a defeated attaching creditor such a defence had to be in a 
representative capacity, and we consider that learned Counsel was correct in this 
submission. From a provision as to how a plaintiff, if he filed a suit, should frame 
it, we can see no logical process by which it could be held that a defendant cannot 
impugn the validity of the sale which is voidable at hís instance. We have, there- 
fore, no hesitation ın rejecting the legal point urged on behalf of the appellant. 


The result is that the appeal fails and is dismissed with costs. 
VS. € : Appeal dismissed, 
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Contract Act (LX of 1872), section 74—Applicability—Claum to forfert amounts paid towards brue fixed uf 
endee fails to get sale deed registered by a particular date—Duty of Court to allow only reasonable compensatton 


In an agreement for sale of land for Rs 63,000 1t was provided that 1f on account of any reason 
the vendee fails to get the sale deed registered by the Ist June, 1949, the earnest of Rs 1,000 and the 
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sum of Rs 24,000 paid by the vendee on his being put into possession shall be deemed to be forfeited 
and the agreement cancelled On a claim by the vendor to forfeit those amounts 


Held . It cannot be assumed that because there 1s a stipulation for forfeiture the amount paid 
‘must bear the character of a deposit for due performance of the contract The claim to forfeit the 
amount of Rs 24,000, may be adjudged in the light of section 74 of the Contract Act which enacts a 
uniform principle applicable to all stipulations naming amounts to be paid in case of breach, and 
stipulations by way of penalty The covenant for forfeiture of Rs 24,000 ıs manifestly a stipulation by 
way of penalty Section 74 applies to stipulations for forfeiture of amounts deposited or paid under 
the contract Duty not to enforce the penalty clause but only to award reasonable compensation 1s 
-statutorily imposed upon Courts by section 74 The Court has jurisdiction tó award such sum only 
as 1t considers reasonable not exceedimg the amount specified ın the contract as hable to forfeiture 


Section 74 declares the law as to liability upon breach of contract where compensation 1s by 
agreement of parties pre-determined or where there 1s a stipulation by way of penalty But the appli- 
cation of the enactment 1s not restricted to cases where the aggrieved party claims relief as a plaintiff 
Use of the expression “ to receive from the party who has broken the contract’ does not predicate 
that the jurisdiction of the Court to adjust amounts which have been paid by the party in default can- 
not be exercised in dealing with the claim of the party complaining of the breach of contract The 
Court has to adjudge in every case reasonable compensation to which the plaintiff 1s entitled from the 
defendant on breach of contract Such compensation has to be ascertained having regard to the 
conditions existing on the date of the breach 


Abdul Gam & Co v Trustees of the Port of Bombay, ILR (1952) Bom 747 and Natesa Ayar v 
Appavu Padayach, ILR. 3 Mad 178, overruled 


Appeal from the Judgment and Decree dated the 22nd August, 1957, of the 
Punjab High Court (Circuit Bench) at Delhi in Civil Regular First Appeal 
No. 37-D of 1952. 


M.C. Setalvad, Attorney-General for India (M.L. Bagai, S.K. Mehta and K.L. 
Mehta, Advocates with him), for Appellant. 


Mohan Behan. Lal, Advocate, for Respondent. 
The Judgment of the Court was delivered by 


Shah, J.—By a registered deed of lease dated 19th, May 1927—which was 
renewed on 3oth January, 1947—the Delhi Improvement Trust granted lease hold 
rights for go years to one Dr. M.M. Joshi ın respect of a plot of land No. 3, * E" 
Block, Qarol Bagh, Delhi, admeasurmg 2433 sq. yards. Dr. Joshi constructed a 
buildmg on the land demused to him. Chandrawati, widow of Dr. Joshi, as guar- 
dian of her minor son Murli Manohar, by sale-deed dated 21st April, 1947, sold 
the leasehold rights 1n the land together with the building to Lala Balkrishan Das— 
who will hereinafter be referred to as ‘ plaintiff ’—for Rs 63,000 By an agree- 
ment dated 21st March, 1949, the plaintiff contracted to sell his rights in the land 
and the building to Seth Fateh Chand—hereinafter called ‘the defendant’ It 
was recited in the agreement that the plaintiff agreed to sell the building together 
with “‘ pattadarı ” rights appertaining to the land admeasuring 2433 sq. yards for 
Rs. 1,12,500, and that Rs 1,000 were paid to him as earnest money at the time of 
the execution of the agreement. The conditions of the agreement were : 

* (1) I, the executant, shall deliver the actual possession, 2e complete v&cant possession of 


kothi (bungalow) to the vendee on the 30th March, 1949, and the vendee shall have to give another 
cheque for Rs 24,000 to me .*out of the sale price 


(2) Then the vendee shall have to get the sale (deed) registered by the Ist June, 1949 If 
on account of any reason, the vendee fails to get the said sale-deed registered by the Ist June, 1949, 
then this sum of Rs 25,000 (twenty-five thousand) mentioned above shall be deemed to be forfeited 
and the agreement cancelled Moreover, the vendee shall have to deliver back the complete vacant 
possession of the kothi (bungalow) to me, the executant If due to certain reason, any delay takes 
place on my part in the registration of the sale-deed, by the 1st June, 1949, then I, the executant, shall 
be hable to pay a further sum of Rs 25,000 as damages, apart from the aforesaid sum of Rs 25,000 to 
the vendee and the bargain shall be deemed to be cancelled ” 


The southern boundary of the land was described 1n the agreement as “‘ Bungalow 
of Murh Manohar Joshi.” 


On 25th March, 1949, the plaintiff received. Rs. 24,000 and delivered posses- 
sion of the building and the land 1n his occupation to the defenant, but the sale of 
the property was not completed before the expiry of the period stipulated in the 
agreement. Each party blamed the other for failing to complete the sale accord- 

e 
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ing to the terms of the agreement. Alleging that the agreement was rescinded 
because the d.fundant had committed dcfault in performing the agreement and the 
sum of Rs. 25,000 paid by the di fundant stood forfuit d, the plaintiff 1n an action 
filed ın the Court of the Subordinate Judge, Dulhi, claimed a di cree for possession 
of the land and building dı scribcd ın the plaint, and a dcerce for Rs. 6,500 as com- 
pensation for usc and occupation of the building from 25th March, 1949 to 24th 
January, 1950, and for an order dirccting enquiry as to compensation for use and 
occupation of the land and building from the date of the institution of the suit 
until delivery of possession to the plaintiff The d-&ndant resisted the claim con- 
tending inter alia that the plaintiff having committcd breach of the contract could 
not forfuit the amount of Rs. 25,000 rc¢uiv.d by him nor claim any compensation. 
The trial Judge hild that the plaintiff had failed to put the d-fendant ın possession 
of the land agrced to be sold and could not therefore retain Rs 25,000 reccivid by 
him undir the contract. He accordingly dirccted that on the plaintiff depositing 
Rs 25,000 Iess Rs 1,400 (bung the amount of mesne profits prior to the date of the 
suit) the defundant do put the plaintiff in possession of the land and the building, 
and awardcd to the plaintiff future misne profits as the rate of Rs. 140 pur mensem 
from the date of the suit until delivery of possussion or until expiration of three years 
from the date of the dı cree whichcvcr event first occurred. In appeal the High 
Court of Punjab modifi d the dccrce passcd by the trial Court and diclarcd *5 that 
the plaintiff was entith d to retain out of Rs. 25,000 paid by the defundant under 
the sale agrecment, a sum of Rs. 11,250 " bcing compensation for loss suffurcd by 
him and dircctcd that the plaintiff do get from the di fundant compensation for 
use and occupation at the rate of Rs. 265 pur mensem. Yhe defendant has appealed 
to this Court with ccrtificate undcr Article 133 (1) (a) of the Constitution. 


The first question which falls to be determined in this appeal is as to who com- 
mitted breach of the contract ‘The plaintiff's case as disclosed ın his pleading and 
evidence was that he had agreed to scll to the duf.ndant the lcasc-hold rights in 
the land and building thcrcon purchascd. by him from Murli Manohar Joshi by 
sale dı cd datcd 21st April, 1947, that at the timc of cxccution of the agru munt the 
defendant had inspictd the sale decd and the k asc executed by the Improve- 
ment Trust dated 30th January, 1947 and the “‘ sketch plan ’’ anncxed to the luase, 
that the plaintiff had hand: d over to the di fendant a copy of that plan and had 
put the defendant ın possession of the property agru d to be sold, but the di f ndant 
despite repr ated requests faik d and negl ct «d. to pay the balance romaining due 
by him and to obtain the sale ded in his favour. The difindant’s case on the 
other hand was that the plaintiff had agrecd to scll the arca according to the mı asure- 
ment and boundarx s ın the plan anncxcd to the lvase granted by the Improvement 
Trust and had promis d to have the southern boundary di marcatcd and to have a 
boundary wall built, that at the time of the cxı cution of the agreement of sale 
the plaintiff did not show him the sale dicd by which he had purchas d the pro- 
perty, nor the kase obtaincd from the Improv: ment Trust in favour of Dr. Joshi 
nor cven the “ Skctch plan ", that the plaintiff had given him a copy of the “ sk tch 
plan ”? not at the time of the cx cution of the agrement, but three or four days 
aftcr he was put in poss ssion of thc prcmuses and that on mcasuring the site in the 
light of the plan he discowrcd that thcre was a “shortage on the southirn. side 
opposite to Rohtak Road ", that thercupon he approached the plaintiff and re- 
peat dly calk d upon him to put him ın possi ssion of thc land as shown in th plan 
and to gx t thc boundary wall built 1n his presence but the plaintiff nc gle ct d to do so. 
We have been tak n through the rik vant «vid: nec by counsul and we agrı c with the 
conclusion of the High Court that the defendant and not the plaintiff committed 
breach of the contract. 


The defundant's case is founded primarily on two plcas : 


(1) that the plaintiff offered to sell land not according to the description in the written agree- 
ment, but according to the plan appended to the Improvement Trust lease, and that he—the defendant 
—accepted that offer, and 


(n) the plaintiff had undertaken to have the southern boundary domarcated and a boundary 
wall built thereon. 
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If the casc of the d.f.ndant be true, ıt is a singular circumstance that those covenants 
are not found incorporatcd in the written agreement nor are they referred to in 
any document prior to the date fix.d for completion of the sale. The defendant 
was put 1n possussion on 25th March, 1949 and he paid Rs 24,000 as agrced. If 
the plaintiff did not put the d.fundant in possession of the entire arca which the latter 
had agrccd to buy, 1t is difficult to believe that the defendant would part with a 
large sum of moncy which admuittcdly was to be paid by him atethe tıme of obtaining 
possession of the prcmuscs, and in any event he would have ummediatcly raiscd a 
protest in writting that the plaintiff had not put hum 1n possession of the area agreed. 
to be*dehvcred It 1s smplicit in the plea of the defendant that he knew that the 
southern boundary was irregular and that the plaintiff was not in possession of 
the arı a agrecd to be sold undcr the agreement Why then did the defendant not 
insist that the terms plead.d by him be incorporated 1n the agreement? We find 
no rational answcr to that question * and none has been furnished. "The story 
of the defendant that he agrccd to purchase the land according to ‘the measure- 
ment and boundarics ? in the Improvement Trust Plan without even seeing that. 
plan, is impossible of acceptance. 


It 1s conímon ground that according to this plan the land demised was rectangu- 
lar in shape admeasuring 140' X 160' though the conveyance was in respect of 2433 
sq yards only. Manifcstly if the land conveyed to the predeccssor-in-interest of 
the plaintiff was a purf ct rectangle the length of the boundarics must be inaccurate, 
for the arca of a rectangular plot of land 140’ X 160’ would be 2488 sq. yards and 8 
sq fret and not 2433 sq. yards. The plaintiff had purchased from his predecessor- 
in-interest land admvasuring 2433 sq yards and by the express recital in the agrce- 
ment the plaintiff agrecd to sell that arca to the defendant At the request of the 
plaintiff the trial Court appointed a Commussioner for measuring the land of which 
possession was dclivercd to the di fendant, and according to the Ciommussioner 
the land * admcasur.d 141/142? by 157/158 fect”. The Commussioner found 
that two constructions—a latrine and a garage—on the adjacent property belonging 
to Murli Manohar Josh: ** broke the rı gular linc of the southern boundary ." The 
fact that the softhcrn boundary was irregular must have been noticed by the defen- 
dant at the time of the agrecmcnt of sale and in any cvent soon after he obtained 
possession the defundant did not raise any obyctions in that behalf. Hus story 
that he had orally call.d upon the plaintiff repcatedly to put him in possession of 
the land asshown in the Improvument Trust plan cannot be beheved The 
defendant's case that a part of the land agn «d to be convvyed was 1n the possession 
of Murl: Manohar Joshi was s.t up for the first time by the defendant in hus letter 
datud 17th June, 1949. On rst Junc, 1949, the defendant informed the plaintiff 
by a tel.gram that the lattır was responsible for damagis as he had failed to com- 
picte the contract. The plaintiff by a telegram rc pld that he was ready and willing 
to purform his part of the contract and call. d upon the defendant to obtain a sale 
decd The defendant then addrussd a letter on gth June, 1949 to the plaintiff 
informing him that the latter had to gı t the documcnt cxccut d and registered after 
giving clar title by rst June, 1949 To that litter the plaintiff replid that the 
defi ndant had inspictcd the title dicds before he agrecd to purchase the property 
and had satisfi d himsclf regarding the plaintiff's ttle thercto and that the dcfen- 
dant had nı ver rais d any complaint about any d: fict ın the title of the plaintiff. 
The dcfundant’s Advocate replud by ktter dated 17th June, 1949 . 


“This 1s true that my chent paid Rs 25,000 and got possession of the kotht on the clear under- 
standing that your chent has clear title of the entire area mentioned in the agreement of sale and sketch 
map attached to ıt Long before Ist June, my chent noticed that a certam area of the Kothi under 
sale ıs under the possession of Shri Murli Manohar Joshi on which his garage stands Again on the 
same side Shri Murh Manohar Josh: has got latrines and there 1s clear encroachment on the land 
included ın the sale It was clearly understood at the time of bargain that vacant possession of the 
entire area under sale will be given by your chent My client was anxious to put a wallon the side of 
Shri Murlt Manohar Joshi and when he was actually starting the work this difficulty of garage and 
latine came ın Your client was approached * - d 


One thing ıs noticcable in this letter : a^cording to the defendant, there was a 
“ skétch-plan ” attached to the agreement of sale, and that it was known to the 
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parties at the tıme of the agreement that a part of the land agreed to be sold had 
been encroached upon, before the agreement by Murh Manohar Joshi. If there 
had been an “understanding” as suggested by the defendant and if the plaintiff 
had, in spite of demands made 1n that behalf by the defendant, failed to carly out 
the agreement or understanding, we would have expected this version to be set 
up in the earliest commuication and not reserved to be set up as a reply to the 
plaintiff's assertion that the defendant had never complained about any defect 
in the title of the plaintiff According to the written agreement the area agreed 
to be conveyed was 2433 sq. yards and the land was on the south bounded by the 
bungalow of Murh Manohar Joshi. It is common ground that the defendagt was 
put in possession of an area exceeding 2433 sq yards, and the land is within the 
four boundaries set out in the agréement But the defendant sought to make 
out the case at the trial that he had agreed to purchase land according to the Im- 
provement Trust plan—a fact which 1s not incorporated ın the agreement, and which 
has not been mentioned even ın the letter dated 17th June, 1949 The assertions 
made by the defendant 1n his testimony before the Court, show that not much re- 
liance can be placed upon his word He stated that the terms of the contract relat- 
ing to forfeiture of Rs. 25,000 paid by him in the event of failure to carry out the terms 
of the contract were never intended to be acted upon and were incorporated in 
the agreement at the instance of the writer who wrote thedeed This plea was 
never raised in the written statement and the writcr of the deed wa$ not ques- 
tioned about it. The defendant is man:festly seeking to add oral terms to the 
written agreement which have not been referred to m the correspondance at the 
earliest opportunity. We therefore agree with the High Court that the plaintiff 
‘carried out his part of the contract to put the defendant in possession of the land 
agreed to be sold, and was willing to execute the sale-deed, but the defendant failed 
to pay the balance of the price, and otherwise to show his willingness to obtain a 
-Conveyance. 


The claim made by the plaintiff to forfeit the sum of Rs. 25,000 received by 
him from the defendant must next be considered — ''hissum of Rs 25,000 consists of 
two items—Rs. 1,000 received on 21st March, 1949, and referred to m the agreement 
as “ earnest money °’ and Rs. 24,000 agreed to be paid by the defendant to plaintiff 
as *' out of the sale price " against delivery of possession and paid by the defendant 
to the plaintiff on 25th March, 1949, when possession of the land and building was 
delivered to the defendant. The plamtiff submitted that the entire amount of 
Rs. 25,000 was to be regarded as earnest money, and he claimed to forfeit 1t on the 

-defendant’s failure to carry out his part of the contract. This part of the case of 
the plaintiff was denied by the defendant. 


The Attorney General appearing on behalf of the defendant has not 
challenged the plaintiff's right to forfeit Rs. 1,000 which were expressly named and 
paid as earnest money. He has, however, contended that the covenant which 
gave to the plaintiff the right to forfeit Rs. 24,000 out qf the amount paid by the 
defendant was a stipulation in the nature of penalty, and the plaintiff can 
retam that amount or part thereof only if he establishes that in consequence 
ofthe breach by the defendant, he suffered loss, and in the view of the Court 
the amount or part thereof is reasonable compensation for that los We 
agree with the Attorney-General that the amount of Rs. 24,000 was not 
of the nature of earnest money. The agreement expressly provided for 
payment of Rs. 1,000 as earnest money, and that amount was paid by the 
defendant. The amount of Rs. 24,000 was to be paid when vacant possession 
of the land and building was delivered, and ıt was expressly referred to as “ out of 
the sale price”. If this amount was also to be regarded as earnest money, there 
was no reason why the parties would not have so named it m the agreement of sale. 
We are unable to agree with the High Court that this amount was paid as security 
for due performance of the contract. No such case appears to have been made out 
in the plant and the finding of the High Court on that pomt ıs based on no evidence. 
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It cannot be assumed that because there is a stipulation for forfeiture the amount 
paid must bear the character of a deposit for due performance of the contract. 


The clam made by the plaintiff to forfeit the amount of Rs. 24,000 may be 
adjudged in the light of section 74 of the Indian Contract Act, which ın its material 
part provides :— 

* When a contract has been broken, if a sum 1s named m the contracteas the amount to be paid 
in case of such breach, or 1f the contract contarms any other stipulation by way of penalty, the party 
complaining of the breach 1s entitled, whether or not actual damage or loss 1s proved to have been 
caused thereby, to receive from the party who has broken the contract reasonable compensation not 
exceeding the amount so named or as the case may be, the penalty stipulated for ” 

The section is clearly an attempt to eliminate the somewhat elaborate refinements 
made under the Englsh Common Law in distinguishing between stipulations 
providing of payment of liquidated damages*and stipulations in the nature of penalty. 
Under the Common Law a genuine pre-estimate of damages by mutual agreement 
is regarded as a stipulation naming liquidated damages and binding between the 
parties : a stipulation in a contract zn terrorem 1s a penalty and the Court refuses to 
enforce it, awarding to the aggrieved party only reasonable compensation. The 
Indian Legislature has sought to cut across the web of rules and presumptions under 
the English Common Law, by enacting a uniform principle applicable to all stipula- 
tions naming amounts to be paid m case of breach, and stipulations by way of penalty: 


The second clause of the contract provides that if for any reason the vendee 
fails to get the sale deed registered by the date stipulated, the amount of Rs. 2 5,000 
(Rs. 1,000 p.id as earnest money and Rs. 24,000 paid out of the price on delivery 
of possession) shall stand forfeited and the agreement shall be deemed cancelled. 
The covenant for forfeiture of Rs 24,000 is manifestly a stipulation by way of penalty. 


Section 74 of the Indian Contract Act deals with the measure of damages in 
two classes of cases (1) where the contract names a sum to be paid m case of breach 
and (11) where the contract contams any other stipulation by way of penalty. We a1e m 
the present case not concerned to decide whether a contract containing a covenant 
of forfeiture of deposit for due performance of a contract falls within. the first class. 
Ihe measure of damages in the case of breach of a stipulation by way of penalty is 
by section 74 reasonable compensation not exceedmg the penalty stipulated for. 
In assessing damages the Court has, subject to the limit of the penalty stipualted, 
jurisdiction to award such compensation as it deems reasonable having regard to, 
all the circumstances of the case. Jurisdiction of the Court to award compensation 
in case of breach of contract is unqualified except as to the maximum stipulated ; 
but compensation has to be reasonable, and that imposes upon the Court duty to 
award compensation according to settled principles. The section undoubtedly 
says that the aggrieved party is entitled to receive compensation from the party 
who has broken the contract, whether or not actual damage or loss is proved to have 
been caused by the breach. Thereby it merely dispenses with proof of ** actual 
loss or damage ”, it does not justify the award of compensation when in consequence 
of the breach no legal injury at all had resulted, because compensation for breach 
of contract can be awarded to make good loss or damage which naturally arose in 
the usual course of things, or which the parties knew when they made the contract, 
to be likely to result from the breach. 


Before turning to the question about the compensation which may be awarded 
to the plaintiff, it is necessary to consider whether section 74 applies to stipulations 
for forfeiture of amounts deposited or paid under the contract. It was urged that 
the section deals in terms with the right to recewe from the party who has broken 
the contract reasonable compensation and not the right to forfeit what has already 
been received by the party aggrieved. There is however no warrant for the assump- 
tion made by some of the High Courts in India, that section 74 applies only to cases 
where the aggrieved party is seeking to receive some amount on breach of contract 
and not to cases where upon breach of contract an amount received under the con- 
tract is sought to be forfeited. In our judgment the expression ‘‘ the contract 
contains any other stipulation by way of penalty ” comprehensively applies to every 
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covenant involving a penalty whether ıt ıs for payment on breach of contract of 
money or delivery of property 1n future, or for forfu ture of right to money or other 
property already delivered. Duty not to enforce the penalty clause but only to 
award reasonable compensation is statuiorily 1mposed upon Courts by section 74. 
In all cases, therefore, where there is a stipulation in the nature of penalty for for- 
feiture ofan amount deposited pursuant to the terms of contract which expressly 
provides for forfeiture, the Court has jurisdiction to award such sum only as it consi- 
ders reasonable, but not exceeding the amount specified in the contract as liable to 
forfeiture. We may briefly refer to certain illustrative cases decided by the High 
Courts in India which have expressed a different view. . 


In Abdul Gam &? Co., v. Trustees of the Port of Bombay!, the Bombay High Court 
observed as follows :— 

“It will be noticed that the sum which is námed in the contract either as penalty or as liquidated 
damages ıs a sum which has not already been paid but 1s to be paid in case of a breach of the contract. 
With regard to the stipulation by way of penalty, the Legislature has chosen to qualify * stipulation ’ 
as “any other stipulation ’ , indicating that the stipulation must be of the nature of an amount to be 
paid and not an amount already paid prior to the entering into of the contract The section further 
provides that a party complammg of a breach 1s entitled to receive from the party who has broken the 
contract reasonable compensation not exceeding the amount so named or the penalty stipulated for 
Therefore, the section clearly contemplates that the party aggrieved has to receive from the party m 
default some amount or something in the nature of a penalty ıt clearly rules out the possibility of the 
amount which has already been received or the penalty which has already been provided for ” 

In Natesen Ayar v. Appavu Padayachi?, the Madras High Court seems to have 
held that section 74 applies where a sum 1s named as penalty to be paid in future in 
case of breach, and not to cases where a sum 1s already paid and by a covenant in 
the contract it is liable to forfeiture. ° 


In these cases the High Courts appear to have concentrated upon the words 
‘to be paid in case of such breach” ın the first condition in section 74 and did 
not consider the import of the expression “ the contract contains any other stipula- 
tion by way of penalty ", which 1s the second condition mentioned in. the section. 
The words “‘to be paid” which appear in the first condition do not qualify the second 
condition relating to stipulation by way of penalty. The expressions“ 1f the contract 
contains any other stipulation by way of penalty " widens the operation of the 
section so as to make it applicable to all stipulations by way of penalty, whether 
the stipulation 15 to pay an amount of money, or is of another character, as, for 
example, providing for forfeiture of money already paid. There 1s nothing in the 
expression which implies that the stipulation must be one for rendermg something 
after the contract is broken. There 1s no ground for holding that the expression 
“ contract contains any other stipulation by way of penalty” is limited. to cases 
of stipulation in the nature of an agreement to pay money or deliver property on 
breach and does not comprehend covenants under which amounts paid or property 
delivered under the contract, which by the terms of the contract expressly or by 
clear implication are lable to be forfeited. 


Section 74 declares the law as to lability upon breach of contract where com- 
pensation is by agreement of the parties pre-determined, or where there is a stipula- 
tion by way of penalty. But the application of the enactment 1s not restricted to 
cases where the aggrieved party claims relief as a plaintiff. The section does not 
confer a special benefit upon any party , it merely declares the law that notwith- 
standing any term in the contract pre de‘ermmming damages or providing for forfeiture 
of any property by way of penalty, the Court will award to the party aggrieved only 
reasonable compensation not exceeding the amount named or penalty stipulated. 
The jurisdiction of the Court is not determined by the accidental circumstance of 
the party in default being a plaintiff or a defendant in a suit. Use of the expression 
“‘ to receive from the party who has broken the contract " does not predicate that 
the jurisdiction of the Court to adjust amounts which have been paid by the party 
in default cannot be exercised in dealing with the claim ofthe party complaming of 
breach of contract. The Court has to adjudge in every case reasonable compensa- 
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tion to which the plaintiff is entitled from the defendant on breach of the contract. 
Such compensation has to be ascertained having regard to the conditions existing on 
the date of the breach. i 

There is no evidence that any loss was suffered by the plaintiff in consequence 
of the default by the defendant, save as to the loss suffered by him by being kept out 
of possession of the p operty. There is no evidence that the property had depre- 
ciated in. value since the date of the contract provided ; nor was there evidence 
that any other special damage'had resulted. The contract provided for forfeiture 
of Rs 25,000 consisting of Rs. 1,000, paid as earnest money and Rs. 24,000 paid as 
a part of the purchase price. The defendant has conceded” that the plaintiff 
wes eniled to furfeit the amount of Rs. 1,000 which was paid as 
earnest money. We cannot however agree with the High Court that 13 per cent 
of the price may be regarded as reasonable compensation in relation 
to the value of the contract as a whole, as that in our opinion is assessed on an arbit- 
rary assumption. The plamtiff failed to prove the loss suffered by him in conse- 
quance of the breach of the contract commutted by the defendant and we are unable 
to find any principle on which compensation equal to ten per cent of the agreed 
price could be awarded to the plaintiff The: plaintiff has been allowed Rs.' 1,000 
which was the earnest money as part of the damages. Besides he had use of 
the remaining sum of Rs. 24,000, and we can rightly presume that he must have 
been deriving advantage from that amount throughout this period. In the absence 
therefore of any proof of dargage arising from the breach of the contract, we are of 
opinion that he amount of Rs. 1,000 (earnest money) which has been forfeited, 
and the advantage that the plaintiff must have derived from the possession" of the 
remainmg sum of Rs. 24,000 during all this period would be sufficient compensation 
to him. It may be added that the plaintiff has separately clarmed mesne profits 
for being kept out of possession for which he has got a decree and therefore the fact 
that the plaintiff was out of possession cannot be taken into account in determining 
damages for this purpose The decree passed by the High Court awardmg 
Rs.' 11,250 as damages to the plamtiff must therefore be set aside. 


The other question which remains to be determined relates to the amount of 
mesne profits which the plaintiff is entitled to re eive from the defendant who kept 
the plamtiff out of the property after the bargain had fallen through. It is common 
ground that the defendant is hable for retaining possession to pay compensation from 
Ist June, 1949, till the date of the suit and thereafter under Order 20, rule 12(c), 
Civil Procedure Code, till the date on which possession was delivered The trial 
Court assessed compensation at the rate of Rs 140 per mensem The High Court 
awarded compensation at the rate of Rs. 265 per mensem. In arriving at this 
rate the High Court adopted a highly artificial method. The High Court observed 
that even though the agreement for sale of the property was for a consideration 
of Rs 1,12,500 the,plaintiff had purchased the property in 1947 for RS. 63,000 and 
that at the date of the suit the amount could be regarded as *'the value for which the 
property could be sold at any tune." The High Court then thought that the 
proper rate of compensation for use and occupation of the ‘house by the defendant 
when he refused to give up possession after failing to complete the contract should 
have some relation to the value of the property and not to the price agreed as sale 
price between the parties, and computing damages at the rate of five per cent on the 
value of the property they held that Rs. 9,150 was the annual loss suffered by the 
plaintiff by being kept out of possession, and on that footing awarded mesne profits 
at the rate of Rs 265 per mensem prior to the date of the suit and thereafter. The 
plaintiff is undoubtedly entitled to mesne profits from the defendant, and ** mesne 
profits * as defined in section 2 (12) of the Code of Civil Procedure are profits which 
the person in wrongful possession of property actually received or might with ordinary 
diligence have received therefrom, together with interest on such profits, but do 
not include profits due to improvements made by the person in wrongful possession. 
The normal measure of mesne profits is therefore the value of the user of land to 
ihe person in wrongful possession. The assessment mafe by the High Court of 
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compensation at the rate of five per cent of what they regarded as the fair value of 
the property is based not on the value of the user, but on an estimated return on 
the value of the property, cannot be sustained. The Attorney-General contended 
that the premises were governed by the Delhi and Ajmer-Merwara Rent Control 
Act XIX of 1947 and nothing more than the standard rent of the property assessed 
under that Áct could be awarded to the plaintiff as damages. Normally a person 
in wrongful possessioh of immoveable property has to pay compensation computed 
on the basis of profits he actually 1eceived or with ordinary diligence might have 
received. It is not necessary to consider in the présent case whether mesne profits 
at a rate exceeding the rate of standard rent of the house may be awarded, for 
there 1s no evidence as to what the ‘estandard rent’ of the house was From the 
evidence on the record ít appears that a tenant was in occupation for a long time 
before 1947 of the house in dispute in this appeal and another house for an aggregate 
rent of Rs. 180 per mensem, and that after the house in dispute was sold, the plaintiff 
received rent from that tenant at the rate of Rs. 80 per mensem, and to the vendor 
of the plaintiff at the rate of Rs. 106 per mensem. But this is not evidence of standard 
rent within the meaning of Delhi and Ajymer-Merwara Rent Control Act XIX of 
1947. 

The Subordinate Judge awarded mesne profits at the rate of Rs. 140 per mensem 
and unless it is shown by the defendant that that was excessive we would not be 
justified in interfering with the amount awarded by the Subordinate Judge. A 
shght modification, however, needs to be made. The plaintiff 1s not only entitled 
to mesne profits at the monthly rate fixed by the trial Court, but is also entitled to 
interest on such profits vide section 2 (12) of the Code of Civil Procedure. We, 
therefóre, direct that the mesne profits be computed at the rate of Rs 140 per mensem 
from rst June, 1949, till the date on which possession was delivered to the plaintiff 
(such period not exceeding three years from the date of decree) together with 
interest at the rate of six per cent on the amount accruing due month after month. 


The decree passed by the High Court will therefore be modified. It is ordered 
that the plaintiff is entitled to retain out of Rs. 25,000 only Rs. 1,000 received by 
him as earnest money, and that hes entitled to compensation at the rate of Rs. 140 
per mensem and interest on that sum at the rate of six percent as it accrues due month 
after month from ist June, 1949, till the date of delivery of possession, subject to 
the restriction prescribed by Order 20, rule 12 (1) (c) of the Cod of Civil Procedure. 
Subject to these modifications, this appeal will be dismissed. In view of the divided 
Success, we direct that the parties will bear their own costs in this Court. 


K.S. ————— Subject to modification of decree. 
Appeal dismissed 
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Pradesh Officer uf can hold not to be duly stamped 

In amending the Stamp Act what the Uttar Pradesh State Legislature (like other State Legislatures) 

substantially did was to treat the particular State as equivalent to * India" Thus after the amend- 

ment by the Uttar Pradesh Legislature the position m law 1s that execution of an instrument in Uttar 
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Pradesh is made the primary dutiable event and hability to stamp duty arises on such execution. Apart 
from that, habihty also arises where the instrument though executed out of Uttar Pradesh relates to 
property situated or any matter or thing done or to be done 1n Uttar Pradesh and ıs received. ın Uttar 
Pradesh. After the amendment of the Act the liability on execution of the document can no longer be 
said to arise generally ın India but must be held to arse in the particular State, where the instrument 1s 
executed Such instrument can be said to be duly stamped only 1f 1t bears stamps of the amount and 
description in accordance with the law of the State concerned—the law including not only the Act but 
also the Rules framed under the Act A 


Section 19-A of the Uttar Pradesh Act 1n terms applies only to an instrument which after becoming 
chargeable m any State outside Uttar Pradesh becomes chargeable in Uttar Pradesh with a higher 
rate of duty [Where the rate of duty in Uttar Pradesh is same or even lower, no further duty 1s 
payable on such an instrument and where it 1s higher 1t will require to be stamped only with the excess 
and that in accordance with the law and Rules m forcg in Uttar Pradesh] 


In the instant case the mortgage deed was executed in Uttar Pradesh, though it related to property 
in West Bengal and received in that State for registration The first dutiable event was the execution, 
which took place in Uttar Pradesh the second dutiable event was the receipt in West Bengal When it 
came before the officers of Uttar Pradesh for decision whether 1t was duly stamped or not, the officers 
of Uttar Pradesh were bound to hold that the instrument was not duly stamped as 1t did not bear 
Uttar Pradesh stamps The fact that the instrument had been stamped in accordance with the law 
of West Bengal could not justify a conclusion that 1t had been stamped in accordance with the law m 
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The Judgment of the Cow t was delivered by 


Das Gupta, 7 —Where an instrument executed ın Uttar Piadesh and conse- 
quently liable to stamp duty under the Indian Stamp Act as amended m Uttar 
Pradesh but relatmg to property in West Bengal bears stamps over-printed with the 
name of West Bengal comes before a public officer of Uttar Pradesh, 1s such officer 
right m holding that the instrument ıs not duly stamped in as much as ıt does not 
bear stamps over-prmted with the name of Uttar Pradesh ? That 1s the principal 
question which has arisen in this petition under Article 32 of the Constitution. 


e. 

The first Pétitioner, a Company incorporated under the Indian Company's 
Act, with its registered office at Calcutta, is the owner of a factory at Varanasi in 
the State of Uttar Pradesh. The petitioners Nos 2 and 3 are the shareholders 
of the first petitioner Company. The State of Uttar Pradesh having agreed to 
advance a loan of Rs 1,45,00,000 on the mortgage of the Company's assets at 1ts 
jute mills at Budge Budge and at Ghusuri, all situated m West Bengal, the deed of 
mortgage was executed at Lucknow in the State of Uttar Pradesh on 22nd March, 
1957 To this deed the first petitioner affixed stamps of the value of Rs 1,08,751 
purchased from the Collector of Stamps, Calcutta. It was duly registered at Calcutta 
on 5th April, 1957. Thereafter, on 23rd March, 1957 by a deed executed 
between the first petitioner and the State of Uttar Pradesh a part of the mortgage 
property m West Bengal was released and in its place and stead a part of some 
properties of Uttar Pradesh were substituted The deed of substitution was duly 
stamped a d registered in Uttar Pradesh. No objection was thentaken to the 
stamp affixed on the original deed of mortgage. In 1960 the first petitioner made a 
request to the State of Uttar Pradesh to release a further part of the mortgage pro- 


7O — - ‘THE MADRAS LAW JOURNAL REPORTS—(SUPREME COURT). — ' - [1964 


perties included in the original mortgage deed and to accept in their place and 
stead the assets and properties of the Company's factory at Varanasi as substituted 
security. A draft deed for the substitution was sent by the first petitioner to the 
Collector of Varanasi for ascertaining the stamp duty payable on 1t and for getting 
the benefits of reduced rates of duty applicable in case of substitution of security. 
The Collector referred the matter to the Board of Revenue for adjudication of the 
Stamp duty on the ddécument for substitution Ultimately, the Board of Revenue, 
Uttar Pradesh, decided that as the original document had been executed at a place 
within Uttar Pradesh, 1t must bear stamps issued by the Uttar Pradesh Govern- 
ment. It rejected the argument that the document of 23rd March, 1957, was’ not 
an instrument and therefore could bear the stamps issued by the West Bengal Govern- 
ment. The Board of Revenue held that the Company was liable to pay Rs. 1,74,000 
as stamps duty on the document dated 29rd March, 1957, before it can avail of the 
concessional rate provided for in substituted security. "Thereafter, the Collector 
of Varanasi, by a letter dated, 8th September, 1961, informed the first petitioner 
that the draft deed submitted by it was a substituted security chageable 
under Article 40 (c) of Schedule 1-B of the Uttar Pradesh Stamp Amendment Act, 
1958, with a duty of Rs. 7,554 provided the original mortgage deed of 22nd March, 
1957 was *' first got properly stamped by payment of deficit duty of Rs. 1,74,000 ”. 
The letter ended with a request for deposit of the deficit of Rs. 1,74,000 on the mort- 
gage deed of 22nd March, 1957, and also for deposit of Rs. 7,554 for the deed of 
substitution to be executed. "This letter from the Collector was followed by a letter 
dated 17th November, 1961, from the Tchsildar, Chandauli, Varanasi, demanding 
payment of Rs. 1,74,000 within a week of the receipt of the letter On goth 
November, the first petitioner replied to this letter aking for a month's time. 
The present petition was filed on “22nd December, 1961. : 


Primarily, the petitioner’s case is that under the provisions of the Stamp Act a 
document cannot be said to be unstamped unless it comes within the mischief of 
section 15 of the Act and so the Board of Revenue was wrong ın holding that the 
mortgage deed of 22nd March, 1957, could not be said to be properly stamped 
unless it bore stamps of the value of Rs. 1,74,000 issued by the Uttar Pradesh 
Government. The order was also challenged as illegal on the ground that the peti- 
tioner had already paid stamp duty in West Bengal to the extent of Rs. 1,08,751 
“ after proper adjudication thereof by the Collector of Stamps, Calcutta, based on 
the provisions of a circular dated 2nd, August, 1954, issued by the State of West 
Bengal.” Rule 3 of the Stamp Rules as framed by the Uttar Pradesh Government 
(which provided that du y has to be paid by means of stamps over-printed with 
the words “ Uttar Pradesh " or the letters ** U. P.”) was also attacked as unconsti- 
tutional on the ground that it constituted an unreasonable restriction on the 
petitioner’s fundamental mghts under Article 19 (1) (g) of the Constitution. 
Alternatively, 1t was contended that the circular of the West Bengal Government 
dated 2nd August, 1954, was null and void and the State of West Bengal had 
“illegally exacted the sum of Rs 1,598,751 from the pet: loner without any autho- 
rity of law in that behalf? and had mfringed the fundamental rights of the peti- 
tioner under Articles 19 (1) (f) and 19 (1) (g) of the Co. stitution. 


The petitioner asks for (i) a writ of certiorar: for the quashing of the order of 
the Board of Revenue dated 11th August, 1961 ; (1i) a writ m the nature of mandamus 
directing respondents 3, 4 and 5, viz., Mr. Bhargava, Member, Board of Revenue, 
Uttar Pradesh, the Board of Revenue, Uttar Pradesh and the Collector of Varanasi 
to forbear from acting on the basis of the order dated 11th August, 1961 , (au) al- 
ternatively, a writ in the nature of mandamus directing the respondent No. 1, the 
State of West Bengal to refund to the petitioner the sum of Rs. 1,08,751. 


. The petition was resisted by the State of West Bengal as also by the other respon- 
dents, 2? e, the State of U. P. and its officers. 


- . On behalf of the State of Uttar Pradesh it was urged that the Board's order 
dated 11th August, 1961, was in accordance with law. It appears from paragraph 
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19 of the counter-affidavit filed on behalf of the respondents.2 to 6 that the docu- 
ment 1n question, 7¢, the original mortgage deed dated 22nd March, 1957, was 
impounded by the Inspector of Stamps, on gth August, 1961. 


The State of West Bengal denied that the circular dated August 2, 1954 was 
illegal and also that “‘ the State of West Bengal had illegally exacted the sum of 
Rs. 1,08,751 without authority of law” In view of the importance of the questions 
raised, notices were issued to all the Advocates-General of the*States and. Advocates- 
General of several States appeared before us through their counsel. 


‘The learned Solicitor-General, who appeared in support of the petitioner, 
did not press the contention agamst the Sjate of West Bengal. The only point 
seriously pressed by hum was thaton a proper interpretation of the provisions of the 
Stamp Act and the Rules framed thereunder it would be wrong to hold that the 
document required to be stamped with the stamps purchased from U. P. Govern- 
ment The learned Solicitor-General did not address us on the question as regards 
the amount of the stamp duty. 


There cannot be any doubt that when it becomes necessary for any public 
officer of a State —usmg that word to mean an officer in charge of a public office—to 
decide whether an mstrument 1s or 1s not “ duly stamped ” the law he has to apply 
is the Indian Stamp Act im the light of the appropriate modifications made by the 
State Legislature. So, when the Uttar Pradesh public officer had to decide in the 
present case whether the original mortgage deed was or was not “ duly stamped ” 
they had to examu e for the purpose the Indian Stamp Act as ıt stood after its 
amendment by the Uttar Pradesh Legislature Section 3 ofthe Stamp Act creates 
a liability for stamp duty. Section 3 after its amendment by the U. P. Legislature 
stands thus :— 

«3 Subject to the provisions of this Act and the exemptions contained ın Schedule 1, the following 
instruments shall be chargeable with duty of the amount indicated in that Schedule as the proper duty 
therefor, respectively, that 1s to say — 

(a) every wstrument mentioned in that Schedule which, not having been previously executed 
by any person, is executed in the States on or after the first day of July, 1899 , 


(b) every bill of exchange (payable otherwise then on demand) or promissory note drawn or 
made of the States on or after that day and accepted or paid, presented for acceptance or payment, 
or endorsed, transferred or otherwise negotiated, 1n the States , and 


(c) every instrument (other than a bill of exchange, or promissory note) mentioned in that Sche- 
dule which, not having been previously executed by any person 1s executed out of the States on or after 
that day, relates to any property situate, or to any matter or thing done or to be done, in the States and 
1s received in the States — 


Provided that except as otherwise expressly provided 1n this Act, and notwithstanding anything con- 
tained in clauses (a) and (c) of this section or in Schedule I or I-A the following instruments shall subject 
to the exemptions contained in Schedule 1-A or 1-B be chargeable with duty of the amount indicated 
in Schedule 1-A or 1-B as the proper duty therefor respectively, that 1s to say— 


(aa) every instrument mentioned in Schedule 1-A or 1-B which not having been previously exe - 
cuted by any person’ was executed in Uttar Pradesh— . 


- 1) 1n the case of instruments mentioned in Schedule 1-A on or after the date on which the U P. 
Stamp (Amendment) Act, 1948, came 1nto force, and, . 


(u) an the case of instruments mentioned in Schedule 1-B on or after the date on which the U P. 
Stamp (Amendment) Act, 1952, comes into force 


(bb) every instrument mentioned in Schedule 1-A or 1-B which not having been previously 
executed by any person, was executed out of Uttar Pradesh— 


(1) mn the case of instruments mentioned in Schedule 1-A on or after the date on which the U P 
Stamp (Amendment) Act, 1948, came into force and 


(u) 1n the case of instruments mentioned in Schedule 1-B on or after the date the U P. Stamp, 
(Amendment) Act, 1952, comes mto force, and relates to any property situated, or to any matter or 
thing done or to be done ın Uttar Pradesh and 1s received in Uttar Pradesh . 


Provided also that no duty shall be chargeable im respect of 


(1) any instrument executed by, or on behalf of, or in favour of, the Government in cases where, 
but for this exemption, the Government would be liable to pay the duty chargeable in respect of such 
instrument, ' ‘ l : 
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(2) any mstrument for the sale, transfer or other disposition, either absolutely or by way of mort- 
gage or otherwise, of any ship or vessel, or any part, interest share or property of or 1n any ship or vessel 
registered under the Merchant Shipping Act, 1894, or under Act, XIX of 1838, or the Indian Regis- 
tration of Ships Act, 1841, (X of 1841), as amended by subsequent Acts ” 

Another important change in the legal position was effected by framing Rules 
under the Act While section 74 empowers the State Government to make Rules 
relating to the sale of stamps, section 75 empowers the Government generally to 
make Rules “ to carry out generally the purposes of the Act." Section 76 provides 
that all Rules made under the Act shall be published m the official gazette and on 
such publication shall have effect as 1f enacted bythe Act. Of the Rules framed 
by the Uttar Pradesh Government it is necessary to consider in the present case 
rule 3 which is ın these words . i 


“ Except as otherwise provided by the Stamp Act or by these Rules— 


(1) all duties with which an instrument 1s chargeable shall be paid, and such payment shall be 
indicated on such instrument, by means of stamp issued by the Government for the purposes of the Act, 
and 


(1) a stamp which by any word or words on the face of 1t is appropriated to any particular kind 
of instrument shall not be used for an instrument of any other kind. 


(2) There shall be two kinds of stamps for indicating the payment of duty with which instruments 
are chargeable namely — 


(a) impressed stamps over-printed with the words ** Uttar Pradesh" or the letters “ U P. ” and 
(b) adhesive stamps over-printed with the letters “U P. ae 


Provided that the payment of stamp duty on instruments, executed in any part of British India 
other than Uttar Pradesh and governed by section 19-A of the said Aét, as amended in its application to 
the Uttar Pradesh, may be indicated by such stamps as may be psescribed for use in. that part to the 
extent ofthe duty payable there, the additional duty, if any chargeable in the Uttar Pradesh being 
paid by means of stamps prescribed m this rule. Sub-rule (2) of this rule shall take effect from Ist 
April, 1942 — 

Provided further that all impressed and adhesive stamps for indicating the payment of duty with 
which instruments are chargeable and which are notover-printed with the words “ Uttar Pradesh ” 
or ** U P” respectively, shall be consumed or exchanged at the treasuries m Uttar Pradesh, provided 
that they are undamaged and unspoiled, with over-printed stamps of the name and denomination and 
description before Ist April, 1942, after which date the use or exchange of impressed and adhesive 
stamps not so over-printed, shall not be permissible, except to the extent indicated in the First Proviso ” 
The effect of section 76 already mentioned above is that this rule operates as a part 
of the Stamp Act In decidmg whether the mstrument had been duly stamped 
or not the public officer had to consider not only the provisions of the Act but also 
the provisions of the Rules. The position that confronted the officers may be sum- 
marised thus : The document had been executed in Uttar Pradesh. So, it became 
liable to pay duty under section 3 (aa) of the Act as amended in Uttar Pradesh. 
Rule 3 required that the hability had to be discharged by using stamps over-printed 
with the words “ Uttar Pradesh” or “U. P.". The instrument did in fact bear 
stamps over-printed with the words “West Bengal" and not with the words “ Uttar 
Pradesh " or “ U. P." ‘The public officer was therefore bound to hold that it had 


not been stamped in accordance with the law in force in Uttar Pradesh. 


On behalf of the petitioner it is urged that even so the officer should have held 
that the document was duly stamped. Reliance is placed for this contention on 
the definition of the words “duly stamped ” m section (2) (ii) of the Act. The 
definition runs thus :— 

** < duly stamped ’ as applied to an instrument means that the instrument bears an adhesive or 
impressed stamp of not less than the proper amount and that such stamp has been affixed or used Im 
accordance with the law for the time being ın force in India ” 

Leaving out of consideration for the present, the question of what should be the 
proper amount of the stamp, it is necessary to consider whether when the officer 
found that the stamp had not been affixed or used “ in accordance with the law 
for the time being in force in Uttar Pradesh ” he was entitled to say also that the 
stamp had not been affixed or used m accordance with the law for the time being 
in force in “ India". It is pointed out that like the Uttar Pradesh Legislature the 
Bengal Legislature had also amended the stamplaw and framed its own Rules. 
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The amendment of section 3 1n Bengal was by the addition of a Proviso in these 
words '— 

“ Provided that, except as otherwise expressly provided in this Act, and notwithstanding any- 
thing contained in clause (a) (4) or (c) of this section or in Schedule 1, the amount indicated in Schedule 
I-A to this Act shall, subject to the exemptions contained 1n that Schedule, be the duty chargeable 


under this Act on the following instruments, mentioned ın clauses (aa) and (bb) of this Proviso as the 
proper duty therefor respectively. e 


(aa) every instrument, mentioned ın Schedule 1-A as chargeable with duty under that Sche- 
dule, which, not having been previously executed by any person, 1s executed ın Bengal on or after the 
first day of April, 1922 , and 


(bb) every instrument mentioned in Schedule 1-A sas chargeable with duty under that Schedule, 
which, not having been previously executed by any person, 1s executed out of Bengal on or after the 
first day of April, 1922, and relates to any property situated, or to any matter or thing done or to be 
done ın Bengal and 1s received in Bengal ” 


The Bengal Government also framed Rules under section 76 which were duly 
published in the Gazette and on such publication became part of the Act. Rule 3 
of these Rules, as 16 now stands requires that the duty payable must be paid by 
means of stamps over-printed with the words '* West Bengal". The instrument 
in the present case ıs mentioned in Schedule 1-A of the Stamp Act as in force in 
West Bengal and though executed out of West Bengal it relates to property situated 
in West Bengal and was for the purposes of registration received in West Bengal. 
It was therefore chargeable under section 3 (bb) of the Stamp Act as in force in 
Bengal. This duty was paid by stamps over-printed with the words ** West Bengal ” 
in accordance with the Stamip Rules in force in West Bengal. On behalf of the 
petitioner it is urged that the*stamp law ın force n West Bengal was as ntuch a 
law 1n force in Ind a as the stamp law in Uttar Pradesh is the lawin force 1n India. 
It is argued that ın deciding whether an instrument is “ duly stamped ” within 
the meaning of the Stamp Act 1t was necessary for the officer in Uttar Pradesh to 
ascertain the law in other parts of India also in order to decide whether or not 
"stamp " has been affixed or used ın accordance with the law for the time being 
in force in India. i 


It is next urged that when the officer finds that an instrument has been stamped 
in accordance with the law m force in West Bengal he is bound to hold that it has 
been stamped 1n accordance with the law for the time being in force in India and 
thus “ duly stamped " within the meaning of the Stamp Act. 


The problem is therefore reduced to this * Where an officer in Uttar Pradesh 
finds that an instrument has not been stamped in accordance with the law in force in 
Uttar Pradesh, how is he to proceed ? It 1s easy to see that similar problems may 
arise before public officers of other States. Thus, an officer in Bihar who has to 
decide whether a particular instrument has been duly stamped, may find that ıt 
has been stamped in accordance with the law in force m Madras but not in accor- 
dance with the law-in force in Bihar. Should he hold that the instrument has been 
duly stamped, ım such circumstances ? 


Primarily, the liability of an instrument to stamp duty arises on execution. 
Execution 1n India itself made the instrument liable to stamp duty under section 
3 (a) asit stood before the amendment Under section 3 (c) execution out of India, 
where the instrument relates to property situated or any matter or thing done or 
to be done in India together with the further fact that the instrument 1s rcceived in 
India, made the instrument chargeable with duty. In amending the Stamp Act 
what the State Legislatures substantially did was to treat the particular State as 
equivalent to India. Thus, after the amendment by the U. P. Legislature the 
position in law is that execution of an instrument in Uttar Pradesh 1s made the 
primary dutiable event and liability to stamp duty arises on such execution Apart 
from that, lability also arises where the instrument though executed out of Uttar 
Pradesh relates to property situated or any matter or thing done or to be done in 
Uttar Pradesh and is received in Uttar Pradesh. It may be mentioned that the 
changes in the law made by the other State Legislatures are exactly similar, 
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It is clear that 1n many cases the only one liability, vz , the habihty on exccution 
of the document will arise. After the amendment of the Act the liability can no 
longcr be said to arise generally ın India but must be held to arise ın the particular 
State where the instrument is executed It stands to reason that lability having 
arisen in a particular “tate 1t cannot be held to be discharged in accordance with 
the law 1n force 1n India unless 1t 1s discharged 1n accordance with the law of the 
State where it ariscs.” In other words, where the only liability of an instrument to 
stamp duty 1s the execution 1n Uttar Pradesh it must bear stamps of the amount and 
of the description as required by the law of Uttar Pradesh If the habihty of the 
instrument 1s on execution in Bihar 1t must bear stamps ofthe amount and description 
required. by the law 1n Bihar ; and s0 in the case of every other State which has 
amended the Stamp law in the same manner as 1n Uttar Pradesh. In all these 
cases the instrument can be said to beeduly stamped only if st bears stamps of the 
amount and description in accordance with the law of the State conccrned—the 
law including not only the Act but also the Rules framed under the Act. 


Some complications arise in the cases where both the habilities arise—: e., 
where the instrument is executed ın one State but ıs rclated to propcrty situatcd 
in or to things done or to be done in another “tate and 1s received in the second 
State. In these cases the hability to stamp duty arises first under the stamp law 
of the first State on account of the execution in the State ; a second liability arises 
under the law of the second State when the instrument 1s received in that second 
State. 


How is the liability to be discharged ? Has it td be discharged in accordance 
with the law in force ın the State where exccutions takes place or in accordance 
with the law in force in the State where the second dutiable event, wz, the receipt 
in the second State occurred? Obviously, an officer, of the first State may reason- 
ably think that 1t is the law of his State which must prevail and so cven if the docu- 
ment has been stamped in accordance with the law of the other State he may ignore 
that stamping as not done ın accordance with the law in India and proceed to 
demand that it must bear stamps ın accordance with the law of his State. It was to 
avoid the hardships that may conceivably result from such a situation that the 
Legislatures of different States enacted section 19-A of the Stamp Act. This section 
of the Uttar Pradesh Act runs thus :+- 


“19-A Where any 1nstrument has become chargeable ın any part of the States other than the 
Uttar Pradesh with duty under this Act or under any other law for the time being ın force in any part of 
the States and thereafter becomes chargeable with a higher rate of duty 1n the Uttar Pradesh under clause 
(bb) of the First Proviso to section 3, then, 


(1) notwithstanding anything contained in the Furst Proviso to section 3 the amount of 
duty chargeable on such instrument shall be the amount chargeable on 1t under Schedule l-A, or 
Schedule 1-B, less the amount of duty, if any, already paid on ıt in the States , and 


(u) in addition to the stamps, 1f any, already affixed thereto, such instrument sh 
ed with the stanfps necessary for the payment of the amount of duty chargeable on ıt under (1) 1n the 
same manner and at the same time and by the same persons as though such instrument were an Instru- 
ment received in the States for the first tıme at the time when it become$chargeable with the higher duty.” 


Therefore, where the rate of duty in Uttar Pradesh for an instrument which 
becomes chargeable for stamp duty as mentioned above, (1e, an instrument ex- 
ecuted out of Uttar Pradesh and relating to property situatcd or to any matter or 
thing done or to be done in Uttar Pradesh) with a highcr rate of duty in Uttar 
Pradesh than in West Bengal, only the excess has to be paid 1n Uttar Pradesh and 


it is only this excess which requires to be paid in Uttar Pradesh stamps. (Vid 
3 of the Uttar Pradesh Rules.) ps. (Fide Rule 


Section 19-A in terms applies only to an instrument which aft 
chargeable in any State outside Uttar Pradesh becomes chargeable in Uttar Pradesh 
with a higher rate of duty. It scems to us, however, that where the rate of duty 
in Uttar Pradesh is the same or even lower, no further duty is payable on such an 
instrument. For, it would be anomalous and unreasonable to hold that the Legis- 
lature intended that theugh where a higher rate is payable in Uttar Pradesh the 
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excess need only be paid, the Uttar Pradesh rate should be paid in full where what 
has already been paid is the same or higher. 


The result of this will be thatifan instrument after becoming liable to duty in 
one State on execution there becomes liable to duty also in another State on receipt 
there, ıt must first be stamped in accordance with the law of the first State and it 
will not require to be further stamped in accordance with the law of the second 
Stare when the rate of that second State is the same or lower; and where the rate 
of the second State 1s higher, 1t will require to be stamped only with excess amount 
and that in accordance with the law and the Rules 1n force in the second State. 


The mortgage deed which 1s the subject-matter of the present petition was 
executed in Uttar Pradesh, though 1t relatetl to property situated in West Bengal 
and was received in that State for registration. The first dutiable event was the 
execution, which took place in U. P., the *econd dutiable event was the receipt 1n 
West Bengal. When it came before the officers of Uttar Pradesh for decision whe- 
ther 1t was duly stamped or not, the officers of UttarPradesh ware bound to hold—for 
the reasons we have discussed earlier—that the instrument was not duly stamped 
as it did not bear Uttar Pradesh stamps. The fact that the instrument had been 
stamped 1n accordance with the law of West Bengal could not justify a conclusion 
that it had been stamped ın accordance with the law in force in India. The Officers 
of the State of U. P therefore rightly held that the original mortgage deed was 
not duly stamped. 


The pctitioners are not, therefore, entitled to any relief. In the circumstances 
of the case, we ordcr that tHe parties will bear their own costs. 


K.S. ° Petityon dismissed 


THE SUPREME COURT OF INDIA. 
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Commissioner of Income-tax, Andhra Pradesh, Hyderabad... Appellant* 
Y. x 
Raja Reddy Mallaram . Respondent. 


Income-tax Act (XI of 1922), sections 23 (4), 34 and 63 (2) —Association of persons—Dtssolutton— 
Discontinuance of bustness—Untt and mode of assessment—Laabthty of quandom member—Whether dependent on 
service of indwidual notice. 


An association of persons, consisting of three members, which carried on business 1n liquor shops 
discontinued its business with the end of Faslı 1358 On the discontinuance of the business, the asso- 
ciation was dissolved The association did not make a return for the relevant assessment year pursuant 
to a notice under section 22 (1) of the Indian Income-tax Act, 1922 The Officer issued a notice 
under section 34, calling upon one of the members to file a return for the association, and, on his 
failure to do so, made an ex parte assessment on the association, estimating the income at Rs 51 ,000 
and assessing the tax demand at Rs 8826-14-0 The amount could not be recovered from the mem- 
ber on whom the assessment was made, and hence the Officer issued another notice of demand addres- 
sed to another quandom member of the same association. This member applied under section 27 
ofthe Act to set aside«he ex parte assessment The application was rejected by the @fficer, but allowed 
in appeal by the Appellate Assistant Commussioner The Income-tax Officer appealed to the Appel- 
late Tribunal which remanded the case to the Appellate Assistant Commissioner to consider whether 
the other member on whom the notice of assessment was later served was prevented by sufficient cause 
from making the return Thereupon, at tbe instance of the other member, the Tribunal stated a 
case to the High Court referring the question whether the assessment on the dissolved association O 
persons was bad ın law The High Court answered the question 1n the affirmative, observing that 
the assessment was made on the dissolved association and was not a Joint and several assessment on 
the persons who were members of the association at the time of dissolution 'The High Court also 
held that the assessment was bad as against the members who were not served with the notices under 
sections 34 and 22 ofthe Act On appeal by the Commissioner of Income-tax, 


Held, that the assessment made on the association after its dissolution 1s valid under section 44 
of the Indian Income-tax Act, 1922. 


The effect of section 44 1s merely to ensure continuity in the application of the machinery for 
assessment and imposition oftax liability, notwithstanding discontinuance ofthe business of the associa- 
tion or its dissolution, By virtue of section 44 the personality of the association 15 continued for the 
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purpose of assessment. What can be assessed 1s the income of the association received prior to its 
dissolution, and the members ofthe association would be jointly and severally assessed thereto in thesr 
capacity as members of the association 


The procedure for purposes of such assessment 1s that applicable for assessment of the income of 
the association, asifit had continued A notice to the appropriate person under section 63 (2) would 
be sufficient to enable the authority to assess to tax the association. The plea that the respondent 
not having been served personally with the notice of assessment 1$ not liable to pay the tax assessed 
cannot be sustained : $ 

Appeal from the Judgment and Order, dated 19th January, 1960 of the Andhra 
Pradesh High Court in Case Referred No 7 of 1958 1 


K. N Rajagopal Sastri, Senior Advocate, R N Sachthey, Advocate, with him, 
for Appellant. . 


K. Blumasankaram, Senior Advocate, K. R. Sharma, Advocate, with hun, for 
Respondent. ° 


The Judgment of the Court was delivered by 


Shah, J.—Baba Gowd, P. V Rajareddy and Rajareddy Mallaram formed an 
association of persons called “ Nizamabad Group Liquor Shops ” (called for the sake 
of brevity ‘the Group’) For the Fash year 1358, i e , October 1, 1948 to September 30, 
1949 the Group carried on business 1n liquor contracts obtamed from the former 
State of Hyderabad . With the end of Fash year 1358 the contracts came to an 
end The business was then discontinued, and the Group was dissolved. The 
Group did not make a return of 1ts income pursuant to the general notice under sec- 
tion 22 (1) of the Indian Income-tax Act. The Income-tax Officer, Nazamabad Circle, 
issued a notice under section 34 of the Income-tax Act calling upon Baba Gowd— 
one of she members of the Group—to file a return of the income of the Group, 
but Baba Gowd failed to file the return on the due date The Income-tax Officer 
then assessed the taxable 1ncome of the Group under section 23 (4) at Rs. 51,000 
and determined Rs, 8,826,14-0 as the tax payable. Attempts made by the Income- 
tax Department to recover the tax from Baba Gowd having proved unsuccessful, 
on March 13, 1954, the Income-tax Officer issued a notice of demand addressed 
to Rajareddy Mallaram another member of the Group. The latter then applied 
under section 27 of the Indian Income-tax Act for cancellation of the assessment. 
The application was rejected by the Income-tax Officer. In appeal to the Appellate 
Assistant Commissioner, the order was set aside, and the Income-tax Officer was 
directed to cancel the order of assessment under section 23 (4) and to make a fresh 
assessment after giving an opportunity to Rajareddy Mallaram to file a return and 
to produce the books of account of the dissolved Group The Income-tax Appellate 
Tribunal, Hyderabad Branch, modified the order of the Appellate Assistant Com- 
missioner. The Tribunal held that a valid order of assessment under section 23 (4) 
having already been made in the case, there could be no occasion to issue a fresh 
notice to Rajareddy Mallaram or to make a fresh assessment but somewhat 1n- 
consistently with that opmion, the Tribunal directed that the Appellate Assistant 
Commissioner edo consider whether Rajareddy Mallaram had been prevented by 
sufficient cause from making the return. 2 


At the instance of Rajareddy Mallaram the following two questions were 
referred to the High Court of Andhra Pradesh by the Tribunal : 


“ (f) On the facts and m the circumstances of the case, was the order of assessment made 
by the Income-tax Officer under section 23 (4) on 30th September, 1953 bad 1n law ? 


(2) If the answer to the above question 1s 1n the negative, was not the applicant liable for 
the amount of tax payable as determined 1n that order ot assessment by reason of the terms of sec- 
tion 44 of the Income-tax Act ?” 


The High Court answered the first question in the affirmative and held that 
the second question did not fall to be determined In arriving at its conclusion the 
High Court recorded the following findings . 


*^ (1) On the facts and in the circumstances of this case, the order of assessment made by 
the Ineome-tax Officer under section 23 (4) on 30th September, 1953 1s bad inlaw, 
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(a) absolutely, because he made the assessment of the association and not of those who were 
members of the association at the time of the dissolution jointly and severally , and 


(b) particularly as against any member on whom notices under sections 34 and 22 (2) were 
not served because of such failure to serve notices on him. 


The assessment 1s not binding on the petitioner, as no notice under section 22 was issued to 
him and as he was not assessed severally or jointly with others referred to above. 


(u) The applicant 1s not hable for the amount of tax payable as @etermined in the order of 
assessment dated 30th September, 1953, as that assessment was not made 1n conformity with sec- 
tion 44 of the Income-tax Act” 


‘The sole question which fell to be determined before the taxing authorities was 
whether the order of assessment made by the Income-tax Officer, subsequent to the 
dissolution of the Group, assessing 1ts income, after serving a notice upon one and 
not all the members of the Group, could ba enforced against members of the Group 
who were not served The material part of section 44 of the Indian Income-tax Act 
(in so far as 1t dealt with the liability of discontinued associations) before it was 
amended by section 11 of Finance Act No. XI of 1958 with effect from April 1, 
1958, stood as follows 

“ Where any business, profession or vocation carried on by a association of persons 
has been discontinued, or where an association of persons 1s dissoived, every person who was at 
the time of such discontinuance or dissolution . a member of such association shall, ın respect 
the income, profits and gains of the association, be jointly and severally liableto assessment 
under Chapter IV and for the amount of tax payable and all the provisions of Chapter IV shall, so 
far as may be, apply to any such assessment ” 

The section declares the liability for assessment under Chapter IV of the Act 1n 
case of discontimuance of the business of or dissolution of an association. The Group 
admittedly discontinued its business at the end of Faslı year 1358 and it was also 
dissolved Every person who was at the time of such discontinuance or dissolution 
a member of the Group was by the express terms of section 44 liable to be assessed 
Jointly and severally 1n respect of the income, profits and gains of the Group and was 
also liable for the amount of tax payable This Court in examining the scheme of 
section 44 as 1t stood before 1ts amendment ın 1958 1n its application to a firm which 
had discontinued its business observed C. A Abraham, Uppoottil, Kottayam v. 
The Income-tax Officer, Kottayam and another*, at page 770 ° 

“ In effect, the Legislature has enacted by section 44 that the assessment proceedings may be 
commenced and continued against a firm of which business 1s discontinued as 1f disaentinuance has ® 
not taken place It ıs enacted manifestly with a view to ensure continuity ın the application of 
the machinery provided forassessment and imposition of tax liability notwithstanding disconti- 
nuance of the bus ness of firms By a fiction, the firm 1s deemed to continue after discontinuance 
for the purpose of assessment under Chapter IV." 


In Abraham's case*, the Court was concerned with the assessment of a firm 
of which the business was discontinued because of the dissolution of the firm, by 
the death of one of the partners But section 44 as 1t stands amended by Act VII of 
1939 applies to discontinuance of the business of associations of persons as well as 
of firms, and the question which directly fell to bedetermined injhat case was 
whether penalty fôr concealing the particulars of income or for deliberately furni- 
shing inaccurate particulats of income ın the return could lawfully be imposed 
after discontinuance of the business. It is true that the validity of the order 
assessing the firm was not expiessly challenged, though at the date of the order of 
assessment the firm stood dissolved, and its business was discontinued, but the Court 
could not adjudicate upon the validity of the order imposing penalty without deciding 
whether there was a valid assessment, for an order imposing penalty postulates a 
valid. assessment. 


Counsel for the respondent contended that even if the assessment after dis- 
solution of the Group be regarded as valid, 1t 1s binding upon only those persons 
who were served with the notice calling for a return, and 1n support of this plea relied 
upon the clause 


* every person who was at the time of such . — dissolution, a member of such association 
shall 1n respect of the income of the association be jointly and severally liable to assessment". 
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He urged that the expression “ every person ” in section 44 means all persons, and 
that by enacting that such persons, shall be liable to assessment "jointly and 
severally " 1t was intended that after the association 1s dissolved only the members 
at the date of dissolution can be assessed 1n respect of the income of the association. 
As a corollary to the argument 1t was submitted that all members who are sought 
to be assessed must be individually served with notice of assessment, and those 
not served will not be«bound by the assessment. 


The argument 1s plainly inconsistent with what was observed by this Court in 
Abrahams case’. If by section 44 the continuity of the firm or association 1s for 
the purpose of assessment ensured, no question of assessing the individual members 
of the association can arise Under Chapter IV of the Income-tax Act an associa- 
tion of persons may be assessed as a unit of assessment, or the individual members 
may be assessed separately 1n respect of their respective shares of the income, but 
the Act contains no machinery for assessing the income received by an association, 
in the hands of 1ts members collectively. The unit of assessment in respect of the 
income earned by the association 1s either the association or each individual member 
in respect of his share 1n the income. This ıs so when the association 1s existing, and 
after 1t 1s dissolved as well There can be no partial assessment of the income of an 
association, limited to the share of the member who 1s served with notice of assess- 
ment For the purpose of assessment the Income-tax Act invests an association with 
a personality apart from the members constituting it, and 1f that personality 1s, for 
the purposes of Chapter IV, 1n so far as 1t relates to assessment, continued, the theory 
of assessment binding only upon members who were served with the notice of assess- 
ment cap have no validity This view 1s supported by fhe use of the expression “ tax 
payable " 1n section 44 which 1n the context m which it occurs can only mean tax 
which the association, but for dissolution, or discontinuance of 1ts business, would 
have been assessed to pay Since the primary purpose of section 44 1s to bring, 
to tax the 1ncome of the association after 1t 1s dissolved or 1ts business 1s discontinued, 
assessment of an aliquot share of that 1ncome 1s not contemplated by section 44 of 
the Income-tax Act 


The effect of section 44, 1s as we have stated, merely to ensure continuity in 
the application of the machinery provided ın Chapter IV of the Act for assessment 
*and for imposition of tax liability notwithstanding discontinuance of the business 
of the association or its dissolution. By virtue of section 44 the personality of the 
association 1s continued for the purpose of assessment and Chapter IV applies thereto. 
What can be assessed 1s the income of the association received prior to 1ts dissolution, 
and the members of the association would be jomtly and severally assessed thereto 
in their capacity as members of the association. For the purpose of such assessment, 
the procedure 1s that applicable for assessment of the income of the association, as 
if it had continued. A noticetothe appropriate person under section 63 (2) would, 
therefore, be sufficient to enable the authority to assess to tax the association, The 
plea that the réspondent not having been served personally with the notice of assess- 
ment 1s not liable to pay the tax assessed cannot therefore be sustained. 


Counsel for the respondent then contended that the original assessment made 
under section 23 (4) was invalid, because notice of assessment was not served upon 
the Group 1n the manner provided by section 63 (2) of the Indian Income-tax Act, 
Baba Gowd who was served with the notice not being the principal officer who could 
be served with notice on behalf of the Group But no such contention was raised 
before the Tribunal It does not arise out of the order of the Tribunal, and the ques- 
tion referred by the Tribunal to the High Court does not justify consideration of that 
plea. The respondent cannot be permitted to raise a. question which. did not arise 
out of the order of the Tribunal, and has not been referred. The case must be de- 
cided on the footing that notice of assessment was properly served on Baba Gowd 
and 2 assessment was properly made by the Income-tax Officer under sec- 
tion i 
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We hold that answer to the first question will be in the negative. If the order 
of assessment 1s held to be valid, the application made by the respondent for setting 
aside the assessment on the ground that he was not served with the notice of assess 
ment must fail. The second question will be answered as follows 


** The applicant was liable for the amount of tax payable under the order of assessment ”. 


The appeal ıs allowed The respondent will pay the costs of this appeal in this 
Court and in the High Court. 


V.B. ° Appeal allowed. 
THE SUPREME COURT OF INDIA. 
(Civil Appellate Jurisdiction). 
Present :—S. K. Das, M HipávarULLAH anp J.C. Suan, JJ. 





Vijai Pratap Singh and another .. Appellants* 
v. 
Dukh Haran Nath Singh and another .. Respondents. 


Cıvıl Procedure Code (V of 1908), Order 33, Rule 5 (d)—Scope of the enquiry under—Application to sue 
as pauper—Transpostiion of partws—If permissible—Order 1, Rule 10—4Applicabihty 


By the express terms of Order 33, rule 5, clause (d), Civil Procedure Code, the Court 1s concerned 
to ascertain whether the allegations made ın the petition show a cause ofaction The Court has not to 
see whether the claim made by the petitioner 15 hkely to succeed , it has merely to satisfy itself that 
the allegations made in the petitjon, if accepted as true, would entitle the petitioner to the relief he 
clams Ifaccepting those allegations as true no case Is made out for granting reliefno cause of action 
would be shown and the petition must be rejected But 1n ascertaining whether the petition shows 
a cause of action the Court does not enter upon a trial of the issues affecting the merits of the clam 
made by the petitioner It cannot take into consideration the defences which the defendant may raise 
upon the merits , nor is the Court competent to make an elaborate enquiry into doubtful or complicated 
questions of law orfact By the Statute, the jurisdiction of the Court ıs restricted to ascertaining 
whether on the allegations a cause of action 1s shown , the jurisdiction does not extend to trial of issues 
which must fairly be left for decision at the hearing of the suit 


An apphcatipn to sue in forma pauperis, 1s but a method prescribed by the Code for institution of 
a suit by a pauper without payment of fee prescribed by the Court fees Act Ifthe clam made by 
the applicant that he 1s a pauper is not established the application may fail. But there 1s nothing 
personalın such an application ‘The suit commences from the moment an application for permission 
to sue in forma pauperis as required by Order 33, of the Code of Civil Procedure is presented, and Order 1, 
rule 10 of the Code of Civil Procedure would be as much applicable in such a suit as 1n a suit in which 
Court fee had been duly paid — It 1s true that a person who claims to join a petitioner praying for leave 
to sue in forma pauperis must himself be a pauper But his claim to join by transposition as an applicant 
must be investigated 1t 1s not liable to be rejected on the ground that the claim made by the original 
applicant zs personal to himself 


Appeals by Special Leave from the judgment and Order dated the end May, 
1955, of the Allahabad High Court in Civil Revision Nos. 881 and 882 of 1952. 


SN. Andley, Rameshwar Nath and P.L. Vohra, Advocates of M/s Rajinder Naran 


& Co for Appellant (m C.A. No. 253 of 1961) and Respogdent No. 2 (in 
C.A. No. 254 of 1961). 


S.P. Varma, Advocate, for Appellant (m G.A. No. 254 of 1961) and Respon- 
dent No. 2 (m G.A. No. 254 of 1961). 


C B. Agarwala, Senior Advocate (C P Lal, Advocate, with him), for Respon- 
dent No. 1 (in both Appeals) 


The Judgment of the Court was delivered by 


Shah, F—Vyay Pratap Singh (hereinafter called the plaintiff)—a minor 
—by his next friend Pandit Brij Mohan Misir filed a petition m the Court of the 
Subordinate Judge, Faizabad, for leave to sue ın forma pauperis for declaration of 
title to the Ajodhya Raj and accretions thereto and for possession and mesne profits 
fo. three years prior to the suit. The petition was rejected by the Subordmate 
Judge because, in his view, ıt disclosed no cause of action. An application by 
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Ramywan Misir—father of the plaintiff—who was impleaded as the second defen- 
dant, to be transposed as a petitioner was also rejected by the Subordinate Judge. 
The plaintiff and Ramj:wan Mısır applied to the High Court of Judicature at Allaha- 
bad in the exercise of its revisional Jurisdiction agamst the orders rejecting their 
respective petitions but without success They have with Special Leave appealed 
to this Court against the orders passed by the High Court 


The case set up by the plamtiff ın his petition was briefly this. Maharaja 
Sir Man Singh, holder of the Ajodhya Raj was a Taluqdar in lists I, II and V of 
the Oudh Estates Act I of 1869 He died m 1870 and the Ray devolved upon his 
daughter's son Maharaja Pratap Naram Singh who died on gth November, 1906 
leaving him surviving two widows—Stiraj Kumari and Jagdamba Devi—and no 
lineal descendant A will alleged to be executed by Maharaja Pratap Narain 
Singh on 20th July, 1891 was set up but it was vord and meffective because, firstly, 
it was procured by undue influence, coercion and fraud practised upon the testator, 
and secondly, it created a line of succession contrary to law. Accordingly on the 
death of Maharaja Pratap Naram Singh the Raj devolved upon Maharani Suraj 
Kumari—the senior widow—and on her death m 1927 upon Maharani Jagdamba 
Devi, and on the death of the latter on 18th June, 1928 upon Ganga Dutt Mısır, 
gradfather of the plaintiff. Ganga Dutt Mısır died ın 1942 and the estae devolved 
upon his son Ramjiwan and his grandson, the plaintiff as coparceners in a Hindu 
joint family. Even if the will was valid and effective “ the terms thereof along with 
Maharaja Pratap Singh’s other acts and declarations had the effect of taking the 
estate out of the purview of Act I of 1869 with the resulé that Maharani Jagdamba 
Devi enjoyed the property m suit with a life estate therein, and on her death on 
18th June, 1938 the entire property 1n suit vested in Ganga Dutt on whose death 
the plaintiff and. defendant No. 2 became owners of the entire property m suit as 
their jomt ancestral property". Defendant No 1—Dukh Haran Singh—claimed 
to be adopted as a son by Jagadamba Dev on 12th February, 1909 but the claim 
was “‘ utterly false, fictitious and untrue ” for the reasons set out in the partition, 
and the Raj was in the wrongful possession of the first defendant—Dukh Haran 


Singh. 
The plamtiff alleged that his father Ramjiwan Misir was “ detained and con- 
fined " by the first defendant and was unable to join the plamtiff in the petition 


The first defendant Dukh Haran Singh resisted the petition inter alia contending 
that it did not disclose a cause of action and that, m any event, the claim made by 
the plaintiff was barred by the law of limitation. 


Initially Ram Jiwan Misir supported the will and the plea of adoption set up 
by the first defendant, but by an application dated 21st April, 1951 prayed that 
he be transposed as a petitioner submitting that his previous statement was procured 
by coercion and contained averments which were untrue Ramjrwan was directed 
to pay the Coust-fee payable on the plamt withm ten days and in default of pay- 
ment, his application was to stand dismissed Ramywan did not pay the Court- 
fee as directed but on 23rd July, 1951, he again applied for being tansposed as a 
petitioner in the petition for leave to sue zn forma pauperis filed by the plaintiff. 
Holding that 1t did not disclose a cause of action the Subordinate Judge rejected 
the petition of the plaintiff. The Subordmate Judge observed that there was noth- 
ing in the petition to show how the disputed estate came to be governed by the rule 
of inheritance under the Hindu Law and, m any event, there was nothing in the 
petition to support the plea that the estate had lost its mpartible character, and 
that even 1f in view of the allegations contamed m para 12 of the petition it be held 
that the estate came to be governed by the ordinary Hindu Law, it did not become 
a partible estate which the plaintiff could inherit, so long as his father Ramjrwan 
was alive. ‘The petition filed by Ramjiwan Misir was then taken up for hearing 
and was also rejected because, in the view of the learned Judge, ** no useful purpose 
would be served " by transposing Ram Jiwan Mısır as co-plamtiff when the appli- 
cation filed by the plaintiff was held to be defective and liable to be rejected un der 
Order 33, rule 5 (d) of the @ode of Civil Procedure. 
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Against the two orders passed by the Subordmate Judge the plaintiff preferred 
Revision Application No. 881 of 1952 and Ram Jiwan preferred Revision Petition 
882 of 1952. The High Court rejected the petition of the plamtiff holding that 
on the death of Ganga Dutt in 1942 the estate would devolve upon Ram Jiwan 
Misir alone according to the rule of impartibility which governed the devolution 
of the estate. The High Court also observed that there was nothmg in the petition 
to show that Ganga Dutt succeeded to the estate **on the basis of his bemg the nearest 
male reversioner under the Ordinary Hindu Law ”, and that it was unnecessary 
to consider whether the will by Maharaja Pratap Narain took out the estate from 
the eperation of the Act, “ because the plaintiff did not rely upon the will and what- 
ever the plaintiff had stated in the petition in connection with the will was simply 
by way of answer to what might be contended by the defendant in the suit. Deal- 
ing with the petition of Ram Jiwan Misis the High Court observed that: 


“By an application to sue m forma pauperis the applicant prays for a relief personal to nimself 
and therefore nobody else can be properly made a co-applicant ~ There is no direct provision 
which provides that a Court should transpose a party from one side to the other Order 1, rule 
10, gives the power to the Court to strike out or add the names of parties when 1t appears that he 
has been improperly joined or that he ought to have been joined or his presence before the Court 
‘would be necessary in order to enable the Court effectively and completely to adjudicate upon 
and settle all the questions involved ın the sut The provisions of this rule will not apply to the 
proceedings on an application for permission to sue as a pauper ” 


We are unable to agree with the view of the High Clourt that the petition filed 
by the plaintiff did not disclose a cause of action, or that Order 1, rule 10 of the Code 
of Civil Procedure cannot property be resorted to for transposing a party in a peti- 
tion for leave to sue ın forma pauperrs. The plaintiff had by his plaint set up an al- 
ternative case. In the first mstance, he pleaded that the will alleged to be executed 
by Maharaja Pratap Narain on 20th July, 1891, was “vord and ineffective " and 
the estate devolved upon Ram Jiwan and the plamtiff as members ofa coparcenary 
alternatively, he pleaded that even if the will was valid, by the terms thereof and 
by the other acts and declarations of Maharaja Pratap Narain Smgh, the estate 
was taken out * of the purview of Act I of 1869 ” and on the death of Maharani 
Jagadamba Devi the property devolved upon Ganga Dutt, the nearest reversioner 


under the Hindu law and on his death ıt devolved upon the plamtiff and upon his 
father Ram Jiwan Misir. 


Order 33 of the Code of Civil Procedure prescribes the procedure for mstitution 
of suits by paupers. Rule 2 provides what particulars a petition for permission 
to sue :n forma pauperis shall contain and rule 3 sets out the mode of presen- 
tation of the petition. Rule 4 authorises the Court to examine the applicant or 


his agent regardmg the merits of the case and the property of the applicant. 
Rule 5 provides : 


“The Court shall reject an application for permission to sue as a pauper— ° 
(a) where it 1s not. framed and presented in the manner prescribed by rules 2 and 3, or 
(b) where the apphcant is not a pauper, or 


(c) where he has, within two months next before the presentation. of the application, disposed 
of any property fraudulently or in order to be able to apply for permission to sue as a pauper, or 


(d) where his allegations do not show a cause of action, or 


(e) where he has entered into any agreement with reference to the subject-matter of the pro- 
posed suit under which any other person has obtained an interest ın such subject-matter ” 


Where the application is not rejected on the grounds set out m rule 5, the Court 

has under rule 6, to proceed, after giving notice to the opposite party and the Govern- 

ment Pleader, to receive such evidence as the applicant may adduce in proof of his 

pauperism — By rule 7 the Courtis authorised to consider whether the applicant 1s not 

subject to any of the prohibitions specified ín rule 5. The Court 1s enjomed to 

reject a petition where the prohibitions mentioned in glauses (a) to (e) of rule 5 
S—11 
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exist. Even if the petition is not so rejected at the hearing of the petition, if the 
Court is satisfied as to the existence of these prohibitions it may be dismissed under 
rule 7. 

It does not appear that any objection was raised as to the existence of prohibi- 
tions (c) and (d) set out in rule 5, and the Subordinate Judge disallowed the objec- 
tion that the petition,was not framed and presented as prescribed by rules 2 and 3. 
He did not consider the question whether the plamtiff was a pauper He rejected 
the application only on the ground that it did-not show a cause of action, and the 
Ehgh Court confirmed the order also on that groünd. By the express terms of 
rule 5, clause (e) the Court is concerned to ascertain whether the allegations made 
ín the petition show a cause of action.^ The Court has not to see whether the claim 
made by the petitiorier is likely to succeed > it has merely to satisfy itself that the 
allegations made in the petition, 1f accepted as true, would entitle the petitioner to 
the relief he claims If accepting those allegations as true no case is made out for 
sranting relief no cause ofaction would be shown and the petition must be rejected. 
But in ascertaining whether the petition shows a cause of action the Court does not 
enter upon a trial of the issues affecting the merits of the claim made by the petitioner. 
It cannot take into consideration the defences which the defendant may raise upon 
the permits ; nor is the Gourt competent to make an elaborate enquiry into doubtful 
or complicated questions of law or fact. If the allegations in the petition, prima 
facie, show a cause of action, the Court cannot embark upon an enquiry whether 
the allegations are true ın fact, or whether the petitioner will succeed in the claim 
made by him. By the Statute, the jurisdiction of the Court 1s restricted to ascertain- 
ing whether on the allegations a cause of action is shown : the jurisdiction does not 
extend to trial of issues which must fairly be left for decision at the hearing of the 


suit. 

We do not propose to express any opinion on the question whether on the death. 
of Jagdamba Dev: the estate devolved under section 22 (10) of Act I of 1869 upon 
Rampwan Mısır and the plaintiff as members of a coparcenary. Even if that 
claim 1s inconsistent with the words of section 22 (10) of Act I of 1869 on which 
the plaintiff himself reles, the plaintiff had an alternative claim that the estate 
had become non-taluqdarı by virtue of the will and *'the acts and declarations ?* 
of Maharaja Pratap Narain. In support of this claim, section 15 of Act I of 1869, 
before it was amended by U P. Act III of 1910 15 relied upon. At the time when 
Maharaja Pratap Narain died, section 15 of the Act stood as follows — 


“Tf any taluqdar or grantee shall heretobefore have transferred or bequeathed, or if any taluqdar 
or grantee or his herr or legatee shall hereafter transfer or bequeath, to any person not being a taluqdar 
or grantee the whole or any portion of his estate, and such person would not have succeeded according 
to the provisions of this Act to the estate or to a portion thereof if the transferor or testator had died 
without having made the transfer and mtestate, the transfer of and succession to the property so 
transferred or bequeathed shall be regulated by the rules which would have governed the transfer 
of and succession to such property 1f the transferee or legatee had bought the same from a person 


not being a talüiqgdar or grantee j 
It 1s true that by section 8 of Act III of 1910, the section has been substantially 


modified and reads as follows .— 


“ If any taluqdar or grantee, or his heir or legatee, shall heretofore have transferred or bequea- 
thed, or if any taluqdar or grantee, or his heir or legatee, shall hereafter transfer or bequeath the whole 
or any portion of his estate to any person who did not at the time when the transfer or bequest 
took effect belong to any of the classes specified 1n section 14, the transfer of and succession to the 
property so transferred or bequeathed shall be regulated by the rules which would have governed the 
transfer of ahd succession to such property if the transferee or legatee had bought the same from a 
person not being a taluqdar or grantee, heir or legatee ? 


By section 21 of the Amending Act III of 1910 a partial retrospective operation 
was given to the amended section. The retrospective operation was limited by 
the Proviso which enacted that nothing contained in the amending section shall 
affect suits pending at the commencement of the Amending Act, or shall be deemed 
to vest ın or confer upon any person any right or title to any estate, or any portion 
thereof, or any interest therein, which 1s, at the commencement of the Amending 
Act, vested in any other person who would have been entitled to retain the same if 
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the Amending Act had not been passed, and the right or title of such other person 
shall not be affected by anything contained in the said section. 


Mr Agarwalla, appearing on behalf of the first defendant Dukh Haran Singh, 
has contended that in view of the retrospective operation given to section 15, as 
amended, the claim of the plaintiff that the taluqdari character of the estate ıs 
destroyed has no force and he has invited our attention to two decisions of the Oudh 
Chief Court ın Kaur Nageshar Sahar v. Shiam Bahadur and others1, and Mohammad 
Alt Khan v Nisar Alı Khan?. But we need express no opinion on the correctness 
o1 otherwise of these decisions. An enquiry whether by virtue of certain provisions, 
of the statute on which the first defendant relies, the plaintiff may not be entitled 
to the estate is, as already observed, not contemplated to be made in considering 2 
petition for leave to sue i forma pauperis. ‘Fhe true effect of the amended section 
15 of the Oudh Estates Act, I of 1869, 1s a complicated question of law which the 
Court will not proceed to determine in ascertaining whether the petition for leave 
to sue discloses a cause of action. 


The High Court, 1n our judgment, was in error 1n observing that there was 
nothing 1n the plaint to show that Ganga Dutt succeeded to the estate because he 
was the nearest male reversioner under the ordinary Hindu Law. The plaintiff 
has emphatically made that assertion whether the claim to relief on the basis 
of that assertion was justified must be adjudicated at the trial of the suit, and not in 
deciding whether the plaintiff should be permitted to sue ın forma pauperis. 


We are also of the view'that the High Court was in error in holding that by an 
application to sue «n forma pauperis, the applicant prays for relief personal to himself. 
An application to sue in forma pauperis, is but a method prescribed by the Code for 
institution of a suit by a pauper without payment of fee prescribed by the Court- 
fees Act. If the claim made by the applicant that he ıs a pauper is not established 
the application may fail. But there is nothing personal in such an application. 
The suit commences from the moment an application for permission to sue in forma 
pauperis as requjred by Order 33 of the Gode of Civil Procedure is presented, and 
Order 1, rule 10 of the Code of Civil Procedure would be as much applicable in 
such a suit as in a suit in which Court-fee had been duly paid. It is true that a 
person who claims to join a petitioner praying for leave to sue ın forma pauperis must 
himself be a pauper. But his claim to join by transposition as an applicant must 
be investigated ; it is not liable to be rejected on the ground that the claim made 
by the original applicant is personal to himself. In our view, the orders passed by 
the High Court in both the revision applications must be set aside. 


Before parting with the case, we must take notice of the unsatisfactory progress 
this litigation has made since it was instituted nearly twelve years ago. We regret 
to observe that the petition filed in July 1950 for leave to sue in forma pauperis was 
not disposed of by the Subordinate Judge for two years and it took the High Court 
three years to dispose of the Revision Petitions againt the order of the Subordinate 
Judge. The proceedings were further held up even after Special Leave was granted 
by this Court in March, 1957, for nearly five years before the appeal could be heard. 
This Court had ordered that the hearing of the appeals be expedited and heard 
on cyclostyled record but the record was not made ready for a long time. We also 
find that a large number of documents were included in the books prepared for use 
ofthe Court to which no reference was made at the Bar during the course of the 
hearing. We trust that the case will be taken up for hearing with the least practi- 
cable delay and disposed of according to law. — 


The appellants in the two appeals will be entitled to their costs both in this 
Court and the High Court. The costs of the trial Court will be the cost in the 


cause. Ae 


V.S. m— Appeals allowed. 
]. -A.I.R. 1922 Oudh 231. 2. ALR. 1928 Oudh 67. 











e 
84 THE MADRAS LAW JOURNAL REPORTS— (SUPREME COURT). (1964 


THE SUPREME COURT OF INDIA. 
(Civil Appellate Jurisdiction.) 


^ 


Present :—B P. Sinna, Chief Justwe, P.B. GAFENDRAGADKAR, K.N. WANCHOO, 
N. RaJAGOPALA AYYANGAR AND T L. VENKATARAMA Aryar, JJ. 


Nawab Zain Yar Jung, (since deceased) and others .. Appellants* 
U. e 
"The Director of Endowments and another .. Respondents? 


. 
Wakf Act (XXIX of 1954), sections 3 (1) and 28 and Hyderabad Endowments Regulations, 1348-F. 
(1939) — Applicability to secular trusts—Deed—Interfretatwon —Prinaples. 


If two constructions are reasonable possible, the one which gives effect to all the clauses of the 
document must be preferred to that which defeats some of :ts clauses In the instant case 1f the docu- 
ment 1s held to be a wakf, the directions ın the document that charitable purposes should be selected 
without distinction of religion, caste or creed, would obviously be defeated and that undoubtedly 
supports the conclusion, that the document evidences a public charitable trust and not a wakf 
the document created a trust for public charitable purposes, some of which are outside the limits of 
the wakf, the conclusion 1s inescapable that the trust created 1s not a wakf but a secular compre- 
hensive public charitable trust Section 3 (1) of the Wakf Act, 1954, cannot apply to the trust and its 
registration under section 28 1s invalid and inoperative - 


Appeal by Special Leave from the Judgment and Order dated the 20th October, 
1959 of the Andhra Pradesh High Court, in Writ Petition No 337 of 1959. 


M°C. Setalvad, Attorney-General for India, C É. Daphtary, Solicitor-General 
of India and AV. Viswanatha Sastri, Senior Advocate (Anwarullah Pasha and S. 
Ranganathan, Advocates and J.B. Dadachann, O.C. Mathur, and Ravinder Narain, 
Advocates of M/s. J.B. Dadachan €? Co., with them, for Appellants. 


D. Narasaraju, Advocate-General for State of Andhra Pradesh (G.R. Ekbote 
and D. Prasanna Kumar, Advocates and D. Venkatappayya Sastri and P.D. Menon, 
Advocates with him, for Respondents Nos. 1 and 2. 


G S. Pathak, Senior Advocate (S.M. Dubash, and V.F. Merchant, Advocates of 
M/s. Gagrat & Co , with hun, for Respondent No. 3. 


The Judgment of the Court was delivered by 


Gajendragadkar, j.— his appeal is directed against the order passed by the 
Andhra High Court dismissing an application for a Writ filed by the appellants in 
that Court. The four appellants are the Trustees appointed by the Nizam of 
Hyderabad by a Trust-deed executed by him on 14th June, 1954. On the and 
March, 1959, respondent No. 1 who 1s the Director of Endowments and Joint 
Secretary, Board of Revenue, served a notice’ on the appellants calling upon them 
inter alia, to register the said Trust under the Hyderabad Endowment Regulation 
1348-F (1939) and to render accounts of the same from the date of its inception 
to the date of the notice within a week. The appellants disputed the authority of 
respondent No. 1 to issue the said notice and urged that the trust was not governed 
by the said Regulation. Thereupon, the first respondent issued an order on 29rd 
March, 1959 and in pursuance of it, sealed the Pay Office ofthe said Trust. Subse- 
quently on the 25th March, 1959, the said seal was removed in pursuance of the 
order issued by the second respondent, the Government of Andhra Pradesh. The 
appellants then were called upon to produce their books of accounts in order that 
the first respondent may scrutinise them and ascertain all the relevant facts 1n res- 
pect of the Trust as required by rule 8 of the Rules framed under the said Regula- 
tion. - The appellants were also directed not to operte upon the banks with which 
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the moneys of the ‘trust were deposited and not to spend any sum on the objects 
of the Trust until further orders. 


On 24th March, 1959, appellants 1 to 3 filed the present Writ Petition and prayed 
enter alia that a writ of prohibition and cerkorarı or other writ or appropriate order 
or direction should be issued in respect of the notice served on them by the Ist 
respondent on 2nd March, 1959 and his subsequent order of 23rd March, 1959. 
The 4th appellant was subsequently appointed an additional trustee and was there- 
after added as a petitioner to, the said petinon on 12th October, 1959. 


"In their Writ Petition, the appellants alleged that the said regulation had ceased 
to be operative in Hyderabad by reason of settion 6 of Part B States (Laws) Act, 1951 
(III of 1951) which had been extended to Hyderabad as from ist April, 1951. 
Section 6 of the said Act provides that if immediately before the appointed day, 
there was ın force in any Part B State any law corresponding to any of the Acts or 
Ordinances now extended to that State, that shall, save as otherwise expressly pro- 
vided, stand repealed. Amongst the laws extended to Hyderabad by the said Act 
were the Indian Trust Act, 1882, Charitable Endowments Act (VI of 1890) and 
Charitable and Religious Trusts Act (XIV of 1920) Subsequently, by Central 
Act II of 1951, the Civil Procedure Code was made applicable to Hyderabad and 
section 92 of the said Code thus applied to proceedings contemplated by it. The 
appellants urged that the aforesaid laws which were thus extended to Hyderabad 
corresponded to the Hyderabad Endowments Regulation and so, by virtue of the 
provisions of section 6 of the Part B States (Laws) Act, the said Regulation stood 
repealed as from 1st April, 1951 — According to the appellants, the said Regulation 
and the Rules framed thereunder were ultra vires also for the reason that tMey were 
violative of the fundamental rights guaranteed by Articles 14, 19 and 31 of the 
Constitution. It 1s broadly on these grounds that the appellants based their claim 
for an appropriate-writ against both the respondents 


On the other hand, the respondents contended that the Regulation and the 
Rules framed «thereunder were not co-extensive with the provisions of the Acts 
which had been extended to Hyderabad by the Part B States (Laws) Act and so, 
section 6 of the Act was inapplicable to them ‘the respondents also pleaded 
that the said Regulation and the Rules did not contravene any of the fundamental 
rights guaranted by Part III of the Constitution. As to the orders issued by 
respondent No 1, ıt was the respondents’ case that the said orders were justified 
and could not be set aside. 


The High Court held that the order passed by the 1st respondent prohibiting 
the disbursement of moneys by the appellants was inappropriate and that the first 
respondent was not justified 1n directing the seizure of account books and records 
and taking forcible possession of the same However, on the main points raised 
by the appellants, the High Court has held that section 6 of the Part B States (Laws) 
Act did not apply and so, the Regulation and the Rules framed thereunder cannot 
be said to have been repéaled as from 1st April, 1951. The contention raised by 
the appellants that the said Regulation and the Rules contravened the fundamental 
rights guaranteed by Articles 14, 49 and 31 was likewise rejected. In the result, 
the High Court dismissed the Writ Petition filed by the appellants The appellants 
then applied for a certificate to the High Court, but their application was rejected. 
That 1s why the appellants moved for and obtained Special Leave from this Court 
and it 1s with the Special Leave thus granted to them that they have come to this 
Court by the present appeal The appeal seeks to raise the same two questions for 
our decision. 


While the appeal was pending in this Court, certain developments took place 
in regard to the trust in question and it 1s necessary to mention them. It appears 
that on roth September, 1956, the Muslim Wakf Board, Hyderabad, constituted 
under section 9 of the Wakf Act, 1954 (Central Act No. XXIX of 1954), wrote to 
the Secretary of the Trust that in the opinion of the Board, the Trust was a wakf 
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within the meaning of the Wakf Act and that steps should be taken for its registra- 
tion under section 28 of the said Act. For nearly three years thereafter, no step was 
taken to register the wakf nor did the Board pursue its demand that the trust should 
be registered In March, 1959, however, the Board sent a further communication 
to the Secretary and called upon him to get the trust registered. The appellants 
did not comply with this requisition. On 18th December, 1960, the Board purported 
to exercise 11s authority under section 28 of the Wakf Act and itself caused the regis- 
tration of the trust to be made. The registration so made was published in the 
Andhra Pradesh Official Gazette on 12th January, 1961. Respondent No 2 
then moved the Andhra High Court by a Writ Petition No. 791 of 1961 for quathing 
the said registration of the Trust. It urged that the trust in question was not a 
wakf and so, the provisions of the Wakf Act were inapplicable to 1t ; and thus, 
the validity of the registration of the trust became a matter of dispute between the 
Wakf Board and respondent No. 2. 


When this appeal was called on for hearing before this Court on 6th December, 
1961, the learned counsel for both the parties informed the Court about the develop- 
ments in question and stated that the registration of the trust had changed the com- 
plexion of the dispute which made 1t necessary that this Court should consider the 
~ nature of the trust and decide whether the registration of the said trust under sec- 
tion 28 of the Wakf Act was valid or not. Meanwhile, on gth August, 1961, the 
Wakf Board had applied to intervene 1n the present appeal, so that when the appeal 
was heard by this Court on 6th December, 1961, the appellants, the respondents 
and the Wakf Board were all heard and by consent, ah order was passed that the 
appellants should be allowed to urge additional grounds in support of their appeal, 
these grounds being based on the registration of the trust. It was also ordered 
that the Wakf Board be permitted to be added as a party to the appeal, and that 
all the parties should be permitted to file additional statements in the case within 
the time specified. When the parties obtained this order by consent, it was under- 
stood that they would make the necessary application to the Andhra High Court 
for adjournment of the hearing of the Writ Petition No. 791 of 1901, filed by res- 
pondent No. 2, pending the decision of the appealin this Court. The result of this 
consent order 1s that all the points of dispute between the parties would be decided 
by this Court and so, the final decision of this Court would govern the decision of 
the Writ Petition filed by respondent No. 2 in the Andhra High Court against the 
Wakf Board. In pursuance of the said consent order, the appeal has now come 
before us for final disposal. 


It is common ground that if the trust is held to be a wakf within the meaning 
of the relevant provisions of the Wakf Act and its registration under section 28 1s 
found to be valid, the impugned Regulation and the Rules framed thereunder would 
be inapplicable to the said trust and so, in that event, the appeal would have to be 
allowed If, on the other hand, ıt 1s held that the trust is not a wakf and that the 
provisions of the Wakf Act are inapplicable to 1t, then its registration under section 
28 of the said Act would be invahd, and the contentions which the appellants ini- 
tially wanted to raise in their appeal would fall to be considered. That is why, 
logically, the first point to consider 1n this altered situation would be whether the 
Wakf Board was justified in registering the trust under section 28 of the Wakf Act 
(hereinafter called the Act) ; and that takes us first to consider the nature of the 
wakf to which the Act applies. 


The Act was passed in 1954 for the better administratiom and supervision of 
wakís. Section 3 (1) defines a wakf as meaning a permanent dedication by a 
person professing Islam of any movable or immovable property for any purpose 
recognised by the Muslim law as pious, religious or charitable and includes :— 


(1) a wakf by user ; 
Gi) mashrut-ul-khidmat , and 


(i1) a wakf-alal-aulad to the extent to which the property is dedicated for 
any purpose recognised by, Muslim law as pious, religious, or charitable , 
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and “ wakif? means any person making such dedication Consistently with this 
definition of “ wakf”, a “beneficiary” has been defined by section 3 (2) as mean- 
ing a person or object for whose benefit a wakf 1s created and it includes religious, 
pious and charitable objects and any other objects of public utility established for 
the benefit of the Muslim community It 1s thus clear that the purpose for which a 
wakf can be created must be one which is recognised by Muslim law as pious, 
1ehgious, or charitable, and the objects of public utility which may constitute bene- 
fiaaries under the wakf must be objects for the benefit of the Muslim community. 
Naturally, the wakf contemplated by the Act can be either “ Shia wakf " or * Sunni 
wakf” ; Shia wakf meaning a wakf governed by Shia law (section 3 (y) and Sunni 
wakf meaning a wakf governed by Sunn: lay (section 3 (k)) This broad division 
of wakfs into two categories 1s reflected in other provisions of the Act. Section 4 (3) 
provides, inter aha, that the Commissioner, shall, after making such enquiry as he 
may consider necessary, submit his report to the State Government containing the 
specified particulars—amongst them 1s the particular 1n regard to the number o 
wakfs in the State, showing the Shia wakfs and Sunni wakfs separately. It would 
thus be clear that the preliminary survey of wakfs contemplated by section 4 15 
intended to collect data about the wakfs 1n the State to divide them 1nto Shia wakfs 
and sunni wakfs separately. Then 1n regard to the appointment of the members 
of the Board with which section 11 deals, the Proviso to the said section lays down 
that in determining the number of Sunni members or Shia members 1n the Board, 
the State Government shall have regard to the number and value of Sunni wakfs 
and Shia wakfs to be administered by the Board Section 6 provides for the settle- 
ment of a dispute in regard to the question as to whether a wakf 1s a Shia wakf or a 
Sunni wakf and section 15 which deals with the functions of the Board has ap expla- 
nation which provides that the powers of the Board shall be exercised,— 


3 (1) 1n the case"of a Sunni wakf, by the Sunn: members of the Board orily ; 
an 


(3) in the case of a Shia wakf, by the Shia members of the Board only. 
It is thus clear that the wakf contemplated by the Act can be either a Shia wakf or a 
Sunni wakf and the provisions with regard to the management of the wakf are 
accordingly made on that basis. 


The Muslim character of the wakf ıs also emphatically brought out by certain 
other provisions of the Act. The Proviso to section 15 (1), for instance, requires 
that in exercising its powers under the Act in respect of any wakf, the Board shall 
act in conformity with the directions of the wakif, the purposes of the, wakf and any 
usage or custom of the wakf sanctioned by the Mushm law Similarly, section 15 
(2) (7) lays down that the Board has power to sanction leases of property for more 
than three years or mortgage or exchange of properties according to the provisions 
of Muslim law. Section 21 requires that there shall be a Secretary to the Board 
who shall be a Muslim and he shall be appointed by the State Govefnment m con- 
sultation with the Board , and section 13 provides that a person shall be disqualified 
for being appointed a member of the Board if he is not a Muslim There can, 
therefore, be no doubt that the wakfs with which the Act deals are trusts which are 
treated as wakfs under the definition of section 3 (1) and as such, a trust which does 
not satisfy the tests prescribed by the said definition would be outside the Act 
This position 1s not disputed. 


At this stage, it is necessary to distinguish between wakfs recognised by Muslim 
law and ieligious endowments recognised by Hindu Law on the one hand and 
public charitable trusts as contemplated by the English law on the other. This 
question has been considered by the Privy Council in Vidya Varuth: Thirtha v. 
Balusami Ayyar & others1. Mr. Ameer Ali who delivered the judgment of the Board 


observed that ; 
` 


T manae r e M e e a e e 
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“1t 15 to be remembered that a * trust’ ın the sense in which the expression 1s used ın English. 
law, 1s unknown to the Hindu system, pure and simple Hindu piety found expression in gifts to. 
idols and 1mages consecrated and installed in temples, to religious institutions of every kind, and for 
all purposes considered meritorious in the Hindu social and religious system , to Brahmins, Goswam is, 
Sanyasis, etc : When the gift 1s directly to an idol or a temple, the seisin to» 
complete the gift ıs necessarily effected by human agency. Called by whatever name, he 1s only the 
manager or custodian of the 1dol or the institution In no case 1s the property conveyed. 
to or vested mn him, nor s he a trustee ın the English sense of the term, although ın view of the obliga- 


tions and duties resting on*him, he 1s answerable as a trustee in the general sense for mal-admmistra- 
tion” (p 311) 


Thus, these observations show that the basic concept of a 1eligious endowment 


under Hindu Law differs in essential particulars from the concept of trust known 
to English Law. ° 


Similarly, the Muslim law relating to trusts differs fundamentally from the 
English law. According to Mr Ameer Ah, 

“the Mohammadan law owes its origin to a rule laid down by the Prophet of Islam , and 
means ' the tying up of property in the ownership of God the Almighty and the devotion of the profits 
for the benefit of human beings’ As a result ofthe creation ofa wakf, the right of wakf1s extinguished 
and the ownership 1s transferred to the Almighty The manager of the wakf is the mutawalh, the 
governor, superintendent, or curator But m that capacity, he has no right in the property belonging. 
to the wakf , the property ıs not vested ın him and he is not a trustee ın the legal sense ” 


Therefore, there 1s no doubt that the wakf to which the Act applies 15, 1n. essentiab 
features, different from the trust as 1s known to English law. 


Having noticed this broad distinction between the wakf and the secular trust 
of a pubhc and religious character, it is necessary to add that under Muslim law, 
there 1s no prohibition against the creation of a trust of the latter kind Usually, 
follower of Islam would naturally prefer to dedicate their property to the Almighty 
and create a wakf in the conventional Mahommedan sense. But that is not to 
say that theffollower of Islam is precluded from creating a public, religious or 
charitable trust which does not conform to the conventional notion of a wakf and 
which purports to create a public religious charity in a non-religious secular sence. 
This position is not in dispute. Therefore, the main question which calls for our 
decision 1s . Is the trust executed by the Nizam a wakf to which the provisior s of 
the Act apply or ıs ıt a public charitable trust falling outside the said Act? and 
the decision of thisquestion would obviously depend upon the construction of 


the document by which the trust 1s created and it is to that problem that we will 
now turn. l 


In construng the document by which the trust is created by the Nizam, 1t is. 
necessary to read 1ts material portion. Clauses 1 to 4 are relevant for our purpose — 


“ This indenture made at Hyderabad the 14th day of June, 1954 between His Exalted Highness 
Nawab Sir Osman Alı Khan Bahadur, GCS I, C B E., The Nizam of Hyderabad and Berar (herein- 
after called * the settlor? which expression shall unless repugnant to the context or meaning thereof 
be deemed to include his heirs, executors and administrators) of the one part and Nawab Zain Yar 
Jung Bahadur of Hyderabad, Muslim, inhabitant and Vapal Pangunni Menon of Bangalore, 
Hindu, mhabitant (heremafter called ‘the Trustees? which expression shall unless repugnant to the 
context or meaning thereof be deemed to 1nclude the survivors or survivor ofthem and the Trustees 
for the time being of these presents and the heirs executors and admunistrators of the last surviving 
Trusteetheir or hus assigns) of the’ other part 


Whereas the Settlor has prior to the execution of these presents, made full and ample provisions 
for the several members of his family which enable them to mamtain themselves ın comfort in accord- 
ance with and benefiting the station of life in which Providence has placed them and the Settlor has 
fulfilled his duty as the head of the family towards them so that with the help of God Almighty they 
will be able to lve ın reasonable comfort even in the altered conditions existing in the present times , 


And whereas 1n so doing the Settler has parted with a large portion of his wealth and assets , 


And whereas the Settlor feels that he should now devote and dedicate a substantial part of his 
remaining assets for being utilised for the relief of the poor particularly in the State of Hyderabad 
and for the maintenance of religious institutions, particularly in the State of Hyderabad and for the 


advancement of education and for other charitable purposes without distinction of religion, caste 
or creed ; Tc 


And whereas in view of the deteriorating economic conditions particularly in the State of Hydera- 
bad the need to help the poor and the mdigent is much greater now than before and the Settlor 
is therefore desirous of making Charitable trust of the shares, securities and moneys particularly describ- 
ed inthe schedule hereunder written (including all the rights incidental or attached to his holding 
thereof) of which he 1s at preseng the sole owner ; 
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And whereas the Trustees have agreed to become the first Trustees of those presents as 1s testified 
by their bemg parties to and executing these presents , 


And whereas the sum of Rs 88,490 (Rupees eighty-eight thousand four hundred and ninety only) 
mentioned ın the schedule hereunder written has been paid by the Settlor to the Trustees by a cheque 
drawn ın their favour this day before the execution of these presents 


Now this Indenture witnesseth as follows 


] For effecting his said desire and ın consideration of the promises the Settlor doth hereby 
declare that he has, prior to the execution of these presents, paid and transferred and he doth hereby 
confirm such payment and transfer unto the Trustees of all that the said sum of Rs 88,490 (rupees 
eighty-eight thousand four hundred “and nmety only) included in the schedule hereunder written 
and further the Settlor doth hereby assign and transfer unto the Trustees all those shares and securities 
described in the schedule hereunder written together with all the rights of the Settlor mcidental 
or attached to his holding of the the said shares and securities and all the estate nght, title and interest, 
property, claim and demand whatsoever at law and in equity of the Settlor of, 1n and to the said 
moneys, shares and securities and every part theréof ‘to have and to hold receive and take’ all 
and singular the said moneys shares and securities described in the schedule hereunder written unto 
the Trustees for ever upon the Trusts and with and subject to the powers, provisions, agreements and 
declarations hereinafter appearing and contained of and concerning the same 


2 The Trustees do hereby declare that they, the Trustees shall hold and stand possessed of 
the said shares, securities and moneys described 1n the schedule hereunder written and all the rights 
incidental or attached to the holding of the said shares and securities by the Settlor (all which are 
heremafter for brevity’s sake referred to as ‘the Trust Fund’ which expression shall also include 
cash and any other property and investments of any kind whatsoever nto which the same or any part 
thereof might be converted, invested or varied from time to time or such as may be acquired by the 
Trustees o1 come to their hands by virtue of these presents or by operation of law or otherwise how- 
soever 1n relation to these presents) upon the Trusts and with and subject to the powers, provisions, 
agreements and declarations hereinafter declared and contained of and concerning the same 


3 The trustees shall hold amd stand possessed of the Trust Fund upon the following "Trusts: 


: (a) To manage the Trust Fund and collect and recover the 1nterest, dividends and other income 
thereof , 


(b) To pay and discharge out of the income of the Trust F und all expenses and charges for 
collecting and recovering the mcome of Trust Fund and the remuneration of the Trustees 
payable under these presents and all other costs, charges and expenses and outgoings of and mcidental 
to the trusts created by these presents and the administration thereof , 


. 
(c) To pay or utilise the balance of such interest dividends and other income of the Trust 
Fund (hereafter called ‘ the net mcome of the Trust Fund’) and if the Trustees so desire the corpus 
of the Trust or any part of the corpus for all or any one or more of the following charitable purposes 
ın such shares and proportions and ın such manner in all respects as the Trustees shall in their 
absolute discretion think fit, that 1s to say— 


(1) for the rehef of the poor, particularly in the State of Hyderabad (Deccan) including the 
establishment, maintenance and support of institutions or funds for the relief of any form of poverty, 


(u) for the maintenance, upkeep and support of public religious institutions, and otherwise 
for the advancement of religion particularly ın the State of Hyderabad (Deccan) To The Intent that 
the benefit of the present clause shall not be restricted to any particular religion, 


(u) for the advancement and propagation of education and learmng, particularly among 
the inhabitants of the State of Hyderabad (Deccan), including the establishment, maintenance an 
support of colleges, schools or other educational institutions, professorships, lectureships, scholarships 
and prizes, particularly for the benefit of the mhabitants of the State of Hyderal*ad (Deccan), 


(iv) for giving medical aid and relief, particulary to the inhabitants of the State of Hyderabad 
(Deccan), including the establishment, maintenance arid support of institutions or funds for medical 
aid and relef, and 


(v) for the advancement of any other object of general public utility, particularly in the State 
of Hyderabad (Deccan). 
4 The trust and charity hereby created shall be called‘ H.E H the Nizam's Charitable Trust’. 
5 * * * * * » 


It 1s urged by Mr. Pathak who appeared for the Board that the significant 
feature of the document 1s the desire of the Settlor to devote and dedicate a sub- 
stantial part of his remaining assets for being utilised for religious purposes, and that 
is the distinguishing feature of wakfs His argument 1s that 1n dealing with the 
character of the trust created by the document, we should not attach umportance 
to the words like the “ Settlor ” and the “ Trustees " because words are a mere 
matter of form and the character of the document must be judged from the substance 


of its provisions and not their form. The intention of the document is the desire 
S—12 
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of the settlor to dedicate the property which 1s 1ts subject-matter to purposes recogni- 
sed as charitable by Muslim law and so, though the appellants are described as 
Trustees and though there are certain expressions showing that the property has 
vested in them, we should not lose sight of the basic concept which actuated the 
settlor in executing the document and that concept 1s one of dedication on which 
wakfs are based. 

€ 


It is also urged that the effect of clauses relating to the vesting of the property 
in the appellants as Trustees should be judged in the light of the character of the 
property with which the document deals The subject-matter of the trust ıs movable 
property and unless the said property*was assigned to the appellants, they would 
not have been able to deal with it, and that alone 1s the basis and the justification 
for the vesting provisions in the document. Therefore, too much xmportance 
should not be attached to the said provisions and it should not be held that since 
there 1s a vesting of legal title in the appellants, the transaction is a trust and not a 
wakf The pervading idea of the document 1s the dedication of the property to 
purposes recognised by Muslim law as valid for a wakf and 1t is only as a means to 
give effect to that idea that the propeity has been vested in the appellants. That, 
in brief, ıs the main argument in support of the'plea that the trust ıs a wakf to which 
the provisions of the Act apply. 


On the other hand, there are certain other bioad features of the transaction 
which are wholly inconsistent with the notions of a waké. The outstanding 1mpres- 
sion which the document creates 1s that the settlor wanted to create a trust for 
charitable purposes and objects in a secular and comprehensive sense, unfettered 
and unrestricted by the religious considerations which govern the creation of wakf. 
Even the clause on which Mr Pathak 1elies for the purpose of showing the intention 
to dedicate the property to Almighty makes ıt perfectly clear that amongst the objects 
for which the trust was created were included other charitable purposes without 
distinction of religion, caste or creed, and that obviously transgresses the lumuts 
prescribed by the requirements of a valid wakf. The same comprehefisive character 
of the charitable purpose which the settlor has in mind 1s equally emphatically 
brought out by clause 3 (c) (11). Clause 3 provides that the Trustees shall hold 
and stand possessed of the Trust Fund upon the Trust specified 1n sub-clauses (a) 
to (c) Sub-clause (c) (11) refers to the maintenance, upkeep and support of public 
religious institutions, and otherwise for the advancement of religion, particularly 
in the wtate of Hyderabad , and ıt adds that the benefit of the present clause shall 
not be restricted to any particular religion. A public charitable purpose which 1s 
not limited by considerations pertaining to one 1eligion or another could not have 
been more eloquently expressed. The dominant intention of the settlor in creating 
the trust was to help public charity ın the best sense of the words, “ public charity ” 
not confined to any caste, religion or creed ; and it 1s 1n that sense that the religious 
institutions which are within the purview of the trust are all religious institutions 
not confined to any particular religion Then look at clause 3 (c) (v). It provides 
that the trust property can be utilised for the advancement of any other object of 
general public utility, particularly in the State of Hyderabad. It ıs true that the 
settlor wanted the objects of general public utility in Hyderabad to be preferred 
and 1n that sense the document discloses a desire to prefer the objects of general 
public utility situated within the territorial limits of Hyderabad. ` But ıt 1s plain 
that 1t was farthest from the mind of the settlor to 1mpose a limitation that the objects 
of general public utility should be confined to those recognised as such by Muslim 
law. It is thus clear that the outstanding feature of the trust disclosed by these 
provisions 1s plainly inconsistent with the concept of a wakf and that itself would 
rule out the view that the document creates a wakf and not a comprehenstve public 
‘charitable trust. 


It is true that a large number of provisions contained in the document are 
Consistent with the view that the document creates a wakf as much as they are 
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consistent with view thatitcreates a public charitable trust as distinguished from 
wakf, Itis, howevcr, patent that there are some clauses which are inconsistent 
with the first view, whereas with the latter view all the clauses are consistent In 
other words, ifthe construction for which the Board contends is accepted, some 
clauses would be defeated, whereas if the construction for which the respondents 
contend is upheld, all the clauses in the document become effective In our opinion, 
it 1 an elementary rule of construction that if two constructions are reasonably 
possible, the one which gives effect to all the clauses of the document must be 
preferred to that which defeatstome of 1ts clauses. Itisnotin dispute that if the 
document 1s held to be a wakf, the directions in the document that charitable 
purposes should be selected without distencton of religion, caste or cieed, 
would obviously be defeated and that undoubtedly supports the conclusion that the 
document evidences a public charitable trust and not a wakt. 


Besides, the clause on which the argument of dedication 1s based cannot be 
divoiced from the provision contained ın the said clause which provides for chari- 
table purposes without distinction of religion, caste or creed and so, the intention 
of the settlor was to help not only charities which would fall within the definition 
of a wakf but also charities which would be outside the definition ; and so, the whole 
argument of dedication breaks down because the idea of dedication 1s not confined 
to purposes which are recognised as charitable by the definition of the Act but extends 
far beyond ıts narrow limits. In this connection, it may be relevant to recall that 
it would be competent to the Trustees to devote a substantial part of the income, 
and may be even the whole gf the income, to a purpose which may be outside the 
limits of wakf by virtue of their powers under clause 3 (c) of the document, 4nd that 
plainly suggests that the vision of the settlor was not confined to the narrow limits 
prescribed by the conditions as to a valid wakf. 


It is in this context that the other provisions about vesting must be considered. 
The document, calls the author of the trust as the “‘ Settlor " and the appellants as 
the “ Trustees ” and that introduces the concept of the Trust as contemplated by 
Enghsh Law Clause 1 of the document specifically assigns and transfers unto 
the appellants all those shares and securities described in the schedule which are 
the subject-matter of the trust. This clause, in terms, transfers the shares and 
securities to the Trustees and so, the legal title 1n respect of the subject-matter of 
the trust vests in the Trustees The argument that the provision for vesting had 
to be made because the property 1n question 1s movable property, does not carry 
conviction because the whole scheme of the document appears to be to vest the title 
in the Trustees and gives them absolute discretion to use the said property and its 
income for any of the charitable purposes specified 1n the document Thus, the 
vesting provision has not been adopted as a means to carry out the intention to 
dedicate the property to the Almighty but ıt constitutes the essential basis of the 
transaction and that is to transfer the legal title of the trust property to the Trustees. 
In that sense, clause 14 Which confers on the Trustees absolute discretion to deal 
with the property in any manner they like, as well as clauses 18 and 24 which clothed 
them with authority to employ servants in their uncontrolled discretion and to 
appoint a Commuttee for management of the Trust, become more esaily intelligible. 
In this connection, we may also notice the fact that the appointment of non-Muslums 
as Trustees which 1s prohibited by the Act, 1s an indication that the Settlor did not 
regard the trust as falling within the said statutory prohibition ; likewise, the 
scheme of management of the trust which the Trustees are given liberty to adopt 1n 
administering the trust, 1s completely free from the regulations based on Muslim law 
which the 1elevant sections of the Act have prescribed. These several features of the 
trust support the conclusion that the trust 1s not a wakf and does not fall within the pro- 
visions of the Act. We have carefully considered all the relevant provisions of the docu- 
ment and we are satisfied that on a fair and reasonable construction, the document 
must be held to have created a trust for pubuc charitable purposes, some of which 
are outside the limits of the wakf and so, the conclusion js inescapable that the trust 
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created ıs not a wakf but a secular comprehensive public charitable trust. In that 
view of the matter, section 3 (1) of the Act cannot apply to the trust and its regis- 
tration under section 28 1s invalid and inoperative. 


K.S. ————— Order accordingly. 
THE SUPREME COURT OF INDIA. 
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Cisl. Procedure Code (V of 1908), Order 30 and Order 21, Rule 50—Decree against the firm—Execution- 
agent tors not served tn the sust—Defences open to the partner not served —What are—Luubilsty of such partner 
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Order 30 of the Code permits suits to be brought against firms. The summons may be issued) 
against the firm or against persons who are alleged to be partners individually ‘The suit, however, 
proceeds only against the firm Any person who 1s summoned can appear, and prove that he 1s not 
a partner and never was , but 1fhe raises that defence, he cannot defend the firm. Persons who admit 
that they are partners may defend the firm, take as many pleas as they like but not enter upon issues. 
between themselves When the decree 1s passed, 1t 1s against the firm Such a decree 1s capable 
of being executed against the property of the partnership and also against two classes of persons in- 
dividually ‘They are (1) persons who appeared m answei to summons served on them as partners and. 
either admitted that they were partners or were found to be so, and (2) persons who were summoned. 
as partnerebutstayed away The decree can also be executed against persons who were not summoned 
in the suit as partners, but rule 50 (2) of Order 21 gives them an opportunity of showing cause and 
the plaintiff must prove theirliability This enquiry does not entitle the person summoned to reopen: 
the decree He can only prove that he was not a partner, and in a proper case, that the decree 1. 
the result of collusion, fraud or the like But, he cannot claim to have other matters tried, so to 
speak, between himself and his other partners Once he admits that he 3s a partner and has no 
special defence of collusion, fraud, etc , the Court must give leave forthwith. 

Appeal from the Judgment and Decree dated the 25th Septefnber, 1957, of 
the, Allahabad High Court, in Civil Revision No. 81 5 of 1955 


M C. Setalvad, Attorney-General for India (B P. Maheshwari, Advocate, with. 
hum), for Appellants. 


S. M. Sikri, Advocate-General for the State of Punjab (K. P. Gupta, Advocate, 
with him), for Respondent No 1. 


The Judgment of the Court was delivered by 


Hidayatullah, F —Yhis ıs an appeal on a certificate granted by the High Court 
of Allahabad against an order dated 25th September, 1957, dismissing a Revision. 
Petition filed by the present appellant 


The facts of the case are very sumple Messrs. J. K. Jute Mills Co., Ltd. (the- 
answering respondents), entered into a contract with a firm, Messrs. Bırdhı Chand 
Sumer Mal, for the supply of certain articles The contract was entered into by- 
one Seth ‘likam Chand, a partner in the firm. One of the terms of the contract 
was that in a case of a dispute between the parties, ıt would be referred to the Mer-- 
chants Chamber of Commerce, Kanpur, for arbitration. It appears that a dispute 
arose, which was referred to the Chamber of Commerce, and an award in favour 
of the Mills was given on 8th January, 1947 Two years later, the award was made 
into a rule of the Court, and a decree followed in favour of the Mills. The firm. 
of Birdhi Chand Sumer Mal consisted of two partners, the other partner was 
one Mr. Pandrya, the predecessor-in-interest of Seth Gambir Mal Pandiya, the 
appellant In execution of the decree passed against the firm, the Mills wished 
to proceed against the personal property of Mr Pandiya, and filed an application 
for the leave of the Court under Order 21, rule 50 (2) ofthe Code of Civil Procedure. 
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In answer to the notice which was issued, the appellant, Seth Gambir Mal Pandiya 
appeared and raised objections He contended that he had not been served in 
the proceedings relating to the arbitration , nor of the making and the filing of 
the award in Court. He also contended that Seth Tikam Chand, who had signed 
the contract containing the arbitration clause with the Mills, had no authority to 
enter into an agreement containing such a clause or to refer the dispute to arbitra- 
tion on behalf of the other partner He, therefore, mainjained that the award 
was not binding on hun 


The contentions of the appellant were not accepted by the First Civil Judge, 
Kanpur, who allowed the- application of the Mills and granted them leave under 
the rule The appellant then filed an application for Revision in the High Court 
of Allahabad, which was heard by C B Agarwala and Beg, JJ. Agarwala, J., 
held that although the decree passed against the firm was to be deemed to have 
been passed against all the individual partners thereof, ıt was binding proprio vigore 
only against the partnership property and personally against those persons, who 
are mentioned ın clauses (b) and (c) of rule 50 (1), Order 21, and that the decree 
-was not binding against the appellant, who had not been served 1n the suit and 
would be binding only when a summons was served upon him to appear under 
sub-rule (2) and his liability was determined. The 1eason given by the learned 
Judge was that a person who was not served in the suit could question his personal 
liability under the decree, even though he admitted himself to be a partner, upon 
any ground which was open to him if he had been served in the suit, and that such a 
person could raise the objegtion that as the decree was the result of an award which 
was based upon an agreement of reference to arbitration to which he was not a 
-party, he was not personally liable under the decree Beg, J., on the otker hand, 
held that inasmuch as the appellant admitted that he was a partner in the firm of 
Birdhi Chand Sumer Mal, he was not entitled to raise any objection either to the 
contract or the reference to arbitration or the award The learned Judges having 
disagreed about the 1nterpretation to be placed on sub-rule (2) of rule 50, the case 
was laid before Mukherji, J. He agreed with the conclusion of Beg, J., and in 
accordance wath his opinion, the application for Revision was dismissed. The 
Divisional Bench, however, certified the case as fit for appeal to this Court, and the 
present appeal has been filed. 


Order 21, rule 50 of the Code of Civil Procedure reads as follows '— 


* 50. (1) Where a decree has been passed against a firm, execution may be granted— 
(a) against any property of the partnership ; 


(b) against any person who has appeared 1n his own name under rule 6 or rule 7 of Order 30 
or who has admitted on the pleadings that he 1s, or who has been adjudged to be, a partner , 


(c) against any person who has been individually served as a partner with a summons and 
has failed to appear: 


Provided that nothinginthissub-ruleshall bedeemedtolimitor otherwiseeffect the provisions 
of section 247 of the Indian Contract Act, 1872. 


(2) Where the decree-holder clams to be entitled to cause the decree to be executed against 
any person other than such a person as 1s referred to ın sub-rule (1), clauses (b) and (c) as being a 
partner in the firm, he may apply to the Court which passed the decree for leave, and where the lia- 
‘bility is not disputed, such Court may grant such leave, or, where such liability 1s disputed, may 
order that the liability of such person be tried and determined ın any manner in which any issue in 
a suit may be tried and determined. 


(3) Where the liability of any person has been tried and determined under sub-rule (2), 
the order made thereon shall have the same force and be subject to the same conditions as 
to appeal or otherwise as if ıt were a decree 


(4) Save as against any property of the partnership , a decree against a firm shall not release, 
render liable or otherwise affect any partner therein, unless he has been served with a summons to 
appear and answer." 

This rule deals with the execution of decrees obtained against firms. It enables 
the decree to be executed against the partnership assets. It also enables that the 
decree may be executed against any one who appeared in the suit, and admitted 
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that he was a partner or who was lawfully adjudged in the suit to be one It also 
enables that the decree may be executed against any person lawfully summoned 
in the suit as a partner but who did not choose to appear individually to defend 
the action Lastly, it provides that 1f it is desired to execute the decree against a. 
person as being a partner of the firm who does not belong to the categories already 
mentioned, then the leave of the Court must be obtained and the Court before grant- 
ing such leave should summon that person whose lability, unless he admits at, 
should be tried as an issue So far, the matter ıs quite sumple The difficulty 
appears only when one begins to give a meaning tg the expression “‘ the lability 
of such person ”, and this raises the question what kind of defences are open to 
such a person? "The learned Attorney-General has argued that the expression 
admits of a narrow construction, a wide construction and a construction which 1s 
in between the two The narrow construction, according to him, is that the only 
issue to be tried 1s whether that person was a partner or held himself out to be one. 
The wide construction, according to him, is that the issue may take 1n all defences 
open to the partnership not raised in the suit and also all defences personal to that 
person to avoid his individual liability. Under the middle view, according to him, 
the Court is to try an issue relating to the personal habihty of that person. On 
the other hand, the learned Advocate-General of the Punjab, who appeared for 
the respondent Company, contends that if the person summoned, admits that he 15 a 
partner, there ıs nothing further to try, and execution can issue against him ım- 
dividually without trying any other issue he may wish to raise. This contention 
as raised by the learned Advocate-General prevailed in the Allahabad High Court, 
while the contention of the learned Attorney-General was accepted by Agarwala, J. 


Order 21, rule 50 (2) of the Code deals with executions, but really is a part of 
the provisions relating to suits against firms. Those provisions are contained in 
Order go of the Code, and must be viewed alongside to get the true meaning of the 
words Order 30 and the provisions of rule 50 of Order 21 were taken from Order 
XLVIII-A of the Rules of the Supreme Court in England. Though there are slight 
variations in language, the provisions of our Code are in par: maleria. with the pro- 
visions of the Rules of the Supreme Court, as amended in 1891. Under common 
law, an action against firms was not known. ! All actions had to be brought against 
the partners individually After the Judicature Acts, rules were framed in 1883, 
which enabled actions to be brought against firms 1n the names of the firms. 


The rules provided forms for appearances by persons who entered appearances 
in answer to summons lawfully issued , but the later rules which are more exhaustive, 
though they do not dispense with the forms of appearance, prescribe how the pre- 
sence of the firm and of individual partners is to be secured and how defences are 
to be raised Itis not necessary to reproduce the English rules. They are to be 
found in the Annual Pracuce, Vol. I, page 1151 (1962) Therules of 1891 are almost 
reproduced as Order 30 and Order 21, rule 50 of the Code of Civil Procedure. 
Order 30 dealsewith procedure in suits against firms in the firm name, and Order 
21, rule 50, with the execution of decrees obtained against firms. These provisions 
are in themselves a Code. To understand the meaning of rule 50 (Order 21), 
one must first consider the provisions of Order 30, which contains ten rules. The 
first rule enables a plaintiff to sue in the name of the firm, two or more persons liable 
as partners, or of which they were partners when the cause of action accrued ; and 
the plaintiff may also apply to the Court for a statement of the names and addresses. 
of the persons who were, at the time of the accrual of the cause of action, partners 
in such firm The rule also permits the signing of the written statement and the 
verification by one partner only The second rule enables the defendant to ask 
for the disclosure of the names of partners, where a firm sues as a plaintiff. 'T'he 
third rule then provides for service of summons upon the firm and the partners. 
Such summons may be served, as the Court may direct : 


(a) upon all or any of the partners; or 


(b) upon any person having control or management of the business, at the principal place of 
business of the firm within India. 
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A service upon the firm 1s deemed to be good service, whether all or any of the part- 

ners are within or without India. But if the firm 1s dissolved to the knowledge 
of the plaintiff, the summons must be served on every person within IAndia whom 

itis sought to make hable — The fourth rule provides for right of suit on death of 
partner. We are not concerned with that eventuality The fifth rule then provides 

that where the summons 1s issued to a firm under rule 3, every person served shall 

be informed by notice whether he ıs served as a partner or 4$ a person having the 

control and management of the business or both , but in the absence of notice, 

the person 1s deemed to be served as a partner. Rule 6 lays down that persons 

served as partners 1n the name of the firm shall appear individually in their own 

names, but all subsequent proceedings shall, nevertheless, continue in the name 

of the firm Rule 7 then says that 1f a notice is served upon a person having the 

controlor management of the partnership, business, he need not appear unless he 

isa partner. Rule 8 enables a person served as a partner to appear under protest 
denying that he 1s a partner, but the appearance does not preclude the plaintiff 
from serving a summons on the firm and obtam an ex parte decree, if no other partner 
appears. The remaining rules do not concern us 1n this case. 


From the above analysis, 1t is clear that a plaintiff need sue only the firm, but 
if he wants to bind the partners individually he must serve them pesonally, for 
which purpose he can get a discovery of the names of partners of the firm. Persons 
served individually may appear and file written statements, but the proceedigs 
go on against the firm only. They may, however, appear and plead that they are- 
not partners or were not partners when the cause of action arose. But even if no: 
other partner appears, thereymay be a decree against the firm if the firm has been 
served with the summons ‘The gist of Order 30 thus ıs that the action proceeds 
against the firm, and the defence to the action by persons admitting that they 
are partners 1s on behalf of the firm. Persons sued as partners may, however, 
appear and seek to establish that they are not partners or were not partners when 
the cause of action arose , but if they raise this special plea, they cannot defend 
the frm This was laid down in connection with the analogous provisions of the 
English rule i? War & Co v McVicar & Co 1. Partners appearing and admitting, 
their positions as partners can only defend the firm, because the suit continues in 
the firm’s name The law is thus not concerned with a fight between the partners 
anter se, and an action between the partners 1s not to be tried within the action bet- 
ween the firm and the plaintiff Of course, the partners who admit that they are 
partners need not raise a common defence "They may raise inconsistent defences, 
but all such defences must be directed to defend the firm and the plaintiff must 
surmount all such defences See Ells v Wadeson?. The purport of the rules as 
well as the two English cases which have correctly analysed the rules on the subject 
(the English and the Indian rules being alike) 1s that the partnership 1s sued as a. 
partnership, and though the partners may put 1n separate defences, those defences 
must be on behalf of the firm Ifsome of the partners do not appear, those that do, 
must defend the-firm ; but 1f no prope: defence ıs raised by: thefa, the plaintiff 
cannot be deprived of a judgment. The judgment and decree thus obtained are 
executable against the partnership assets. This brings in the provisions of Order 21, 
rule 50 of the Code 


That rule enables a decree obtained against a partnership firm to be executed. 
against the property of the partnership. Next, 1t enables the decree to be executed 
individually against a person who appeared ın his own name under rule 6 or rule 7 
of Order 30 or who admitted on the record or was adjudged to be a partner Next, 
the decree can be executed against any person who 1s served individually as a partner 
but has failed to appear. Next, 1t permits the decree to be executed with the leave 
of the Court against persons belonging to the category of the persons above mentioned, 
provided that they are summoned and either admit their lability or after an issue 
is tried, their lability 1s determined. 
en a tme 


1 LR, (1925) 2 K B. 127. 2 LR. (1889) 1 Q B.D. 714. 
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A large number of cases decided in India and England have laid down the 
kind of issue which may be tried under Order 2r, rule 50 (2) of the Code and the 
cognate provisions of the English rules. Since the English cases are first in point 
of time, we shall begin with them. It must be remembered 1n this connection that 
the English rules prescribed forms for recording appearance by persons summoned 
in actions against firms. These are io be found in the Annual Practice, Vol I 
(1962), at page 1160,and are six ın number 


(1) AB., a partner in the firm of Brown & Co 
(2) A B, a partner 1n the firm of Brown, Evans & Co’, sued as Brown & Co 
(3) A B, a partner ın the firm of Brown & Co, at the time the alleged cause of action arose. 


(4) A B. served as a partner but who demes that he was a partner 1n the above named firm 
at any time 


(5) A B.served as a partner 1n the firm but who denies that he was a partner at the time of 
the accruing of the alleged cause of action 


(6) A person appears subsequently and desires to appear as a partner 


"These forms are appropriate to an action, but they are also used for persons sum- 
moned under Order XLVIII-A, rule 8, corresponding to our Order 21, rule 50 (2). 


In jackson v. Litchfieled!, which was decided prio: to the rules of 1891, the writ 
was 1ssued against a firm in the firm name. It was held that the judgment must 
be entered against the firm, but it could not be entered separately against an in- 
dividual member of the firm who made default in appearing 1n the action The 
decision thus was that if the action was against the firm, the judgment should be 
against the-firm. In Munster v. Cox?, the writ was against R & Co The appea- 
rance was “ R trading as R & Co." Judgment was by consent Later, the 
Judgment was sought to be executed against one Cox who was not summoned, 
and for this purpose, application was made for striking out the words “R sued as ” 
from the appearance recorded. This was disallowed On appeal Selborne, L.C. 
dealing with the former Order XLII, rule 8 (corresponding to Order 21, rule 50 
(2)), observed as follows : * 


** If execution was sought against any other person as being a member ofthe firm, then the Court 
"was to exercise 1ts discretion as to whether it would allow execution to issue or not, and upon what 
terms, and, as justice seemed to require, might let in the party sought to be affected by the judgment 
to the benefit of a defence, not indeed by tryimg the action over again, but by giving him, as against 
the application to make him answerable, the benefit of any defence which he might have had if he 
had been made a party on the record or had had notice of the proceeding, so as to relieve him from 
the risk of suffering by the collusion or the improper defence of his co-partner ” 


‘This would show that the defences which the person summoned to answer an execu- 
tion application can raise are the defences open to him if he had been summoned 
in the suit. Ifhe denies that he is or was a partner when the cause of action arose, 
the issue to be tried would be only that If he admits that he 15 or was a partner at 
the material tifne he can defend on the ground that the decree was the result of 
collusion, fraud or the like. e 


In Elhs v. Wadeson?, an action was brought against a firm in the firm name. 
There were two partners, one of whom died after the writ and appearance The 
surviving partner put 1n a defence not on behalf of the firm but a personal defence 
to the action, but this was disallowed. It was pointed out that if a partner 1s not 
served and is ignorant of the action, execution cannot be levied against him unless 
he is given an opportunity and the plaintiff must establish his habihty as a partner 
of the firm but the plaintiff ıs not required to meet a defence of a personal character. 


Again, in Davis v Hyman & Co $, ın an action against a firm, only one person 
entered appearance, and judgment was entered against the firm When the plaintiff 
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applied for a summons against another person under Order XLVIII-A, rule 8 
(Order 21, rule 50 (2)) the issue to be framed by the Master was : 


* Whether the said S. M H was or has held himself out as a partner ın the defendant firm." 
Phillimore, J., modified the issue to read : 


« Whether $ M H was at the date the bill of exchange sued on was given or at the date when 
the goods were supplied, a member of the defendant firm of Hyman & Go." 


"The Court of Appeal vacated the order of Phillimore, J. Surling, L.J., observerd— 


‘< Here we have a person who 1s alleged to be liable as a member of the defendant firm, and the 
only question which requires solution 1s whether his liability arises from his being a member ofthe 
firm or from his having held himself out as a partnes. ......... 


It is suggested that, 1f this form of order is adopfed, the defendant in the issue might be deprived 
ofsome defence that he might have had 1fhe had been served with the writ and had an opportunity 
ofappearmg nthe action As to this I would say that under the rule the question to be determmed 
is the general one of the liability,, as a member of the firm, of the person sought to be charged, and 
it seems to me that an issue could, in a proper case, be so framed as to include any proper defence. No 
such defence 1s suggested ın the present case.” AR 


In Wer & Co. v. McVicar & Cot., the action was against a firm. A person 
who was served as a partner entered appearance under protest denying that he 
was a partner. It was held that he could not at the same time raise the defence 
of the firm nor could he insist that the issue regarding his being a partner be tried 
first. Scrutton, L J, referred to the provisions of Order XLVIII-A, rule 8 (Order 
21, rule 50 (2)) to, compare the position in the trial of the suit and that in execu- 
tion, and made the following remarks : 


` e 

* .  . Order XLVIII-A, rule 8 provides thatan issue maybe directed to try the question 
whether the alleged partner 1s 1n fact a partner or not But it seems clear that 1n that issue he can- 
not raise the question ofthe liability of the firm, for 1f he could you might have two separate judgments 
on the same cause of action, the one already obtained for a specified amount in the action against 
the firm, and the other, for possibly a reduced amount or for nothing at all, on the triql of the 
issue under rule 8. ‘The only question that can be raised on the trial of that issue 1s whether the 
person against whom execution 1s sought was a partner at the material time or not." 


It was also observed in that case : 


* Order XLVIII-A, rule 8, assumes that judgment has already been obtained against the firm 
by proper service, and then proceeds to, point out who are the persons against whom ıt ıs to be 
enforced." 


The English cases thus establish that even in an action the defences may be 
of two kinds—(1) -a personal defence that a person summoned as a partner 1s not a 
partner and was not a partner at the time the cause of action accrued, (2) defence 
of the firm on the ground of collusion, fraud or the, like but not a personal defence. 
A person who raises the first defence 1s precluded from raising the second and a 
person who admits that he is a partner, can only defend the firm but not himself. 
These two rules apply to persons summoned, as partners. Persons not summoned 
as partners need not, appear. But their liability by that reason alone is neither 
enlarged nor discharged. Indeed, in our Code also, Order 21, rule 50 (4) lays down: 


“ Save as against any property of the partnership, a decree against a firm shall not release, render 
liable or otherwise affect any partner therein unless he has been'served with a summons to appear 
and answer." 


Where the person is sought to be made liable in execution, the defences he can raise, 
according to the English rulings above examined, are: (1) he can establish that 
he is not a partner or that he was not a.partner when the cause of action arose, 
and the plaintiff can prove that he held himself out as such ; (1i) he can relieve 
himself against collusion and fraud of his partner. He cannot, however, raise a 
defence to have the action tried over again and he cannot raise a defence personal 
to himself as against his partner or partners. 
rU d 


1. L.R. (1925) 2. K.B. 127. 
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We shall now consider the decisions of the High Courts in India. It will be 
found that, with the exception of one or two rulings, the same views have been ex- 
pressed in India also. In Jagat Chandra Battacharjee v. Gunny Hajee Ahmed}, a summon 
was served upon the firm but not upon one K. A decree was obtained against 
the firm and the decree-holder apphed to execute it against the legal representatives 
of K by attaching property forming the estate of K. It was admitted that K was 
a partner. It was hgld that the assets of K were liable. Sanderson, C.J., held 
that ifin an inquiry under Order 21, rule 50 (2) it were decided that a person sum- 
moned as a partner was, in fact, a partner, his liability is established. The inten- 
tion of the rule is to give an opportunity to such a person to dispute this lability. 
Buckland, J., held that if after appearance the liability is admitted the Court may 
aa leave forthwith, and that it is not open to the person summoned to challenge 

e decree. 


In In re Malabar Forests €? Rubber Co.*, Mirza, J., held that where a decree has 
once been passed against a firm, an individual partner who was not summoned 
personally, may be summoned in the execution proceedings, and can contend that 
he was not a partner but cannot be allowed to challenge the authority of the other 
partner or partners to enter'the transaction in dispute. In Bhagvan v. Hiran? 
Patkar and Murphy, JJ., took a different view. In that case, a plea that the partners 
were not authorised to refer a dispute to arbitration was allowed to be raised. 
Reliance was placed upon the fourth sub-rule of Order 21, rule 50. In Cooverji 
Varjang v. Cooverbar Nagsey*, the judgment of Wadia, J., from which an appeal was 
taken to the Divisional Bench is printed. In that judement, Wadia, J., held that 
under Order 21, rule 50 (2), the person summoned £o show cause may not only 
prove tHat he was not a partner but take other defences appropriate to his own labi- 
lity. The learned Judge apparently differed from Mirza, J. and preferred the view 
in Bhagwan v. Hiran®, and pointed out that the view was accepted in Jn re Tolaram 
Nathmull® and Chhatoo Lal Misser & Co. v, Narandas Baynath Prasad®. In the last 
mentioned case, two defences were raised—(1) that the person summoned was not 
a partner, and (2) that the decree could not be personally executed against him 
as he was a ward under the U.P. Court of Wards Act. The second plea was one 
of a special protection under law, and the case is thus distinguishable. 


The Bombay view has, however, changed in recent years. In Rana Harkishan- 
das v. Rana Gulabdas", Gajendragadkar, and Gokhale, JJ., dissented from Bhagwan v. 
Hirap? and laid down that in an enquiry contemplated under Order 21 , rule 50 (2) 
the only question that can be gone into is whether the person summoned as a part- 
ner to show cause was a partner at the material time or not. The learned Judges 
observed that unless the plea on this point by the person summoned to show cause 
succeeded, leave could not be withheld. According to the learned Judges, **lia- 
bility” in sub-rule (2) of rule 50 means-liabihty as a partner. ' They relied upon 
the decision of the Calcutta High Court'in C M. Shaham v. Havero Trading Co.8, 
in which Das, J. (as he then was) and on appeal Mc Nair and Gentle, JJ., had taken 
the same view and had dissented from the earlier Calcutta view. Rana Harkishan- 
das’s case”, was followed by another Division Bench of the Bombay High Court in 
Maharanee Mandalsakumar: Devi v. M. Ramnarain Prwate Lid.®, À simular view 
was earlier expressed by the Madras High Court in Kuppuswams v. Polite Pictures, 19 


In our judgment, the view expressed in these later cases is the correct one, 
As we have pointed out, Order 30 of the Code permits suits to be brought against 
firms. The summons may be issued against the firm or against persons who are 
alleged to be partners individually. The suit, however, proceeds only against 


LR. 53 Cal. 214, bs 


] I LL R. (1956) Bom. 193. 
9. ÀLR. 1932 Bom. 334. . (1944) 51 C.W N. 488. 

3. A.LR. 1932 Bom. 516. 9. ILR. (1959) Bom. 1468. 

4. ALR. 1940 Bom. 330. 10. (1955) 1 M.L.J. 172: LL.R. (1955) Mad, 
5. LL.R. (1939) 2 Cal. 312. 1106. . 


. LLR.( 
6. (1928) LL.R. 56 Cal. 704, e 


IÍ OFFICIAL ASSIGNEE 2. H, BASAVANNA GOWD 99 


the firm. Any person who is summoned can appear, and prove that he is not a 
partner and never was ; but if he raises that defence, he cannot defend the firm. 
Persons who admit that they are partners may defend the firm, take as many pleas 
as they hke but not enter upon issues between themselves. When the decree is 
passed, it is against the firm. Such a decree is capable of being executed against 
the property of the partnership and also aginst two classes of persons individually. 
‘They are (1) persons who appeared in answer to summons served on them as part- 
ners and either admitted that they were partners or were found to be so, and (2) 
persqns who were summoned 4s partners but stayed away. The decree can also 
be executed against persons who were not summoned in the suit as partners, but 
rule 50 (2) of Order 21 gives them an opportfinity of showing cause and the plaintiff 
must prove their liability. "This enquiry does not entitle the person summoned to 
reopen the decree. He can only prove that he was not a partner, and in a proper 
case, that the decree is the result of collusion, fraud or the lıke. But, he cannot claim 
to have other matters tried, so to speak, between himself and his other partners. 
Once he admits that he is a partner and has no special defence of collusion, fraud, 
etc., the Court must give leave forthwith. 


In our opinion, of the three constructions suggested by the learned Attorney- 
General, the widest meaning cannot be attributed to the word “ liability’. The 
proper meaning thus is that primarily the question to try would be whether the 
person against whom the decree is sought to be executed was a partner of the firm, 
when the cause of action accrued, but he may question the decree on the ground 
of collusion, fraud or the like but so as not to have the suit tried over again or to 
raise issues between himself 4nd his other partners. It is to be remembered that 
the leave that 1s sought is in respect of execution against the personal property of 
such partner and the leave that is granted or refused affects only such property and 
not the property of the firm. Ordinarily, when the person summoned admits that 
he is a partner, leave would be granted, unless he alleges collusion, fraud or the 
lıke. No such question has been raised in this case and the decision given by the 
High Court e€annot be disturbed. 


The appeal fails, and is dismissed with costs. 
V.S. ———— Appeal dismissed. 
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(Civil Appellate Jurisdiction.) 


PRESENT :—B. P. Sınma, Chief Justice, P. B. GAJENDRAGADKAR, K. N. WANCHOO, 
K. C. Das Gupta AND J. C. Suan, JJ. 


The Official Assignee, High Court, Bombay e. Appellant* 
U. e 
Haradagiri Basavanna Gowd (since deceased) and after him 
his legal representatives and others ..  Respondenis. 


Presidency Towns Insolvency Act (III of 1909), sections 17 and 51 and Provincial Insolvency Act (V of 1920); 
sections 28 (2), 28 (7) and 77—Scope—Orders of adjudwation passed by both the Bombay High Court and 
the District Court—Relatwn back and vesting of msolvent’s property—Section 77 of Act (V. of 1920)—Scope— 
Courts to be auxiliary to each other. 


The Bombay High Court adjudicated the firm as insolvent on April 17, 1950 ona petition presented 
on April 14, 1950 in respect of an act of insolvency committed on 14th March 1950 The District 
Court at Bellary passed an order of adjudication on December 13, 1950 on a petition filed on January 
25,1950 On the question on whom the property of the insolvent vest, whether on the Official Assig- 
nee, Bombay or on the Official Receiver, Bellary, 


Held : The property ofthe insolvent vestsin the Official Assignee by virtue of the operation 
of section 17 of the Presidency Towns Insolvency Act. Section 17 provides for the vesting of the 
property on the making of the order of adjudication, and so, when the District Court at Bellary 
passed an adjudication order in the insolvency proceedings pending before it, secticn 28 (2), 
Provincial Insolvency Act could not in law operate in respect of the insolvent’s property 
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because the said ' property had by virtue of^ the statutory provisions contained in section 17 
of the Presidency Act already vested in the Official Assignee. The doctrine of relating back on 
which section 28 (7) of the Provincial Act and section 51 of the Presidency Act are based, 
could have no application m the present case because the vesting ın the Official Assignee is the 
result ofa statutory provision , and so, 1n the absence of any provision in the Provincial Act for the 
divesting of the property which has already vested m the Official Assignee, ıt cannot be said that 
the doctrine of relating back has that effect. 

The reasonable way to reconcile section 28 (2) read with section 28 (7) of the Provincial Act with 
sections 17 and 51 of the Presidency Act 1s to hold that the doctrine of relation back prescribed by 
section 28 (7) has no application to cases where the insolvents* property has already vested in the 
Official Assignee. ^ 

Section 77 ofthe Provincial Act lays dowg the procedure whereby one Court can make a request 
to another Court, and ın that behalf ıt provides that considerations of decorum and courtesy require 
that the request should be made by the Court itself and not by its officers Therefore, 1f the Bombay 
High Court had to make a request to the Court at Bellary under section 77, 1t would have been necessary 
for the said High Court to make an order ın that behalf and follow it up by a letter ofrequest addressed 
to the District Court at Bellary. 

The order passed by the District Court at Bellary on December 13, 1950, calling upon the Official 
Receiver to move the Bombay High Court for annulment ofits adjudication order had not been 
complied with by the said Receiver, and so, the principal object of the Official Assignee m making the 
subsequent application was to invite the attention of the Court to the failure ofits officer to comply 
"with the order already passed and to request the Court to transfer the assets and books of account 
‘of the firm to Bombay The Official Assignee, in substance, requested that since the earlier order of 
the Court had not been complied with, the last operative portion ofthe order should be enforced and 
transfer made as requested by hm Meanwhile the Official Receiver moved the Bombay High Court 
without success, and before the District Court finally dealt with the Official Assignee's application, the 
aid earlier order became fully operative. Therefore, the order passed by the District Court directing 
the transfer of the assets and account books of the firm to Bombay, was, in a sense, a corollary to the 
earlier qrder passed by 1t on December 13, 1950. That being thé nature of the proceedings taken by 
the Official Assignee before the District Court, it is inappropriate to hold that section 77 of the 
Provincial Act came into play and 1t had not been complied with. 

When the Official Assignee moved the District Gourt by his second application, he was really 
claiming that the assests of the insolvent should be transferred to him because they had vested in him 
already, and he wanted that the claim made by the respondents has to be tried between him and 
them and that can be done by the Bombay High Court which had passed an adjudication order under 
section 17 of the Presidency Act. ° 

Ifthe respondents desire that their claim to the said amount should be tried by the Bellary Court 
on eer of convenience, 1t 1s open to them to make an application to the Bombay High Court in 
that behalf 


Appeal by Special Leave from the Judgment and Decree dated the 21st October, 
1955 of the Andhra High Court at Guntur in Appeal against Order No. 94 of 1952.1 


I, N. Shroff, Advocate, for Appellant. 
P. Ram Reddy, Advocate, for Respondents., 


The Judgment of the Court was delivered by 


Gajendragadkar, f —This appeal by Special Leave arises out of inslvency pro- 
ceedings taken against the firm of T A. Doshi, Bombay (hereinaftcr called the firm) 
by its creditors on the Original Side of the Bombay High Court as will as in the 
District Court, Bellary. The orders of adjudication pAssed against the said firm 
by the two Courts have led to some avoidable complications and delay, with the 
result that the claim made by the respondents ın respect of a portion of the pro- 
perty of the insolvent before the District Court at Bellary still remain to be tried, 
though the insolvency orders were passed as early as 1950. 


It appears that on 25th January, 1950 an application was presented (I. P. 
No. 2 of 1950) in the District Court, Bellary, by some of the creditors of the firm 
for adjudicating the firm as insolvent, and on 13th December, 1950, an order of 
adjudication was passed. Pending the adjudication proceedings, the District 
Court appointed the Official Receiver as interim Receiver at the instance of the 
petitioning creditors The Receiver was authorised to take possession of certain 
goods alleged to belong to the insolvent which were then in transit to Bombay. 
Accordingly, the Receiver took possession of the said goods and under the orders 
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of the Court, disposed ofthem. The sale-proceeds were then deposited in Court. 
Thereupon, the respondents moved the District Court and claimed that they were 
entitled to a part of the money deposited by the Official Receiver, because the 
Railway Receipt 1n respect of the goods which had been sold by the Receiver had 
been made over to them by the insolverit for consideration. On this allegation, 
they prayed that as an interim measure, the sale proceeds should be paid over to 
them, because they had borrowed money from a bank on the Security of the Railway 
Receipt in question and since the goods had been taken over by the Receiver, the 
bank was demanding ımmediåte repayment of the loan. This application was 
allowed by the Court and the respondents were permitted to withdraw the amount 
on giving security and an undertaking to re-deposit the amount in Court with interest 
at 6 per cent. per annum when called upon to doso. In accordance with this order, 
the respondents withdrew the money on'6th April, 1950. The claim made by 
the respondents in this way still remains to be tried though they withdrew the 
amount as far back as 6th April, 1950. 


Whilst the insolvency proceedings before the District Court had proceeded 
in this manner, similar proceedings had already been taken agamst the firm by 
some other creditors on the Origmal Side of the Bombay High Court on 14th April, 
1950 (I P. No. 52 of 1950). On this application, an adjudication order was passed 
on 17th April, 1950 As a result of this order of adjudication all the properties of 
the insolvent vested in the Official Assignee of Bombay. The Official Assignee 
then moved the District Gourt at Bellary (I.A. No. 183 of 1950), and prayed 
that insolvency proceedmgs pending against the firm m that Court should be stayed 
and that all the assets and books of account belonging to the insolvent should be 
transferred to Bombay. ‘To this application, the respondents were made parties. 


On 13th December, 1950, whilst making an order of adjudication, the District 
Court passed an order on the application made before it by the Official Assignee of 
Bombay. It directed its Official Receiver to move the Bombay High Court to 
annul the adjudication order made by it on 17th April, 1950. It observed that 
when such an application 1s made before the Bombay High Court, the said Court 
will consider all the relevant facts and circumstances and decide whether it would 
be convenient for all concerned to allow the assets and effects of the insolvent to 
be administered at Bellary or at Bombay. Havmg made this ordft, the District 
Court mstructed the Official Receiver not to part with any portion of the assets 
and effects of the insolvent until he moved the Bombay High Court and final orders 
were passed on his application. It, however, added that if the High Court decides 
that the assets and effects of the insolvent should be administered from Bombay, 
all the assets, documents and account books belongmg to the insolvent will be 
handed over to the Official Assignee at Bombay. Pending the final decision of 
the application to be made by the Official Receiver, status quo was allowed to be 
maintamed ‘Thuis order was not challenged by the respondents By preferring an 
appeal against it. : 


Though the District Court had directed the Official Receiver to move the 
Bombay High Court, no action was taken by him for a long time ; and so, the 
Official Assignee had to file another application before the District Court. (LA. 
No. 171 of 1951) on 15th October, 1951. By this application, the Official Assignee 
brought it to the notice of the Court that the Official Receiver had taken no action 
in accordance with the orders already passed by the Court and so, 1t was necessary 
in the mterests of justice that the Court should direct the respondents to deposit 
all the amounts. drawn by them on furnishung security and to transfer the said sums 
and other sums in deposit in Court and all the assets, movables and the books of 
account of the msolvent’s firm together with the file of the Insolvency Case 
LP. No 52 of 1950 to the Bombay High Court. It was alleged that unless 
these steps were taken, the estate would suffer irreparable loss and mjury. 


Meanwhile, the Official Receiver moved the Bombay High Court for annul- 
ment of the adjudication order already" passed by it.' The High Court declined to 
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annul its adjudication orders and directed the continuance of the insolvency proe 
ceedings before 1t because it took the view that the estate of the insolvent could be 
administered more conveniently in Bombay than in Bellary. 


When the application made by the Official Assignee (No. 171 of 1951) came to 
be heard by the District Court, it was duly apprised of the order passed by the 
Bombay High Court gn the application made by the Official Receiver. Having 
regard to the fact that the Bombay High Court had declined to annul its adjudi- 
cation order, the District Court took the view that, the application made by the 
Official Assignee should be allowed. It, therefore, directed the Official Receiver 
to transmit all the accounts and deposits lymg in Court and called upon the respond- 
ents to refund the amounts drawn by them on furnishing security with interest 
at 6 per cent per annum, so that the same could as well be transferred to Bombay. 


This order was challenged by the respondents by preferring an appeal before 
the High Court of Andhra Pradesh. The High Court has allowed the appeal?! It 
has held that the application made by the Official Assignee did not satisfy the 
requirements of section 77 of the Provincial Insolvency Act and that, on the whole, 
it would be more convenient that the estate of the msolvent should be administered 
by the District Court at Kurnool which had been clothed with jurisdiction to try 
the said proceedings as a result of the reorganisation of the States. It is against this 
decision of the High Court that the Official Assignee (heremafter called the appellant) 
has come to this Court. 


The first question which calls for our decision in this appeal is : in whom does 
the property of the insolvent vest? For deciding this question the relevant pro- 
visions oi the Provincial Insolvency Act and the Presidency ‘Towns Insolvency Act 
have to be considered. Section 17 of the Presidency Act provides, inter alia, that 
on the making ofan order of adjudication, the property of the insolvent wherever 
situate shall vest in the Official Assignee and shall become divisible among his 
creditors. Under section 51 of the said Act ıt is provided, inter alta, that the msol- 
vency of a debtor shall be deemed to have relation back to, and to commence at, 
(a) the time of the commission of the act of insolvency on which an order of adjudi- 
cation is made against him, or (b) if the insolvent is proved to have committed more 
acts of msolvency than one, the tine of the first of the acts of insolvency proved to 
have been corgmitted by the insolvent within three months next preceding the date 
of the presentation of the insolvency petition. It is thus clear that when an adjudi- 
cation order is made under section 17, it relates back to the date specified by section 
51. As a result of the combmed operation of the said two sections, the insolvency 
under the Presidency Act commences on the commission of the act of insolvency 
and ıt is on that date that the property of the insolvent vests ın the Official Assignee. 
Section 51 cleary shows that the msolvency is deemed to commence from the moment 
when the debtor committed the earliest act of insolvency which is proved to have 
been committed, within three months before the presentation of the petition on which 
the order of adjudication is made. This petition can be made eithér by the debtor 
himself or by any of his creditors. This position about the effect of the doctrine 
of * Relation back ’ is not in dispute. Applying this principle, it would follow that 
the adjudication order passed by the Bombay High Court on 17th April, 1950, 
on the insolvency petition filed before it goes back not only to the date on which the 
said petition was presented, vz., 14th April, 1950, but to the earliest act of insol- 
vency within three months prior to the said presentation which is 14th March, 
1950. In other words, the adjudication order passed by the Bombay High Court 
relates back to 14th March, 1950. 


Let us now examine the effect of the order of adjudication passed by the District 
Court at Bellary. Section 28 (2) of the Provincial Insolvency Act provides, inter alia, 
that on the making of an order of adjudication, the whole of the property of the 
insolvent shall vest in the Court or in a Receiver as heremafter provided, and shall 
become divisible among the creditors. This corresponds to section 17 of the Presi- 
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dency Act. Section 28 (7) of the Provincial Act which provides for relation back 
of the adjudication order, lays down that an order of adjudication shall relate back 
to, and take effect from, the date of the presentation of the petition on which it 1s 
made. Unlike section 51 of the Presidency Act which relates back the adjudication 
order to the earliest act of insolvency within three months before the presentation 
of the insolvency petition, section 28 (7) of the Provincial Act relates back the adjudi- 
cation order to the date when the petition was presented 4 and that means that 
the order of adjudication passed by the District Court on 13th December, 1950, 
will relate back to 25th January, 195» when the petition was presented in the said 
Court. This position also is not in dispute. 


The question which then arises is in whom does the insolvent's estate vest ? 
Does it vest in the Official Assignee by reason of the fact that the order of adjudi- 
cation was made by the Bombay High Court before the District Court made a similar 
order, or does 1t vest m the Official Receiver of the District Court because the adju- 
dication order pased by the District Court relates back to a date earlier than the 
date to which the Bombay High Court's adjudication order relates ? In our opinion, 
the property of the msolvent vests in the Official Assignee by virtue of the operation 
of section 17 of the Presidency Act. Section 17 provides for the vesting ofthe pro- 
perty on the making of the order of adjudication, and so, when the District Court 
at Bellary passed an adjudication order in the insolvency proceedings pending before 
it, section 28 (2) could not m law operate in respect of the insolvent's property 
because the said property had by virtue of the statutory provisions contained m sec- 
tion 17 of the Presidency Act already vested in the Official Assignee. ‘The doctrine 
ofrelating back on which section 28 (7) of the Provincial Act and section 51 of the 
Presidency Act are based, could have no application in the present case ebecause 
the vesting in the Official Assignee is the result of a statutory provision ; and so, 
in the absence of any provision in the Provincial Act for the divesting of the pro- 
perty which has already vested m the Official Assignee, it cannot be said that the 
doctrine of relating back has that effect The object of providing for the vesting 
of the insolvent's property in the Court Officer obviously 1s to protect the said pro- 
perty in the interests of the creditors of the insolvent and to facilitate its fair and 
just administration. If for achieving that object by operation of an adjudication 
order passed by the Bombay High Court ın exercise of its jurisdiction under section 17 
the said property has vested 1n the Official Assignee, there would be no purpose in 
providing that the said property should be divested from the Official Assignee 
and vested in the Official Receiver of the District Court. 


In a case where adjudication orders are made by two different Courts, the 
procedure to be followed may depend upon considerations of convenience, fair 
play and justice; but there 1s no justification for the argument that because section 
28 (7) takes the adjudication order of the District Court to an earlier date, the 
property which has vested in the Official Assignee should be divested and should 
be deemed to be vested in the Official Receiver. The reasonable way to reconcile 
section 28 (2) read with section 28 (7) of the Provincial Act with sections 17 and 51 
of the Presidency Act ıs to hold that the doctrine of relation back prescribed by section 
28 (7) has no application to'cases where the insolvents’ property has already vested 
in the Official Assignee. Therefore, we must hold that the property of the firm has 
validly vested ın the Official Assignee. 


A similar question fell to be considered by the Madras High Court in The Official 
Assignee of Madras and another v. The Official Assignee of Rangoon by his Agent Subramania 
Ayar and another}, Wallis, C J., who delivered the judgment of the Court held 
that where there are successive adjudications in insolvency by two Courts, all the 
property of the insolvent vests in the Official Assignee appointed by the Court in 
which the prior adjudication was made and 1t will not be divested from him by the 
subsequent adjudication of the other Court, even if the later adjudication be based 
on acts of insolvency committed earlier in date than those upon which the prior 
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adjudication was made. Itis true that in that case both the competing orders of 
adjudication had been passed by the High Courts in proceedings which 
were governed by the provisions of the Presidency Act But the principle 
which was enunciated by Wallis, G J.,1n dealing with that case would apply as much 
to the present case where the competing adjudication orders have been passed 
under the provision of the Presidency and the Provincial Acts respectively. ‘“‘ The 
provision 1n section 17 ", observed Walls, C J, “that on the making of an order 
of adjudication the property shall vest in the Official Assignee 1s express, and there 
is no provision in the Act divesting the property so vested 1n that Official Assignee 
and transferring ıt to another Official Assignee under'a later adjudication " (p. 125). 
Section 51 like section 28 (7) 1s really intended to enable the Official Assignee or 
the Official Receiver to recover propertf from third parties and ıt is with that object 
that the said provisions prescribe the doctrine of relation back. The said doctrine 
is not intended to divest the property which has already vested ın the Official Assig* 
nee by virtue of an order of adjudication and vesting 1t 1n another Official Assignee 
or Official Receiver. As Dicey? has observed, the property to be vested in the 
Court Officer under the Insolvency Law “ must be in strictness property of the 
bankrupt. Property which once belonged to the bankrupt, if it has before the 
commencement of the bankruptcy become already vested 1n some other person, 
e.g , the trustee under a Scottish bankruptcy, is not the property of the bankrupt, 
and does not vest in the trustee under the English bankruptcy.” Therefore, in 
dealing with the present dispute, we must proceed on the basis that the property 
of the firm has vested in the Official Assignee at Bombay and the Bombay High 
Court is entitled to deal with all matters arising In Paes of the insolvency of the 
firm. , - 

The High Court of Andhra Pradesh has held i the apphcation made by 
the Official Assignee does not meet the requirements of section 77 of the Provincial 
Act ; and so, 1t bas set aside the order passed by the District Court directing the 
transfer of the assets and account books to Bombay. Section 77 of the said Act 
lays down that Courts should be auxiliary to each other, and 1t provides that all 
Courts having jurisdiction in solvency and the officers of such Courts respectively, 
shall severally act 1n aid of and be auxiliary to each other ın all matters ofinsolvency ; 
and it adds that an order of a Court seeking aid with a request to another of the 
said Courts shall be deemed sufficient to enable the latter Court to exercise, in 
regard to the matters directed by the order, such jurisdiction as either of such Courts 
could exercise in regard to similar matters within their respective jurisdictions. 
Substantially, the same provision is contained in section 126 of the Presidency Act. 
According to the High Court, an application made by the Official Assignee cannot 
be said to be a request made’ by the Bombay High Court to the District Court at 
Bellary, and unless a’request ıs made as required by section 77 of the Provincial 
Act, the Bellary Court should not have acted upon the application made by the 
Official Assignee. In’ our opinion, this view 1s substantially correctinso far as the 
construction of section 77 1s concerned. Section 77 lays down the ‘procedure 
whereby ‘one Gourt can make a request to another Court, and in that behalf it 
provides that considerations of decorum and: courtesy require that the request 
should be made by the Court itself and not by its officers. Therefore, if the Bom- 
bay High Court had to make a request to the Court at Bellary under section 77, it 
would have been necessary for the said High Court to make an order in that behalf 
and follow it up by a letter of request addressed to the District Court at Bellary, 
vide In re L. King. & Co.?. 


The difficulty in accepting the conclusion of the High Court that the District 
Court at Bellary should not have allowed the Official Assignee’s application however 
arises from the fact that the sa1d application does not purport to have been made 
and is, in fact, and, in Jaw, not made under section 77. It willbe recalled that the 
order passed by the District Court at Bellary on 13th December, 1950 calling upon 
the Official Receiver to move the Bombay High Court for annulment of its adjudi; 
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cation order had not been complied with by the said Receiver, and so, the principal 
object ofthe Official Assignee 1n making the subsequent application was to 1nvite the 
attention of the Court to the failure of its officer to comply with the order already 
passed and to request the Court to transfer the assets and books of account of the 
firm to Bombay. The Official Assignee, in substance, contended that since the 
earlier order of the Court had not been complied with, the,last operative portion 
of the order should be enforced and transfer made as requested by him. We have 
already noticed that meanwhjle the Official Receiver moved the Bombay Hugh 
Court without success, and before the District Court finally dealt with the Official 
Assignee’s application, the said earlier order became fully operative. Therefore, 
the order passed by the District Court directing the transfer of the assets and account 
books of the firm to Bombay, was, in a sense, a corollary to the earlier order passed 
by it on 13th December, 1950. That being the nature of the proceedings taken 
by the Official Assignee before the District Court, 1t 1s inappropriate to hold that 
section 77 of the Provincial Act came into play and it had not been complied with. 


Dealing with this aspectof the matter, the High Court was inclined to take 
the view that the earlier order was not a final order and did not amount to res judicata 
between the parties. In our opinion, this view 1s erroneous The said order was 
passed in proceedings to which the respondents were parties, and so far as the 
District Court was concerned, 1t dealt with the whole of the dispute then pending 
between the Official Assignee and the respondents. In terms, the order had provided 
that if the Bombay High Gourt decided that the assets and effects of the insolvent 
should be administered from Bombay, the said assets and account books should be 
handed over to the Official’ Assignee at Bombay, and so, there can be no doubt 
that the said order was complete and final. In view of the subsequent events, 
the said order became effective and the Official Assignee was entitled to request 
the District Court to act upon it and send the assets and account books and 
documents to Bombay. We must accordingly hold that the High Court was in 
error in reversing the order of the District Court and directing instead that the 
insolvency proceedings in so far as they related to the dispute between the 
Official Assignee and the respondents should be tried at Kurnool. It would be 
noticed that when the Official Assignee moved the District Court by his second 
application, he was really claiming that the assets of the insolvent should be 
transferred to him because they had vested ın him already, and he wanted that 
the claim made by the respondents has to be tried between him and them and 
that can be done by the Bombay High Court which had passed an adjudication 
order under section 17 of the Presidency Act This aspect of the matter does 
not appear to have been properly placed before the High Court. 


Mr Ram Reddy, for the respondents, however, contends that though the 
Bombay High Court may be the principal Court entitled to deal with the insolvency 
proceedings against the firm, the subsidiary question raised by the respondents 
can nevertheless be tried by the District Court at Bellary This argument 15 based 
mainly on grounds of convenience of parties. We do not propose to express any 
opinion on this point in the present appeal. We aie satisfied that the assets which 
have been ordered by the District Court to be transferred to Bombay include the 
amounts allowed to be withdrawn by the respondents on conditions imposed by 
the District Court in that behalf If the respondents desire that their claim to 
the said amount should be tried by the Bellary Court on grounds of convenience, 
it is open to them to make an application to the Bombay High Court m that behalf. 
The entire insolvency proceedings against the firm must be tried by the Bombay 
High Court. It would, however, be open to the Bombay High Court to allow the 
dispute between the respondents and the Official Assignee to be tried by the Bellary 
Court if it came to the conclusion that 1t would be convenient, fair and just to adopt 
sucha course Therefore, we will not direct the respondents to re-deposit the amount 
in the Bellary Court with interest accrued due because we propose to allow the 
respondents liberty to make an application in that behalf to the Bombay 
High Court within two months from to-day. If the Bombay High Court accepts 
their plea and orders that the dispute between the respondents and the Official 
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Assignee should be tried at Bellary, the said High Court may also decide whether 
the amount already withdrawn by the respondents should be re-deposited before 
the said dispute is disposed of, or only after ıt 1s decided against them That 
is a matter which would bein the discretion of the Bombay High Court If, how- 
ever, the respondents do not make an application to the Bombay High Court 
within two months, they will have to re-deposit the entire amount in Bellary 


s Court and the said Court will thereupon transfer the said amount to the Bombay 


eo 


High Court to be dealt with in accordance with the, provisions of the Insolvency 
Law. We ought to add that Mr Ram Reddy has conceded, and we thank, 
rightly, that ifthe Bombay High Court allows the matter in dispute between the 
respondents and the Official Assignee fo be tried in the District Court, ıt should 
be so tried not ın the Distiict Court of Kurnool but in the District Court of 
Bellary 


In the result, the appeal is allowed, the order passed by the High Court is set 
aside and that of the District Court restored with the modification 1n. respect of 
the amount withdrawn by the respondents, asindicaied above The appellant 
will be entitled to his costs from the respondents throughout. 


V.S. Appeal allowed; 
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Madras Estates, (Abolition and Conversion into Ryotwart) Act (XXVI of 1948)— Distribution of the 
advance payment of compensation and the interim payment—Sectwn 45 of the Act—If ultra vires the State Legislature 
and violatwe of Article 14 of the Constitution of India (1950). 


Whats to be distributed between the various persons entitled to the compensation ıs the amount 
of compensation deposited ze. the amount of compensation minus the permissible deductions 
including peishkush 


Madras Estates (Abolition and Conversion into Ryotwart) Act (XXVI of 1948) does not deal 
with the succession to impartible estates The Act acquires the 1mparible estate which vests in the 
Government on the notified date The Act was enacted by the State Legislature by virtue of Item 
No. 9, List II, Seventh Schedule to the Government of India Act which reads “ Compulsory acquisi- 
tion of land.” The Act 1s not ulira vires the State Legislature 


. Appellants* 


The attack on the validity of section 45 of the Act on the ground of its contravening the provisions 
of Article 14 of tffe Constitution of India (1950) is not open to the appellants in view of Article 
31-B which provides znter aha that none of the Acts specified in the Ninth Schedule nor any of the 
provisions thereof shall be deemed to be void or ever to have become void onthe groundthat the Act 
takes away or abridges any of the nghts conferred by any provisions of Part III (Article 14 1s in that 
part) of the Constitution The provisions of section 45 of the Act are therefore not void. 


Whatever be the nature of compensation payable, the distribution of the compensation between 
the persons who had an interest in the estate would be in accordance writh the provisions of sub- 
section (2) of section 45 of the Act 


Appeals by Special Leave from the Judgment and Decrees dated the 4th March, 
1955 of the former Andhra High Court at Guntur, in S.T. Appeals Nos. 83, 85, 
to 88, 90, 9r, and 119-121 of 1954. 


M. C. Setalvad, Attorney-General for India (R. Ganapathy Iyer and V. Sureshan, 
Advocates and G. Gopalakrishnan, Advocate of M/s. Gagrat & Go., with him), for 
Appellants (In C. As Nos. 116 to 119 of 1961) and Respondents (In C.As. Nos 120 
to 125 of 1961). 
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* C.As. Nos, 116 to 125 of 1961. 19th November, 1962, 
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A. V. Viswanatha Sastri, Senior Advocate (Vedantachar: and T V R. Tatachari, 
Advocates with him), for Respondents 1 to 5 (In CAs. No. 116 of 1961) and 
Respondent No 1 (In CAs. Nos. 117 to 119 of 1961) and Appellants (In C.As. 
Nos. 120 to 125 of 1961). 


K. Bhomasankaram, Senior Advocate (P D Menon, Advocate with him), for 
Respondent No. 2 (In C.As. Nos 117 to 119 of 1961). 


The Judgment of the Court was delivered by 


. Raghubar Dayal, J —Thêse appeals arise out of the order of the Tribunal 
appomted under section 8 of the Madras Estates (Abolition and Conversion into 
Ryotwar1) Act, 1948 (Madras Act XXV? of 1948), heremafter called the Act, 
apportioning the advance compensation given and interim payments made in 
connection with the vesting of the Venkat&agir: Estate m the Government of Madras 
as a result of a notification issued amder sub-section (4) of section 1 of the Act 
from the notified date, 2e., 7th September, 1949 


The Act received the assent of the Governor-General on 2nd April, 1949 and 
some of its sections, mcluding sections 4 and 8, mentioned in sub-section (4) of 
section 1, came into force at once. The other sections came into force with respect « 
to the Venkatagiri Estate from the noafied date. With effect from the notified 
date, 2.2., 7th September, 1949, the entire Venkatagiri Estate stood transferred to the 
Government and vested in 1t by reason of section 3 (b) of the Act. 


— 


Section 39 provides for the Director of Settlements to determine the basic 
annual sum m respect of the estate and also the total compensation peyable in 
respect of the estate, in accordance with the provisions of the Act. Section 54-A 
provides that the Government shall estumate roughly the amount of compensation 
payable in respect of the estate and deposit one-half of that amount within six 
months from the notified date 1n the office of the Tribunal as advance payment on 
account of compensation. Sub-section (2) of section 50 provides for the deposit 
of interim. payments by the Government during the period between the notified 
date and the final determmation and deposit of the compensation payable m res- 
pect of the estate. 


It respect of the Venkatagiri Estate, the Government deposited Rs. 12,113,419 as 
and by way of advance payment of compensation, after deducting Rs. 7,28,500 
payable to the Government by the Estate for peishkush out of the sum of 
Rs. 19,39,919-8-0, half of the estimated amount of compensation payable. The 
Government also deposited as interim payment Rs. 1,55,194 for each of the Fasli 
years 1359 to 1362-F. It 1s the distribution of these amounts in deposit as advance 
payment of, compensation and interim payments, which is the subject-matter for 
determination 1s these appeals. * 


'To understand the various claims for payment out of these deposits, the following 
enealogical table will be helpful-—(see page 344). 


[1964 
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The Venkatagiri Estate is an ancient cstate in North Arcot and the necessary 
history of the estate for the purposes of this case is contained m the document Exhibit 
A-1 with which we now deal Kumara Yachendra Bahadur Varu, who tops the 
genealogical table noted above and his four sons mentioned therem, are parties 
to this document. Kumara Yachendia Bahadur Varu represents also his minor 
son Venugopala Krishna Yachendra. The document recites that the estate had 
been made over in 1878 to Rajagopala Krishna Yachendra, ethe eldest of the four 
brothers, by their father Kumara Yachendra Bahadur Varu, the then Rajah, as 
he wanted to devote himself to pffermg prayers to God for obtaining salvation. He 
was said to be the sole herr to the estate, as Venkatagiri Zammdari was an impartible 
estate and succession to it was governed by the rule of lmeal primogeniture. In 
1889, two of the brothers, Venkata Krishna Yachendra and Muddukrishna 
Yachendra expressed a desire for the partijion of the estate. The then Rajah, ze, 
Rajagopala Krishna Yachendra, the eldest brother, asserted that it was not liable 
for partition. The four brothers then consulted their father and he told them : 


that the Venkatagi Zamindari was originally acquired by the valour of our ancestors m war- 
fare, that the Zamındarı ıs ancient, that ıt 15 an Impartible Estate which has to pass in the order of 
primogeniture, that at the time when the Sannad Istumrar Mulk was given to the Raja of Venkatagiri 
who was ruling at the tme of the permanent settlement the Peshkush was settled for this Venkatagir1 
Samasthanam on the amount which was being paid as tribute and on the entire expenses relating to 
mihtary assistance that was to be rendered to the Nawab's Government which was 1n power previously 
that for this reason this Venkatagiri Samasthanam ıs not at all partible that the 1mmovable properties 
relating thereto and also other immovable properties acquired with the income of the said Samas- 
thanam are not hable for partition that this ıs his opinion in regard to rmmovable properties $a 


The father suggested partition of certain other property. The terms of the 
final settlement between the father and his four sons are then noted. They may 
be briefly mentioned 


(1) As the Venkatagiri Estate 1s an impartible estate and it passes to the 
eldest son by the rule of lineal primogeniture, the said estate, the immovable proper- 
ties pertaining to ıt and other immovable properties acquired with the income 
derived from the said estate will be enjoyed by the Rajah, the eldest brother, and 
after his death his sons and grandsons and so on in succession shall enjoy, always 
the eldest male bemg the heir. 


(2) If in the line of the said Rajah, his natural sons or adopted sons do not 
have male issue and that line stops short, then the properties shall be enjoyed by 
him who 1s the nearest herr and who ıs also the eldest to whom the impartible 
properties of the family pass accordmg to law and custom and the same shall be 
enjoyed by his sucessors. 


(3) The said estate, all the properties pertaining to it, the title, power 
privileges, all these shall be enjoyed fully and with all powers according to law and 
custom by the respective mdividuals who would be ruling at the respective periods 
subject to the condition of payment of allowances to other members of the family 
from the income derived from the estate and from the properties gm a manner 
befitting their respective status. ý 


(4) The allowances were settled as follows : Each of the brothers was to get 
Rs. 1,000 per month for the rest of his life. After the death of each of these brothers, 
his male heir would contmue to get this allowance of Rs. 1,000 per month. This 
amount of Rs. 1,000 would be distributable between such male heirs and. their male 
issues, according to Hmdu Law. Ifthe male member died without leaving a natural 
son or;an adopted son, the allowance was to pass to the nearest agnates of the same 
branch according to Hindu Law and m case he left a wife or wives who had to be 
paidjmaintenance, their maimtenance would be_a lability on such agnate. It was 
further provided that if any of the three lmes of the family ceased for want of 
male issue 1.¢., whether natural or adopted son, then subject to the condition that 
the wife or wives of the surviving male member of that branch who dies last shall 
be paid for their lifetime as mamtenance a sum of Rs. 50abemg one half of the entire 
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allowance of Rs. 1,000 that was being paid to the said male member, the allowance 
Which was bemg paid to that branch would entirely cease. 


This document has been acted upon 


In 1904, the Madras Impartble Estates Act, 1904 (II of 1904) came into 
force. The Venkatagir1 Estate was mcluded in the Schedule of that Act and had 
to be deemed to be an mmpartible estate in view of section 3 of that Act. Section 9 
of that Act mentioned. the persons entitled to maintenance out of the impartible 
estate, where for the purpose of asceitaming the succession to the impartible estate 
the estate had to be regarded as the property of a jomt Hindu family. ° 


In view of section 66 of the Act «he Madras Impartible Estates Act of 1904 is 
deemed to have been repealed m 1ts application to the Venkatagiri Estate with effect 
from the notified date The expression 'impartible estate’ m the Act means an 
estate governed immediately before the notified date by the Madras Impartible 
Estates Act, 1904 and therefore applies to this estate 


Section 41 of the Act provides for the compensation to be deposited in the 
Office of the Tribunal Section 42 provides for the filing of claims to the compensa- 
tion before the Tribunal by persons claming any amount by way of a share or by 
way of mamtenance or otherwise and by editors By section 43, the Tribunal is to 
inquire into the validity of the claims and determine the persons who, m its opmion, 
are cai to the compensation deposited and the amount to which each of them 
Is entitled. 


Section 44 provides that as a preliminary to the final determmation, the Tri- 
bunal shall apportion the compensation among such persons whose rights or interest 
in the estates stood transferred to the Government, including persons who are 
entitled to be mamtamed from the estate and its mcome, as far as possible, in accord- 
ance with the value of their respective interests in the estate. Its sub-section (2) 
provides how the value of those interests shall be ascertamed, and says that m case 
of an 1mpartible estate referred to m section 45, the ascertamment shall be m accord- 
ance with the provisions contained m that section and in such rules, not inconsistent 
with that section, as may be made by the Government m that behalf. Section 45 is 
the main section for our purpose and may be quoted : ; 


“45 (1) In the case of an impartible estate which had to be regarded as the property of a jomt 
Hindu family for the purpose of ascertainmg the succession thereto immediately before the notified 
date, the following provisions shall apply 


(2) The Tribunal shall determine the aggregate compensation payable to all the following 
persons, considered as a single group — 


(a) the principal landholder and his legitimate sons, grandsons, and great-grandsons in the 
male line living or in the womb on the notified date, including sons, grandsons and great-grandsons 
adopted before such date (who are heremafter called ‘ sharers’) ; and 


(b) other persons who, immediately before the notified date, were entitled to maintenance 

out of the estate and its income either under section 9 or 12 of the Madras Impartible Estates Act, 1904 

or under any decree or order of a Court, award, or other instrument in writing or contract or family 

Bode) s which 1s binding on the principal landholder (who are*heremafter called maintenancc- 
olders " 


Provided that no such mamtenance-holder shall be entitled to any portion of the aggregate 
compensation aforesaid, 1f, before the notified date, his claim. for maintenance, or the claim of his 
branch of the family for maintenance, has been settled or discharged in full 


(3) The Tribunal shall next determine which creditors, if any, are lawfully entitled to have 
their debts paid from and out of the assets of the 1mpartible estate and the amount of which each of 
them 3s so entitled , and only the remainder of the aggregate compensation shall be divisible among 
the sharers and mamtenance-holders as hereinafter provided 


(4) The portion of the aggregate compensation aforesaid payable to the maintenance-holders 
shall be determined by the Tribunal and notwithstanding any arrangement already made in respect 
of maintenance whether by a decree or order of a Court, award or other instrument in writing or con- 
tract or family arrangement, such portion shall not exceed one-fifth of the remainder referred to in 
sub-section (3), except in the case referred to in the Second Proviso to section 47, sub-section (2) 


(5) (a) The Tribunal shall, in determinmg the amount of the compensation payable to the 
maintenance-holders and apportionmg the same among them, have regard, as far as possible, to the 
following considerations, namay ,— i 
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(1) the compensation payable in respect of the estate , 

(1) the number of persons to be maintamed out of the estafe , 

(11) the nearness of relationship of the person claiming to be maintained , 
(iv) the other sources of income of the claimant , and 

(v) the circumstances of the family of the claimant 


(b) For the purpose of securing (1) that the amount of compensation payable to the main- 
tenance-holders does not exceed the limit specified in sub-section (4) and (ux) that the same is 
apportioned among them on an equitable basis, the Tribunal shall have power, wherever necessary, 
to re-open any arrangement already made in respect of maintenance, whether by a decree or order 
of a Court, award, or other instrument m writing, or contract or family arrangement 


(6) The balance of the aggregate compensation shall be divided among the shares, as 1f they 

owned such balance as a joint Hindu family and a partition thereof had been effected among them 
on the notified date ” : 
Rajah Velugoti Kumara Krishna Yachendra, appellant 1n Appeal No. 117 of 1961, 
heremafter called Krishna Bahadur, filed Origmal Petition No 2300 of 1953 before 
the Tribunal Three of his sons Ramakiushna Yachendra, Rajagopala Krishna 
Yachendra and Movva Gopala Krishna Yachendra, appellants in Civil Appeals 
Nos. 118, 119 and 116 of 1961, respectively, filed separate petitions. 


By their applications they raised the contentions that they were entitled to 
an amount in the compensation as sharers, as the 1mpartible estate lost its character 
as such from the notified date and that the compensation payable with respect to 
their estate became partible, and that in any case, they were entitled to the amount 
as creditors. It was further contended that the provisions of section 45 of the Act 
were ultra vires the State Legislature and were discriminatory and so void amd that 
the maintenance amount be determmed with respect to the amount of compensation 
minus the amount of peishkush which was payable by the estate to the Govern- 
ment. None of these contentions was accepted by the Tribunal or by the Special 
Tribunal constituted ın accordance with section 51 of the Act for heaiing appeals 
against the orders of the Tribunal. 


The Tribunal fixed Rs. 75,000 as the amount payable to Krishna Bahadur's 
branch out of the sum of Rs 12,11,419 deposited as advance payment of compen- 
sation and further fixed the ratio of the value of the mterests of Krishna Bahadur 
and the two brothers of the present Rajah, in the 1/5th of the advance compensa- 


tion at 75: 75° 92. The amounts deposited as interim payment were to be 
distributed m the same ratio 


The present Rajah, Sarvagna Kumara Krishna, had urged before the Tri- 
bunal that the amount of mamtenance to be paid to Krishna Bahadur’s branch 
should be calculated on a different basis which, in brief, may be said to be that the 
amount to which he be held entitled out of the compensation should bear the same 
proportion to the total compensation as the monthly allowance payable to him under 
the document Exhibit A-r bears to the income of the Estate im 1889 when that 
allowance of Rs. 1,000 permonth was fixed. This contention also did not find favour 
with the Tribunal or the Special Tribunal on appeal. The Rajah has therefore 
filed Civil Appeals Nos 120 to 123 of 1961 He has also filed two appeals Nos. 
124 and 125 with respect to the interim. payments made to Krishna Bahadur's 
branch for the Fasl years 1359 and 1360 which were apportioned m accordance 
with the same principle which the Tribunal had adopted for the distribution of 
the mamtenance allowance out of the advance compensation 


The pomts urged for the appellants m Appeals Nos 116 to 119 are. 


(1) Venkatagim Estate was impartible by custom, that impartibihty, was 
recognized when disputes arose in 1889, that umpartibility contmued under the 
Madras Impartible Estates Act of 1904 but ceased when the Estate vested in the 
Government on 7th September, 1949 


(2) In these circumstances, the compensation will not bear the character 


of impartibility as the property became the property of the joint family, the copar- 
cenary having continued all through, : 
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(3) Section 45 and other provisions of the Act are ultra vires the State Legislature 
for want of legislative competence mmasmuch as the said Legislature had no power 
to enact a law disturbing the rights of a jomt family and also because the provisions 
of section 45 are discriminatory and offend Article 14 of the Constitution as they 
provide for the mamtenance-holders to get 1/5th out of the compensation while 
the proprietor and his sons are to get 4/5ths out of it after satisfymg the claims of the 
creditors. 


(4) The appellants are not mamtenance-helders, but creditors. 


e 
(5) The amount of peishkush payable by the Venkatagiri Estate to the 
Government was not to be deducted from the compensation when calculatmg the 
maintenance amount payable to the maimtenance-holders. 


Now, the amount of peishkush payable to the Government had to be deducted 
out of the amount to be deposited under sub-section (1) of section 54-A m view of 
the provisions of 1ts sub-section (2) which provides that from the amount to be deposi- 
ted under sub-section (1) the Governments shall be entitled to deduct one half 
of all moneys, 1f any, due to them ın respect of peishkush. Sub-section (4) of section 
54-A authorises the Tribunal after such enquiry as it thinks fit to apportion the 
amount deposited in pursuance of that section, among the persons mentioned in 
that sub-section as far as possible m accordance with the value of their respective 
interests and further provides that the provisions of sections 42 to 46 (both inclusive), 
shall apply mutatis mutandis in respect of the amount so deposited. 


It & true that the peishkush was a payment which the holder of the Estate had 
to make to the Government out of the income of the estate and that any arrears of 
peishkush remam a lability on the estate. It was m view of this fact that section 
55 (1) of the Act which takes away the right of any land-holder to collect any rent 
which had accrued to him from any ryot before the notified date and was outstand- 
ing on that date, empowers the manager appointed under section 6 to collect such 
rent and to pay the balance, 1f any, after making certain deductions specified m 
the section, including any arrears of peishkush to the landholder The real compen- 
sation which 1s to be paid by the Government on the vesting of the estate must be 
equal to the amount of the value of the estate as such, mmus the liabilities of the 
estate. What 1s to be distributed between the various persons entitled to the com- 
pensation must be the net amount and not the theoretical compensation for the estate 
as such. In this view of the matter too, the share of the mamtenance-holders will 
have to be calculated in the amount of compensation deposited, z.e, the amount 
of compensation minus the permussible deductions including peishkush. 


It is therefore clear that the Tribunal could not have ignored the deduction of 
peishkush from one half of the estimated amount of compensation payable ın respect 
of the estate aud had to apportion the amount deposited after taking into considera- 
tion such deduction. The contention for the appellants that the amount to be 
considered for calculating the share of the mamtenance-holders should have 
been taken at Rs. 19,00,000 odd and not at Rs. 12,00,000 odd, the actual amount 
of the deposit, 1s not sound 


The next question 1$ whether the allowance is a debt owed by the Rajah- 
landholder to his brothers to whom the allowance was to be paid It might have 
been so only if 1t was postulated that the Rajah had purchased the share of the other 
members of the family and was paymg the sale price m the form of an allowance. 
This is not what the document Exhibit A-1 recites There is nothing ın ıt to indi- 
cate that the brothers of the Rajah to whom the estate had been made over by their 
father claimed a share in the estate after they had been told by ther father that the 
estate was impartible ‘The sale price is normally fixed while the amount of allow- 
ance to be payable is an indefinite quantity depending upon the length of time 
through which each of the brother's branches continues to have a male member. The 
word * allowance °’ appears to have been used erther as a dignified expression prefer- 
able in form to that of * maintenance’ or due to the idea that the word ‘maintenance’ 
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is to be used appropriately only for the amounts to be paid to female members of 
the family in certam circumstances. 


The allowance referred to m the deed, Exhibit A-1, as payable to Kishen 
Chander, father of Krishna Bahadur, 1s not akm to a debt owed by the Rajah to 
Kishen Chander. It 1s not made payable on account of certam loans taken by the 
Rajah, but ıs payable for mamtenance, as the estate bemg 1mparüble the other 
members of the family had a reasonable claim to maintenance. The only ground, 
urged m support of the contention that the allowance is not an allowance for main- 
tengnce 1s that the word ‘ mafntenance’ ıs used m the document Exhibit À-1 in 
connection with the amount payable to the-widows. A different terminology in 
referrmg to the amounts to be paid to Kishert Chander and his brothers does not 
change the character of the payment. The widows were to get a share out of the 
same allowance when there was no male ‘member m the particular family. That 
amount cannot be a debt so long as it was payable to a male member and a main- 
tenance when payable to a female member. Kishen Chander himself referred to 
this amount as maintenance ın earlier proceedings. 


We therefore hold that the view expressed by the Courts below with respect 
to the nature of this allowance is correct. 


The validity of section 45 of the Act on the ground of the competence of the 
Legislature of the State was not questioned in the High Court. ‘The contention, 
however, is that the Act was made by the State Legislature by virtue of Entry 21 
in List II of the Seventh Schedule to the Government of India Act, 1935, which 
reads : 


E . 
* Land, that is to say, rights in or over land, land tenures, including the relation of landlord and 
tenant, and the collection of rents , transfer, alienation and devolution of agricultural land , Jand 
improvement and agricultural loans , colomzation ; Courts of Wards , encumbered and attached 


estates , treasure trove” 
The question of succession to the impartble estate does not come under this Entry 


and comes under Entry No. 7 of List III of the Seventh Schedule to the Govern- 
ment of Ind14 Act which reads . 


* Wills, mtestacy, and succession, save as regards agricultural land ” 


The reply for the respondent is that the Act can come within either Item 9 or 
Item No. 21 or both, of List II of the Seventh Schedule to the Government of India 
Act, 1935. 


` 


We are of opinion that the Act does not deal with the succession to impartible 
estates. The Act acquires the umpartible estate which vests m the Government 
on the notified date. The rights of the landholder m the estate cease on that date. 
The Act was enacted by the State Legislature by virtue of Item No 9, List II, Seventh 
Schedule to the Government of India Act which reads : 

“ Compulsory acquisition of land." ° 


The Act is not ulira “vires the State Legislature. 


The attack on the validity of section 45 of the Act on the ground of its contra- 
vening the provisions of Article 14 of the Constitution is not open to the appellants 
in view of Article 31-B which provides inter aha that none of the Acts specified in 
the Ninth Schedule nor any of the provisions thereof shall be deemed to be void 
or ever to have become void on the ground that the Act takes away or abridges 
any of the rights conferred by any provisions of Part III. Article 14 1s in that Part 
of the Constitution. The Act is mentioned at Item No. 10 in the Ninth Schedule. 
We therefore hold that the provisions of section 45 of the Act are not void. 


The next question for determination is whether the appellants should have 
got share in the compensation as ‘sharers’ on account of the partible character 
of the estate reviving on the notified date as a result of the repeal of the Impartible 
Estates Act, 1904. We are concerned in these appeals with the distribution of 
advance compensation given and interim payments made in accordance with the 
provisions of the Act. We have held the relevant provisions to be valid. There- 

S—15 . 
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fore, the appellants can only ask for their share of the compensation in accordance 
with those provisions We do not consider it necessary to decide the question 
whether any property ceased to be ımpartıble after the notified date and understand 
that an appeal in which the question directly arises is pending against a judgment 
in a civil suit holding that the buildings to which sub-section (4) of section 18 apphed 
were impartible and were owned by the Rajah. Even if the appellants had any 
right in the estate, (though we do not so decide), that right ceaesedon the notified 
"date in view of the provisions of section 3 of the Act and thereafter they are entitled 
to such rights and privileges only as are recognized or conferred by or under the Act. 


Section 3 of the Act provides the consequences of notification of the estate. 


The relevant portions of section 3 are » 
CC x x * k & 


6 
(b) the entire estate . shall stand transferred to the Government and vest in them ...... oe 


(c) all mghts and interests created in or over the estate before the notified date by the principal 
or any other landholder, shall as against the Government cease and determine ; 
* * * * * * 


(e) the principal or any other landholder and any other person, whose rights stand transferred 
under clause (b) or cease and determine under clause (c), shall be entitled only to such rights and 
privileges as are recognized or conferred on him by or under this Act. 

* * * * * * 


(g) any rights and privileges which may have accrued 1n the estate, to any person before the 
notified date, against the principal or any other landholder thereof, shall cease and determine, and 
shal] not be enforceable against the Government or such landholder,'and every such person shall be 
entitled only to such rights and privileges as are recognized or confegred on him by or under this Act.” 


The estate was impartible up to the moment it vested in the Government on 
the notified date. Whatever be the nature of the compensation payable, the distri- 
bution of the compensation between the persons who had an interest in the estate 
would be in accordance with the provisions of sub-section (2) of section 45 which 
defines ‘‘ sharers’? to be the principal landholder and his legitimate sons, grand- 
sons and the great-grandsons in the main line hving or in the womb gn the notified 
date, including sons, grandsons and great-grandsons adopted before such date. 
The appellants do not come under any of the persons mentioned ın this clause and 


therefore they cannot get compensation as “ sharers”. 
The result of our findings is that all the four appeals Nos. 116 to 119 of 1961, fail. 


"The dispute in the remaining six civil appeals relates to the principle on which 
the amounts of maintenance payable to the persons entitled to it are to be calculated. 
The contention is that when the net 1ncome of the estate in 1889 was about 
Rs. 6,00,000 a year, the allowance payable to each brother was Rs. 1,000 per 
month and that therefore the value of the interest of each brother ın the estate 
came to about 1/50th of the income. The amount payable to him now, it is urged, 
should bear the same proportion to the basic annual sum which is first calculated 
under the provisions of the Act and later capitalised to obtaih the amount of com- 
pensation payable for the estate. The relevant provisions in connection with the 
apportionment of the maintenance allowance applicable to umpartible estates are 
to be found 1n section 45 of the Act. Sub-section (3) provides for determining the 
amount to which the creditors of the holder of the estate are entitled out of the 
assets ofthe estate. ‘The amount due to them ıs first to be deducted from the compen- 
sation and out of the balance the maintenance-holders as a body can have an amount 
equal to 1/5th and no more. If the amount due to them comes to less than1/5th 
they will get it as they had been getting in the past. Ifthe amount exceeds 1/5th 
of the aforesaid balance, the Tribunal has the authority to re-open any arrange- 
ment previously made 1n respect of maintenance and reassess the amount to be 
paid to each mamtenance-holder, keeping in regard the provisions of sub-section (5). 
There is nothing in this sub-section which authorises the Tribunal to calculate the 
incidence of the amount of compensation on the income of the estate at the time it 
was fixed. Even in the present case, the amount of maintenance allowance was 
not fixed as a certain proportion of the net income of the estate but was fixed, accord- 
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ing to document Exhibit A-r, after considering several factors affecting the 
question as is apparent from the following statement in the document : 


* The aforesaid mediator considered in ful] the status ofall the claimants, the status and dignity 
of the Estate and allthe other matters deserving consideration and settled thatthe said Rajah 
Rajagopala Krishna Yachendra..... of Venkatagiri should pay the allowances as mentioned below.” 


We are therefore of opinion that the Special Tribunal had held rightly that the 
apportionment of the advance payment of compensation and the interim payment, 
had been made in accordance with the provisions of the Act. 


1n view of what we have stated above, we dismiss all the appeals with costs ; 
one hearing fee for Civil Appeals Nos. 116 to 119 of 1961 and one hearing fee 
for Civil Appeals Nos. 120 to 125 of 1961. ` 


K.L.B. — Appeal dismissed. 
THE SUPREME COURT OF INDIA. 
(Original Jurisdiction ) 


PRESENT :—S.K. Das, J.L. Kapur, A.K. SARKAR, M. HipAYATULLAH, 
AND RAGHUBAR DAYAL, JJ. 


Firm A.T.B. Mehtab Majd & Co. .. Petitroner* 
v. 

The State of Madras and another .. Respondents. 

A. Abdul Shakoor i ..  Jnlervener 


Constitution of India (1950), Article 304— Taxing laws—When can amount to restrictions on trae and com- 
merce—Madras General Sales Tax Act (IX of 1939), sections 5 and Turnover and Assessment Rules (1939), 
Rule 16 substituted n 1955—Rule 1s a law—Rule 16 (2) —Dascerimtnatory Imported Indes and skins. which 
had been purchased or tanned outside State—Artule 304 of the Constitution offended —Mantainability of 
petition under Article 32 of the Constitution, 


i lalate of Statute—Old rule substituted by new rule—New rule declared to be invahd—No revwal of 
old rule 


e 

Taxing laws can be restrictions on trade, commerce and intercourse, 1f they hamper the flow of 
trade andif they are not what can be termed to be compensatory taxes or regulatory measures Sales 
tax, of the kind under consideration here, cannot be said to be a measure regulating any trade or a 
compensatory tax levied for the use of trading facilities. Sales tax, which has the effect of discrimina- 
ting between goods ofone State and goods of another, may effect the free flow of trade and it will then 
offend against Article 301 of the Constitution and will be valid only if it comes within the terms of 
Article 304 (a) of the Constitution. 


Article 304 (a) enables the Legislature of a State to make laws affecting trade, commerce and 
intercourse It enables the imposition of taxes on goods from other States if similar goods ın the State 
are subjected to similar taxes, so as not to discriminate between the goods manufactured or produced 
in that State and the goods which are imported from other States This means that 1f the effect of the 
sales tax on tanned hides or skins imported from outside 1s that the latter becomes subject to a higher tax 
by the application ofthe Proviso to sub-rule (2) of rule 16 of the Turnover and Assessment Rules, then 
the tax 1s discrimmatory and unconstitutional and must be struck down : 


Article 304 (a) allows the Legislature of a State to impose taxes on goods imported from other 
States and does not support the tontention that the imposition must be at the point ofentry only. 


Section 5 (vi) of the Madras Act (IX of 1939) provides that the sale of hides or skins, whether 
tanned or untanned, shall be liable to tax under section 3 (1) only at such single point in the series of 
sales by successive dealers as may be prescribed ‘Prescribed’ means ‘prescribed by rules made under 
the Act’ Rule 16 prescribed such single pomt This rule was made by the Governor 1n the exercise 
of power conferred on him under section 19 of the Act and would therefore have statutory force In 
fact, sub-section (5) of section 19 provides that the Rules shall have effect as if enacted in the Act. 
Rule 16 15 a law which would fall within “ a law made by the State Legislature.” 


It ıs true that the 1mpugned rule, by itself, does not 1mpose the tax, but fixes the single point at 
which the tax imposed by sections 3 and 5 15 to be levied What the rule provides 1s a step necessary 
for the imposition of the tax in view ofsections 3 and 5 and therefore the impugned rule 1s a part of the 
enactment which imposed the tax 


If the dealer has purchased the raw hides or skins in the State, he does not pay on the sale price of 
the tanned hides or skins , he pays on the purchase price only If the dealer purchases raw hides or 
skins from outside the State and tans them within the State, he will be hable to pay sales tax on the 
sale price of the tanned hides or skims He will have to pay more for tax even though the hides and 
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skins are tanned within the State, merely on account of his having imported the hides and skins from 
outside, and having not therefore paid any tax under sub-rule (1) ‘ 


The mere circumstance of tax having been paid on the sale of such hides or skins m their raw 
condition does not justify their forming goods of a different kind from the tanned hides or skins which 
had been imported from outside. At the time ofsale of those hides or skins ın the tanned state, there was 
no difference between them as goods and the hides or skins tanned outside the State as goods The 
similarity contemplated by Article 304 (a) 15 ın the nature of the quality and kind of the goods and not 
with respect to whether they were subject of a tax already or not. 


The provisions of rule 16 (2) discriminate against the imported hides or skins which had been 


purchased or tanned outside the State and therefore they contravene the provisions of Article 304 
(a) of the Constitution : 


Once the old rule has been substituted by the new rule, 1t ceases to exist and ıt does not automati- 
cally get revived when the new rule 1s held to be myalid. 


This 1s not a case in which the tax has been leyied by the Deputy Commercial Tax Officer by mis- 
construing certain provisions ofa valid Act, but 1s a case where the taxing officer had no jurisdiction to 
assess the tax on account of the invalidity of the rule under which the tax was assessed 


Petition under Article 32 of the Constitution of India for enforcement of 
Fundamental Rights. 


S T. Desai, Senior Advocate, (S Venkatakrishnan, Advocate, with him), for 
Petitioner. 


A., Ranganadham Chetiy, Senior Advocate, (A.V. Rangam, Advocate, with 
him), for Respondents Nos. 1 and 2. 


R.V.S. Mani, Advocate, for Intervener. 
The Judgment of the Court was delivered by . 


Raghubar Dayal, 7.—Thuis petition under Article 32 of the Constitution raises 
the question of the validity of rule 16 of the Madras General Sales Tax (Turnover 
and Assessment) Rules, 1939, hereinafter called the Rules The xmpugned rule 
was published on 7th September, 1955, and was substituted in the place of old 
rule 16. The new rule was to be effective from rst April, 1955. 


The petitioner is a dealer in hides and skins He sells hides anë skins tanned 
outside the State of Madras, as well as those tanned inside the State The Deputy 
Commercial Tax Officer, I, Moore Market Division, Madras, assessed the petitioner 
to sales tax for the year 1955-56 on a turnover of Rs 29,89,624-15-11. Out of this a 
turnover of Rs 28,10,625-2-0 represented sales of tanned hides and skms which 
had been obtained from outside the State of Madras 


Sales tax was levied on hides and skins under the provisions of the Madras 
General Sales Tax Act, 1938 (IX of 1939), hereinafter called the Act. Section 3 is 
the charging section and its relevant portions read: 

*3. (1) Subject to the provisions of this Act,— 
(a) every dealer shall pay for each year tax on his total turnover for such year , and 
(b) the tax shall be calculated at the rate of three pies for every rupee in such turnover — 
* * * x * 699 


Section 5 of the Act provides for exemptions and reductions of tax in certain cases. 
Clause (vi) thereof provides that the sale of hides and skins, whether tanned or untan- 
ned, shall be liable to tax under section 3, sub-section (1), only at such single pomt 
in the series of sales by successive dealers as may be prescribed. 


Section 19 empowers the State Government to make rules to carry out the 
purposes of the Act. 


The new rule 16, whose validity 1s challenged for the petitioner, reads : 


** 16 (1) In the case ofuntanned hides and/ or skins the tax under section 3 (1) shall be levied 
from the dealer who 1s thelast purchaser in the State not exemptfrom taxation under section 3 (8) on the 
amount for which they are bought by him 


/ 
] (2) (1) In the case of hides or skins which have been tanned outside the State the tax under sec- 
tien 3 (1) shall be levied ficm the dealer who m the State 1s the first dealer in such hides or skins not 
exempt frcm taxation under section 3 (3) on the amount for which they are sold by him. 


- 
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11) Inthe case of tanned hides or skins which have been tanned within the State, the tax under 
section 3 (1) shall be levied from a person who 1s the first dealer in such hides or skins not exempt from 
taxation under section 3 (3) on the amount for which they are sold by him 


Provided that, 1f he proves that the tax has already been levied under sub-rule (1) on the un* 
rag hides and skins out of which the tanned hides and skins had been produced, he shall not be so 
lable o 


(3) "The burden of proving that a transaction 1s not liable to taxation under this rule shall be on 
the dealer " e 


«4 
It 1s contended for the petitioner that the effect of this rule 1s that tanned hides 
or skins imported from outside the State and sold within the State are subject to a 
higher rate of tax than the tax imposed on hides or skins tanned and sold within the 
State, inasmuch as sales tax on the imported’ hides or skins tanned outside the State 
is on their sale price while the tax on hides or skins tanned within the State, though 
ostensibly on their sale price, 1s, in view of the Proviso to clause (1) of sub-rule (2) 
of rule 16, really on the sale price of these hides or skins when they are purchased in 
the raw condition and which 1s substantially less than the sale price of tanned hides 
or skins. Further, for similar reasons, hides or skins imported from outside 
the State after purchase m their raw condition and then tanned inside the State 
are also subject to higher taxation than hides or skins purchased m the raw condition 
in the State and tanned withm the State, as the tax on the former ıs on the sale 
price of the tanned hides or skins and on the latter is on the sale price of the raw 
hides or skins Such a discriminatory taxation 1s said to offend the provisions of 
Article 304 (a) of the Constitution Similar are the contentions for the Interveners 
in the case. ; 


The contentions for the respondents are : (1) Sales tax does not conte within 
the purview of Article 304 (a) as ıt is not a tax on the import of goods at the pomt 
of entry. (2) The smpugned rule is not a law made by the State Legislature. 
(3) The impugned rule, by 1tself, does not impose the tax, butfixes thesingle point at 
which the tax 1mposed by sections 3 and 5 of the Act is to be levied. (4) The impugned 
rule was not made with an eye on the place of origin of the goods but as a matter 
of necessity, 1n view of the requirements of the statutory provisions to the effect 
that hides or skins, raw or tanned, came within one category and that the tax on 
them could be levied at a single pomt only. The impugned rule, therefore, fixed 
that single point with respect to the sale of raw hides or skins at the last purchase 
by the dealer in the State and with respect to the sale of tanned hides or skins at the 
first sale of such tanned hides or skins by the dealer ın the State — In the former 
case, the tax was levied on the price the purchaser paid while in the latter case it 
was on the price at which the seller sold. 


Article 301 of the Constitution which provides for trade, commerce and nter- 
course throughout the territory of India to be free subject to the other provisions of 
Part XIII, has been construed by this Court in Atabarı Tea Co , Ltd. v. The State of 
Assam and others!, and ın Automobile Transport (Rajasthan), Ltd., etc.ev. The State of 
Rajasthan and others? * 


The majority view in the Atiabari Tea Co , Case! which has been accepted 1n the 
Automobile Transport Case?, 1s, as expressed by Gajendragadkar J., at page 860 ` 


« Thus considered we think 1s would be reasonable and proper to hold that restrictions freedom 
from which 1s guaranteed by Article 301, would be such restrictions as directly and immediately 
restrict or 1mpede the free flow or movement of trade ‘Taxes may and do amount to restrictions , 
but ıt ıs only such taxes as directly and immediately restrict trade that would fall within the purview 
of Article 301 We are therefore satisfied that in determining the I:mits of the width and amplı- 
tude of the freedom guaranteed by Article 301 a rational and workabletesttoapply would be Does 
the 1mpugned restrictions operate directly or immediately on trade or its movement ? Our conclu- 
sion therefore 1s that when Article 301 provides that trade shall be free throughout the territory of 
India 1t means that the flow of trade shall run smooth and unhampered by any restriction either at 
the boundaries of the States or at any other points inside the States themselves  Itisthe free 
movement or the transport of goods from one part ofthe country to the other that 1s 1ntended to be 
saved, and 1f any Act imposes any direct restrictions on the very movement of such goods ıt attracts 
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the provisions of Article 301 and its validity can be sustained only ifit satisfies the requirements of 
Article 302 or Article 304 of Part XIII”. 


In the majority judgment in the Automobile Transport case, it was said at page 1424: 


“ The interpretation which was accepted by the majority inthe Atiabar: Tea Co Case? 1s correct, 
but subject to this clarification * Regulatory measures or measures Imposing compensatory taxes for 
the use of trading facilities do not come within the the purview of the restrictions contemplated by 
Article301 ” Š 


~ . . 
Earlier in the judgment it was observed, at page 1422: 


“ Such regulatory measures as do not impede the freedom of trade, commerce and intercoursé and 
compensatory taxes for the use of trading facilities are not hit by the freedom declared by Article 301. 
They are excluded from the purview of the provisions of Part XIII of the Constitution for the simple 
reason that they do not hamper trade, commerce and intercourse but rather f. acilitate them ” 


Subba Rao, J., concurred in this view afd said at page 1436: 


“ (1) Article 301 declares a right of free movement of trade without any obstructions by way 
of barriers, inter-State or intra-State, or other impediments operating as such barriers (2) The said 
freedom 1s not impeded, but, on the other hand, promoted, by regulations creating conditions for the 
free movement of trade, such as, police regulations, provision for services, maintenance of roads, 
provision for aerodromes, wharfs, etc , with or without compensation ” 


It 1s therefore now well settled that taxing laws can be restrictions on trade 
commerce and intercourse, if they hamper the flow of trade and if they are not what 
can be termed to be compensatory taxes or regulatory measures. Sales tax, of the 
kind under consideration here, cannot be said to be a measure regulating any trade 
or a compensatory tax levied for the use of trading facihties Sales tax, which has 
the effect of discriminating between goods of one State and goods of another, may 
affect the free flow of trade and it will then offend agamst Article 301 and will be 
valid only if 1t comes within the terms of Article 304 (a). 


Article 304 (a) enables the Legislature of a State to make laws affecting trade, 
commerce and intercourse. It enables the imposition of taxes on goods from other 
States 1f similar goods m the State are subjected to similar taxes, so as not to discri- 
munate between the goods manufactured or produced ın that State nd the goods 
which are 1mported from other States. This means that if the effect of the sales tax 
on tanned hides or skins ımported from outside ıs that the latter becomes subject 
to a higher tax by the application of the Proviso to sub-rule (2) of rule 16 of the 
Rules, then the tax is discriminatory and unconstitutional and must be struck down. 


We do not agree with the contentions for the respondents. The contention 
that Article 304 (a) 1s attracted only when the impost ıs at the border, 2 e. when the 
goods enter the State on crossing the border of the State, is not sound Article 
304. (a) allows the Legislature of a State to impose taxes on goods imported from 
other States and does not support the contention that the imposition must be at the 
point of entry only. 


Section 5 (v1) provides that the sale of hides or skins, whether tanned or untan“ 
ned, shall be liable to tax under section 3 (1) only at suclt single point 1n the series 
of sales by successive dealers as may be prescribed. * Prescribed ° means * pres- 
cribed by Rules made under the Act? Rule 16 prescribes such single pomt. ‘This 
rule was made by the Governor in the exercise of power conferred on him under sec- 
tion 19 of the Act and would therefore have statutory force. In fact, sub-section (5) 
of section 19 provides that the Rules shall have effect as if enacted in the Act. We 
therefore do not agree that rule 16 1s not a law which would fall within a law made 
by the State Legislature. 


1t 15 true that the impugned rule, by itself, does not impose the tax, but fixes 
the single point at which the tax imposed by sections 3 and 5 1s to be levied. What 
the rule provides is a step necessary for the imposition of the tax, in view of sections 
3 and 5 and therefore the impugned rule is a part of the enactment which imposes 
the tax. 


l. A.LR. 1962 S.C. 1406. e 2. (1961) 1S.C.R. 809, 
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_ The fact that the xmpugned rule was made in order to prescribe the single 
point in the series of sales by successive dealers at which the tax on sale of hides 
or skins was to be levied, in view of sections 3 and 5 of the Act, does not justify the 
making of such a rule which discriminates between the tax 1mposed on goods import- 
ted from outside the State and the goods produced or manufactured 1n the State. 


_ Now, the only question that remains for consideration 1s whether this rule 
discriminates between hides or skins imported from outsidé the State and those, 
manufactured or produced 1n the State. 


Sub-rule (1) of the rule deals with the sale of raw hides and skins The tax 
is levied from the dealer who 1s the last purchaser in the State. Its wes 1s not chal- 
lenged. Clause (1) of sub-rule (2) provides for the levying of tax on the sale of hides 
and skins which had been tanned outside the State. The tax 1s levied from the 
dealer who, 1n the State, 1s the first seller of such hides o1 skins The result is that 
a dealer ın hides or skins which have been tanned outside the State has to pay the 
tax on the amount for which such hides or skins are sold by him. Clause (11) of 
this sub-rule 1s 1n identical terms with respect to the sale of tanned hides or skins 
which have been tanned within the State. The tax 1s to be levied from the person 
who 1s the first dealer in such hides or skins and 1s levied on the amount for which 
they are sold. The discrimination, it 1s argued, comes 1n on account of the Proviso 
to this sub-clause (1). The Proviso is to the effect that if the dealer of hides or 
skins which had been tanned within the State proves that tax had already been 
levied on those hides or skins 1n their raw condition, 1n accordance with sub-rule (1), 
he will not be hable to the tax under sub-clause (11) of sub-rule (2). The result 
therefore is that the sale of hides or skins which had been purchased in the State 
and then tanned within the State 1s not subject to any further tax. Hides and skins 
tanned within the State are mostly those which had been purchased ın their raw 
condition 1n the State and therefore on which tax had already been levied on 
the price paid by the purchaser at the time of their sale ın the raw condition. Ifthe 
quantum of tax had been the same, there might have been no case for grievance 
by the dealer«of the tanned hides and skins which had been tanned outside the 
State. The grievance arises on account of the amount of tax levied being different 
on account of the existence of a substantial disparity 1n the price of the raw hides 
or skins and of those hides or skins after they had been tanned, though the rate 1s 
the same under section 3 (1) (b) of the Act. Ifthe dealer has purchased the raw 
hide or skin in the State, he does not pay on the sale price of the tanned hides or 
skins , he pays on the purchase price only. If the dealer purchases raw hides or 
skins from outside the State and tans them within the State, he will be liable to pay 
sales tax on the ‘sale price of the tanned hides or skins. He too will have to pay 
more for tax even though the hides and skins are tanned within the State, merely 
on account of his having imported the hides and skins from outside, and having not 
therefore paid any tax under sub-rule (1). It 1s true that dealers, though few, 
selling hides and. skins which had been tanned within the State well also have to 
pay similar tax if no tax had been paid previously, they having not purchased the 
raw hides and skins at all as they were from the carcasses of animals owned by 
them ; but this does not affect the discriminatory nature of the tax as already indi- 
cated. 


It is urged for the respondent State that to consider discriminaticn between 
the 1mported goods and goods produced or manufactured ın the State, circumstances 
and situations at the taxable point must be similar and that the circumstance of 
hides or skins tanned within the State and on which tax had been paid earlier at 
the time of their purchase in the raw condition 1s sufficient to consider such hides 
or skins to be different from the hides or skins which had been tanned outside the 
State. We do not consider that the mere circumstance of a tax having been paid 
on the sale of such hides or skins in their raw condition justifies their forming goods 
to a different kind from the tanned hides or skins which had been imported from 
outside. At the time of sale of those hides or skins ın the tanned state, there was 
no difference between them as goods and the hides or skans tanned outside the State 
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as goods The similarity contemplated by Article 304 (a) is in the nature of the 
quality and kind of the goods and not with respect to whether they were subject of a 
tax already or not. 


We are therefore of opinion that the provisions of rule 16 (2) discriminate 
against the imported hides or skins which had been purchased or tanned outside 
the State and that therefore they contravene the provisions of Article 304 (a) of 

œ the Constitution. 


It has been urged for the respondent that if tite impugned rule be held ,to be 
invalid, old rule 16 gets revived and that the tax assessed on the petitioner will be 
good. We do not agree. Once the odd rule has been substituted by the new rule, 
it ceases to exist and 1t does not automatically get revived when the new rule 1s held 
to be invahd. : 


Lastly, we may refer to the preliminary objection raised on behalfofthe respon- 
dent to the maintainability of this petition, in view of che decision of this Court 1n 
Uyam Barv State of Uttar Pradesh!. ‘This petition does not come within that decision. 
This 1s not a case in which the tax has been levied by the Deputy Commercial 
Tax Officer by xuisconstruing certain provisions of a valid Act, but 1s a case where 
the taxing officer had no jurisdiction to assess the tax on account of the invalidity 
of the rule under which the tax was assessed. 


We therefore allow this pétition with costs holding the impugned rule 16 (2) 
invalid and order the issue of a writ of mandamus to*the State of Madras and 
the Sales Tax Authorities under the Act to refrain from enforcing any of the pro- 
visions of rüle 16 (2) and direct them to refund the tax illegally collected from the 
petitioner. 


V.S. ————— Petition allowed. 
SUPREME COURT OF INDIA. 


PRESENT :—B. P. Sga, Chief Justice, J. C. Suan AND N. RAJAGOPALA 
AYYANGAR, JJ. 


The State of Andhra Pradesh and others .. Appellants? 
v. 2 
S. Sree Rama Rao .. Respondent. 


Constitution of India (1950), Article 226—Petition for quashing proceedings of departmental authorities 
enquiry against and removal from service of a public servant—Finding of fact by departmental authorities— furis- 
diction of High Court to interfere with 


The departmental authorities (holding an enquiry against and removing from service a public 
servant) are, 1f the enquiry 1s otherwise properly held, the sole judges of facts and 1fthere be some legal 
evidence on which, their findings can be based, the adequacy or reliability of that evidenceis not a 
matter which can be permitted to be canvassed before the High Court in a proceéding for a writ under 
Article 226 of the Constitution. There ıs no warrant for the viewe that in considering whether a 
public officer 1s guilty ofthe misconduct charged against him, the rule followed 1n criminal trials that 
an. offence 1s not established unless proved by evidence beyond reasonable doubt to the satisfaction of 
the Court, must be applied, and 1f that rule be not applied, the High Court in a petition under Article 
226 ofthe Constitution 1s competent to declare the order of the authorities holding a departmental en- 
quiryinvalid The High Court had no jurisdiction to set aside the order ofremoval from service either 
on the ground that the “ approach to the evidence was not consistent with the approach in a criminal 
case ” nor on the ground that the High Court would have on that evidence come to a different con- 


clusion. 


Appeal by Special Leave from the Judgment and Order dated 18th November ; 
1959, of the Andhra Pradesh High Court m Writ Petition No. 922 of 1956. 


T. V. R. Tatacharı and P. D. Menon, Advocates, for Appellants. 


K. Bhimasankaram, Senior Advocate (T. Satyanarayana, Advocate, with him), 
for Respondent.  : 
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The Judgment of the Court was delivered by 


Shah, 7.—On roth March, 1955, the Deputy Inspector-General of Police, State 
of Andhra, passed an order dismissing the respondent (who was a Sub-Inspector 
of Police appointed on probation) from service. On appeal to the Inspector-General 
of Police, the order was altered into one of removal from service. The respondent 
then moved the High Court of Andhra Pradesh by a petition under Article 226 
of the Constitution for a writ of certorart or other appropriate writ or direction, 
quashing the proceedings of the Inspector-General of Police including his order dated 
24th, September, 1955, and tle order of the Deputy Inspectcr-General of Police 
dated 10th March, 1955, and for such other orders as the Court may deem fit The 
High Court quashed the two impugned orders. Against the order passed by the 
High Court, this appeal is preferred with a Special Leave. 


It is necessary to set out 1n some detail the facts which gave rise to the depart- 
mental proceedings against the respondent resulting ın his removal from service. 
The respondent was at the material time in charge of the Police Station, Kodur, 
Visakhapatnam District. On 18th February, 1954, an offence of house breaking 
and theft was reported at the Police Station and was registered on 19th February, 
1954. It was recited in the report of the Village Munsif of Vechalam that one 
Durgalu who was then absconding was suspected to be the offender. This Durgalu 
was apprehended by.the Village Munsif of Kaligotla on 5th March, 1954 and was 
handed over to the Village Munsif of Vechalam, who 1n his turn sent Durgalu to 
Kodur Police Station with-village servants V Polayya, Vechalapu Simhachalam, 
Kodamanchah Simhachalam and Koduru Sumudram. It ıs the case of the State 
that Durgalu was handed over to the respondent on the night of 5th March, 1954, 
but no written acknowledgment in token of having received Durgalu from the 
village servants was given by the respondent, nor was any entry posted in the Sta- 
tion Diary, and Durgalu was thereafter confined in the Police Station from the 
night of 5th March, 1954, without any order from a Magistrate remanding him 
to police custody. On 7th March, 1954, the respondent entrusted charge of the 
Police Station to a Head Constable and left for Kakinada on casual leave for 5 
days. He returned to Kodur on 12th March, 1954. After the departure of the 
respondent, some Constables arrested one Reddy Simhachalam and brought him 
to the Police Station in the evening of 7th March, 1954. It is the case of the State 
that as a result of torture by Police Constables Nos. 1199, 363 and 662, Reddy 
Simhachalam became unconscious. 'The dead body of Reddy Simhachalam 

* was found floating in a well near the Police Station on the morning of gth March, 
1954, and an enquiry into the circumstances in which the death took place was 
commenced by the Revenue Divisional Officer, Narsipatnam. In the enquiry, 
Durgalu made a statement that he had witnessed the torture of Reddy Simhachalam, 
in the Police Station, by the three Constables. Police Constables Nos. 1199, 363 
and 662 were then charged before the Sub-Magistrate, Chodavaram, for offences 
under sections 304 (2) and 201 read with section 114, Indian Penal Code, for causing 
the death of Reddy Simh’achalam by torturing him and for causing disappearance 
of the evidence of his death Before the Sub-Magistrate, Durgalu retracted his 
earlier statement and stated that the statement that he was an eye-witness to the 
torture of Reddy Simhachalam was untrue, and that he was induced to make that 
statement by the police. He deposed that he had escaped from the custody of the 
village servants before he reached the Police Station Kodur on 5th March, 1954, 
and that he was re-arrested on 8th March, 1954. The Sub-Magistrate discharged 
the Police Constables holding that once Durgalu the only eye-witness turned hostile, 
there was no direct evidence on which even a prima facie case could be made out 
against them. The record of the case before the Sub-Magistrate was called by 
the Sessions Judge, Visakhapatnam, suo motu. The Sessions Judge held it proved 
on the evidence that Durgalu was arrested on 5th March, 1954, and was taken to 
the Police Station, Kodur and was wrongfully confined since that date in the Police 
Station, and the story of Durgalu before the Sub-Magistrate that after he was arrest- 
ed on 5th March, 1954, and was taken to the Kodur yillage on that very day he 
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had escaped from custody and that he remained in his village Vechalam could 
not be believed, 


A departmental enquiry was commenced ın May, 1954 against the respondent. 
The charge in the disciplinary proceedings agaist the respondent after it was 
amended ran as follows .— 

“ Reprehensible conduct ın wrongfully confining a K D , Chandana Durgalu accused m Cr 
«No 17/54 of Kodur Police Station from the night of 5th March, 1954 to 7th March, 1954 in the 
Police Station when he went on five days casual leave ” 
To the charge was appended a “ statement of facts” reciting, enter alia, that Dur- 
galu was apprehended by the Village Munsif, Kaligotla and was handed over to 
the Village Munsif, Vechalam, that Dürgalu was sent by the latter with the written 
report with the assistance of village servants, that on the same night the latter handed 
over Durgalu to the respondent 1n the Police Station, Kodur at about 12 midnight, 
with the report of the Village Munsif and demanded acknowledgment but the ack- 
nowledgment was refused by the respondent, and that the respondent did not men- 
tion these facts in any of the station records and wrongfully confined Durgalu in the 
Police Station till 7th March, 1954, when he proceeded on casual leave for five 
days. This, the “statement of facts " added, constituted grave and reprehensible 
conduct and hence the charge. The respondent submitted an explanation in which 
he submitted that Durgalu was not handed over to him on 5th March, 1954, as 
alleged nor at any time before he proceeded on 7th March, 1954, on casual leave. 
His plea was that when he proceeded on leave he entrusted charge of the Police 
Station to the Head Constable leaving instructions to'trace Durgalu and to take 
action. e 2 


The Deputy Superintendent of Police held the departmental enquiry and sub- 
mitted his report on 27th October, 1954, setting out the evidence of the witnesses 
examuned on behalf of the State and the respondent, and summung up the conclusion 
by reciting that the evidence 1n the case for the State made out a strong case against 
the respondent, that 1t was established that Durgalu was arrested on 5th March, 
1954, and was sent by the Village Munsif to Vechalam who in his*turn sent him 
with the village servants to the Police Station, Kodur, and Durgalu was handed over 
to the respondent on the mght of 5th March, 1954, that the story of Durgalu that 
after he was arrested on 5th March, 1954, he escaped from the custody of the village 
servants and was again arrested on 8th March, 1954, was false. The report then 
concluded : o 

“ All these facts go to show that he was arrested on the 5th without a shadow of doubt, but 1f the 

judgment ofthe learned Court which 1s based on the retracted statement of Durgalu 1s considered the 
"sacred truth’ the delinquent may have benefit of doubt. ” 
This report was considered by the authority competent to impose punishment and a 
provisional conclusion that the respondent merited punishment of dismissal for 
the charges held established by the report was recorded. A copy of the report of 
the Enquiry Officer was sent to the respondent and he was called upon to submit 
his representation against the action proposed to be taken in regard to him. The 
respondent submitted his representation which was considered by the Deputy Ins- 
pector-General of Police, Northern Range, Waltair. That Officer referred to the 
evidence of witnesses for the State about the airest of Durgalu on 5th March, 1954 
and the handing over of Durgalu to the respondent on the same day. He observed 
that the evidence of Durgalu that after he was arrested on 5th March, 1954, he had 
made good his escape and was again arrested on 8th March, 1954, could not be 
accepted. Holding that the charge against the respondent was serious and had on 
the evidence been adequately proved, in his view the only punishment which 
the respondent deserved was of dismissal from the police force. 


In appeal the Inspector-General of Police accepted the evidence of the witnesses 
who had deposed that they had handed over Durgalu to the respondent on 5th 
March, 1954. In his view the respondent had 

“ betrayed gross dishonesty and lack of character in falsifying the records by omitting to write 


what he had done and what happened in the Police Station, thereby proving himself thoroughly dis- 
honest and untrustworthy”, and “showing hunself unfit to hold the responsible post ofa Sub-Inspector 
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of Police”, and that “ his records as a Probationary Sub-Inspector of Police are generally unsatisfactory 
and he has earned a reputation for inefficiency and lack of interest 1n work for weaknessin dealing with 
"s eai which are all attributes that militate against his becoming useful Sub-Inspector 
of Police. ” 


But taking into consideration his young age and inexperience, the Inspector-Genera] 
of Police reduced the order of dismissal into one for removal from service. 


In the departmental proceeding a simple question of fact fell to be determined— 
viz , whether Durgalu was arrested on 5th March, 1954, and was delivered over by™ 
the village servants to the respondent at Police Station, Kodur on the night of 5th 
March, 1954. There 1s no dispute that Durgalu was arrested on 5th March, 1954, 
and was sent by the Village Munsif, Vechalgm with his report to the Police Station, 
Kodur. The only question in dispute was whether Durgalu was handed over to 
the respondent on 5th March, 1954 as stated by the witnesses for the State. The 
case of the State was accepted by the Deputy Inspector-General of Police who passed 
the order of dismissal and the Inspector-General of Police in appeal. But the High 
Court declined to accept this view of the evidence. In so doing, with respect it 
must be observed, the High Court assumed to itself jurisdiction which it did not 
possess The High Court was of the view that the conclusion of the departmental 
authorities was vitiated, because the Enquiry Officer dealt with the evidence of 
witnesses for the State, and the witnesses for the respondent separately, and the 
Deputy Inspector-General of Police and Inspector-General of Police did not in 
recording their orders refer to all the evidence led before the Enquiry Officer and 
they : 

* failed to appreciate the full gignificance of the rule concerning the onus of proving The rule 
meant that everything essential to the establishment ofa charge lies on the person, who seeks t® establish 
the charge It further means that the two sets ofevidence in the case must not be examined separately 
in order to ascertam first whether those for establishing the charge have proved it and then to examine 
the defence in order to see how far the conclusions are unjustified The better approach, which has been 
described as the golden thread ın the web of criminal law ıs to examine the law, the whole evidence in 
order to ascertain how far the liability ofthe person proceeded agaist has been established beyond 
reasonable doubt ? 


The High Court then observed that ordinarily the conclusions on questions of fact 
by a body or tribunal in a proceeding under Article 226 of the Constitution are 
accepted by the High Court but that general rule does not apply “‘ whenever an 
important principle of jurisprudence 1s discarded ın reaching such findings ", and 
since the fundamental rule that a person should be punished only after the entire 
evidence in the case had been considered and he is found liable beyond reasonable 
doubt, had not been followed, the conclusions of the departmental authorities were 
vitiated. The High Court again observed that the orders passed by the depart- 
mental authorities were vitiated because of two other matters : (1) that the Enquiry 
Officer declined to summon and examine two witnesses for the defence even though 
a request in that behalf was made ; and (11) that there was no charge against the 
respondent of “ falsifying the record by omitting to write what he had done or what 
happened ın the’ Police Station ", and he had not been given an opportunity of 
meeting such a charge and therefore the respondent had no fair hearing consistent 
with the principles of natural justice. 


There is no warrant for the view expressed by the High Court that in considering 
whether a public officer 1s guilty of the misconduct charged against him, the rule 
followed in criminal trials that an offence is not established unless proved by evidence 
beyond reasonable doubt to the satisfaction of the Court, must be applied, and if 
that rule be not applied, the High Court in a petition under Article 226 of the 
Constitution 1s competent to declare the order of the authorities holding a depart- 
mental enquiry invalid. The High Court 1s not constituted 1n a proceeding under 
Article 226 of the Constitution a Court of appeal over the decision of the authorities 
holding a departmental enquiry against a public servant : it 1s concerned to deter- 
mine whether the enquiry 1s held by an authority competent in that behalf, and 
according to the procedure prescribed 1n that behalf, and whether the rules of natural 
justice are not violated. Where there 1s some evidence. Which the authority 
entrusted with the duty to hold the enquiry has accepted and which evidence may 


- 
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reasonably support the conclusion that the delinquent officer is guilty of the charge, 
it is not the function of the High Court m a petition for a writ under Article 226 to 

.review the evidence and to arrive at an independent finding on the evidence. The 
High Court may undoubtedly interfere where the departmental authorities have 
held the proceedings against the delinquent in a manner inconsistent with the rules 
of natural justice or in violation of the statutory rules prescribing the mode of enquiry 

oor where the authorities have disabled themselves from reaching a fair decision by 
some considerations extraneous to the evidence and the merits of the case or by 
allowing themselves to be influenced by irrelevant considerations or where the con- 
clusion on the very face of it is so wholly arbitrary and capricious that no reasonable 
person could ever have arrived at that conclusion, or on simular grounds. But 
the departmental authorities are, if the enquiry is otherwise properly held, the sole 
"udges of facts and there be some legál evidence on which their findings can be 
based, the adequacy or rehability of that evidence is not a matter which caz be 
permitted to be canvassed before the High Court in a proceeding for a writ under 
Article 226 of the Constitution. 


The Enquiry Officer had accepted the evidence of witnesses for the State that 
Durgalu was handed over to the respondent on 5th March, 1954, and the observation 
that the respondent may have the benefit of doubt if the judgment of the Magistrate 
is considered ‘‘ sacred truth ”? appears to have been made 1n a somewhat sarcastic 
vein, and does not cast any doubt upon the conclusion recorded by hm The 
Enquiry Officer appears to have stated that the judgment of the Magistrate holding 
a criminal trial against a public servant could not always be regarded as binding in a 
departmental enquiry against that public servant. In so stating the Enquiry Officer 
did not commit any error. The first ground on which the High Court interfered 
with the order of the punishmg authorities 1s therefore wholly unsustainable. 


The two other grounds on which the High Court also based its conclusion, 
namely, refusal to summon and examine witnesses for the respondent and holding 
the respondent guilty of a charge of which he had no notice are equally without 
substance. It appears that the respondent desired to examine Police Constables 
Nos. 178, 506 and 569 to prove that Durgalu was not in the lock-up till 8th March, 
1954. Police Constable No. 506 was examined as a witness for the respondent, 
and the Enquiry Officer has not accepted his evidence. The other two witnesses 
were neither summoned nor examined, but it appears fiom the record that on 
20th September, 1954, the respondent promised to produce the witnesses whom he 
had cited 1n his defence. At the hearing dated 26th September, 1954, three wit- 
nesses were examined by the respondent and the respondent was given another 
opportunity to secure the presence of the remaining defence witnesses. On 27th 
September, 1954, Police Constable 506 was examined and it appears that the res- 
pondent expregsed his desire not to examine any More witnesses. In the pro- 
ceeding of the Enquiry Officer there 1s a note that * your defence witnesses have 
been examined and such documents you required have been produced and exhibited". 
The respondent subscribed his signature in acknowledgment of the correctness of 
that recital He did not raise any objection ın the representation made by him 
before the Deputy Inspector-General of Police when notice was issued on him to 
show cause why he should not be punished. In the memo. of appeal to the Inspector- 
General of Police, it was submitted by the respondent that the Police witnesses were 
to be summoned by the Enquiry Officer, and that he did not summon them. It 
was also submitted that the statement signed by the respondent was only 1n respect 
of private witnesses, and not Police witnesses. But the endorsement made by the 
Enquiry Officer 1s not susceptible of any such interpretation, which refers to all 
witnesses for the respondent. The record does not show that an application for 
summoning the Police witnesses was made and the Enquiry Officer in breach of the 
Rules declined to summon them. We are in the hght of this evidence of the view 
that the respondent did not, after the examination of Police Constable No. 506, 
desire to examine the two Police Constables Nos. 178 and 569, whom he originally 
wanted to examine. 
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It was next urged that the findings recorded were not in respect of the charge 
which the respondent was called upon to answer. The chaige against the respon- 
dent was that he had wrongfully confined Durgalu on 5th March, 1954 to 7th 
March, 1954, 1n the Police Station. In the statement of facts which accompanied 
the charge-sheet 1t was stated in express terms that the respondent had not recorded 
in any of the Diaries of the Police Station that Durgalu was handed over to him on 
sth March, 1954. The charge and the ‘‘ statement of facts * form part of a single 
document on the basis of which proceedings were started against the respondent 
and 1t would be hyper-criticál to proceed on the view that though the respondent 
was expressly told 1n the statement of facts which formed part of the charge-sheet, 
that he had failed to record that Durgalu was handed over to him, that ground of 
‘reprehensible conduct * was not included in the charge, and on that account the 
enquiry was vitiated. No objection appears to have been raised before the Deputy 
Inspector-General or even the Inspector-General of Police, that there was infirmity in 
the charge on that account, and that infirmity had prejudiced the respondent in the 
enquiry. The respondent had full notice of the charge against him, and he examin- 
ed witnesses in support of his defence and made several argumentative  representa- 
tions before the Deputy Inspector-General, the Inspector-General of Police and the — 
Government of Andhra Pradesh. ` 


In our judgment the proceedings before the departmental authorities were 
regular and were not vatiated on account ofany breach of the rules of natural] justice. 
The conclusions of the departmental officers were fully borne out by the evidence 
before them and the High Court had no jurisdiction to set aside the order either on 
the ground that the “‘ approach to the evidence was not consistent with the*approach 
in a criminal case," nor on the ground that the High Court would have on that 
evidence come to a different conclusion The respondent had also ample opportu- 
nity of examining his witnesses after he was informed of the charge against him. 
The conclusion recorded by the punishing authority was therefore not open to be 
canvassed, nor was the labihty of the respondent to be punished by removal from 
service open to question before the High Court. 


The appeal 1s allowed and the order passed by the High Court is set aside. 
The petition filed by the respondent in dismissed There will be no order as to 
costs The order as to costs passed by the High Court will stand. 


K.S. Appeal allowed: 
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THE SUPREME COURT OF INDIA. 
(Civil Appellate Jurisdiction). 


Present —P. B. GAJENDRAGADKAR, K. SUBBA Rao, K. N. WaNcHOO, 
J. C. Snan AND N. RAJAGOPALA AYYANGAR, JJ. 


M/s. West Ramnad Electric Distribution. Co., Ltd. .. Appellant * 
°y, 
The State of Madras and another .. Respondents. 
1, Madras State Electricity Board — ° 
Interveners. 


2. The State of Andhra Pradesh , J 


Madras Electricity Supply Undertakings (Acquisition) Act (XXIX of 1954), section 24—Scope—Retrospec- 
tive validation of action taken under void earlier. Madras Act (XLII of 1949) — Vires—BSection 5—Validity— 
Constitution of India, 1950, Article 31 (1) and (2)—GCompliance with—CGritena 


In construing section 24 of Madras Act (XXIX of 1954) we have to bear 1n mind the fact that the 
Act ıs retrospective in operation and 1s intended to bring within the scope of its materal provisions 
undertakings of which possession had already been taken Section 24 1s a saving and validating provi- 
sion and 1t clearly intends to validate actions taken under the relevant provisions of the earlier Act 
(Madras Act XLIII of 1949) which was invalid from the start The fact that section 24 does not use 
the usual phraseology that the notifications issued under the earlier Act (acquiring an Electricity 
Supply Undertaking) shall be deemed to have been issued under the validating Act does not alter the 
position that the second part of the section has and 1s intended to have the same effect In considering 
whether Article 31 (1) of the Constitution has been complied with or not, we must assume that before 
the notification was issued the relevant provisions of the vahdating Act were in existence and so 
Article 31 (1) must be held to have been complied with ın that sense It cannot be said that the 
Legislature cannot pass a law retrospectively validating actions taken” under a law which was void 
because it gontravened fundamental nghts ° 


When a party challenges the validity of a statutory provision lıke section 5 of Madras Act (XXIX 
of 1954), it ıs necessary that the party must adduce satisfactory and sufficient material before the 
Court on which it wants the Court to hold that the compensation which would be p31d under every one 
of the three bases under the impugned statutory provision does not amount to a Just equivalent. 
Lookmg merely at the scheme of the section itself ıt 1s impossible to arrive at such a conclusion 


Appeals from the Judgment and Order dated 27th March, 1956 of the Madras 
High Court m Writ Petitions Nos. 326 of 1955 and 107 of 1956. 


M K..Nambiar, Senior Advocate (P. Ram Reddy, Advocate, with him) for Appel- 
lant. 


R. Ganapathy Iyer and P.D. Menon, Advocates, for Respondents. 


R. Gopalakrishnan, Advocate, for Intervener No. 1. 


K. Bhimasankaram, Senior Advocate (B. R.G. K. Achar and P. D. Menon 
Advocates, with him), for Intervener No. 2. 


The Judgment of the Court was delivered by 


Gajendragadkar, f —The principal question which arises in these two appeals 
is related to the Validity of section 24 of the Madias Electricity Supply Undertakings 
(Acquisition) Act, 1954 (XXIX of 1954) (hereinafter called the Act). That 
question arises in this way. The appellant, the West Ramnad Electric Distribution 
Co., Ltd., Rajapalayam, was mcorporated m 1935 to carry on, within the State 
of Madras and elsewhere, the business of an electric ight and power company, 
to construct, lay down and establish and carry on all necessary installations, to 
generate, accumulate, ditribute and supply electricity under a licence granted 
under the Indian Electricity Actof 1910. On the 24th January, 1950, the Madras, 
Legislature passed an Act (XLIII of 1949) for the acquisition of undertakings 
supplying electricity in the Province of Madras. Under the said Act, the Govern- 
ment was empowered to acquire any electrical undertaking on payment of com- 
pensation according to the relevant provisions of the said Act. In pursuance of 
the provisions of section 4 (1) ofthe said Act, the respondent, State of Madras, 
passed an Order GO. Ms. No 2059 on the 17th May, 1951, declaring that the 
appellant undertaking shall vest in the respondent from the 21st September, 1951. 





*C.A. Nos. 512 and 513 of 1960. 2nd May, 1962. 
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"Thereafter, the respondent appointed the Chief Electrical Inspector as the Ac- 
quisition Officer, and on the appointed day, the said Officer took over possession 
of the appellant and all its assets, records and account-books The appellant 
then appomted the liquidator as its accredited representative for the purposes 
of the Act in order to claim compensation under the Act. The respondent then 
paid over to the appellant Rs 6 lakhs on the 24th October, 1952 and Rs. 2,34,387-1-0 
on the 5th July, 1953 as compensation. According to the appellant Rs. 98,976-15-0 

still rernamed to be paid to it by way of compensation under the Act, whereas the 
respondent suggested that only Rs. 6,000 was the balance due to the appellant. 

That ıs how the appellant undertakmg went mto possession of the respondent and 

the appellant was paid partial compensation. 


It appears that owners of some of the electrical undertakings in Madras which 
had been taken over by the respondent in accordance with the provisions of section 
4 (1) of the 1949 Act filed Writ Petitions ın the High Court of Madras impugning 
the validity of the said Act. These Writ Petitions however failed and by its judg- 
ment in Narasaraopeta Electric Corporation, Lid v. State of Madras! the Madras High 
Court upheld the validity of the unpugned Act in so far as 1t related to the licensees 
other than municipalities. The said licensees then moved this Court and their 
appeal succeeded By its decision in the Rajamundry Electric Supply Corporation, Lid. v. 
The State of Andhra? this Court held that the impugned Act of 1949 was ultra vires. 
This decision was based on the ground that the Act was beyond the legislative com- 
petence of the Madras Legislature inasmuch as there was no entry m any of the 
three Lists of the Seventh Schedule of the Government of India Act, 1935 relating 
to compulsory acquisition of any commercial or industral undertaking ‘This 
Court observed that although section 299 (2) of the said Constitution Act*contem- 
plated a law authorising compulsory acquisition for public purposes of a commercial 
or industrial undertaking, a coriesponding entry had not been included in any 
of the three Lists and so, the Madras Legislature was not competent to pass the 
impugned Act. This decision was pronounced on the roth February, 1954. 

Meanwhile the Constitution came into force on the 26th January, 1950, and 
the position of the legislative competence of the Madras Legislature in respect of 
the compulsory acquisition of commercial or industrial undertakings for public 
purposes has been materially altered. Entry 36 in Last II of the Seventh Schedule 
to-the Constitution refers to acquisition or requisitioning of property, except for 
the purposes of the Union subject to the provisions of Entry 42 of List III whereas 
Entry 42 of Last III deals with the principles on which compensation for property 
acquired or requisitioned for the purposes of the Union or of a State or for any 
other public purpose ıs to be determmed, and the form and the manner in which 
such compensation 1s to be given. That 1s how the two entries read at the relevant 
time. 


After the decision of this Court was pronounced in the Case of Rajamundry Electric 
Supply Corporation, Lid? the Madras Legislature passed the Act ande it received the 
assent of the President on the oth October, 1954, and was published in the Govern- 
ment Gazette on the 13th October, 1954. The Act incorporated the main pro- 
visions of the earlier Act of 1949 and purported to validate action taken under the 
said earlier Act. After the Act was passed the respondent issued a new Govern- 
ment Order No. 4388 on the 14th December, 1954, appointed the Chief Electrical 
Inspector to be the Acquisition Officer of the appellant concern for purposes of the 
Act. As a result of this order the appellant undertaking which had been taken 
over by the respondent on the 21st September, 1951, continued to be in the posses- 
sion of the respondent. It is under these circumstances that the appellant filed 
its Writ Petition No. 326 of 1955 on the 26th April, 1955. 


In its Writ Petition, the appellant alleged that to the extent to which the Act 
purports to validate acts done under the earlier Act of 1949 itis ultra vires ineffectual 
and inoperative. It was further urged that the three bases of compensation as 
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laid down by the Act are inconsistent with the requirements of Article 31 of the 
Constitution and so, the operative provisions of the Act are unconstitutional. On 
these grounds the appellant prayed for a writ of cerrar: or any other appropríate 
writ, or order, or direction calling for the records relating to GO. Ms No. 2059, 
issued on the 17th May, 1951, and quashing the same. Later the appellant filed 
another Writ Petition No. 107 of 1956 on the 31st January, 1956, and it added a 
prayer that a writ of mandamus or any other writ, or order or direction should be 
<issued directing the respondent to restore possession of the appellant undertaking 
with all its assets along with mesne profits from 21st September, 1951, or pay the 
market value of the said undertaking as on 21st September, 1951, and interest thereon 
at 6 per cent per annum and to direct payment of costs and pass such other orders 
as may be appropriate and just in the circumstances of the case. 


The claim thus made by the appellant was denied by the respondent The 
respondent's case was that the Act is valid and section, 24 which operates retrospec- 
tively has validly and effectively validated actions taken under the earlier Act, with 
the result that the possession of the appellant undertaking which was taken on the 
21st September 1951, must be deemed to have been taken under the provisions 
of the Act and so the claim made by the appellant either for a writ of cerhorari 
or mandamus could not be granted. It was also urged that it would not be open 
to the appellant to claim possession of the undertaking or to ask for mesne profits 
in writ proceedings. 

Mr. Justice Rajagopalan who heard the two Writ Petitions rejected the con- 
tentions raised by the appellant and dismissed the said petitions. He held that 
having regard to the fact that the appellant had accepted compensation under the 
earlier Act, no real relief could be granted to it even if its contention that section 24. 
of the Act was invalid is upheld. In other words, the learned Judge took the view 
that even if the challenge made by the appellant to the validity of section 24 was 
found to be justified, in the present writ proceedings he would not be prepared to 
grant it the relief either of possession or of mesne profits. Even so'the learned 
Judge proceeded to examine the several points urged by the appellant in support 
of its contention that section 24 was invalid, and rejected them In his opinion, the 
Act was valid and section 24 being retrospective in operation validated the actions 
taken by the respondent under the earlier Act. The argument that the compen- 
sation awardable under the Act was inconsistent with Articles 31 (1) and 31 (2) 
was not accepted, inter alia on the ground that no material had been placed before 
the Court on which the appellant's plea could be sustained. The learned Judge 
has also recorded his conclusions on some other points urged before him but ít is 
unnecessary to refer to them. After this decision was pronounced the appellant 
moved the learned Judge for a certificate under Article 132 (1) of the Constitution 
and it îs with the certificate thus granted to it under the said Article that the present 
appeals have been brought to this Court. 


The first peint which Mr. Nambiar has raised before us on behalf of the appel- 
lant is that section 24 which purports to validate action, taken under the earlier 
Actis in law ineffective to sustain the order issued by the respondent on the 1 yth 
May, 1951. It would be recalled that by thîs order the respondent obtaîned 
possession of the appellant undertaking for the first time under the relevant provisions 
of the earlier Act. ‘The argument is that there fs no specific or express provision in 
the Act which makes the Act retrospective and so section 24 even it it is valid îs 
ineffective for the purpose of sustaining the impugned order by which possession of 
the appellant concern was obtained by the respondent. The impugned order had 
recited that the appellant concern shall vest in the Government on the 2 IstSeptember, 
1951, and it directed that under section 4 (2) of the earlier Act the said order shall 
be published in the Gazette. Under the said order, a further direction had been 
issued appointing the Chief Electrical Inspector to the respondent to be the Acquisi- 
tion Officer, and the appellant was requested to take action for the appointment of 
an accredited representative 1n accordance with section 8 of the earlier Act and to 
submit the inventories and all particulars required under section 17 of the said Act. 
Mr. Nambiar contends that this order amounts to a notification which must be 
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held to be a law under Article 13 of the Constitution. For the purpose of the present 
appeals, we will assume that the said order 1s a notification and amounts to a law 
under Article 13. Mr. Nambiar further contends that this notification was invalid 
for two reasons ; 1t was invalid because 1t had been issued under the provisions of an 
Act which was void as beng beyond the legislative competence of the Madras 
Legislature, and 1t was void for the additional reason that before ıt was issued, the 
(Constitution of India had come into force and it offended against the provisions of 
Article 31 of the Constitution, and so, Article 13 (2) apphed. Section 24 of the Aq, 
no doubt, purported or attempted to validate this noufication, but the said attempt 
has*failed because the Act being prospective, section 24 cannot have retrospective 
operation. That, ın substance, 1$ the first contention raised before us. 


Before dealing with this argument it would be necessary to examine the broad 
features of the Act and understand 1ts generalscheme. The Act was passed because 
the Madras Legislature thought it expedient to provide for the acquisition of under 
takings other than those belonging to and under the control of the State Electricity 
Board constituted under section 5 of the Electricity (Supply)Act, 1948in the State of 
"Madras engaged in the business of supplying electricity to the public. Itis with 
that object that appropriate provisions kave been made by the Act to provide for the 
acquisition of undertakings and to lay down the principles for paying compensation 
for them It is quite clear that the scheme of the Act was to bring within the pur- 
view of its material provis‘ons undertakings ın respect of which no action had been 
taken under the earlier Act and those in respect of which action had been so taken. 
In fact as we will presently point out, several provisions made by the Act clearly 
referred to both types of undertakings and leave no room for doubt that both types 
of undertakings are intended to be governed by it. The definition of an ‘ accre- 
dhted representative’ prescribed by section 2 (b) shows that the accredited repre- 
sentative means the representative appointed or deemed to have been appointed 
under section 7. Sumularly, section 2 (4) which defines a licensee provides that in 
relation to an undertaking taken over or an undertaking which has vested 1n the 
Government under section 4, 1t shall be the person who was the licensee at the time 
«when the undertaking was taken over or vested in the Government, as the case 
‘may be, or his successor-in-interest. Section 2 (/) defines an undertaking taken 
over as meaning an undertaking taken over by the Government after the 1st January, 
1951, and before the commencement of this Act. The ‘ vesting date’ under section 
2 (m) means in relation to an undertaking, the date fixed under section 4 (1) as 
the date on which the undertaking shall vest in the Government or ın the case of 
an undertaking taken over, the date on which it was taken over. These definitions 
thus clearly point out that the Act was intended to apply to undertakings of which 
possession would be taken after the Act was passed as well as undertakings of which 
possession had already been taken under the relevant provisions of the earlier Act. 


Section 3 which deals with the application of the Act, provides that it shall 
apply to all undertakings of licensees including. (a) undertakings inerespect of which 
notice for compulsory purchase has been served under section 7 of the Electricity 
Act, such undertakings not having been taken over before the commencement of 
this Act, and (b) undertakings taken over. Similarly, section 4 which gives power 
to the respondent to take over any undertaking clearly says that that power can 
Þe exercised 1n respect of any undertaking which had already not been taken over. 
In dealing with the appointment of sole representative, section 7, sub-sections (3) 
and (5) bring out the same distinction between undertakings already taken over 
and those which had yet to be taken over. The same distinction is equally clearly 
brought out ın section 10 (3), section 11 sub-sections (2), (5) and (11), and section 
14 (3). Itis thus clear that the Act in terms, 1s intended to apply to undertakings 
of which possession had already been taken, and that obviously means that 1ts 
material and operative provisions are retrospective. Actions taken under the 
provisions of the earlier Act are deemed to have been taken under the provisions 
of the Act and possession taken under the said earlier provisions 1s deemed to have 
fbeen taken under the relevant provisions of the Act. This retrospective operation 
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of the material provisions of the Act is thus writ large in all the relevant provisions 
and ıs an essential part of the scheme of the Act ‘Therefore, Mr. Nambaar is not 
right when he assumes that the rest of the Act 1s intended to be prospective and so, 
section 24 should be construed 1n the light of the said prospective character of the 
Act. On the contrary, 1n construing section 24, we have to bearin mind the fact 
that the Act 1s retrospective in operauon and 1s intended to bring within the scope 
of its material provisions undertakings of which possession had already been taken, 


Let us then construe section 24 and decide whether it serves to validate the 
impugned notification issued by the respondent om the 21st September, 1051. 
Section 24 reads thus — 

'* Orders made, decisions or directions giver’, notifications 15sued, proceedings taken and acts or 
things done, 1n relation to any undertaking taken over, 1f they would have been validly made, given 
issued, taken or done, had the Madras Electricity Supply Undertakings (Acquisition) Act, 1949 (Madras. 
Act XLIII of 1949), and the rules made thereunder been in force on the date on which the said. orders 
decisions or directions, notifications, proceedings, acts or things, were made, given, issued, taken or 
done are-hereby declared to have been validly made, given, issued, taken or done, as the case may be- 
except tothe extent to which thesaid orders, decisions, directions, notifications, proceedings, acts or 
things are repugnant to the provisions of this Act” 

The first part of the section deals, «nier alia, with notifications which have been 
validly issued under the relevant provisions of the earlier Act and ıt means that 
if the earlier Act had been valid at the relevant time, 1t ought to appear that the 
notifications in question covld have been and had in fact been made properly 
under the said Act. In other words before any notification can claim the benefit 
of section 24, 1t must be shown that 1t was issued properly under the relevant provi- 
sions of the earher Act assuming that the said provisyons were themselves valid. 
and in force at that tıme. The second part of the section provides that the notifi- 
cations covered by the first part are declared by this Act to have been validly issued: 
the expression ‘“‘ hereby declared " clearly means “declared by this Act” and. 
that shows that the notifications covered by the first part would be treated as issued 
under the relevant provisions of the Act and would be treated as validly tssued under- 
the said provisions. ‘The third part of the section provides that the statutory declara- 
tion about the validity of the issueof the notification would be subject to this excep- 
tion that the said notification should not be inconsistent with or repugnant to the. 
provisions of the Act. In other words, the effect of this section is that if a notifi-- 
cation had been issued properly under the provisions of the earlier Act and its validity 
could not have been impeached if the said provisions were themselves valid, it. 
would be deemed to have been validly issued under the provisions of the Act, pro-- 
vided, of course, 1t is not inconsistent with the other provisions of the Act. The 
section is not very happily worded, but on its fair and reasonable construction, 
there can be no doubt about its meaning or effect. It is a saving and vahdating- 
provision and it clearly intends to validate actions taken under the relevant pro-- 
visions of the earlier Act which was invalid from the start. The fact that section 24 
does not use the usual phraseology that the notifications issued under the earlier 
Act shall be deemed to have been issued under the Act, does not alter the position. 
that the second part of the section has and is intended fo have the same effect.. 


No doubt, Mr. Nambiar suggested that section 24 does not seem to validate 
actions taken under the earlier Act on the basis that the earlier Act was void and. 
non est and in support of this argument, he relies on the fact that the notifications. 
falling unde: the first part of section 24 are referred to as validly made and the earlier 
Act and the rules made thereunder are assumed to have been 1n force on the date 
on which the said notification was issued He also relies on the Provisions of sec= 
tion 25 which purports to repeal the said Act and that, no doubt, gives room for 
the argument that the Legislature did not recognise that the said Act was non est 
and dead right up from the stait. It1s not easy to undertand the genesis of section 
25 and the purpose which it ıs intended to achieve. The only explanation given 
by Mr. Ganapati Ayyer on behalf of the respondent ıs that since the earlier Act 
was in fact on the statute book, the Legislature may have thought that for the sake 


of form, 1t may have to be repealed formally and so, section 25 was enacted But 
@ 
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even if the enactment of the said section be held to be superfluous or unnecessary, 
that cannot assist the appellant in the construction of section 24. We have no 
doubt that section 24 Was intended to validate actions taken under the earher Act 
and on its fair and reasonable construction, 1t must be held that the intention has 
been carried out by the Legislature by enacting the said section. Therefore, the 
argument that section 24, even if valid, cannot effectively validate the impugned 
notification, cannot succeed. : 


Mr. Nambaar then contends that the impugned notification is invalid and in- 
operative because it contravenes Article 31 (1) of the Constitution. Article 31 (1) 
provides that no person shall be deprived of his property save by authority of law. 
It is urged that this provision postulates the existence of an antecedent law before a 
citizen is deprived of his property. The notification was issued on the assumption 
that there was an antecedent law, vz., the earlier Act of 1949, but since the said 
Act was non est, the notification 1s not supported by the authority of any pre-existing 
law and so, 1t must be held to be invalid and ineffective. In our opinion, this 
argument 18 not well-founded. If the Act is retrospective 1n operation and section 
24 has been enacted for the purpose of.retrospectively validating actions taken under 
the provisions of the earlier Act, 1t must follow by the very retrospective operation 
of the relevant provisions that at the time when the impugned notification was 
issued, these provisions were in existence. That is the plain and obvious effect 
of the retrospective operation of the statute. Therefore, ın considering whether 
Article 31 (1) has been complied with or not, we must assume that before the 
notification was issued, the relevant provisions of the Act were 1n existence ahd so, 
Article 31 (1) must be held,to have been comphed with in that sense. 


e 

In this connection, 1t would be relevant to refer to the provisions of Article 
20 (1), because the said provisions illustrate the point that where the Constitation 
desired to prevent the retrospective operation of any law, it has adopted suitable 
phraseology to carry out that object. Article 20 (1) provides that no person shall 
be convicted of any offence except for violation of a law in force at the time of the 
commission of the act charged as an offence, nor be subjected to a penalty greater 
than that which might have been inflicted under the law in force at the time of 
the commission of the offence By using the expression “law in force" in both 
the parts of Article 20 (1), the Constitution has clearly indicated that even if a 
criminal law was enacted by any Legislature retrospectively, its retrospective opera- 
tion would be controlled by Article 20 (1). A law in force at the time postulates 
actual factual existence of the law at the relevant time and that excludes the retros- 
pective application of any subsequent law. Article 31 (1), on the other hand, does 
not use the expression “‘ law in force at the time; it merely says “ by authority 
of law ”, and so, if a subsequent law passed by the ‘Legislature is retrospective in its 
operation, it would satisfy the requirement of Article 31 (1) and would validate the 
impugned notification in the present case. Therefore, we are not satisfied that 
Mr. Nambiar is right in contending that the impugned notificatien îs invalid for 
the reason that at theetime when it was issued there was no law by whose authority 
it could be sustained. 


That takes us to the larger issue raised by Mr. Nambiar in the present appeals 
He contends that the power of the Legislature to make laws retrospective cannot 
validly be exercised so as to cure the contravention of fundamental rights retros- 
pectively His contention is that the earlier Act of 1949 being dead and non- 
existent, the impugned notification contravened Article 31 (1) and this contravention 
of a fundamental right cannot be cured by the Legislature by passing a subsequgnt 
law and making it retrospective. In support of this argument, he has relied on 
the decision of this Court in Deep Chand v. The State of Uttar Pradesh and others}. 
In that case, one of the questions which arose for decision was whether the doctrine 
of eclipse applied to a law which was found to be invalid for the reason that it con- 
travened the fundamental rights, and the majority decision held that it did not 
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apply to such a law. In dealing with the question as to the applicability of the 
doctrine of eclipse, a distinction was drawn between a law which was void either 
for want of legislative power at the time when it was passed, or because it contra- 
vened fundamental rights on the one hand, and the law which was valid when ít 
was passed but subsequently became invalid because of supervening circumstances 
on the other. In the latter case, the law was valid when it was passed and became 
invalid because a cloyd was cast on its validity by supervening circumstances. 
"hat being so, if the constitutional amendment subsequently made removes the 
cloud, the validity of the law is revived. That is the effect of application of the 
doctrine of eclipse; but there can be no scope for the application of the said doctfine 
to a law which is void and non est either for want of legislative competence or be- 
cause it contravenes fundamental right’. That, in substance, is the effect of the 
majority decision in Deep Chand’s case!. In the present appeals it is not disputed 
that the earlier Act of 1949 was dead and void from the start, and that no doubt, 
is consistent with the majority decision in Deep Chand's'case!. But the question as to 
whether the Legislature can retrospectively validate actions taken under a void 
law did not arise for consideration in Deep Chand’s case. The only point which 
was decided was that the removal of the cloud by a subsequent constitutional amend- 
ment will not automatically revive a law which was void from the start, but that 
‘obviously is not the case before us. What we are called upon to decide in the 
present appeals is whether or not it is competent to the Legislature to pass a law 
retrospectively to validate actions taken under a void Act, and in deciding this 
question, Deep Chand’s caset, would not afford us any assistance. 


Mr. Nambiar did not dispute the position that ig enacting laws in respect 
of topics ‘covered by appropriate entries in the relevant Lists of the 7th Schedule 
to the Constitution, the Legislatures would be competent to make the provisions 
of the laws passed by them retrospective. He, however, seeks to import a limita- 
tion on this legislative power where the contravention of fundamental rights ís 
involved. No authority has been cited in supported of the plea that tlie legislative 
power of the Legislature is subject to any such limitation even where the contraven- 
tion of fundamental rights is involved. On principle, it îs difficult to appreciate 
how such a limitation on the legislative power can be effectively pleaded Ifa 
law is invalid for the reason that it has been passed by a Legislature without legis- 
lative competence, and action is taken under its provisions, the said action can 
be validated by a subsequent law passed by the same Legislature after ît îs clothed 
with the necessary legislative power. This position is not disputed. If the Legis- 
lature can by retrospective legislation cure the invalidity in actions taken in pur- 
suance of laws which were void for wart of legislative competence and can validate 
such actions by appropriate provisions, ıt is difficult to see why the same power 
cannot be equally effectively exercised by the Legislature in validating actions taken 
under laws which are void for the reason that they contravened fundamental rights. 
As has been pointed out by the majority decision in Deep Chand's case! the infirmity 
proceeding from lack of legislative competence as well as the, infirmity proceeding 
from the contravention of fundamental rights lead to the same result and that is 
that the offending legislation is void and non est. That being so if the Legislature 
can validate actions taken under one class of void legislation, there is no reason why 
it cannot exercise its legislative power to validate actions taken under the other 

"class of void legislation. We, are, therefore not prepared to accept Mr. Nambiar’s 
contention that where the contravention of fundamental rights ís concerned the 
Legislature cannot pass a law retrospectively validating actions taken under a 
Jaw which was void because it contravened fundamental rights. 


In this connection it may be useful to refer to some decisions which deal with 
the Legislature's powers to pass retrospective law. In The United Provinces v. 
Most. Atıqa Begum and others? Gwyer, C.J , observed that: 
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* the validation of doubtful executive acts is notso unusual or 'extraordinary a thing that little 
surprise would be felt 1f Parliament had overlooked 1t, and ıt would take a great deal to persuade 
me that the legislative power for the purpose has been denied to every Legislature, including 
the Central or Federal Legislature, im india". ‘‘It ıs true” he added “that validation of 
executive orders or any entry even remotely analogous to it 1s not to be found inany ofthe 
three Lists ; but I am clear that legislation for that purpose must necessarily be regarded as subsidiary 


or ancillary to the power of legislating on the particular subject in respect of which the executive 
orders may have been issued. ” e 


The same principle was stated by Spens, C J., in Prare Dusadh andothers v. The King 
Emperor!. 


This question has been considered by this Court in several decisions to some 
of which we will now briefly refer. In [he Union of India v. Madan Gopal Kabra? 
this Court had occasion to consider the validity of certain amendments made in 
the Income-tax Act by section? 3 of the Finance Act (XXV of 1950). These amend- 
ments had the effect of applying retrospectively the charging sections of the Taxing 
Act and their validity was impeached. In rejecting the argument that the levy 
authorised to be imposed by the amendments was ultra wires, Patanjali Sastri, C.J., 
observed that : 


* while ıt ıs true that the Constitution has no restrospective operation, except where a different 
intention clearly appears, ıt 13 not correct to say that in bringing into existence new Legislatures and 
conferring on them certain powers of legislation, the Constitution operated retrospectively. ‘The 
legislative powers conferred upon Parliament under Articles 245and 246 read with List 1 of the Seventh 
Schedule could obviously be exerqsed only after the Constitution came into force and no retrospective 
operation of the Constitution ıs volved in the conferment of those powers But it ıs a different thing 
to say that Parlament m exercising the powers thus acquired 1s precluded from making a retrospective 
law. ” 


And so, the conclusion was that Parliament was competent to make a Jaw imposing 
a tax on the income of any year prior to the commencement of the Constitution. 


In M.P.V. Sundararamer & Co. v. TheState of Andhra Pradesh and another ? the 
validity of the Sales Tax Laws Validation Act 1956 (VII of 1956) was questioned 
and the majority of the Court held that the said Act was in substance one lifting 
the ban on taxation of inter-State sales and within the authority conferred on the 
Parlament under Article 286 (2) and further that under that provision it was 
competent to the Parliament to enact a law with retrospective operation. ‘This. 
conclusion also proceeded on the basis that the power of a Legislature to pass a law 
included a power to pass it retrospectively, and so, the argument that the impugned 
Act was bad on the ground that it was retrospective in operation was rejected. The 
same principle has been again enunciated by this Court in M/s. J K. Jute Mills 
Co. Lid. v. State of Uttar Pradesh and another *. It has been held in this case that the 
power of the Legislature to enact a law with reference to a topic entrusted to it is 
unqualified, subject only to any limitation imposed by the Constitution in the 
exercise of such a power, and that it would be competent for the Legislature to 
enact a law which 1s either prospective or retrospective, vide also Mt. Jadao Bahujt v- 
The Muniwipal Committee, Khandwa and another?, Jadab Singh and others v. The Himachal 
Pradesh Administration and anothers and M/s. Raghubar Dayal Jat Prakash and others v. 
The Union of India and another 7. Therefore, there is no doubt about the competence 
of the Legislature to enact a law and make it retrospective in operation in regard. 
to topics included within the relevant Schedules of the Constitution. Our conclu- 
sion, therefore, îs that the appellant's contention that it was beyond the competence 
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of the Madras Legislature to make the Act retrospective so as to validate the îm- 
pugned notification, cannot be accepted à 


That takes us to the last argument raised by Mr. Nambiar before us. He 
contends that section 5 of the Act which provides for the payment of compensation 
to the licensees whose undertakings are taken over, is invalid because it îs inconsís- 
tent with Article 31 (4. It is common ground that the provisions of Article 31 (2) 
with which we are concerned in the present appeals are those as they stood before 
the Fourth Constitutional Amendment came intoforce Article 31 (2) then provided, 
anter alia, that no property shall be compulsorily acquired save for the public purpose 
and save by authority o1 law which, provides xor compensation for the propeity 
so acquired and either fixes the amount of the compensation or specifies the principles 
on which, and the manner in which, the compensation îs to be determined and given. 
In support of his argument, Mr. Nambiar has relied op the decision of this Court in 

The State of West Bengal v. Mrs. Bala Banerjee and others!. In dealing with the 
‘question about the scope and effect of the provisions of Article 31 (2) in so far as 
they referred to the payment of compensation, this Court observed that though 
Entry 42 of List III conferred on the Legislature the discretionary power of laying 
down the principles which should govern the determination of the amount to be 
given to the owner of the property acquired, Article 31 (2) required that such princi- 
ples must ensure that what is determined as payable must be ‘compensation’ 
that is, a just equivalent of what the owner has been deprived of That îs why in 
considering the validity of any statute in the light of Article 31 (2) it would be open 
to the Court to enquire whether all the elements which make up the true value of 
the proptrty acquired have been taken into account în laying down the principles 
for determining compensation. It appears that section 8 of the West Bengal Land 
Development and Planning Act, 1948 (XXI of 1948) which was impugned in that 
case limited the amount of compensation so as to not to exceed the market value of 
the land on 31st December, 1946, no matter when the land was acquired This 
part of section 8 was struck down as invalid because it was held that in fixing the 
market value on 31st December, 1946, as the ceiling on compensatión, the Legis- 
lature had patently ignored the fact that prices of lands had considerably risen after 
the said date and that tended to show that the compensation awardable under the 
said provision could not be said to be just equivalent of what the owner would be 
deprived of. Mr. Nambaar, therefore, contends that since section 5 does not authorise 
the payment of compensation which can be treated as Just equivalent of the property 
which would be taken over under its provisions, 1t must be struck down | as inconsis- 
tent with Article 31 (2). It may be conecded that the Fourth Constitution amend- 
ment which substantially changed the provisions of Article 31 (2) would be mappli- 
cable in the present case, and that the High Court was in error in making a contrary 
assumption. 


In support of this argument, Mr. Nambiar had also referred us to section 
7-A of the Indian Electricity Act, 1910 (IX of 1910) as # then stood Section 7-A 
(2) of thesaid Act lays down that purchasing undertakings under section 7-A (1), 
the value of such lands, buildings, works, materials, and plant shall be deemed to 
be their market value at the time of purchase, due regard being had to the nature 
and condition for the time being of such lands, buildings, materials and plant and 
the state of repair thereof and to the circumstance that they are in such position 
as to be ready for mmediate working and to the suitability of the same for the 
purpose of the undertaking The proviso to section 7-A lays down that to the value 
‘determined under sub-section (2) shall be added such percentage, if any, not excee- 
ding twenty per centum of that value as may be specified ın the licence on account 
of compulsory purchase. Mr. Nambiar suggests that the provisions made ın section 
7-A (2) and the proviso to section 7-A of this Act give a fair picture ofwhatcould be 
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regarded as a reasonable compensation that should be paid to the' undertakings 
before they are acquired. 


Before dealing with this argument, it is necessary to examune the scheme of 
section 5 which provides for the compensation to be paid to the licensees Section 
5 provides that the compensation payable to a licensee on whom an order has been 
served under section 4 or whose undertaking has been taken ever before the commen- 
cement of the Act, shall be determmed under any one of the Basises A, B and*C 
specified by the section, as may be chosen under section 8 Then follow detailed 
provisions about the three Basises A, B and C Under Basis A, the compensation pay- 
able shall be an amount equal to twenty ymes-the average net annual profit of the 
undertaking duiing a period of five consecutive account years unmediately preceding 
the vesting date. The Explanation makes it clear that the new annual profit shall 
be determined in the manner laid down in Part A or Part B, as the case may be, 
of Schedule I It 1s also clear that this basis shall not apply to an undertaking which 
has not been supplying electricity for five consecutive account years immediately 
preceding the vesting date. ` 


Under Basis B, the compensation payable shall be the aggregate value of 
all the shares constituting the share capital of the undertaking, reckoned as indicated 
in clauses (a) (b), (c) and (d), thereof These respective clauses have reference to the 
dates on or before which the shares of the undertaking have been issued, for instance, 
clause (a) provides that in the case of shares issued on or before the 31st March, 1946, 
the value of each share shall be reckoned at 1ts average value as arrived at from the 
quotations for the shares ds given 1n the official list of the Madras Share Market on 
the 15th day of each month and where such market was closed on that day, the quota- 
tions on the next working day, during the priod of three years commencing on the 
ist April, 1946, and ending on the 31st March, 1949. Under clause (2) it 15 provi- 
ded that im the case of shares issued on or before the 31st March, 1946, 1f clause (a) 
does not apply but there have been bona fide transfers in each of the different clauses 
of shares i» every one of the three years aforesaid, and such transfers have been 
duly registered in the appropriate books of the licensee, the value of each share of 
each such class shall be reckoned at one-third of the aggregate of its three annual 
average values for the three years, the average value for each year being determmed 
from the transactions ın that year. It is not necessary to set out clauses (c) and (4). 
The Explanation to this Basis provides that it shall not apply unless clause (a) or 
clause (2) is applicable. 


Under Basis C, the compensation payable shall be the aggregate value of the 
amounts specified m clauses (2) to (vw) These clauses refer respectively to the 
took value of all completed works in beneficial use pertammg to the undertaking 
and handed over to the Government less depreciation as specified , the book value 
of all works in progress ; the book value of all stores ; the book yalue of all other 
fixed assets , the book value of all plant and equipment ; the book value of all 
intangible assets to the extent such value has not been written off in the books of 
the licensee , the amount due from consumers as specified in clause (vz) ; and any 
amount paid actually by the licensee in respect of every contract referred to in section 
6 (2) (a) (wt). Where Basis C is applied, an additional sum by way of solatium is 
required to be paid as specified in clauses (a) and (b) to clause (ix) The Explanation 
to Basis C explains how the book value of any fixed asset has to be ascertained. 
That, in broad outlines, isthe nature of the three Basises prescribed by section 5 
for assessing the compensation to be paid to a licensee. 


It is true that in none of the three basises does the Legislature refer to the market 
value of the undertaking, but that itself cannot justify the argument that what is 
intended to be paid by way of compensation must necessarily mean much less than 
the market value. The failure of the Legislature to refer to the fair market value 
cannot, in our opinion, be regarded as conclusive or even presumptive evidence of 
the fact that what is intended to be paid under section 5 does not amount to a Just 
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equivalent of the undertaking taken over. After all, in considering the question 
as to whether compensation payable under one or the other of the Basises amounts to 
just equivalent, we must try to assess what would be payable under the said basis. 


On this point, the real difficulty in the way of the appellant is that it has pro- 
duced no material before the Court on which its plea can be sustained. As the 
High Court has pointed out, in the absence of any satisfactory material it would be 
difficult for the Court to come to any definite conclusion on the question as to whether 
just equivalent is provided for by section 5 or not. Mr. Nambiar, no doubt, attempted 
to suggest that in the Madras High Court oral evidence is not allowed to be adduced 
on questions of fact in writ proceedings. e That may be so ; but it is quite clear that 
the affidavit made by the appellant in support of its petition could have easily set 

forth all relevant facts showing that the compensation payable under section 5 was 
so inadequate that it could not be regarded as a just equivalent of the property acqui- 
red. In the absence of any material we do not see how we can assess the validity 
of Mr. Nambiar’s contention that section 5 contravenes Article 31 (2) of the Consti- 
tution. It is true that in its petition the appellant made a general allegation that 
the market value of its assets at the relevant time would be Rs 16,49,350 but no 
satisfactory mateiral was placed in the form of proper affidavits made by competent 
persons to show how this market value was determined. In fact, the appellant did 
not state before the High Court and was unable to state even before this Court, 
what principles should have been laid down by the Legislature in determining a 
just equivalent for the undertaking taken over by the respondent. The general 
argument that section 5 does not provide for the payment of market value cannot 
in the absence of material help the appellant at all in challenging the validity of 


section 5. 


In this connection it must be borne in mind that section 8 of the Act leaves it 
to the option of the licensee to intimate to the Government in writing which pasis of 
compensation it wants to be adopted and so it is not as if the choice of the basis 
is left to the Government in every case. Take for instance Basis A : the compen- 
sation payable under ths Basis is an amount equal to twenty times the average 
net annual profit of the undertaking during a period of five consecutive account years 
preceding the vesting date. Now in determining the fairness or otherwise of the 
compensation awardable under Basis A, it cannot be ignored that what îs acquired 
is an undertaking which îs a going commercial concern and so tt would prima facte 
be inappropriate to attempt to determine its value solely or mainly by reference to 
the buildings it owns or the machinery .it works. It would also be relevant to 
remember that undertakings of this kind cannot claim a general market in the sense 
in which lands can claim it. That being so if the Legislature thought that giving 
the undertaking twenty times the average net annual profit would amount to a 
just equivalent, prima facie it would be difficult to hold that the basis adopted by 
the Legislature if such as could be held to be inconsistent with Article 31 (2). The 
Basis B may or may not be satisfactory, but Basis C may prima facie be satisfactory 
in respect of new undertakings and in any case the option in most cases would be 
with the undertaking itself. Therefore in the absence of any material we are unable 
to hold that on looking at the scheme adopted by section 5 itself, the appellants ” 
argument that what is offered by way of compensation 1s not a just equivalent, 
can be accepted. It may be that in some cases Basis B may work hardship and 
conceivably even Basis A or Basis C may not be as satisfactory as it should be ; but 
when a party challenges the validity of a statutory provísion like section 5 it is neces- 
sary that the party must adduce satisfactory and sufficient material before the Court 
on which it wants the Court to hold that the compensation which would be paid 
under everyone o; the three Basises under the impugned statutory provision does not 
amount to a just equivalent. Looking merely at the scheme of the section itself it 
is impossible to arrive at such a conclusion. ‘That îs the view taken by the Madras 
High Court and we see no reason to differ from it. Therefore the challenge to 
the validity of the Act on the ground that its important provisions contained in 
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section 5 offend against Article 31 (2) must be rejected. That being our view we 
must hold that the High Court was right in rejecting both the Writ Petitions filed 
by the appellant. On that view it is unnecessary to consider whether the appellant- 
would have been entítled to get the relief of possession or mesne profits which it 
purported to claim by its two petitions 


The appeals accordingly fail and are dismissed with costs. One set of hearing: 


fees. - 

K. S. n epseene Appeals dismissed. 

° THE SUPREME COURT OF INDIA. 

(Civil Appellate Jarisdiction.) ` 
Presenr :—J.L. Kapur, A.K. Sarkar AND M. HipAvATULLAH, JJ. 
M.S. Anirudhan , .. Appellant* 
U. 

The Thomco’s Bank, Ltd .. Respondent. 


Surety—Letter of guarantee—Alteration of the lability by reducing the amount—Alteration by the principal ' 
debtor-—I} the surety 1s discharged —Deed—Alteration of —Right of parties under the deed—How affected 

The amount mentioned 1n the letter of guarantee executed by the surety was not accepted by the - 
creditor who required the principal debtor to reduce the amount The document was handed back- 
to the principal debtor who altered the document by reducing the amount mentioned therein. The- 
principal debtor was acting for and on behalf of the surety because 1t was at his instance that the surety 
was guaranteeing the payment and the surety had handed over the deed of guarantee to the principal ' 
debtor for the purposes of being given to the creditor. In these circumstances the avoidance of contract 
by material alteration 1s inapplicahje because the document was not altered while in possession of the 
promussee or his agent but was altered by the principal debtor who was at the time acting a$ the agent 
of the guarantor On the question of the guarantors habihty under the letter of guarantee 


Held, (by the majority Sarkar, J. holding contra) —Such an alteration must be regarded as unsub- - 
stantial and not otherwise than beneficial to the surety. The document cannot be said to have been . 
materially altered because ıt has not been altered in such a manner as to change its nature 


If the alteration 1s to the disadvantage of the surety or its unsubstantial character 1s not self- 
evident the suretyecan claim to be discharged. The Court will not then inquire whether itin fact harm- 
ed the surety. 


Th strict rule stated 1n Pigot’s case 11 Coke 26 (b) that the slightest alteration makes the document 
void was tempered in subsequent cases and was departed from in Aldous v. Cornwell, L.R (1867-68) 3 : 


Q B. 573 
Appeal from the Judgment and Decree dated the goth September, 1957 ofthe 
Kerala High Court in Appeal Suit No. 19 of 1956 (T). 


T. N. Subramaman Iyer, Senior Advocate, (R Mahalingier and M. R. Krishna ' 
Pillai, Advocates, with hum), for Appellant. 


V. A Seyd Muhammed, Advocate, (amicus curiae), for Respondent. 


The Court delivered the followmg Judgments 

Kapur, F.—It ıs not necessary for me to give the facts of this case’as they are set.” 
out in detail in the judgments of my learned brothren Sarkar and Hidayatullah, JJ- 
In my opinion this appeal should be dismissed and my reasons are these : 


On the findings of the High Court 1t appears that the Bank had agreed to allow 
an overdraft to defendant No 1 for Rs. 20,000 that the appellant gave a surety 
bond for the repayment of Rs 25,000 and when that was pointed out to defendant 
No. 1, the principal debtor, he (the latter) made the alteration ın the document by: 
reducing the figure of Rs. 25,000 to Rs. 20,000 


The case of the appellant was not that he never stood surety for defendant 
No. r but that he stood surety for Rs. 5,000 which was subsequently altered to Rs. - 
20,000 and that any change of figure was a material alteration resulting in the avoi- - 
dance of the contract, even though the alteration might have been advantageous 
to him, the obliger. It was aigued that howsoever innocent the obligee might 
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ibe or howsoever innocent the alteration might have been made so far as it 15 material 
the non-accepting obligor—the appellant in this case—cannot be held liable on 
the obligation in the altered form because he never made or consented to such an 
obligation and he cannot be held liable on the obligation in the original form be- 
cause the obligation was never assented to by the creditor—the respondent Bank. 
Now an unauthorised material alteration avoids a contract so that if a promissee 
after a Written contract has been executed materially a]ters it without the consent 
«of the promisor whether by adding anything to the contract or striking out any 
part of 1t or otherwise the contract 1s avoided as against the person who was other- 
wise hable upon it (Halsburys Laws of England), 3rd Edition, Vol 8, paragraph 301 
at page 176). It may also be taken to be the law that even if the alteration 1s made 
by a stranger without the knowledge of the promussee the other party 1s discharged 
if the contract ıs ın possession of the promussee or his agent. But if the contract 
is altered by a stranger when the contract was not in the custody of the promissee 
the promusor ıs not discharged — (Halsbury's Laws of England), 3rd Edition, Vol. 8, 
paragraph 301, page 176). There 1s also a further qualification and that is that 
if a guarantor entrusts a letter of guarantee to the principal borrower and the princi- 
pal borrower makes an alteration without the assent of the appellant then the gua- 
rantor ıs liable because ıt 1s due to the act of the guarantor that the letter of guarantee 
remains with the principal debtor, 1n this case defendant No. 1 and what the prin- 
‘cipal debtor did will estop the guarantor from pleading want of authority 
(Williston on Contract, Vol: VI, paragraph I9I4, page 5354) 


Thus the position in the present case comes to this The appellant agreed to 
stand surety for an overdraft allowed by the respondent Bank to the principal 
«debtor, Shankaran. The Bank required a guarantee 1n the form which was handed 
over to the principal debtor, Shankaran Shankaran got it filled by the appellant 
for a sum of Rs‘ 25,000 The Bank did not accept the guarantee up to that limit 
but wanted the figure to be corrected : é.,by insertion of Rs 20,000. The docu- 
"ment was thereupon handed back to the principal debtor who, 1t 18 stated, altered 
the document At that stage the principal debtor was acting foreand on behalf 
‘of the appellant because ıt was at his instance that the appellant was standing surety 
and the appellant handed over the deed of guarantee to the principal debtor for 
the purposes of being given to the bank, the respondent In these circumstances 
the avoidance of contract by material alteration is inapplicable because the docu- 
Tent was not altered while 1n possession of the promussec or its agent but was altered 
by the principal debtor who was at the time acting as ihe agent of the guarantor, 
the appellant 


In these circumstances the plea of material alteration is of no avail to the 


appellant and the appeal must therefore fail and 1s dismissed but no order as to 
costs. 


Sarkar, 7.—~This appeal arises out of a suit filed by the respondent Bank against 
the appellant as the guarantor and one Sankaran as the principal debtor to re- 
cover moneys advanced to the latter on an overdraft account. The suit was decreed 
against Sankaran by the trial Court and he never appealed from that decree We 
"will, therefore, be concerned in this appeal only with the claim against the appellant. 


The suit against the appellant was based on a letter of guarantee dated 24th 
May, 1947. It was stated in the plaint that by this letter of guarantee the appellant 
had undertaken to repay to the Bank the balance due on the overdraft account 
opened 1n favour of Sankaran, up to a maximum of Rs 20,000 which was also the 
maximum amount for which the overdraft had been arranged ‘The appellant’s 
defence to the suit was that he had agreed to guarantee the liability of Sankaran 
on the overdraft up to Rs. 5,000 and had signed the letter guaranteeing there by 
repayment upto that sum | ut the letter had been altered without his consent by 
‘Substituling Rs. 20,000 for Rs 5,000. The appellant contended in the Courts 


below as this was a material alteration of the instrument of guarantee, he was absoiv- 
ed of all liability on it. 
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The trial Court found that the amount guaranteed had originally Feen mentioned 
in the letter as Rs. 25,000 and this had been altered without the consent of the 
appellant to Rs. 20,000. It observed that as ıt was not disputed that the alteration 
was material, the suit against the appellant had to be dismissed and passed; a 
decree accordingly, obviously 1n the view that the alteration had avoided the instfu- 
ment 

The respondent Bank then appealed to the High Gourt of Kerala. The 
High Court agreed with the trial Court that the letter of guarantee originally meg- 
tioned Rs. 25,000 and this figure was later altered to Rs. 20,000 without the con- 
sent'of the appellant. It added that probably the alteration had: been made by 
the principal debtor, Sankaran. lt however held that the appellant had mentioned 
Rs. 25,000 1n the place of Rs. 20,000 in thé letter probably by a mistake and that 
the alteration had been made 1n order to carry out the common intention of Sankaran, 
the appellant and the Bank that for the overdraft accommodation of Rs 20,000 
allowed to Sankaran the appellant would give a letter of guarantee to the Bank. 
In this view of the matter the High Court relying on the principle contained in 
section 87 of the Negotiable Instruments Act, 1881, passed a decree against the 
appellant. 

"The appellant has come up to this Court 1n appeal against the judgment of 
the High Court. Unfortunately, the Bank, for reasons unknown to Us, has not 
appeared in this appeal. Dr. Seiyid Muhammed argued the case for the Bank 
at our request and has rendered us great assistance. 


Now, the provision of the Negotiable Instruments Act on which the High 
Court relied, 1n terms applies to a negotiable instrument which a letter of guar- 
antee 13 not. The principle of that provision may however he of wider application. 
That principle has been formulated in Halsbury s Laws of England, 3rd Edition, 
Vol. 11, page 370, in the following words : : 

** An alteration made in a deed, after 1ts execution, 1n some particula which 1s not material does 
mot 1n any way affect the validity of the deed. . . It appears that an alteration 15 not material 
which carries out the intention of the parties already apparent on the face of the deed. ” 

It is now well settled that this principle applies to instruments under hand also: 
see ibid, page 380 footnote (c) and Master v. Milla +. 


The question then 1s, Was the alteration 1n the letter of guarantee of the kind 
contemplated by this principle? The learned Judges of the High Court thought 
it was and so held that the letter of guarantee as altered could be enforced Iam 
unable to accede to that view. 

It seems to me that the intention to carry out which an alteration is permissible 
under the rule on which the High Court has relied, 1s the intention with which the 
instrument was executed. That 1s why in formulating the rule it has been stated 
in Halsbury’s Laws of England that the intention has to be “already apparent on 
the face of the deed ” I need only refer to the observation of Le Blanc, J , ın Anill v. 
Willtams?, in support of this proposition. : 

“ IfI had thought that there was any evidence on which the jury might have found that the words 
after wards added had been origmally intended to have been inserted, and were omitted by mistake, I ` 
should certainly have left ıt to them so to find; the case of Kershaw v. Cox? being then fresh in my mund ; 
but according to my recollection of the evidence 1t was impossible for them to draw that conclusion 
from it The opinion which I delivered ın Kershaw v Cox? can only be supported on the ground that the 
alteration there made in the bill the day after 1t was negotiated was merely the correction of a mistake 
made by the drawer of ıt, n. having omitted the words, ‘or order’, which 1t was intended at the time 
should be inserted ” 

The two cases on which the learned Judges of the High Court relied are also cases 
~where the mistake was in writing the instrument In Lachm Ra v Srideo Rat, 
it was found that “ the omission regarding the payment of interest was accidental" 
and in Ananda Mohan Saha v. Ananda Chandra Naha®, where the instrument originally 


1. (1791) 4 Term Rep. 320. 4. AIR 1939 All 248 
2. 10 East 431 5. (1917) ILR. 44 Cal 154. 
3. (1890) 3 Exp. 246 : 170 E. R 603 
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provided for interest on a loan of Rs. 200 at Re. 1 per mensem and had been altered: 
by the addition of the words ** per cent", it was said ** that it was the intention 
of the parties, as 1t seems to me to be obvious upon reading the document, that 
Interest was to be paid at the rate of one rupee per cent. per mensem." It seems 
to me that if it were not so and the intention contemplated in the rule could be 
gathered from a pre-existing agreement alone without caring to find cut the inten- 
tion with which the instrument was executed, then there would be no justification 
fer the rule It would then warrant the alteration of an1nstrument intentionally 
Written in variance with the pre-existing agreement which a person was in law 
free to do, bv the other party to 11. That would amount to making a new contract 
out of a written instrument by unilategal action and in disregard of the intention 
of the writer. For such a position our laws make no provision. It may be that a 
person who writes a document in terms which deliberately depart from the agree- 
ment pursuant to which it is written, may be liable on that agreement but he cannot 
be made liable on the document as altered by the other party to the agreement alone 
even though such alteration makes the document consonant with the agreement. 


Now there ıs absolutely no evidence in this case that in writing the letter of 
guarantee the appellant had intended to mention the maximum amount of guarantee 
as Rs 20,000 and had by mistake written Rs. 25,000 instead. In holding that 
there was such a mistake, the High Court proceeded purely on the basis of con- 
jecture which ıs evident from the language used by it. It said, “ probably defen- 
dant 2" (the appellant) ‘‘ made a mistake in Exhibit C" (the letter of guarantee). 
There was not the slightest warranty for this conjecture. In fact the evidence 
indicates that Rs. 25,000 had been mentioned intentionally in the letter of guarantee. 
That evidente was given by the Bank's agent too. He said that the overdraft arrange- 
ment commenced on 24th February, 1947, when Sankaran executed a promissory 
note for Rs 20,000 1n favour of the Bank. At that ume the appellant was not 
available to sign the letter of guarantee. The letter was typed by the Bank with 
blank spaces left for entries to be made by the guarantor regarding the maximun» 
limit of the account, the rate of interest and the date. Sankaran, brought this 
letter back to the Bank in May, 1947. At that time the space for the amount of 
the limit was filled up with the figure Rs. 25,000. Sankaran said that he required. ~ 
Rs. 25,000 and would renew the promussory note or that amount. 'The Bank was 
not prepared to advance to him more than Rs. 20,000 and so the letter of guarantee 
was returned to Sankaran who then took ıt away and brought it back some time 
later with the amount of the maximum limit corrected to Rs. 20,000. Thus is 
all the evidence on the question. 


I think it right to point out here that the Bank's agent did not speak to any 
oral agreement with the appellant, nor indeed to any interview with him concernmg 
the overdraft arrangement or the guarantee. The appellant in his written state- 
ment no doubt admitted that he had agreed to guarantee the due repayment of 
the overdraft up to Rs. 5,000. He did not however say that the. agreement was 
verbal but mentioned the letter of guarantee. The appellarit’s admission can of 
course be taken agamst him but it must be taken as made and not a part of it only. 
Again, no verbal agreement concerning the guarantee had been pleaded anywhere. 
by the Bank, not even in the replication that it filed in answer to the written state- 
ment of the appellant alleging that the letter of guarantee having been materially 
altered no suit lay on it. Lastly, I have to observe that the trial Court did not find 
that any such oral agreement had been made. If there had been any agreement 
the letter of guarantee as typed out would have contained no blanks. 


In these circumstances it is impossible to hold that there was any prior agree- 
ment about the guarantee or its limit, between the appellant and the Bank and 
if there was not, the High Court's view that ın the letter of guarantee Rs. 25,000, 
had been mentioned by mistake, would lose its foundation. But even assummg 
pre-existing verbal agreement and in this case the agreement, if any,could only be 
verbal—the fact that Sankaran made a request that the amount of the overdraft 
should be increased to Rs. 25,000 would rather indicate that the letter of guarantee 
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fad intentionally stated Rs. 25,000 as the amount of guarantee and this figure 
had not been written by any mistake. It would be impossible to hold on this 
evidence that there had been any mistake in writing the letter of guarantee. ‘The 
evidence does not prove any pre-existmg agreement and tends to prove that there 
had been no mistake in writing the Tetter of guarantee even if there was an agree- 
ment. ‘Therefore ıt seems to me that the High Court was in error in thinking that 
the alteration in this case had been made to carry out the intention of the parties. 
‘The principle underlying section 87 of the Negotiable Instruments Act has ne 
application to the facts of this case. 


"Dr. Seiyid Muhammed, however, put the matter from another point of view. 
He said that in order that an alteration insan instrument made without a party's 
knowledge might be avoided against him' that alteration had to be material and 
in support of it he referred us to a passage in Halsbury's Laws of England, 3rd Edi- 
tion, Vol. 11, page 380. He hen said that no alteration could be material unless 
it was to the prejudice of a party. He pointed out that the alteration in the present 
«case had reduced the limit of the appellant's liabihty from Rs. 25,000 to Rs. 20,000 
and it was not, therefore, a material alteration. Hence he contended that the 
letter of guarantee had not been avoided by the alteration. 


I do not think that this contention assists the Bank at all. I will assume that 
an alteration in an instrument which is not to the prejudice of a party to it is not a 
‘material alteration and does not release him from his lability under the instru- 
ment. This rule, however, does not make the instrument as altered binding on 
that party. If it did, that would amount to changing by unilateral action the 
terms of a contract made by common consent or to changing the terms of,an offer 
made by one without his consent. As I have earlier said, none of these things can 
‘be done under our law. I may add that I have not been able to find any authority 
laying down that in such a case the altered instrument would be binding. 


All that’ we would get in this case 1f Dr. Seiyid Muhammed is right, is that the 
alteration might be ignored and the instrument in its original form might be consi- 
dered as existing unaffected by the alteration. In the present case, therefore, we 
would have a letter of guarantee written by the appellant undertaking to repay 
the balance due by Sankaran on the overdraft account up to a limit of Rs. 25,000. 
"What then? The suit is not on a contract to guarantee up to Rs. 25,000. Indeed 
according to the Bank's pleading and evidence there never was any agreement 
for such a guarantee between it and the appellant. The letter, therefore, cannot 
ve considered as evidence of such a contract. Further the evidence to which I 
have already referred, proves that as an offer, the letter was not accepted by the 
Bank. In fact the letter 1n its original form is of no assistance to the Bank at all 
in this case, it neither proves a guarantee for Rs. 25,000 nor for Rs. 20,000. 


But it is said that the letter contained an enforceable contract as it was supported 
y consideration*which had already moved from the Bank, namely, the advance 
made to Sankaran befort the date of the letter and the promise to make further 
advances. Then it is said that madequacy of consideration does not avoid a con- 
tract as stated in Explanation 2 of section 25 of the Contract Act, 1872, and therefore 
the Bank's undertaking to advance upto Rs. 20,000 could support the appellants' 
promise to guarantee upto to Rs. 25,000. But it is not the Bank's case that there 
was such a contract of guarantee. Its case was that the contract of guarantee 
was for Rs. 20,000. That contract 1s not supported by the letter on which alone 
£he suitis based. If there was no contract as stated in the letter, then no question 
of consideration to support it can possibly arise. "Therefore, it seems to me that 
the contention that the alteration was immaterial and did not affect the mstru- 
«ment so far as the appellant is concerned is to no purpose in the present case. 


The position may then be thus stated. We have a suit against the appellant 
based on a written contract to guarantee repayment of Sankaran's dues to the 
Bank upto Rs. 20,000. There is no evidence of any verbal contract of guarantee. 
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The appellant wrote a letter guaranteeing repayment of those dues upto Rs 25,000. 

Sankaran also signed this letter but that signature is of no consequence to the ques- 

tion of guarantee which alone arises 1n this appeal for Sankaran could not guarantee 

his own debt and his signature would therefore only be evidence of his liability for 
the amount advanced to him by way of overdraft. Such habihty, however, he 

had already undertaken by executing a promissory note for Rs. 20,000 in favour 

ofthe Bank His sigrfature on the letter of guarantee therefore made no difference 
in the legal relations that have to be considered ın this appeal. Returning now to 
the letter of guarantee written by the appellant, the Bank refused to accept that 
letter and, therefore, on the Bank’s own case no contract on 1ts terms was ever made.. 
That letter was altered without the consent of the appellant probably by Sankaran 
by substituting Rs 20,000 for Rs. 25,000 If the alteration was without the appel- 
lant’s consent, ıt could not have been authorised by him, if ıt had been consent 
would be ımpled There ıs further neither evidence, nor pleading nor finding 
of any such authority. The altered document is not binding on the appellant 
for the alteration had not been made to carry out the intention of the parties. If 
the alteration ıs ignored, then the document creates no habihty in the appellant, 
for the Bank refused to accept a guarantee on the terms contained in the document 
before it was altered. Further, the contract sued upon is different from the contract 
which might have been made by the document as 1t stood before the alteration. 
The unaltered document cannot establish the contract sued upon. 


The conclusion to which I arrive then is that the suit against the appellant 
as framed must fail. I would, therefore, allow the appeal with costs here: and. 
below amd dismiss the suit against the appellant.  e 


Ehidayatullah, 7.—1l have had the advantage of reading the judgment prepared 
by my brother Sarkar. In my opinion, and I say it with great respect this appeal 
must fail. I shall give my reasons briefly 


The facts of the case are simple The suit, out of which this appeal arises, 
was filed by the Thomco's Bank, Ltd , Trivandrum, (to be called in ghis judgment 
the ‘ Bank’) against V. Sankaran (the principal debtor) and M S. Anirudhan 
(the surety and appellant before us). The suit was based against V. Sankaran on a 
promissory note executed by him in favour of the Bank on 24th February, 1947, 
(Exhibit B) and against the present appellant on a letter of guarantee dated 24th 
May, 1947. In so far as Sankaran has not appealed against the decree passed 
against him we need not mention the facts leadmg up to the promissory note which 
was prior in time. Anirudhan in defending himself stated that the letter of gurantee 
was for Rs. 5,000 and that it had been altered without his knowledge and consent 
into a sum of Rs. 20,000. The letter of guarantee is Exhibit C and original does 
show two corrections in the figures as well as the written words mentioning the 
amount. Figure ' 5 " in the amount of Rs. 25,000 m figures appears to have been 
altered to '*O" « and in the words “Rupees twenty-five thousand ” the word “five” 
has been struck out. ‘The appellant's case that 5,000 in figures was alterd to 20,000 
by the addition of the figure '* 2” and the alteration of the figure “s5” into “O” 
and the corresponding change in the words by the addition of the words “ twenty ” 
and the scormg out of word “ five " has not been believed. Thus the case made 
out by Anirudhan has not been accepted. The correction, however, 1s patent and 
the question that has arisen in this case 1s whether by the alteration of the letter 
of guarantee the surety is discharged. 


The finding of the High Court is that there was no prior oral agreement 
between the Bank and Anirudhan. This letter, as ıs obvious from the dates, was 
given after the loan had already been made. The contention of the Bank was that 
When Sankaran brought this letter and asked for additional loan of Rs. 5,000 the 
Bank refused to advance any further amount and declined to accept this letter of 
guarantee for Rs. 25,000 lest the Bank might be compelied to loan a further sum 
of Rs. 5,000 Sankaran then took back the letter and after sometime brought ıt 
back with the figure “5 ’ changed into “ O " and the word “ five? scored out. 
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These correcuions were not initialled either by Sankaran or by Anirudhan. The 
Bank however, accepted this letter and kept 1t and sued Anirudhan upon 1t. The 
question 1s whether Anirudhan’s liability 1s discharged by the alteration in the docu- 
ment which alteration 1s not proved to have been made either by him or with 
his knowledge or consent. 


‘It is conceded and indeed it is the law that only a material alteration makes a 
document void. It 1s also the law that 1f the custodian of the document makes or 
allows an alteration to be made while the document 1s in his custody he cannot 
sue upon 1t because 1t 18 his duty to preserve the document 1n the state in which he 
got it In the present case, the document wasnot altered by the Bank nor with the: 
Bank's consent or connivance while the document was in 1ts custody. The docu- 
ment was apparently altered ether by Anirudhan or by Sankaran or by both. 
If ıt was altered by Anirudhan, or by him and Sankaran together, the document 
still remains the document of Anirudhan and the suit of the Bank based upon it 1s 
competent against him. If it was altered by Sankaran the question 1s whether the 
alteration was a material alteration to make it void against Anirudhan. The High. 
Court 1s of the opinion that ıt was not material. I am inclined to accept ihe con- 
clusion of the High Court Anirudhan by the letter to the Bank wished to guarantee 
an overdraft of Sankaran not exceeding Rs 25,000 His case that 1t was Rs. 5,000: 
and not Rs. 25,000 has been disbelieved. The document was originally written 
for an amount of Rs. 25,000 which was reduced to Rs. 20,000, I will assume, by 
Sankaran and the letter of guarantee was accepted by the Bank. The question 1S 
whether by the reduction of the amount of the guarantee Annudhan can say that 
the document executed by him has been materially altered and his liability 1s at 
anend In my judgment in the present case 1t cannot be said The decument 
still continues to represent what was intended by Anirudhan That intention was 
to guarantee a loan upto Rs 25,000 which includes the sum for Rs 20,000 for which. 
the guarantee now stands. "The question 1$ whether Anirudhan can say that this 
guarantee is ‘at an end. 


There are really two defences open to Anirudhan, the surety. The first ıs that 
he had offered to stand surety on certain terms and as those conditions have been 
altered he 1s discharged from any lability. The second also depends on the altera- 
tion and it 1s that a document executed by him has been materially altered and is 
therefore void. This is a plea of non est factum. Both the arguments rest upon the 
alteration of the contract into which Anirudhan wished to enter. A surety is: 
considered a “ favoured debtor" and his liablility 1s strictzssumz juris Lord Westbury 
L.C., ın Blest v. Brown}, stated this liability 1n the following words :— 

* It must always be recollected in what manner a surety 18 bound. You bind him to the letter of” 
his engagement. Beyond the proper interpretation of that engagement you have no hold upon him. He- 
receives no benefit and no consideration. He 1s bound, therefore, merely according to the proper 
meaning and effect of the written engagement that he has entered mto. If that written engagement 
1s altered 1n a single line, no matter whether the alteration be 1nnocently made, he has a right to say,. 


€ The contract 1s no Jonger that for which I engaged to be surety ; you have put an end to the contract 
that I guaranteed, and my«obligation, therefore, 1s at an end. ” 


It is not necessary to go into the facts of that case where the surety guaranteed. 
fulfilment of a contract for the supply of flour to a baker who 1n his turn had under- 
taken tc supply bread to Government. The case turned upon stipulations by the 
Government and their breach and the decision cannot be regarded a direct authority, 
apart from the general observation, in the present case. The statement of the 
law in Blest v Brownt, was considered by the Court of Appeal in Holme v. Brunskill® 
in an appeal from a yudgment of Denman, J (later Lord Denman). Cotton, LJ 
stated the law in these words :— 


“ The true rule ın my opinion ss, that if there ıs any agreement between the principals with reference 
to the contract guaranteed, the surety ought to be consulted and that 1f he has not consented to the alte- 
ration, although ın cases where it 1s without inquiry evident that the alteration 1s unsubstantial, or that 
it cannot be otherwise than beneficial to the surety, the surety may not be discharged , yet, that if 1t 
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is not self-evident that the alteration 1s unsubstantial, or one which cannot be prejudicial to the surety, 
the Court, will not in an action against the surety, go into an inquiry as to the effect of the alteration 
39 


To this statement of the law, must be added the dissent of Brett, L.J. who stated 
that the surety in that case was not released observing that the doctrine of release 
of sureties was carried far enough and that he would not carry ıt any further." There 
1$ noticeable a difference between the strict rule stated by Lord Westbury and that 
stated by Cotton L. J’ and the law now accepts that unsubstantial alterations which 
are to the benefit of the surety do not discharge the surety from the liability Of 
course, 1f the alteration 1s to the disadvantage of the surety, or its unsubstantial 
character is not self-evident the surety can claim to be discharged. The Court will 
not then inquire whether it ın fact harmed the surety. That dictum of Cotton L ye 
was quoted with approval by the Judicial committee in Ward v. The Natwnal Bank 
«f Newzealand Limited*, Other cases in which a similar liberal view 1s taken are men- 
tioned in these two decisions. - I 


Before I examine the position of Anirudhan with regard to the law applicable 
to sureties, I wish to refer to the law relating to the alteration of documents. These 
two matters really go together in this case. Here, again, the strict rule at oné time 

"was that the slightest alteration makes the document void. The leading case for a 
long time was Pigots case?, where Lord Coke stated the doctrine as follows :— 
“These points were resolved . 1. When a lawful deed is raised, whereby ıt becomes void, the 


«obligor may plead non est factum, and give the matter in evidence, because at the time of the plea plead- 
ed, it is not his deed. ", 


“ Secondly, ıt was resolved that when any deed is altered in a point material by the plaintiff him- 
self, or by any stranger, without the privity of the obligee, be ıt by ihterlineation, addition, raising, or 
‘-by drawing of a pen through a Ime, or though the midst of any material word, that the deed thereby 
tbecomes void . ... .Soifthe obligee himself alters the deed by any of the said ways, although it isun 
‘words not material, yet the deed is void but if a stranger, without his privity, alters the deed by any of the 
said ways in any point material, ıt shall not avoid the deed.” 

The passage is also to be found in an article “ Discharge of Contracts by Altera- 
tion” by Williston ın 18 Harvard Law Review, page 105. The strictness of this 
rule was tempered 1n subsequent cases and was departed from ın Aldous v. Cornwell? 

‘where Lush, J. (speaking for Cockburn, C. J., Blackburn, J , and himself), after 
referring to numerous authorities, observed — 

“ This being the state of the authorities, we think we are not bound by the doctrine of Pigot’s case? 
"or the authority cited for 1t ; and not being bound, we are certainly not disposed to lay 1t down as à 
srule of law that the addition of words which cannot possibly prejudice any one, destroys the validity of 
"the note, Itseems to us repugnant to Justice and commonsense to hold that the maker of a promissory 
mote is discharged from his obhgation to pay 1t because the holder has put in writing on the note what 
‘the law would have supplied if the words had not been written.” 


What is said here about an addition or alteration of a promissory note was 
prior to the enactment of the rule in Bills of Exchange Act in England which has 
altered the law with regard to negotiable instruments but the observations apply 
forcefully to dotument of the type we have where there were two executants (one 
being the debtor and the other his surety) and the debtor has not increased but 
reduced the amount of his own liability as well as that of his surety. That immaterial 
alterations do not matter is borne out by the observation of Swinfen Eady, 
J+, in Bishop of Crediton v. Bishop of Exeter*, where Pigot's case? and the earlier statement 
ef the Law in Sheppard’s Touchstone, 7th edition (Preston’s) page 55, were not 
accepted. During the course of the argument Swinfen Eady, J , referred to cases in 
which corrections in the testimonium of documents to accord them with existing 
facts were held not to be materialalterations The question before me is whether a 
document jointly executed by two persons creating a habihty equal for both'is to be 
regarded as materially altered if the liability is reduced equally for both put the 
alteration 1s made only by one of them. In my opinion, such an alteration must be 
regarded as unsubstantial and not otherwise than beneficial to the^ surety and 
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it cannot attract the strict rule stated by Lord Coke or that stated by Lord 
Westbury in the cited cases. 


Let me give an example : If A places an order with a trader for supply on 
credit of ten bags of wheat and B endorses the order by writing, "I guarantee 
payment upto ten bags ” can it be said that the guarantee by B is dissolved when A 
takes the note and finding that the tradesman has only six Bags of wheat in stock, 
corrects his order as well as the endorsement by altering ‘ten’ into ‘six’? In my 
opinion, to such a correction neither the one rule nor the other can apply. The 
strict rule of law which was brought to our notice from the well-known Suffell's 
Case, where a Bank of England note was mutalated and its number destroyed depen- 
ded upon its special facts. The number of the Bank of England note was considered 
its vital part ad the alteration a material aiteration. Suffell s Gase!, was not followed 
by the Privy Council in a case where a Bank note isseud by a Bank which was only a 
contract and not currency, as in the other case, was destroyed. because the owner 
had forgotten that the note was in the pocket of a garment and the garment had been 
washed. The note was reconstfucted and showed the contract but not the number. 
The Privy Council held the Bank liable even though the contract had been altered 
by eraser [see Hong Kong and Shangha Banking Corporation v. Lo Lee Shi*]. 


These cases establish that both the limbs of the argument which Anirudhan 
can raise are not valid in the circumstances of this case. In my judgment, the parti- 
cular document in this case cannot be said to have been materially altered, because 
it has not'been altered in such a manner as to changeits nature. The alteration 
does not save the surety frofn lability arising under it. The alteration was made 
by a co-executant who reduced not only his own liability but that of the surety also. 
Indeed, the surety himself understood the law to be this because he set up the case 
that the document originally guaranteed an overdraft of Rs. 5,000 but was altered 
to guarantee an overdraft of Rs. 20,000. This case has been proved false and he 
never set-up the case that the document was void because the amount was reduced 
from Rs. 25,050 to Rs. 20,000. It does not lie 1n the mouth of Anirudhan to say 
that he meant to guarantee Rs. 25,000 but not Rs. 20,000 because he never went to 
the Bank and made this a condition of the agreement. Now he cannot say that the 
document has become void against him or that the contract which had emerged by 
the Bank’s acceptance of the document as altered does not bind him. 


There is no need, in my opinion, to consider whether there was a prior oral 
agreement or not. I agree there 1s no proof of such an agreement. The letter of 
Anirudhan to the Bank was based on a consideration which had already moved to 
Sankaran and which Anirudhan wished to guarantee. Even if treated as an offer 
by Anirudhan to the Bank, the Bank accepted the amended offer and Sankaran 
must be deemed to have had the authority to reduce the amount, though not to 
increase 1t. The document was altered while 1n the possession of the very person 
who, as the agent of Anirudhan, brought it to the Bank on both the occasions. Aniru- 
dhan must be deemed to have held out Sankaran as his agent for this purpose and 
this creates an estoppel against Anirudhan, because the Bank believed that Sankaran 
had the authority. The offer thus remains 1n 1ts amended form an offer of Aniru- 
dhan to the Bank and the Bank by accepting in turned 1t into a contract of guarantee 
which was backed by the past consideration on which the offer of Anirudhan was 
originally based. 


In my opinion, the appeal must fail. I would, therefore, dismiss it. 


ORDER: 


In accordance with the opinion of the majority, the appeal is dismissed. There 
would be no order as to costs. 


V.S. ————— Appeal dismissed. 
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THE SUPREME COURT OF INDIA. 
(Civil Appellate Jurisdiction). 


PRESENT :—B, P. Sınma, Chief Justice, S. J. Imam, K. Sussa Rao, 
K. N. Wancuoo, J. C. Sean AND N. RAJAGOPALA ÁvvANGAR, JJ. 


Swami Motor Transpcrts (P.) Lid. and another .. Appellants* 
y. 
Sri Sankaraswamigal Mutt and another 1 .. Respondents. 


The Advocate-General for the State, of Madras and another .  Jnierveners, etc. 


Constitution of India (1950), Article 14 — Reasonable classification —Principles—Articles 19 (1) (g) and 
31—Article 19 (1) (g) extends to concrete as well as tibstract right to property i 


Madras City Tenants Protection Act (III of 1920)'as amended by Act (XIII of 1960) —Objects of the Act— 
Not only to protect the tenants of residential buildings but also of non-residential buildings—sSectron 9—Right to 
purchase the land—Amending Act (XIII of 1960) withdrawing the benefit extended to non-residential buildings in 
one locality —lt affects right to property—It 1nvolves violatyon of Article 14 and Article 19 (1) (g) or Article 31 of 
the Constitution. ; 


(1) There 1s always a presumption ın favour of the constitutionality of an enactment and the 
burden is upon him who attacksit to show that there has been a clear transgression of the constitutional 
principles ; 

(2) it must be presumed that the Legislature understands and correctly appreciates the need 
ofits own people, that 1ts laws are directed to problems made manifest by experience and that 1ts 
discriminations are based on adequate grounds ; . 

(3) 1n order to sustain the presumption of constitutionality the Court may take into considera- 
tion matters of common knowledge, matters of common report, the history ofthe times and may assume 
every state offacts which can be conceived existing at the time oflegislation , and 


(4) while good faith and knowledge ofthe existing conditions on the part ofa Legislature are 
to be presumed, 1f there 1s nothing on the face of the law or the surrounding circumstances brought to 
the notice ofthe Court on which the classification may reasonably be regarded as based, the presump- 
tion of constitutionality cannot be carried to the extent of always holding that there must be some 
undisclosed and unknown reasons for subjecting certain individuals or corporations to hostile or dis- 
criminating legislation. e 

The said propositions are subject to the main principle of classification, namely, that classification 
must be founded on intelligible differentia and the differentia must have a rational relation to the 
object sought to be achieved by the statute 1n question , and that the classification may be founded on 
different bases, such as, geographical, or according to objects or occupations or the like. 

The object of the Amending Act (XIII of 1960) was to protect the tenants not only of dwelling 
houses m the City of Madras but also of other buildings ın that City. The provisions of the principal 
Act also, apply both to residential and non-residential buildings. So too the 1955 Act. Therefore 
when in the “ Objects and Reasons ", attached to Act (XIII of 1960) the authors of that Act stated 
that 1t was enacted with the main object of safeguarding thetenantsfrom eviction from residential 
quarters, they were only emphasizing upon the main object but were not excluding the operation of 
that Act to non-residential buildings So 1t 1s not correct to state that the object of the Act 1s only to 
protect the tenants of residential buildings 

It ıs true that population alone cannot be a basis for the classification made under the Act, but 
concentration of large population 1s generally found only in towns where there are commerce and 
industries. ‘Though it 1s possible that a smaller town with a lesser population ‘may also have heavy 
industries and commercial activities, that 1s an exception rather than the rule. But in this case the 
Gazetteer supports the averment made by the State that the municipal towns selected for pre- 
ferential treatment are more advanced commercially than other towns ın the State. 

There are real differences between non-residential buildings ın the town of Madurai, Coimbatore, 
Salem and Tiruchirappalli and thosein other towns of the Madras State which have reasonable 
nexus to the object sought to be achieved by the Act. 


The phraseology used in Article 19 (1) (f) 15 wide and prima faci 1t takes ın 1ts sweep both abstract 
and concrete rights of property. To suggest that abstract rights of a citizen 1n property cannot be 
infrmged by the State, but his concrete rights can be, 1s to deprive Article 19 (1) (f) ofits real content. 

Article 31 (1) ıs couched in a negativeform It says that no person shall be deprived of his property 
save by authority of law In effect it declares a fundamental right against deprivation of property 
by executive action, but 1t does not either expressly or by necessary implication take the law out of the 
limitations implicit in Article 19 (1) (f) of the Constitution. The law in Article 31 (1) must be a 
valid law and to be a valid law 1t must stand the test of other fundamental rights. 


A law depriving a person of his property would be bad unless ıt amounts to a reasonable restriction 
in the interest ofthe general public or for the protection of the interests of Scheduled Tribes. 
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The right conferred under section 9 of the Madras Act (III of 1920) 1s a right to purchase land. 
If such a right conferred under a contract 1s not a right of property, the fact that such a right stems 
from a statute cannot obviously expand its content or make 1t any the less a non-proprietary right It 
is settled law that a contract to purchase a property does not create an interest 1n mmovable property. 
A statutory right to apply for the purchase of the land 1s not a right of property 


Section 9 ofthe principal Act, extended by the 1955 Act, only confers a right in respect of the land 
and not ofthe superstructure. Ifthat Act held the field, the tenants could have purchased the land, 
but by reason ofthe 1960 Act they could no longer do so Neither the 1955 Act conferred any right as 
to the superstructure under section 9 of the principal Act nor did the 1960 Aét take that right away. . 


'Theuuestion whether the tenants by reason ofthe specific stipulation 1n their lease deeds that they 
would vacate their lands within a prestribed period would not be entitled to any relief even under the 
1955 Act was not decided. 

Appeals from the Judgment and Order dated the 26th June, 1961 of the Madras 
High Gcurt in Writ Peiitions Nos. 829 and 833 of 1960. 

A. V. Viswanatha Sastri, Senior Advocate (G. Ramaswam, Advocate and J.B. 
Dadachann, O.C. Mathur and Raunder Naram, Advocates of Mis. J.B. Dadachanji 
& Co with him), for Appellants (In both the appeals). 

S. Kothandarama Nayanar and M.S.K. Aiyangar, Advocates, for Respondent 
No. 1 (In both the appeals). : 

A. Ranganadham Chetty, Senior Advocate (A.V. Rangam, Advocate with him), 
for Intervener No. 1 (In bcth the appeals). 

R. Thiagarajan, Advocate, for Intervener No. 2 (In C. A. No. 228 of 1962). 

The Judgment of the Court was delivered by à 

Subba Rao, 7.—These two appeals on certificate raise the same points and 
arise out of a common order made by the High Court cf Judicature at Madras in 
Writ Petitions Nos. 829 and 833 of 1960. Both of them may conveniently be dis- 
posed of together. 


The facts in Civil Appeal No. 228 cf 1962 are biiefly as follows’ The first 
appellent is a limited company carrying on transport business. The second ep- 
pellant is its managing director. The first appellant took over the business of Swami 
Motor Service Company, of which the second appellant was the Managing Partner. 
In his capacity as Managing Partner cf the said company, the second appellant 
tock a lease of a vacant site, being survey No 2770, belonging to the first respondent. 
After the first appellant took over the business of the said partnership company, 
inch.ding its leasehold interest ın the said site, the first respondent recognized him 
as his tenant and was receiving the rent from him. It is alleged that the appellants 
constructed many valuable structures on the said site. The first respondent 2.¢., 
Sri Senkaraswamigal Mutt, through its trustee, filed a suit, O S. No. 103 of 1953, 
in the Court of the District Munsif, Tanjore, for evicting the appellant-cumpany 
from the site; and on 30th June, 1954 a compromise decree for eviction was made 
therein giving six months’ time for the appellant-compeny to vacate the site. ‘The 
decree-holder filed an execution petition 1n the said Court against the first appellant 
for executing the decree, Pending ihe execution petition, Madras Act XIX of 
1955 was passed- empowering the State Government to extend the Mzdras City 
Tenants’? Protection Act, 1g21 (III of 1922), hereinafter called the “ principal 
Act ”, to any municipal town by notification in the Fort St. George Gazette In 
exercise of the powers conferred by Act XIX of 1955, the Government made an 
order notifying the Town of Tanjore to have come within the purview cf the principal 
Act. Under the provisions of the principal Act, the appellants filed Original Peti- 
tion No. 39 cf 1956 in the said Court for an order directing the execution of a con- 
veyance of the said site in favour of the company on payment of a price fixed by 
the Court. Those proceedings took a tortuous course mainly, it 1s alleged, on 
account of obstructive tactics adopted by the respondents in anticipation of an 
expected legislation withdrawing the benefits conferred on tenants of non-reti- 
dential buildings in the Town of Tanjore. As anticipated the State Legislature 
passed Act XIIT of 1960, amending the principal Act: the effect of the amendment 
was to withdraw the protection given to tenants of non-residential buildings in the 
municipal town of Tanjore and certain other towns. Under the provisions of the 
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impugned Act, proceedings instituted under the provisions of the principal Act 
relating to non-residential buildings situated in towns other than those preferred 
would abate. The appellants filed a petition under Article 226 of the Constitution in 
the High Court of Judicature at Madras for the issueofa writ of mandamus directing 
the District Munsif to dispose of the petition in accordance with the provisions of 
section 9 of the principal Aci, as it stood before its amendment by Act XIII of 
1960. 


e In Civil Appeal No. 229 cf 1962 the subjeci-matter is a site, being survey No. 
74, Railway Road, Tanjore, belonging to the first respcndent to this appeal. The 
appellant's father executed a lease deed in favour of the first respondent in respect 
of some parts of the said site; the lease deed contained a clause giving an opticn to 
the tenant io renew tbe lease fcr a further period of ro years. It is alleged that 
the appellant’s father had erecied substgntial structures at heavy cost on the site 
even before the said lease as he was 1n possession of the said site as a tenant under the 
predecessor of the first respondent. After the expiry of 10 years, the appellant’s 
father exercised the option and continued to be in possession of the property as 
tenant. The first respondent filed a suit (O S. No. 315 of 1950) in the Court of 
the District Munsif, Tanjore, for evicting the appellant from the property, and ob- 
tained a compromise decree dated roth January, 1952. Under the compromise 
decree the tenancy was extended to 12 years from tst January, 1952 and after the 
expiry of that pericd the first respondent was entitled tc execute the decree and take 
possession of the site after remcving the superstructures. Subsequently, as already 
noticed; the provisions of the principal Act were extended to the Town of Tanjore. 
Thereupon the appellant’s father filed O.P. No. 43 of 1956 in the Court of the 
District Munsif, Tanjore, for an order directing the first respondent io convey the 
site in his favour on payment of the price to be fixed by the Court. As in the first 
case, in this case also the proceedings dragged on till the Act of 1955 was passed. 
The appellant filed a petition under Article 226 of the Constitution in the High Court 
of Judicature at Madras fir the issue of a writ of mandamus directing: the District 
Munsif, Tanjore, to dispcse of the application in accordance with the provisions of 
the principal Act prior to 1s amendment by Act XIII of 1960. * 


In both the petitions the appellants attacked the constitutional validity of Act 
XIMI of 1960. The High Court, by a common order, upheld the constitutional 
validity of the said Act following the decision of a Division Bench of the same Court, 
in Swaminathan v Sundara*, These two appeals, as aforesaid, have been preferred on 
certificate issued by the High Court. 


Mr. A.V. Viswanatha Sastri, learned Counsel for the appellants in both the 
appeals, raised before us the following points: (1) The 1960 Act infringes the funda- 
mental 1ight of the appellants under Article 14 of ihe Constitution for two reasons, 
namely, (1) while the object of enacting the 1960 Act was for safeguarding tenants 
from eviction from residential buildings, its provisions introduce a classification 
between non-residential buildings in different municipal areas and gives relief to 
tenants of non-residential buildings in some towns end refuges 4o give the same relief 
to similar tenants of such buildings in other towns in the State and such a classifi- 
cation has absolutely no relevance to the abject sought to be achieved by the Act; 
and (i) the 1g60 Act makes a distinction between non-residential buildings in 
Madras, Salem, Madura:, Coimbatore and Tiruchirapalli on the one band and 
those in other towns, including Tanjore,on the other and gives protection to the 
ienants cf such buildings in the former group and denies the same to tenants of 
similar buildings m the latter group, though the alleged differences between the two 
sets of localities have no reasonable 1elation to the object sought to be achieved, 
namely, the protection of tenants who have built substantial structures from 
eviction. (2) The 1960 Act also offends Articles r9 (1) (f) and 31 (1) of the 
Constitution as itis not a reasonable restriction in the interest of the public on 
the proprietary iights acquired by the appellants under the earlier Act XIX of 
1955. 
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Mr. Nayanar, appearing for the first respondent in both the appeals, contends, 
that sections 3 and 9 of the principal Act could not be invoked by the appellants, 
as the lease deeds executed by them contam a cleer covenant that they would vacate 
their lands within a prescribed period and as they had put up their buildings subse- 
quent to the execution of the lease deeds. He sustams' the constitutional validity 
of the 1960 Act on the ground that ıt neither offends Article 14 nor Article 19 of 
the Constitution. ° 


Mr. A Rangandham Chetty, appearmg for the State of Madras, to which 
notice was given, elaborates the second contention advanced by learned Counsel 
for the respondents by placing before us some statistical data which, accor ding to 
him, affords, a reasonable basis for the classification. As regards the contention 
based on Article 19, he contends that the rights conferred under Act XIX of 1955, 
namely, right to compensation on eviction under section 3 of the said Act and the 
right to obtain a sale deed under section 9 thereof, are only analogcus to a right to 
sue or a right to purchase a property and they could not in any sense of the term be 
equated with property rights. 

Before we consider the arguments, it would be convenient to notice the scope 
of the relevant provisions of the principal Act, Act XIX of 1955 and Act XIII of 
1960. The principal Act as amended by Act XIX of 1955, was enacted as its 
Preamble shows, to give protection to certain classes of tenants who in municipal 
towns and adjcinimg areas m the State of Madras have constructed buildings on 
others’ lands m the hope that they would not be evicted so long as they paid a fair 
rent for the land. The gist of the relevant provisions of the principal Act as amend- 
ed by Act XIX of 1955, may be stated thus: The Act applies to any building, whe- 
ther it is residential or non-residential. Every tenant shall on ejectment be entitled 
to be paid as compensation the value of any building which may have been erected 
by him and also the value of trees which may have been planted by him; in a suit for 
ejectment the Court shall ascertain the amount of compensation payable by the 
landlord to the tenant and the decree shall direct that the landlord shall be put in 
possession of,the land only on payment of the said amount m Court within the 
prescribed time; if the landlord 1s unable or unwilling to pay the compensation 
within the prezcribod time, hc may apply for Axling a reasonable rent for the occupa- 
tion of the land by the tenant; a tenant who is entitled to compensation and against 
whom a suit for ejectment has been instituted, may apply for an order that the 
landlord may be directed to sell the land to hum for a price to be fixed by the Court, 
and thereupon the Court shall fix the price in the manner prescribed ın section 9 
and direct the said amount to be paid to the landlord by the tenant within a parti- 
cular time and in default his application shall sfand dismissed. Nothing contained 
in the Act shall affect any stipulations made by the tenant in writing registered as 
to the erection of buildings, 1n so far as they 1elate to buildings erected after the date 
of the contract: the provisions of the Act apply to suits for ejectment which are 
pending and in which decrees for ejectment have been passed but have not been 
executed before the comqng into force of the Act’ vide sections 2 (1), 2 (1-À), 3, 4, 
6, 9 and 12 of the Act. It 1s, therefore, clear that under the principal Act tenants 
in the Madras City acquired valuable rights which they did not have before the said 
Act was passed. Prior to the prmcipal Act a tenant of a land over which he 
had put up buildings for residential or non-residential purposes was liable to be 
evicted in accordance with law and his only 11ght was to remove the supeistructure 
put up by him cn the land before delivermg vacant possession But after the 
principal Act, a tenant similarly situated has an option to claim either compensa- 
tion for, the superstructure put up by him or to apply to the Court to have the land 
sold to him fo: a consideration to be fixed by it. å 

The principal Act was amended by the Madras Act XIX of 1955 empowering 
the State Government to extend, by notification in the Official Gazette, the pro- 
tection given by the principal Act to tenants of any other municipal town in the 
State of Madras and any specified village within five miles of the City of Madras 
or such municipal towns who have constructed buildings on others’ lands with the 
hope that they would not be evicted so long as they paid fair rent. In exercise 
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of the power so conferred, the State Government 1ssucd on 28th March, 1956, a 
notification extendmy the principal Act to the municipal town of Tanjore The 
result of the nottfication was that tenants like the appellants who were tenants of 
land over which they had put up non-residential buildings acquired a 11ght to ask 
for compensation for the buildings so erected on ejectment or to apply to Court for 
directirg the decree-holder to sell the land to the tenants after fixing the price in 
the manner prescribed ın the Act This Act was also extended to various other 
towns like Madurai, Coimbatore, Salem and Tiruchirappalh. 


The Legislature again changed its mind and passed Act XIII of 1960. + By 
section 3 of that Act the following amendments were made in section 2 of the princi- 


pal Act: 


* (1) for clause (1), the following clause shall be substituted, namely .— 


(1) * Building’ means any building, hut or other structure*whether of masonry, bricks, wood, 
mud, metal or any other material whatsoever used— 


(1) for residential or non-residential purposes, 1n the City of Madras, in the municipal towns 
of Coimbatore, Madurai, Salem and Tiruchirapalli and m any village within five miles of the City 
of Madras or of the municipal towns aforesaid and ] 


(i1) for residential purposes only, 1n any other area, and includes the appurtenance thereto,” 


Section 9.—Every proceeding pending before any Court, other than a proceeding relating to any 
property situated in— 


(1) the City of Madras, : 
(i1) the Municipal towns of Coimbatore, Madura:, Salem and Tiruchirappalli, and 


(11) any village within five miles of the City of Madras or of the municipal towns 
aforesaid, on the date ofthe publication ofthis Actin the Fort St George Gazette and mstituted under the 
provisions of the principal Act, shall in so far as such proceeding relates to non-residential] buildings, 
abate and all rights and privileges which may have accrued immediately before such date to any person 
in respect of any property situated in any area other than the areas referred. to above by virtue of the 
principal Act, shall, in so far as they relate to non-residential buildings, cease and detegmine and shall 
not be enforceable : 


Provided that nothing contained in this section shall be deemed to invalidate any suit or pro- 
ceeding in which the decree or order passed has been executed or satisfied ın full before the date men- 
tioned ın this section. 


The result of this amending Act m respect of non-residential buildmgs in places 
other than the City of Madras and the other specified municipal towns is that all 
proceedings pending in Courts ın respect of those buildings abated and the rights 
acquired by tenants under the 1955 Act in respect of the said buildings are extin- 
guished. The rights, so far relevant to the present enquiry, which the tenants had 
acquired under the 1955 Act were’ (1) they were entitled on cjectment to be paid 
as compensation the value of the buildings erected by them or by their predecessors- 
in-interest, (11) the Court before issuing a decree for eviction should ascertain the 
amount due to a tenant and the deciee for eviction shoitld *be made conditional 
on the payment of the decree amount, (111) m suits where decree for ejectment had 
been passed before the 1955 Act came into force, a tenant could file an application 
for ascertamment of the compensation duc in execution and for a fresh decrec to be 
passed in accordance with section 4 of the principal Act, and (iv) he had also a 
right, at Lis option, to apply within the prescribed time to the Court for an order 
directing the landlord to sell the land to him for a price fixed by the Court, whether a 
decree for ejectment had or had not been passed. The tenants of non-residential 
buildings, in places other than the City of Madras and the specified municipal 
towns lost the said rights after the 1960 Act came into force. 


The first question 1s whether the 1960 Act, 1n so far as 1t withdrew the rights 
conferred upon the tenants of non-residential buwildirgs in Tanjore, > offends 
Article 14 of the Constitution, or whether it can be justificd on the doctrine of classifi- 
cation. The law on the subject is so well settled that ıt does not call for an extensive 
restatement; ıt would be enough if the 1elevant propositions in the judgment of 
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this Court in Shri Ram Krishna Dalma v. Shri Justice S.R. Tendolkar!, are noticed, 
and they are: / 

* (1) there is always a presumption 1n favour of the constitutionality of an. enactment and the 
burden ıs upon him who attacks ıt to show that there has been a clear transgression ofthe constitutional 
principles , 

(2) 1t must be presumed that the Legislature understands and correctly appreciates the need of 
its own people, that its laws are directed to problems made manifest by experience and that its dis- 
crimination are based on adequate grounds , = 


e (3) 1n order to sustain the presumption of constitutionality the Court may take into considera- 
tion matters of common knowledge, matters of common report, the history of the times and may 
assume every state offacts which can be conceived existing at the time of legislation , and 

l e 


(4) while good faith and knowledge ofthe existing conditions on the part ofa Legislature are to 
be presumed, 1f there 1s nothing on the face of the law or the surrounding circumstances brought to the 
notice ofthe Court on which the classification may reasonably be regarded as based, the presamption 
ofconstitutionality cannot be carried to the extent ofalways holding that there must be some undisclosed 
and unknown reasons for subjecting certam individuals or corporations to hostile or discriminating 


legislation ” 


All the said propositions are subject to the main principle of classification, 
namely that classification must be founded on intelligible differentia and the diffe- 
rentia must have a ratioral relation to the object sought to be achieved by the statute 
in question, and that the classification may be founded on different bases such as, 
geographical, or according to objects o1 occupations or the lıke: see Budhan Chowdhry 
v. The State of Bihar? and The State of West Bengal v Anwar Alt Sarkar?. 


Bearmg the said well settled principles m mund, let us now proceed to consider 
them in relation to the facts of this case. The first contention 1s that the object 
of the Act 1s to safeguard the tenants fiom eviction from residential quarters, but 
it affords protection to tenants of non-residential buildings m the City of Madras, 
in the municipal towns of Commbatore, Madurai, Salem and Tuiruchirappalli 
and in any village within five miles of the aforesaid City and municipal towns, and 
there 1s no rational relation between the said classification and the object of the 
Act. The object of the Act, the argument proceeds, 1s to protect the tenants of 
residential buildings, whereas the Act protects also the tenants of non-residential 
buildings m the aforesaid City and municipal towns. So stated the argument 
appeais to be plausible, but a closer scrutiny reveals that the cbject of the Act is to 
protect not only tenants of residential buildings but also of other buildings, though 
1t is mainly conceived to protect the tenants of residential buildings. The following 
is the Statement of Objects and Reasons attached to Act XIII of 1960: 

** The Madras City Tenants’ Protection Act, 1921, was enacted with the main object ofsafeguard- 
ing the tenants from eviction from residential quarters. 

In consistence with this object 1t 1s proposed to restrict the application ofthe Madras City Tenants’ 
Protection Act, 1921 (Madras Act III of 1922) to residential buildings only ” 

It will be noticed fiom the above that the main object of the Act is to safcguard 
the tenants of 16s1dential buildings from eviction but ıt ıs not the séle object of that 
legislation. The Objects cf the 1960 Act only refer to the Objects of the principa! 
Act. The Objects and Reasons of the principal Act are given in the Fort St. George 
Gazette dated 26th July, 1921, at page 1491. The relevant part of the Objects 
reads thus : i 

** In many partsofthe City of Madras dwelling houses and other buildings have, from time to time 
been erected by tenants on land belonging to others in full expectation that subject to payment of fair 
ground rent, they would beleft undisturbedin possession, notwithstanding the’ absence ofany specific 
contract as to the duration of the lease or the terms on which the buildings were to beerected. Recently 
attempts made or steps taken to evict a large number ofsuch tenants, have shown that such expectations 
are likely to be defeated. ... 2 

The Bill provides for the payment of compensation to the tenant in case of ejectment for the value 


ofany buildings which may have been erected by him or by his predecessors-1n-interest It also provi- 
des for settlement of fair rent at the instance of the landlord ” 
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The object'of the said Act was to protect the tenants not only of dwelling houses 
in the City of Madras but also of other buuldmgs m that City. The provisions 
of the principal Act also, 1t 1s not disputed, apply both to residential and non-resi- 
dential buildings. So too the 1955 Act. Therefore, when ın the “ Objects and 
Reasons attached to Act XIII of 1960 the authors of that Actstated that 1t was 
enacted with the main object of safeguarding the tenants fiom eviction from 1esi- 
dential quarters, they were only emphasizing upon the main object but were not 
excluding the operation of that Act to non-residential buildings. So it 1s not correct 
to state that the object of the Act s only to protect the tenants of residential buildmgs. 
There are no merits m this contention. 


Themore serious contention 1s that there is no rational basis for classifying the 
tenants of non-residential buildings m the City of Madras and the muaicipal towns 
of Madurai, Combatcie, Salam and Triuchu appalli and those of similar buildings 
in other towns like Tanjore. It 1s said thatif protection 1s necessary for the tenants 
of non-residential buildings m the said City and towns, the same protection 1s equally 
necessary for tenants of similar buildings 1n Tanjore ard other towns. To state 1t 
differently, the argument ıs that there are no intelligible differences between, the 
non-residential buildings located 15 the City of Madias and the municipal towns 
of Madurai, Coimbatore, Salem and Tiruchirappalli and those srtuated in other 
towns. ‘The learned Judges of the High Court in Swaminathan v Sundarat, which 
was followed m the piesent case, advertmg to this argument observed at page 987: 

* It ıs apparent that having regard to the large population ın the first five areas and the large 
scale commercial activities in these areas, the Legislature thought, fit that non-residential quarters 


occupied by tenants on lands belonging to others should also be offered relief from being evicted sum- 
marily and arbitratily, ” 


This passage was criticized by learned Counsel for the appellants and it was 
asked, what was the relevancy between the population of the different towns in 
the matte: of eviction of tenants from non-residential buildmgs? Thé population 
of a iown is not a relevant circumstance though its density may be; the pressure 
on the buildings, or on the sites suitable for building purposes does not depend 
solely upon population without reference to the area available for building purposrs, 
so the argument proceeds. Mr. A. Ranganadham Chetty, appearmg for the 
State of Madras, attempted to place before us statistics to establish that towns 
preferred under the Act are highly populated industrial and commercial centres 
of the State compaied to other towns like lanjoie and, therefore, there would 
necessarily be high pressure on non-residential buildings m the said localities and 
consequently a spate of evictions. Before looking into the statistics 1t would be 
convenient to notice the allegations made in the affidavits. On behalf of the State 
of Madras, J. Shivanandam, Secretary to Government, has filed an affidavit, where- 
in he says in paragiaph 8: 

“On facts the position ıs that these four towns of Madurai, Tiruchinopoly, Salem and Coimbatore 
ranked the first four next to the City of Madras in population, income and commercial activities and a 
very large number of tenants had been enjoying the protection afforded by the then existing provision 


ofthis Act, in respect ofresidential and non- esidential buildings as well It was therefore thought that 
1t would not be proper to deprive these tenants ofthe protection in respect ofnon-residential buildings ” 


It may at once be noticed that the industrial potential of the preferred towns 1s 
not specifically mentioned. But it appears to vs that the expression '' commercial 
activites " 1s used in a comprehensive sense so as to take in industrial activities. 
This statement 1s sought to be supported in the affidavit by the proceedings of 
relevant authorities and the correspondence that passed between the State and the 
Union Governments. The followmg extract from the Select Committee's proceed- 
ings throws further light on the subject . 

T ie o Grate on the reports received from Collectors, the Act was extended to certa in Munici- 
palities, But ıt was found that such extension caused 1nconveniences to public bodies and other 1nsti- 
tutions which owned the lands inasmuch as they were not able to get sufficient returns from these to 
carry on their activities under present conditions . . . =. However it was represented that in the 
case of Madras City such a restriction would cause considerable hardship to the large number of small 
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business establishments and the privilege and concession enjoyed by them over such a long period should 
not be interfered with While the Government felt the reasonableness of this demand that in the City 
non-residential buildings should not be excluded from the protection afforded by the Act, they were 
3 E view that in place where the provisions were being extended they should apply only to residential 
uildings ” 

« . .  . having regard to the wishes of certain Hon members that not only in the City but 
in other municipalities also there should be no distinction between residential and non-residential, 
buildings, he (the Chairman) proposed to add the four municipalities of Madurai, Tiruchirappalli 
Salem and Coimbatore, 1n sub-clause (1) of the proposed clause (1) ” s: 

„These passages disclose not only the legislative objects but also the political 
pressures for certan amendments. But we are not concerned with the political 
aspects of the legislation but only with tts objects. The special treatment given to 
the City of Madras and the other specified towns 1s based upon the fact that there 
are a number of small business establishments 1n Madias and other specified towns 
implying thereby that there are not so many such establishments m other towns. 
The coriespondence between *the Government of India and the Government of 
Madras throws light on this question. It 1s stated therein . 

“Most ofthe tenancies of non-residential buildings which enjoyed protection from eviction are in 
the City of Madras and the Municipal towns of Madurai, Coimbatore, Salem and Tiruchirappalli 
bir, have been classed as Special Grade or Selection Grade municipalities on the basis ofincome and 
population ... . s.e ee se seses see ee í 

“ This concession 1s considered necessary because in the City of Madras and in the said four Muni- 
cipal towns there are a large number of such tenants to whom denial of the protection will] cause great 
hardship. They have been enjoying this protection for some time past and they have invested large 
sums of money ın the hope that they will not be evicted so long as they pay the rent due.” 

This agam emphasizes the fact that the preferred towns are of special impor- 
tance and that comparatively a large numbe of non-residential buildings are situated 
in the said City and town. G O. No. 331. L.A. dated 18th February, 1953, passed 
by the Government of Madras also shows the comparative importance of the said 
towns. It ıs stated therein : 

“ They (Government) consider, however, that in view of the size and importance of the three 
municipalities (Tiruchirappalla, Coimbatore and Vyayawada) referred to above and also of those of 
the Salem Municipality, the four municipalities stand distinctly apart from the other first grade muni- 
cipalities, exclufling ofcourse Madura Municipality which stands in a class by itself The Government 
accordingly direct that with effect froro Ist April, 1953, the municipalities of Coimbatore, Salem and 
Tiruchirappall: and, Vyayawada be classified as selection grade municipalities... . ..... . " 
In the reply affidavit many of the factual assertions made in the counter-affidavit 
have bien denied. It 1s alleged that the number of tenants of non-residential 
buildings who enjoyed the benefit of the provisions of the Act in municipal towns 
like Tanjore, Vellore and Connoor 1s also large. It is denied that the preferred 
towns other than the City of Madras have been er Joying the protection for a long 
time, for the Amending Act itself was passed only in 1955. It is pointed out that 
the population of a town is irielevant but density of population matters and that 
the density of population in Tanjore, Coimbatore, Madura: and Salem is the same. 
Out of the allegations and counter-allegations tLe following facts emerge: (1) Madras 
is a city of large popalation and commercial importance; (2) Madurai is classified 
as a special grade munypality and the municipalities of Coimbatore, Salem and 
Tiruchirappall: as selection grade municipalities on account of their size and im- 
portance; they have comparatively large population and commercial potentialities; 
(3) in the said towns there are a large number of non-residential builaings; and (4) 
except for some vague averments made 1n the reply affidavit, there is nothing on 
record to establish that che number of non-residential buildings in Tanjore compares 
favourably with that in the preferred town . These facts a1e, to some extent, 
supported by the statistical data furnished before us from authorised Government 
publications. In * Madras District Gazetteers, Madurai," itis stated at page 172: 

*€ Madura11s one of the very few districts in this State in which a comparatively large portion of 
the population, about 37 per cent., Lives by industries, trade and other avocations. ‘This 13no wonder, 
seeing that it has never had, 1n spite of irrigation works, any facilities like Tanjore for absorbing the 
great bulk ofits population in agriculture. infact it stands next to the Coimbatore district in possessing 
a considerable proportion of the non-agricultural population. ” E 

Though the statement refers to the districts as a whole, it is well known that 


most of the industries are concentrated in the municipal towns of Madurai and 
Coimbatore. In “India 1962” the following figures of population 1n some Towns 
of Madras State are given: : 


$—20. 
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Madurai 4,24,975; Coimbatore, 2,85,263 ; Tiruchirappalli, 2,49,933 ; Salem, 2,49,084 ; 
Tuticorin, 1,24,273 ; Vellore, 1,13,580 , Tanjore, 1,10,968 , Nagercoil 1,06,497 


lt 1» not necessary to pursue the matter further. It is true that population 
alone cannot be a basis for the classification made under the Act, but, concentration 
of large population 1° generally found only in towns where there are commerce and 
industries. Though itis possible that a smaller town with a lesser population may 
also have heavy industries and commercial activities, that is an exception rather 
than the rule. But in this case the Gazetteer supports the averment made by the 
State ın the affidavit that the municipal towns selected for preferential treatment 
are more advanced commercially than other town in the State. Though .he Govern- 
ment, at the earlier stages of this litigation or even before the 1965 Act, was passed, 
did not bring ovt these differences based upon commerce and industry as promi- 
nently,as its counsel now seeks to do before us, we cannot brush aside the argument 
as an afterthought. That apait, the Government of Madras was not a party in 
the High Court and 1t had no opportunity to put forward its case before that Court. 
On the basis of the allegations made ın the affidavit filed on behalf of the State of 
Madras, supported as ıt 1s by tke statistical data furnished before us we hald.that 
there are real differences between non-residential buildings m the towns of Madurai, 
Counbatore, Salem and Tiruchirappalli and those in other towns of the Mad1a; 
State which have reasonable nexus to the object sought to be achieved by the Act. 

The more difficult point 1s the impact of Articles 19 (1) (f) and 31 (1) of the 
Constitution on the impugned provisions of the Act. The relevant Articles of the 
Constitution read thus : 


“> Article 19 (1) (f) —Allcitizens shall have the right to acquire, bold, and dispose ot property. 
Article 31 (1)—No person snall be deprived of his property save by authority oflaw ” 


To seek the protection, of either of these Articles it must be established that the 
tenants of residential buildings in Tanjore had acquired a right to property, for 
unless they had acquired such a right, the 1960 Act could not have deprived thzm of 
such a right or imposed any restiictions thereon. The qustion, therefore, 1° whether 
the rights created by the 1955 Act by extending the provisicns of sections 3 2nd 9 
of the principal Act tc such tenants had given them a right to property: The argu- 
ment of learned Counsel for the State of Madras may be summarized thus : Article 
19 (1) (f) deals with abstract rights of property, while Article 31 (1) with concrete 
rights ; under Article 31 (1) there is no limitation on the power of the appropriate 
Legislature to make a law depriving a person of his property, the only restriction 
in the case of depiivaticn of property by a State ıs that it can be doue only by a 
statutory law ; if so, on the assumption that the Act of 1955 conferred a concrete 
right of pioperty on the appellants they have been validly deprived of it by the 1960 
Act and therefore. no fundamental right of the appellant had been infringed , 1f, 
on the other hard the arg ment proceeds Articles 19 ( 1) (f) and 31 (1) are both 
held to relate to concrete rights of pi operty 1t would lead to .wo anomalies, namely, 
(1) Article 31 (1) would become otiose and (1) as depiivation of property cannot 
possibly be a resftiction on the right to hold p: operty, every law depriving a person 
of his prop.rty would invariably infringe Article I9 and tlerefore would be void 
In support of his contentions he relies upon the observations of Pata., Jah: Sastri, G J. 
and Das, J., as he then was in The State of West Bengal v Subodh Gopal Bose!. In 
that case Patanjah Sastri, C J , made the following observations : . 

“ I have no doubt that the framers of our Constitution drew the same distinction and classed the 
natural right or capacity of a citizen to acquire, hold and dispose of property”? with other natural 
rights and freedoms inherent in the status of a free citizen and embodies them in Article 19 (1) while 
they provided for the protection of concrete rights of property owned by a person in Article 31." 

These observations no doubt support learned Gounsel’s contention , but this, Court 
in a late: decision in The Commissionr, Hindu Religious Endowments, Madras v. Sti 
Laksamindra Thirtha Swamiar of Sri Shirur Mutt,* considered the said observations and 
remarked. 


“ This, ıt may be noted, was an expression of opinion by the learned Chief Justice alone and it was 
not the decision of the Court ; for out of the other four learned Judges who together with the Chef 
Justice constituted the Bench, two did not definitely agree with this view, while the remaining two did 

AEE ee S MER NRT 








l. (954 SCJ 127: (1954) &C R. 587 (1954) S C.R. 1005, 1020. 
2. (1954) S C.J. 335 : (1954) 1 M.L.J. 596: 


A 


< 


! 1 SWAMI MOTOR TRANS. (P.), LTD. v. SRI SANKARASWAMIGAL MUTT (Subba Rao, J.). 155 


not express any opinion one way or the other This point was not raised before us by the Advocate- 
General for Madras who appeared 1n support ofthe appeal, nor by any ofthe other counsel appearing 
in this case The learned Attorney-General himselfstated candidly that he was not prepared to sup- 
port the view taken by the late Chief Justice as mentioned above and he only raised the point to get 
an authoritative pronouncement upon ıt by the Court In our opinion, ıt would not be proper to ex- 
press any final opinion upon the point in the present case when we had not the advantage of any argu- 
ments addressed to us upon ıt We would prefer to proceed, as this Court has proceeded all along, 
in dealing with similar cases in the past, on the footing that Article 19(1)(f)*applies equally to concrete 
as well as abstract rights of property. 

«Though this Court Las not finally expressed 1ts opinion on the question raised, 
it has pointed oat that ıt bas proceeded all through cn the basis that Article 19 (1) 
applies eyually to concrete as well as abstract :ights of property. In Chrianpt Lal 
Chowdhurt v. The Union of Indw.1, Mukheijec, J , as he then was, held that the 11ght to 
hold property under Article 19 (1) (f) meant the 11ght to possess as well as enjoy all 
the benefits which were or. inayily attached to ownership of property. Jagannadhadas, 
J., ın The State of West Bengal v. Subodh Gopal Bose®, dealing with this point observed 
at pagcs 668-669. 

“Tom, 1t appears, that Article 19 (1) (f), while probably meant to relate to the natural rights of 


the c«tizen, comprehends within its Scope also concrete property rights That, I believe, 1s how ıt has 
been generally understood without question 1n various cases these nearly four years in this Court and 


in the High Courts ” 


The phraseology used m Article 19 (1) (f) ıs wide and prima facie ıt takes in 
its sweep both abstract aud ccncrete rights of property. To suggest, thatabstract 
1ights of a citizen in preperty cannot be infringed by the State, but his concrete right 
can be, 1s to deprive Article 19 (1) (f) of its real coutent It would mean that the 
State could not make a law declaiing generally that a citizen cantiot acquires 
hold and dispose of property, but 1t could mak. a law taking away the property, 
acquuea or held py him and preventing him from disposi ig it of. It would mean 
that the Corstitution-ma kers declared platituaes in the Constitution while they gave 
unrestiicted liberty to the Legislature to mteiferz with impunity with property rights 
of citizens. df this mearing was given to Article 19 (1) (f) the same meaning 
would have to be giver. to other clauses of Article 19 (1) with the result that the 
Legislature cannot make a law preventing generally citizens from — expressing 
their views, assembling peacefully, forming associations, and moving freely throvgh- 
out the country, put can make a law curbing their activities when they are speak- 
mg,when they aire assemolirg and when they are moving freely in the country Such 
an intention shall not bc attributed to the Constitutent-Assembly, unless the 
Aiticle ıs clear to that effect. Indeed, the words as we have stated are 
comprehensive and take m both the rights. Though there 1s no final expression 
of opinion by this Court on this questions as has been pointed out, this Court and 
the High Couris all through since the date of promulgaticn of the Consutt tion pro- 
ceeded ou th. assumption that Article 19 applied to both the rights We hold that 
Article 19 apples both to concrete as well as to abstract rights of property. 


It ıs said that if thi$ constr iction be given to Article 19 (1) (f) Article 31 (1) 
would become otiose. We do not see how ıt becomes an unnecessary provision. 
Arucle 31 (1) 15 couched ın a negative foim. It says that no person shat be depri- 
ved of hus preperty save by authority of law. In effect 1t declares a fui d-mental 
right against deprivation of property by executive action, but 1t does not erher 
expressly or by necessary umplicatuion take the law out cf the limicauonus impu 
in Arucle 19 (1) (f) of the Cousutuuon. The law in Arucle 31 (1) mus. be a vaud 
law and to be a valid law 11 must stand the test of ciher fundamentaliights Al! vhe 
other points v1gcd 1n support of the contention have been cousidered by this Gow! m 
Kavalappara Kottarathil Koch m v. The State of Madras? wheic 1t was hold ihat a 
law depriving a person of his prcperty must be a valid law and therefore 1t should 
not infiinge Arucle 1g of the Constitution. We have nc reascn to diffa from ihe 
view expressed therein. Indeed that view has been followed 1n the lacer decisio1s. 
We, therefore, hold that a law depriving a person of his property would be bad 
M A € ———— 
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unless it amounts to a reasonable restriction in the interest of the general public or 
for the protection cf the interests of Scheduled Tribes. 

We now come to the last question, namely, whether the 1960 Act deprived the 
appellants of their right in property. To state it differently, the question 1s whether a 
tenant of a non-residential building in Tanjore had acquired a right cf property 
under the 1655 Act and whether he was deprived of that right or otherwise restricted 
inthe enjoyment thereof by the 1960 Act. The 1955 Act, as we have already 
noticed, conferred two rights on such a tenant, namely, (1) every tenant on eject- 
ment would be'entitled to be paid as compensation thé value cf any building eretted 
by him, and (11) such a tenant against whom a suit in ejectment has been instituted 
has an option to apply to the Court for an order directing the landlord to sell the 
land, to him for a price to be fixed by the Qourt.. We are not concerned here v ith the 
rights conferred under section 3 of the Act, for the simple 1eason that neither cf the 
appellants claimed a right thereunder. Both of tem have taken proceedings 
only under section 9 of the Act and they have ap proached the High Court for a 
writ of mandamus that the petition should be disposed of under the provisions ot section 
9 ot the Act. This Court's opinion on the question of the constitutional ¢alidsty of 
the Act in so far as st deprived the appellants of their right under section 3 of the 
principal Act 1s not called for : that will have to be decided in an appropriate case. 
The question that falls to be considered is whether the second right, namely, the right 
of a tenant to apply to the Court for an order duecting the landlord to sell the land 
to him fer a price to be fixed by it, under section 9 cf the principal Act is a right to 
property. The law of India does notiecogaize equitable estates. No authority 
has been«cited in support of the contention that a statutory right to purchase land 
is or confers, an interest or a right in property. The fact that the right is created 
not by contract but by a statute cannot make a differeace in the content or the mci- 
dents ofthe right : that depends upon the nature and the scope of the right confeired. 
The right confeired ıs a 1ight to purchase land. Ifsuch a right conferred under a 
contract 1s not a right of property, the fact that such a right stems from a statute 
cannot obviously expand its content or make it any the less a non-proprietary 1ight. 
In our view, a statutory right to apply for the purchase of land 1s not a right of pro- 
perty. It is settled law that a contract to purchase a property does not create an 
interest in 1mmovable property. Different coasideration may arise when a statutory 
sale has been effected and title passed to a tenant : that was the basis of the judgment 
of this Court in jayvantsinghyi v. State of Gujarat!, on which Mr. Viswanatha Sastry 
relied. But we are not concerned here with such a situaticn. It 15 said that the 
appellants have acquired a right under the 1955 Act to hold and' enjoy the buildings 
erected by them by exercising their right to purchase the site of the said buildings and 
that the impugned Act indirectly deprived them of their right to hold the said build- 
ings. "This argument mixes up two concepts, namely, (1) the sccpe and content 
of the right, and (11) the effect and consequences of the deprivation of that 11ght on 
the other properties of the appellants. Section 9 of the principal Act, extended by 
the 1955 Act, only confers a right m respect of the land and not of the superstructure. 
If that Act held the field, the appellants could have purchased the land, but by 
reason of the 1960 Act they could no longer doso. Neither the 1955 Act conferred 
any right as to the superstructure under section 9 of the principal Act nor did the 
1960 Act take that right away. If this distinction between the land and the super- 
strur ture ıs borne m mind the untenability of the argument would become obvious. 
The 1960 Act does not in any way affect the appellant's fundamental right. There- 
fore, their prayer that the District Munsif should be directed to proceed with the 
disposal of the applications filed by them under section 9 of the primcipal Act could 
not be granted. 

In this view it is not necessary to express our opinion on the question whether 
the appellants, by reason of the specific stipulation ın their lease deeds, would 
not be entitled to any relief even under the 1955 Act. In the result, the appeals 
fail and are dismissed with costs. One hearing fee. 

: ———— Appeal dismissed. 
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